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ARGUED  AND  DETERMINED  18tS. 


IN  vm 


Court  of  KING'S  BENCH, 


IV 


Easter  Term, 


In  the  Sixth  Year  of  tlie  Reign  of  Georoe  IV. 


ToRNSR  against  Hayden  and  Another.         !!>ftf  90!?' 

ASSUMPSIT  by  the  indorsee  against  the  acceptor  WhcrvUie 

of  two  bills  of  exchange.     At  the  trial  before  Alh  ^  ^change, 
hU  a  J.  at  the  London  sittings  after  HUary  term,  it  Jl^'^CI^k. 
.iqppeared  that  the  bills,  which  were  accepted  payable  at  ^J^^ydble 

Manh  and  Co/s,  Bemen-Strea^  respectively  became  t^.  *^"  °"*y''* 

^  »  r  1^  did  not  present 

due  on  the  2l8t  and  Slst  of  August.    Manh  and  Co.  it  for  peyment, 

and  tlie  benkcr 

Stopped  payment  on  the  ISth  of  September ;  the  bills  about  three 

weeks  after- 

were  never  presented  at  their  banking-house,  but  were  wards  failed, 
presented  to  the  defendants  on  the  21st  of  September,  hi/^dsdur' 
At  the  time  when  the  bills  became  due,  and  thenceforth  {^^  ^  uiuica 
imdl  and  at  the  time  of  Mar  A  and  Co.'s  stoppage^  the  ^^J^'i^ 

ceediog  the 
aoMNiBt  cT  the  bill :  Held,  that  die  latter  was  not  disebarged  bj  the  oroiaion  to  piiienf 
lilt  hill  for  ytejfnunXt  tiia  aoeeptanca  being  in  law  a  general  aoeeptance. 

Vol.  IV.  B  defendants 


Hatokw. 
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•  « 

1825.      defendants  had  a  balance  in  their  hands  exceeding  the 
Z  amount  of  the  bills.    ScarletL  for  the  defendants,  con- 

««omtf  tended,  that  they  were  not  liable,  as  they  had  sustained 
a  loss  exceeding  the  amount  of  the  bills  in  consequence 
of  the  laches  of  the  plaintiff  in  not  presenting  them 
within  a  reasonable  time  after  they  became  due.  The 
Lord  Chief  Justice  overruled  the  objection,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  but  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit;  and  now 

Scarlett  moved  accordingly.  It  cannot  be  contended, 
that  the  holder  of  a  bill  is  precluded  from  recovering  if 
he  neglects  to  present  it  for  payment  on  the  very  day 
when  it  becomes  due.  But  if  he  does  not  present  it 
within  a  reasonable  time,  and  a  prejudice  is  in  conse- 
quence sustained  by  the  acceptor,  he  is  discharged.  A 
bill  accepted  payable  at  a  banker's,  is  like  a  checque  on 
a  banker.  The  latter  must  be  presented  in  a  reason- 
able time,  otherwise  the  drawer  is  discharged  if  a  pre- 
judice arises  from  the  laches  of  the  holder.  If  the 
holder  does  not  present  the  bill  when  due  be  should 
give  notice  to  the  acceptor  that  he  has  not  done  so.  In 
Sebag  V.  Mitb6l{a)  it  was  held  that  the  acceptor  was 
not  discharged  because  he  had  received  such  notice. 

Abbott  C.  J.  In  Sebag  v.  Abitbol,  Lord  EUenborougk 
thus  defines  laches :  *^  Laches  is  a  neglect  to  do  some- 
thing which  by  law  a  man  is  obliged  to  do ;"  and  he 
proceeds,  **  Whether  my  neglect  to  call  at  a  house 
where  a  man  informs  me  that  I  may  get  the  money 
amounts  to  laches,  depends  upon  whether  I  am  obliged 

(a)  AU.i;S,  4fi2« 

to 
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to  call  there."  Now  the  law  did  not  oblige  this  plaintiff 
to  present  the  bills  at  Marsh  and  Co/s ;  we  cannot  there- 
fore say  that  he  has  been  gailty  of  laches  because  he 
omitted  to  do  io. 


1885. 


Batlst  J.  The  1  &  2  G.  4.  c.  78.  says,  that  such  an 
acceptance  as  that  given  by  the  defendants  shall  have  the 
effect  of  a  general  acceptance,  and  then  the  holder  is 
not  bonnd  to  present  the  bills  at  any  particular  time 
or  place.  Acceptance  at  a  particular  place  is  for  the 
benefit  of  the  acceptor,  and  he  should  enquire  into  ^ 
state  of  his  account.  I  think,  therefore,  that  the  verdict 
in  this  case  was  right*  « 

Rule  refused. 


LowEN  against  Kaye. 


'TRESPASS  for  breaking  and  entering  the  plaintifTs  a  taireyor  of 
dose  and  destroying  his  fences.     Plea,  not  guilty.  gu^^J[|ii"  "^ 
At  the  trial  before  Alexander  C.  B.  at  the  last  Spring  "J^!'  ^  ^. 
asazes  for  the  county  of  Hertford^  it  appeared  that  the  «-6>  &  64^>  to 
defendant  was  surveyor  of  the  highways  for  the  parish  in  front  of  ■ 

house  for  tbo 

of  Ckeshunt,  and  in  that  character  had  removed  certain  purpoie  of 
fences  of  the  plaintifi^  which  were  in  front  of  his  house,  for  road,  which 
the  purpose  of  widening  the  road,  which  at  that  part  ^^ot morethan* 
not  more  than  twenty-four  feet  in  breadth.     By  the  J^'^'b^^h, 
section  of  the  Highway  Act,  13  G.3.  c.  78-,  it  is  ^^^^^^^ 
enacted,  ^  that  no  bush,  tree,  &c.  shall  be  permitted  to  ^*r- 
stand  or  grow  in  any  highway  within  the  .distance  of 
fifteen  feet  from  the  centre  thereof  (except  for  ornament 
or  ahdter  to  the  house,  building,  or  cdurt-yard  of  the 

6  3  owner 
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1825.       owner  tbereof) ;  but  the  same  shall  be  cut  down  by  the 
_^  owner  within  ten  days  after  notice  by  the  surveyor.*' 

The  64th  section  recites  that  inconveniences  had  arisen 
from  making  hedges  or  other  fences,  and  from  plough- 
ing or  breaking  up  the  soil  of  lands  near  the  middle  or 
centre  of  highways,  and  enacts,  **  that  if  any  person 
dhall  encroach  by  making  a  hedge  or  other  fence  on  any 
highway,  not  being  turnpike  road,  within  the  distance 
of  fifteen  feet  from  the  middle  or  centre  thereof,  where 
the  breadth  of  the  highway  is  described  with  certainty, 
and  does  not  exceed  in  breadth  thirty  fiset,  every  person 
so  offending  shall  forfeit  for  every  such  offence  forty 
shillings."  It  then  empowers  the  surveyor  to  take  down 
such  hedge  or  fence.  It  was  contended,  that  from  the  . 
two  sections,  taken  together,  it  clearly  appeared  to  be 
•the  intention  of  the  legislature  that  there  should  be 
•neither  trees  nor  fences  within  fifteen  feet  from  the 
centre  of  the  road ;  and  that  whea  the  road  was  less 
than  thirty  feet  wide^  the  surveyor  was  authorized  to 
widen  it  by  removing  trees  and  fences.  The  Lord  Chief 
Baron  was  of  opinion  that  it  was  a  question  for  the  jury 
whether  the  fence  which  had  been  removed  stood  upon 
land  which  had  anciently  been  road,  or  upon  the  soil  of 
die  plaintiff.  The  jury  found  that  it  stood  upon  the 
plaintiff's  soil,  and  gieive  a  verdict  for  him,  widi  5/. 
damages. 

Jessopp  now  moved  for  a  nonsuit,  or  new  trial,  on  the 
ground  urged  at  the  trial.  ^       v 

Per  Curiam.  The  Highway  Act  does  not  say  that 
every  highway  shall  be  thirty  feet  wide.  Hie  sixth 
tocdoQ  directs  the  removal  of  trees  and  ahrid>s  within 

fifteen 
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• 

fifteen  feet  of  the  centre  of  the  road.    The  64th  section        IS2S. 

reates  that  inconveniences   had  arisen  from  making  *     Zown 

hedges  or  other  fences  near  the  centre  of  highways, 

and  then  enacts,  ^  that  if  any  person  shall  encroach 

hy  making  any  hedge,  ditch,  or  fence,  on  any  highway, 

every  person  so  offending  shall  be  liable  to  a  penalty ;. 

and  the  sarveyor  is  empowered  to  remove  such  hedge^. 

ditch,  or  fence.    Unless  the  fence  be  m  the  highway 

the  party  erecting  it  is  not  guilty  of  any  offence  against 

the  statute ;  nor  is  the  surveyor  authorized  to  remove  it. 

The  question,  therefore,  was  properly  submitted  to  the 

jury,  whether  the  fence  was  erected  on  the  highway; 

and  they  having  found  that  it  was  not,  the  phuntiff  was 

entitled  to  recover. 

Rule  refused.. 


Stierneld  against  Holden  and  Another^        Thtnd<grr 

^ROVER  for  eighty  bags  of  coffee.   Plea,  the  general  Whtn  goods 
issue.  At  the  trial  before  Abbott  C.  J.,  at  the  London  the  himds  of  » 
sittings  after  Hilary  term,  the  following  appeared  to  be  aodbeiodontd^ 
the  &cts  of  the  case.     The  plaintiff  was  consignee  of  \^^^  ^^j^ 
the  coffee  in  qaestion,  which  arrived  in  this  country  ^|||^^°**' 
from  Demarara,  in  November  1823.     The  plaintiff  was  »ccept«d«  biU 

\  for  bim,  and 

at  that  time  abroad,  having,  on  his  departure  authorised  ^  '^^  '^ 
one  Stewart  to  indorse  in  his  name  any  bilk  of  lading  thedcfcnduito 

1  11    .  *  to  ieU  Um 

that  might  arrive  from  Demarara^  and  to  sell  the  goods.  good%  and  n- 
On  the .  25th  of  November^  a  letter  addressed  to  the  witcs  tiM 

amoontoftbe 
faiQottt  of  tlw  Procters:  Held,  that  the  defiradanta,  having  sold  the  goods,  could  not  be 
mcd  for  them  in  trover  by  the  original  owner. 

Sicmble,  That  he  ooight  have  niain|a>ned  money  had  and  received  fi>r  the  proecedii  and 
that  the  defendants  could  not  have  retained  the  amount  of  the  money  advanced  to  the 
factor. 

B  3  plaiiitifi; 
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1825.  pldndff,  and  oontoiiiixig  the  bills  of  lading  of  the  coffee 
"        in  question,  was  opened  by  Stewart^  and  on  the  following 

ofswui  day  he  indorsed  and  delivered  them  to  the  defendants, 
who  thereupon  accepted  for  him  a  bill  for  1500/.|  which 
he  immediately  discounted,  and  applied  the  proceeds  to 
his  own  use.  At  the  time  when  the  bill  was  accepted, 
Stewart  directed  the  defendants  to  sell  the  coffee,  and  to 
reimburse  themselves  the  amount  of  the  proceeds.  The 
defendants  at  this  time  knew  that  the  coffee  was  con- 
signed to  the  plaintiff,  and  that  Steaoart  was  a  mere 
agent,  and  had  no  property  in  it  On  the  3d  of  Decem- 
ber the  defendants  sold  the  coffee  for  1508/.  75.  6d. 
Stexvart  stopped  payment  on  the  28th  of  November^  but 
that  was  unknown  to  the  defendants  at  th^  time  of  the 
said  of  the  coffee.  On  the  6th  of  December  the  plaintiff 
sent  them  notice  not  to  sell  the  coffee.  Upon  this  state 
of  facts  the  Attorney  General  contended  that  Stewart 
had  power  to  authorise  a  sale  of  the  coffee,  and  that,  as 
•  the  defendants  sold  it  before  that  authority  was  revoked, 

the  present  action  could  not  be  maintained.  -The  Lord 
Chief  Justice  was  of  that  opinion,  and  nonsuited  the 
plaintifl^  giving  him  leave  to  move  to  enter  a  verdict  for 
tlie  proceeds  of  the  coffee,  and  now 

Mariyat  moved  accordingly.  The  coffee  was  clearly 
deposited  by  Stewart  with  the  defendants,  by  way  of 
pledge  for  the  amount  of  the  bill  accepted  by  them. 
Now  Stewart  was  a  mere  factor,  having  no  power  to 
pledge^  and  he  was  known  to  be  so  by  the  defendants. 
They  were,  therefore^  guilty  of  a  conversion,  by  assum- 
ing a  dominion  over  goods  which  came  to  their  hands 
under    such    circumstances,    M^Combie   v.   Dames  {a\ 

Lovell 
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LkM  v.  Martin  (a),  TVuetiel  ▼.  Barandm.  {b)    Feather-        1895. 
sUme  V.  Johnson  (c)  is  a  much  stronger  case,  for  there  the       "] 
defendant  did  not  know  at  the  time  when  he  sold  the        ^mna 
goods  that  the  party  by  whom  they  were  consigned  to 
him  was  not  the  owner,  yet  the  sale  was  held  to  be  a 
conversion.    ^Bayley  J.  Was  there  any  evidence  in  this 
case  that  the  defendants  sold  the  coffee  prematurely,  and 
to  the  plaintiff's  prejudice,  in  order  to  cover  their  ad- 
vance to  Stewart  .^]   No,  but  if  they  had  not  in  the  first 
instance  improperly   received    the  goods   by  way  of 
pledge,  the  plaintiff  would  have  obtained  the  whole  of 
the  proceeds. 


Batlet  J.  I  am  of  opinion  that  the  present  action  is 
not  maintainable,  and  that  the  nonsuit  was  proper.  It 
i^ypears  that  Stewart,  when  he  indorsed  the  bills  of 
lading  to  the  defendants,  directed  them  to  sell  the  coffee, 
and  at  the  same  time  gave  them  authority  to  hold  the 
goods  or  the  proceeds  as  a  security  for  the  sum  of  1500/. 
which  they  advanced  to  him.  The  authority  to  hold 
die  goods  by  way  of  pledge  was  void,  but  the  authority 
to  sell  was  good  and  valid,  that  being  within  the  scope 
of  his  duty  as  &ctor.  It  is  admitted  that  the  defendants 
did  not  make  a  premature  and  improvident  sale  in  order 
to  cover  their  advance,  but  that  the  goods  were  sold  in 
the  usual  course  of  business.  Two  authorities  then  were 
given  to  the  defendants,  the  one  valid,  the  other  void, 
and  they  acted  under  the  former.  That  cannot  make 
diem  guilty  of  a  conversion  so  as  to  subject  them  to  this 
acdon.     But  it  is  said  that  they  applied  the  proceeds  of 

the  goods  to  the  payment  of  their  advances,  that  indeed 

« 

(•)  4  TaufU.  799.  (6)  1  B.  M.  54J.  (c)  8  TaufU,  937. 

B  4  may 
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SnsKiiiLft 

HoLDXlf* 


may  be  a  misapplication  ct  the  money,  and  a  sofficieot 
ground  for  an  action  for  mcmey  had  and  received  to  the 
use  of  the  plaintiff)  but  is  not  a  conver»on  of  the  goods 
themselves.  For  these  reasons  I  think  that  the  nonsuit 
ought  not  to  be  disturbed. 


HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 

Abbott  C.  J.  took  no  part  in  the  discussion. 


Jtpra  Sltf. 


Davis  against  Morgan. 


^. being seiMd    INDEBITATUS  assumpsit)  for  the  use,  occupation, 

of  an  ancient        *•  ,        .  ^ 

miiu  together  and  enjoyment  of  a  certain  nver,  stream)  or  water- 

of  water  du  course,  and  of  the  water  running)  flowing)  and  being 
rirer  u!d  flow-  therein ;  and  also  a  certain  wear  erected  and  being  in 

ing  from  tbenee 

unto  her  mill»  and  J?,  bebg  powemed  of  other  iliilli,  together  with  a  stream  of  water  di- 
verted out  of  the  same  river,  above  the  stream  of  jf,,  by  means  of  a  head  wear,  and  Sowing 
from  thence  through  the  lands  of  jf.  down  to  J9.'s  mills,  as  appurtenant  to  the  same :  JS» 
erected  upon  other  lands  below  the  lands  of  ^.,  and  near  the  said  watercottrte»  two  other 
mills,  wberebj  it  becoming  necessary  for  him  (B.)  to  have  a  lai^r  supply  of  wati^,  he 
widened  and  deepened  his  watercourse  in'  the  soil  of  A.,  and  nmwd  and  heigbtmad  the 
bead  wear,  and  thereby  diverted  tbe  greatest  part  of  the  water  into  the  watercourse  for  the 
use  of  his  mills,  so  that  the  water  was  prevented  from  flowing  down  to  tlie  mill  ni  A^90 
copiously  as  it  had  formerly  done,  and  thereby  ^.'s  mill  became  of  no  uw.  A»  having 
recovered  damages  in  one  action  against  J9.  on  tills  accouni,  and  having  aftcmards  hiittght 
»  second  action  for  subsequent  damages,  in  order  to  prevent  all  further  disputes  J7.  i^greed 
to  take  a  grant  from  ui.  Utlte  use  ami  benefitof  the  waterooorseso  widened  and  deepened; 
and  of  tbe  liberty  qf  diiwrting  the  water  out  of  the  river.  By  lease  reciting  these  facts«  ^«, 
in  consideration  ot\8m  pM  by  ^.,  demised  to  B,  the  use  of  the  waterconrw  si  widened 
and  deepened  as  aforesaid,  and:  the  free  liberty  of  diver^ng  so  .ntuch-.of  the  water  of  t|i|^ 
ri?er  into  and  n\oi%  <(i«Wat^rcOurte  as  should  be  necessary  fbr  the  use  of  ^.*tf  mills  haben- 
dum for  the  use  <|C  jjf^ti^^se  Tfars,  if  three  p^rs^ns  theteiu  nami^  shool4so  loiig.tive^  a^ 
an  annual  rent.  'SSUi  9&r  (fid  feiecuUob  of  this  deed  ^.*s  mill  was  destroyed.  P.,  or 
those  claiming  uiY^||jm.5^m^tQ.anj<{yth^  wale^coume-and  ^  mm  cif  ^be^iPftSt 
during  the  term,  ana  paia  t&e^rent.' '  The  leaBe  having  determmed  by  the  death  of  the  last 
sBrviving  cestui  qufiv^l^  l{ffso|ibtcl«ii9>i>g.  voder  tbe  gnmt4e  jvontiiiiied  t»  p^to^f'aM 
watercourse  in  the  manner  described  in  the  grant,  and  paid  rent  for  it.  Tbe  reversion  in 
the  lands,  upon  ^ifi|irW<*4  miH-*|f»rnerly.  atobd*  liatiag' vested  In  C,  It  wfea  Held  that  tW 
latter  might  mainti^n  indebitatus  assumpsit  for  the  use  and  occupation  of  the  watercourse 
and  the  water  rnnnta|  i^Hto/t^ilnil  tSkt  pAiona  «ho  eklmed  «Adar  ^.      \  '  '   ' '      ' 

and 
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and  across  tfae  said  mtSf  streamy  or  watercourse,  and 
of  the  liberty  or  priTilege  of  oontiDuing  and  keepbg  the 
aid  wear  at  a  certain  hdght,  to  wit,  the  height  to  which 
the  same  had  been  theretofore  raised;  and  also  of  certain 
hmds  and  premises  by  the  defendant,  and  at  bis  special 
instance  and  request,  and  by  the  sufferance  and  per* 
mission  of  the  phunti£^  for  a  long  time  before  then 
dapsed,  had  held,  used,  occupied,  possessed,  and  en- 
joyed.    Plea,  non-assumpsit.    At  the  trial  before  Little-- 
dale  J.,   at  the  Monmouth   Spring  assizes   1885,   the 
feUowing  a{q>eared  to  be  the  facts  of  the  case:    For 
several  years  before  the  26th  of  June  1764,  Lady  Ann 
Hamilton  had  been  seised  or  possessed  of  an  ancient 
com  or  grist  mill,  togetlier  with  an  andent  course  or 
stream  of  water  diverted  out  of  the  river  GwUbf^  in 
the  oonnQr  borongfa  of  Camunihenj  and  flowing  from 
thence,  down,  unto,  and  for  the  use  aiid  service  of  the 
said  mill,  as  appurtenant  to  the  same.    And  Eoberi 
MotgoHf  the  grand&ther  of  the  defendant,  had  also  for 
several   years  been  possessed  of  three  ancient  raillsy 
called  the  Priory  Mills,  situate  in    the    said  county 
borough,  together  with  a  certain  ancient  course  or  stream 
of  water  diverted  out  of  the  river  Gwilfyf  above  the 
said  stream  of  Lady  Hamilton^  by  means  of  a  head  wear 
fonneffly  erected  across  the  same  river,  and  runnii^  and 
tUmpg,  from  thence,  between  and  through  the  lands  of 
f^tfli  persons,  and  particularly  through  certain  laada 
t^J^JffJ^'ff^  down  unto,  and  for  the  use  and  service  of 
Ms'^niltrjite  ai^reenant  to  die  same.    And  .he  bad 
kidv  Mtoft  apwly,  before  June  1764,  erected  upon  other 
IsaidfHhdaii^die  baids  of  Lady  H^  and  on  or  near  to 
the.«iid  .last  mentioiied  watercourse,  an  iron  fomaoe, 
two  rolltng  mtU%  wd^  ^iber  wprks ;  and  it  therebjp  be- 
came 


1825. 

Davis 

mgamti 

IfOKflAII. 


MomoAir. 
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1825.       came  necessary  for  him  to  have  a  much  larger  supplj 
.  of  water  for  the  use  and  service  of  his  mills  and  new 

cgmntt  erected  works,  than  had  theretofore  usually  flowed  along 
the  said .  last  mentioned  watercourse ;  and  he  had, 
therefore,  then  lately  widened  and  deepened  the  said 
last  mentioned  watercourse^  in  the  soil  and  freehold  of 
Lady  Jf,,  within  her  said  lands,  for  the  purpose  of  re- 
ceiving and  conveying  a  greater  quantity  of  water  for 
the  use  and  service  of  his  mills  and  new  erected  works, 
and  likewise  raised  and  heightened  the  said  head  wear 
across  the  river  GwUh/j  about  twenty-one  inches  higher 
than  the  same  was  before,  and  ought  to  have  been,  and 
thereby  diverted  the  greatest  part  of  the  water  of  the 
river  Gwilly  into  the  said  watercourse,  for  the  use  and  ^ 
service  of  his  mills  and  new  erected  works;  so  that  the 
water  of  the  river  was  prevented  from  flowing  in  its 
ancient  course  down  to  the  mill  of  Lady  H.  in  so  copious 
a  manner  as  it  had  theretofore  done,  and  thereby  the 
mill  of  Lady  H.  became  of  no  use  for  the  want  of  a  suf- 
ficient supply  of  water  for  working  the  same.  Lady  H. 
in  1762  brought  an  action  against  E.Morganj  and  re- 
covered 30/.  damages  and  costs,  by  reason  of  the  deepen- 
ing and  widening  of  the  watercourse ;  and  afterwards 
brought  a  second  action  in  the  Court  of  Exchequer  for 
the  recovery  of  subsequent  damages  sustained  by  her. 
In  order  to  put  an  end  to  the  same,  and  prevent  all 
further  suits  and  disputes,  R.  Morgan  agreed  to  take  a 
grant  and  lease  from  Lady  if.,  of  the  use  and  benefit 
of  the  watercourse  so  widened  and  deepened,  and  of 
the  liberty  of  diverting  so  much  of  the  water  of  the  river 
Gwilly  into  and  along  the  same,  as  should  be  convenient 
for  the  use  and  service  of  the  mills  and  new  erected 
works  of  him,  JR.  Morgan.     By  lease  of  the  26th  t^me 

1764,  re- 
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n&^  redting  tbe  tacts  above  stated,  Lady  H.y  in  ooii*  18S5. 
lidention  of  tbe  sum  of  1500/.  paid  to  her  by  R.  MoT'-  ~^** 
gun,  granted  and  demised  to  the  said  J?.  Morgan^  his  agamt^ 
executors,  &c^  all  the  full  and  free  use  and  benefit  of 
tbe  said  watercourse  within  the  lands  of  her,  Lady  Jfl> 
in  the  same  manner  as  it  was  then  widened  and  deepened 
as  aforesaid,  and  the  full  and  free  liberty  of  diverting 
and  turning  so  much  of  the  waters  of  the  river  Owilfy 
into  and  along  the  said  watercourse,  as  should  be  ne* 
oessary  and  convenient  for  the  use  and  service  of  the 
siud  mills  and  new  erected  works  of  him,  J?.  Morgan. 
Habendum  firom  the  £4th  June  then  last  past,  for  ninety- 
nine  years,  if  three  persons  therein  named  should  so 
long  live,  at  a  rent  of  sixpence  per  annum.  The  deed 
ocHitained  die  following  clause :  '^  And  the  said  Lady  H^ 
for  the  considerations  aforesaid,  doth  for  herself  and  her 
heirs,  acquit,  release,  and  discharge  JR.  Morgan^  his 
executors,  &c.,  of  and  from  all  actions,  causes  of  action, 
trespasses,  damages,  and  demands  whatsoever,  at  any 
time  heretofore  accrued  or  arisen,  for  or  by  reason  of 
the  widening  or  deepening  of  the  said  watercourse,  or 
diverting  the  water  into  and  along  the  same^  for  the  use 
of  the  mills  and  new  erected  works  of  him,  the  said 
IL  Morgan!*  Soon  after  the  execution  of  this  lease. 
Lady  HamiUon^s  mill  was  pulled  down,  and  the  grantee 
and  those  who  claimed  under  him  continued  the  water- 
course, widened  and  deepened  as  described  in  the  lease, 
and  tbe  ose  of  the  water  as  thereby  granted,  until  the  ex-  • 
piration  of  the  term.  The  lease  expired  in  N&oember 
182S,  by  the  death  of  the  then  last  surviving  cestui  que  vie. 
Hie  leveraon  in  the  lands,  which  formerly  belonged  to 
Lady  Hamilton^  had  become  vested  in  the  plaintiff;  and  th^s 
defendant,  the  grandson  of  R.  Morgan  the  lessee,  being 

in 
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1^85.       in  poBflession  of  the  Priory  Mitts^  had  paid  rent  to  the 
T  plaintiffi  and  bad  treated  with  him  for  a  renewal  of  the 

grant.  Upoti  this  evidence  it  was  objected  at  the  trial, 
that  the  action  was  not  maintainable,  becaose  there  was 
no  consideradon  for  the  promise.  It  was  admitted  that 
the  waiver  of  a  tort  was  a  good  oonadetudon  for  a 
promise,  but  it  was  urged  that  the  plaintiff  could  not 
have  maintained  any  acdon  for  a  lort,  because  he  could 
not  shew  any  right  to  the  use  of  the  water,  neither  he 
nor  those  under  whom  he  claimed  having  had  any  mills 
for  a  period  of  sixty  years.  And,  secondly,  assuming 
that  such  an  action  might  be  maintainable,  it  ought  to 
have  been  brought  by  the  occupiers  of  the  lands,  and 
not  by  a  mere  reversioner.  The  learned  Judge  was  of 
opinion,  that  after  the  expiradon  of  the  term  for  which 
the  privilege  was  granted,  the  grantor  or  the  persons 
claiming  under  her,  might  maintain  an  acdon  for  a  tort ; 
for,  by  the  recitals  in  die  grant  of  1764,  it  was  admitted 
that  Morgan  the  grantee  had  committed  a  wrongful  act  by 
deepening  and  widening  the  watercourse,  and  continuing 
it  so  deepened  and  widened,  as  against  him  or  the  person 
clmming  under  him ;  dierefore^  it  must  be  taken  that  the 
act  of  continuing  it  so  deepened  and  widened  would  have 
been  a  wrongful  act,  except  for  the  permission  granted  by 
Lady  H,  When  the  term,  therefore,  for  which  that  per- 
mission was  granted,  expired,  the  grantee^  or  the  party 
claiming  under  him,  was  guilty  of  a  wrongful  act  by  con- 
tinuing the  watercourse  so  deepened  and  widened ;  and 
the  grantor  or  those, claiming  under  her  might  maintain 
an  acdon  for  a  tort :  it  was  not  necessary,  however,  to 
decide  the  case  upo^tbat  point,  because,  .by  taking  die 
grant,  the  grantee  admitted  that  Lady  H.  had  a  right 
to  grant,  and  the  rent  having  been  paid  during  the 

tetmy 


AfOBOftir. 


IN  THs  SixfH  YcAR  OP  GEORGE  IV.  is 

tenn»  the  tide  of  the  grantor  was  admitted  till  the  end  of  1825. 
the  term,  and  the  grantee  or  the  party  claiming  under  — — — 
him  having  after  the  end  of  the  term  continued  to  ^^ 
occupy  the  wear  by  not  taking  it  down,  use  and  occu* 
pation  was  maintainable  against  him.  The  tenants  of 
the  plaintiff  could  not  have  maintained  this  action,  for 
althou^  the  soil  might  have  been  granted  to  them  for 
n  term,  yet  it  must  havei)een  subject  always  to  the  grant 
of  the  n^aCerconrse. 

A  verdict  was  found  for  the  plaintiffs  subject  to  the 
award  of  an  arbitrator,  and  liberty  was  reserved  to  the 
•defendant  to  move  to  enter  a  nonsuit  CanqAeU  now 
moved  accordingly,  and  relied  upon  the  objections  taken 
tit  the  triid. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  was 
eptided  to  recover.  It  cannot  be  denied  that  the  de- 
fondant  had  received  great  benefit  from  continuing  the 
wear  and  the  watercourse  in  the  state  to  which  it  had 
been  brought  many  years  before.  The  bringing  it  into 
that  state  was  a  wrongful  act  by  the  defendant's  ancestor, 
xmd  Lady  Hami'tton,  through  whom  the  plaintiff  claims, 
complained  of  this  act,  and  recovered  damages  in  an 
action.  A  contract  was  then  made  betwem  her  and  tiie 
defendant's  ancestor  to  grant  tiie  firee  use  and  benefit  of 
the  watercourse  to*  the  defendant's  ancestor  for  ninety- 
nine  years»  determinable  on  three  lives.  It^  is  true,  that 
«&er  this  Agreement  Lady-'/f.  abandoned  tfae^nse  of  hat 
own  mill,  .and  perhapt  the  oonsideratioafor  herw4<'iilfe; 
may  hiivovbeen  the  rent  ^payaUe  fay  the  defeiidaMt;'>'^I%e 
lo^sf  ^hai^  93cpired,  and  tho  defoii^^ iimi^o^iifimiM 
to^^joy  t)ie  benefit  of  the  waleaoiiirseiiheniusl  betakw 
to.have.mntinn^,the  cfi|0yaienit:of  it  by  the  penniision 
of  the  owner  of  the  estate^  which  formerly  belonged  to 

the 
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18£5#  the  grantor,  and  that  was  a  benefit  to  the  defendant, 
'**^*  though  no  prejudice  to  the  plaintiff.  The  question  is, 
agamsi  whether  the  plaintiff  is  to  have  any  thing  for  this  benefit 
which  the  defendant  has  received.  If  he  is  not,  the 
1500^  paid  to  the  plaintiff's  ancestor  must  be  a  consi- 
deration, not  only  for  the  release  of  damages  which  hifd 
then  actually  been  incurred,  but  for  the  enjoyment 
of  the  privilege  for  ever.  That,  clearly,  was  not  the 
intention  of  the  parties.  I  think,  therefore^  that  the 
defendant  having  received  a  benefit  by  the  permission 
of  the  plaintiff  there  was  a  good  consideration  for  the  pro- 
mise, and  consequently  the  plaintiff  is  entitled  to  recover. 

Batley  J.  Lady  HamiUon  was  entitled  many  years 
ago  tq  the  enjoyment  of  the  water,  and  it  was  wrong- 
fhlly  applied  by  the  defendant's  ancestor  to  his  use. 
Lady  HamiUon  consented  that  the  defendant's  ancestor 
should  have  the  use  of  the  water  for  ninety-nine  yean, 
determinable  by  the  death  of  the  survivor  of  three  per*- 
sons  agreed  upon.  At  the  expiration  of  the  lease,  Lady 
Hamilton^  or  her  real  representative,  had  a  right  to  have 
things  returned  to  their  former  state,  and  the  defendant, 
at  that  time^  could  have  no  right  to  have  the  extra 
quantity  of  water  which  he  enjoyed  und^r  his  lease. 
Now^  as  she  had  sold  the  use  of  the  water  for  a  certain 
time  only,  unless  there  be  some  unequivocal  act  by  the 
defendant  to  shew  that  he  ceased  to  use  it  by  her  per* 
mission,  or  that  of  the  person  who  claimed  under  her,  it 
is  clear  that  she  or  the  person  claiming  under  her  is 
entitled  to  a  reasonable  compensation  for  the  use  of  the 
water  so  enjoyed  byJ^er  permission* 

LiTTLBDAUE  J.  Concurred* 

Rul»  refilsed. 
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FoBMAK  and  Fotheroill  against  Dbew.        j^m 

'T'HIS  was  an  action  upon  two  promissory-notes,  of  By  the  imoU 

wliidi  one  was  for  SSL  5s^  made  by  one  Norris^  act  i  (?.  4. 
payable  to  the  defendant,  and  by  him  indorsed  to  the  prisoner  it  to 
phintifi.     The  other  was  for  16/.  17^.  6cLj  made  by  the  s^eduiecon. 
defendant  payable  to  Thomas  Webby  and  by  him  in-  ^'CS^d^" 
dorsed  to  the  plaintiffi.     Plea,  that  the  defendant  was  ^^P^^  ^ 

■^  erery  person  to 

discharged,  under  the  insolvent'  debtor's  act,   on  the  ^bo°>  ^  "i^ 

'^  be  indebted,  or 

1st  of  Biarck  1822*     Replication  that  he  was  not  dis-  who  to  his 

knowledge  or 

changed,  and  issue  thereon.    At  the  trial  before  Little^  belief  iImU 
dak  3.  at  the  Spring  assizes  for  Monmotdh  1825,  the  creditor*  toge» 
plabtiffi  proved  the  hand-writing  of  the  maker  and  in-  neturTand  * 
dorser  of  the  notes ;  and  further,  that  they  were  given  to  aJJu  and'  *"* 
Thmas  Webb  for  coals  shipped  to  defendant  under  the  ^^*  •  ^^' 

^^  that  It  was  suf- 

fiiUowinir  circumstances :  The  plainti£&  carried  on  busi-  ^^^^^^  for  the 

^  prisoner  to  give 

ness,  at  ^iTt^por/;  in  Monmcfidhshirej  under  the  name  of  the  in  bis  schedule 

1  1  1    rm  «rr».  ■  dcSCriptlOn  Of 

Argood  Coal  Company,  and  employed  Thomas  Webb  as  his  debt,  suffi- 
tfaeir  agent  at  that  place.     Between  February  and  Jime  to  the  creditor 
1821,  he  shipped  to  the  defendant  five  cargoes  of  coals  applied  to  be 
(the  pit)perty  of  the  plaintiflfe).     An  invoice  was  sent  to  ^^^^^ 
the  defisndant  with  eadi  cargo,  and  all  the  invoices  were  ^.^^  ^^  ^ 

^ .  therefofB^  where 

made  out  in  the  name  of  the  Argood  Coal  Company,  the  insolvent 

had  ordered 

In  a  letter  of  the  9th  of  March  1821,  to  the  defendant,  coals  of^.  b., 

who  rended  at 

Webb  stated  to  him  that  FothefgiU  owned  a  great  part  of  n.  in  Mon- 

mouththiref  and 
file  hiToices  had  been  made  out  in  the  name  of  the  Argood  Coal  Company,  which  in  fact 
consisted  of  two  partners  only,  one  of  whom  had  never  been  named  to  the  insolvent  as 
baring  a  share  in  the  concern,  and  the  insolvent  in  his  schedule,  desoibed  a  debt  of 
SSL,  doe  Va  A*  B.yoi  N,  in  MonmouthMref  tar  coals,  in  respect  of  which,  it  was  stated 
dua  jL  B»  held  a  security,  which  was  the  subject  of  the  present  action,  and  the  debt  due  to 
4b€  plaiotifis  was  S2L  2s.  6d.,  it  was  held,  that  the  sshedule  contained  a  sufficient  descrip- 
tioB,  of  the  names  of  the  persons  to  whom  the  inaolrcnt  was  indebtcdf  and  the  amount  of 
Ilia  dafcc»  wilhio  the  mcaiiiDg  of  the  statote. 

the 
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1 8fi5^      the  concern  s  and  afterwards,  in  conversaUon  uMi  th^ 
defendaQti  on  the  latter  urging  Webb  to  lake  a  biU»  ke 

^*^^     said  that  he  could  not,  for  if  he  did  so  he  should  be 
blamed  by  ftis  employers*     Webb  left  the  plaintiffi'  ser- 
vice in  November  1821,  and  he  heard  nothing  of  de6nd«^ 
uit's  application  to  be  discharged  until  after  that  time ; 
and  he  never  mentioned  the  sutgect  to  the  plaintifis* 
The  defendant  proved  that  he  was  discharged  under  the 
insolvent  debtor's  act  on  the  1st  of  March  1622^    In 
his  schedule  there  was  the  following  entry :  <U820,  ld2  U 
Mr.  T/iomas  Webb,  Pillgooenllt/j   Newport^  Monmouth^ 
ihirCf  S2l.  admitted,  for  coals.     He  holds  a  bill  of  ex- 
change drawn  by  Mr.  Norn's  upon  and  indorsed  by  me» 
Date  and  other  particulars  I  cannot  state/'     The  de* 
scription  of  the  debt  in  the  order  of  discharge  was. 
similar  to  that  contained  in  die  scliedule.    It  was  oIh 
jected  that  this  was  no  dischai^  as  to  the  debt  due  to 
the  plaintifis ;  first,  because  their  debt  was  82^.  8s*  6&, 
ai^d  the  debt  mentioned  in  the  schedule  was  88/. ;  md^ 
secondly,  because  the  debt  in  the  schedule  was  deacrtbed  .. 
as  a  debt  due  to  Webbj  and  not  to  the  plaintiffi.    LUUe' 
dale  J.  inclined  to  think  that  the  ddl>t  was  sufficiency 
described  to  inform  the  plaintifis  that  the  defendant 
sought  to  be  discharged  in  respect  of  the  debt  due  to 
them,  and  he  nonsuited  the  plaintiffi,  but  reserved  liberty 
to.  them  to  enter  a  verdict  for  the  amomit  of  the  notes 
and  interest,  if  the  Court  should  be  of  opinion  that  the 
defendant  had  not  been  duly  discharged  as  to  the  debt 
due  to  the  plaintifis. 

^W.  K  Taunlon  now  moved  accordingly,    A  pa^ty  is  . 
only  discharged  in  respect  of  the  debts  duly  described 
in  his  schednle,  jmd  iipecified  in  the  ocdar  of  the  Court. 


'  • '». 
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Now  here  there  was  no  debt  in  the  schedule  correspond- 
ing in  amount  with  diat  due  to  the  plaintiffs;  and| 
secondly,  tlie  schedule  did  not  contain  an  account  of 
any  debt  due  to  the  plaintifis,  but  only  of  a  debt  due  to 
Webb.  It  did  not  contain  a  full  and  true  uescnpuon  of 
the  person  to  whom  the  prisoner  was  indebted,  or  who 
to  his  knowledge  and  belief  had  a  claim  to  be  a  creditor 
according  to  the  provisions  of  the  statute  1  G.4.  cAl9* 
t.  6.  Now  here  the  defendant  knew  by  the  invoices  that 
the  persons  constituting  the  Argood  Coal  Company  were 
the  parties  with  whom  he  contracted.  This  was  not 
therefore  so  far  a  debt  due  to  fVebb  that  the  defendant 
could,  if  sued  by  the  plaintiffs,  have  set  off  a  debt  due 
to  him  from  Webbj  jRabone  v.  Williams  {a\  George 
▼•  Claggeti.{b)  Nor  could  Webb  have  maintained  an 
action  in  his  own  name  against  the  defendant  for  the 
price  of  the  coals.  The  defendant,  therefore,  has  not 
described  fully  the  persons  to  whom  he  was  indebted ; 
nor  has  the  Court  specified  in  the  order  of  discharge 
the  debt  due  to  the  plaintiffs. 


18S5. 


Abbott  C.J.  The  statute  1  6.4.  c.  119.  s.  6.  re- 
quires that  the  prisoner  shall  within  a  certain  time  ailer 
presenting  his  petition,  deliver  into  the  court  a  schedule 
containing  a  full  and  true  description  of  eveiy  person  to 
whom  such  prisoner  shall  be  then  indebted,  or  to  his  or 
her  knowledge  or  belief  shall  claim  to  be  his  or  her  cre» 
ditor,  together  with  the  nature  and  amount  of  such 
debts  and  claims  respectively.  By  section  16^  after 
such  petition  and  schedule  shall  have  been  filed,  the 
court  are  to  cause  notice  thereof  to  be  given  to  the 
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1835*  creditor  at  whose  suit  the  prisoner  shall  be  detained, 
r**"^***'**  and  W  this  Other  xrreditors  named  in  the  schedule,  or  to 
agaSut"  r  such'  of  thcm  a$  flie  conrt  shall  thinlc  fit,  and  to  be  iti- 


P*|ir, 


serted  Uh  the  London  Gazette  and  othei*  tiewspajpers, ' 
and  if  theii  anthoHses  any  of  the  creditors  to  oppose  twe 
prisoner's  discharge.     The  object  of  these  provisions 
is,  thstt  the  creditors  of  the  insolvent  snoold  have  notice 
of  his  application  to  the  court  to  be  discharged  under 
the  act,  and  I  think  the  words  of  the  sixth  section  ought 
to  receive  a  libehil  construction/   If  we  were  to  cbn--" 
stru^  them  literally,  it  would  follow  as  a  consec^uence 
that  An  insolvent  who  had  traded  with  a  company  (not 
a  corporation),  would  be  compelled  to  insert  in  his  sche-    ' 
dulc  the  names  of  eSl  the  partners,  however  numerous,   ' 
Now  thkt  would  impose  great  difficulties  upon  insoU 
ventsj  and  would  be  attended  with  irreat  inc6nvcnience| 
Construing  the  words  of  the  sixth  section  liberafty  with  ^ 
reference  to  the  object  which  the  legislature  may^  Wsup'-^ 
posed*  to  have  had  in  view,  it  seems  to  me  that  the  irue  " 
question  is,  whether  the  schedule  contains  a  description 
of  thd  debt  sufficient  to  excite  the  attention  of  &e  cre^  ' 
ditoflf  he  had  read  it.     Now  two  objections  have4)eeii 
taken  to  this  schedule;  first,  it  does  not  contain  a' true 
descrfjiition.  of  the  amount  of  the  debt;  and,  secondly^ 
that^t'dbes  not  contain  a  true  description  of  the  names 
of  the  'creditors.     Now  as  to  the  amount,  there  is  a 
differ^ce  of  25.  6d.  only  between  the  debt  due  to  the" 
plaintift  and  that  desciibed  in  the  schedule.    That  dif*  *  '^ 
ference  is  so  small  that  it  could  not  have  been  Intended^'    ^'' 
nor  could  it  indeed  have  the  efiect  of  misleading  the 
creditor.    If  the  sum  mendoned  in  the  sckeduFe  varied  ' 
mateiMfy  Atom  tliat  due  to  the  plaintiflfe,  diat  might  fee*  ''-^ 
evidMee  ^  m  lnt«tion"to  mislead  tlfeplairiftfi,^^^'^'^ 
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to  Bfto^ff^tj  [P?e  9th^;^;^j^lipa  ii^  that  the  «?bc4uUi       jj^^j, 
^^i^fflfj^lf^P'j^^ff^^  ^'^  descriptipfi  of  the  pcr^       gnij* " 
*^ffPii?<S?ro  r^^  jPrttWQ^^  w»s  ipdebtied.    Now  it  wa* 
mj^^yi^^Jq^  thfi  dnS^ndsJ^t  to  name  one  of  the  pUun- 

tifl^^^pi-^b^^iie^er  kii^w  or  heard  of  jiina;  he  diwaya 
dedt^^^^  |CQj7;esppnded  with  Webb.  It  U  troe  thai 
^^'^ffSlS  If^^epitipo^  by  /^A(  iii  a  letter^  a^  h^ing  a 
Iai;ge^^;[rp  ijo  jtbe  fEoncem^  and  that  in  a  ccHiTersatioa 
witli.^^<^^  i^effpdant,  Webb  dedined  taking  a  bill  from 

him^gij^  Tff^'  V^W^  ^^^  ^^  '^^  ^^^  ^^  would  be  blamed 
by  hk fia^igfffrSf^  and  from  that  expression  alone  cpuJd  • 
the  .<^^^^gn^t  ^aye  any  reason  to  think  that  Webb  bad 
moTc^^ti^^^Pf^  employei'.     Webb^  indeed,  delivered  t^    ' 
the  ^%i^<)f],iox^^<^  ^^  which  be  was  made  debtor  ta 

*®  ifK^cW  SifV^WVf  ^^^  ^^^  "^^  perfrcay  wa-     , 
si«t^y^i|^^  t^j^et  of  Webb*s  being  a  party  jointly 

^^**°o3T^^i1 1  ^^^?^  *^  defendant  might  fcb-ly  ai;^ppo$e, 
^'^fl^^^^S^^f^^  ^'^^  holder  of  the  two  pt^misspry 
notes WB9 A qartfifir  in.the  company.  There  being  no 
e?idGD^^^i^^f fy^  to.  sheif  that  the  defendant  had  any  - 
mten^on ..  to  |  ffl jaVetad  his  creditors ;.  and  the  mode  u» 
whidiiihe  debt  is  described  in  the  schedule  bekur  calcQ-^ 
ateoW nodfe  Ip^t^e plaintiffs  .that  the  defendant jspiigt^t. 
to  be  dpe^i|rged  in  respect  of  their  debt,  I  think  that 
the  oroY^fonp.of  the  act  of  parliament  have  been  comr 
plieiLwit^^^.^Dd  ^1  the  de&ndant  was  duly  dischaq^ed 

B^i^  ^.[jjjf  .th^  plainliffif  had  looked  at  the  sohe- 

a  d^^oe  to  them,  for  it  is  stated  to  be  a  debt  due  for ' 

C  2  coals. 


I '  • 


*      t*     »» > 
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1825*  coals,  and  that  Webb  held  one  of  the  very  securities 
^^  upon  which  the  plaintiffs  are  now  suing.  'fhatTieing 
SO)  I  think  that  the  d^bt  due  to  the  plaintiffs  was  soffit 
ciently  described  within  the  meaning  of  the  sixth  section 
of  the  1  G.  4.  c.  119.,  and  consequently  that  the  defend- 
ant was  duly^  discharged. 

Rule  refused,  (a) 


(a)  Wood  r.  Jowett,  Anumpsft  upon  «  promissory  note  slgtied  bjr 
the  defendant  «nd  two  other  persons  named  ^Aaio  and  XfA/eytbf 'SCV".'*' 
bearing  date  die  35th  day  of  JuguU  18 ID,  and  payable  en  demand.  "The^ 
defendant  pleaded  bis  discharge  as  an  insolvent  debtor  under  the  I  (?•  4. 
c.  119.  s.  S8.  The  cause  was  tried  before  CVotr  Seijt.  at  the  Spring  as- 
sisjs  for  the  county  of  York,  18S5 ;  and  the  only  question  wai,  whether 
the  debt  in  question  was  sufficiently  described  in  the  defendant's  achcdulek 
Jamet  Frith,  the  attesting  witness  to  tlie  defendant's  signature  of  the  pro« 

^  missory  note,  proved  that  he  was  secretary  to  a  benefit  sooietyi  by  whom 
the  money  was  lent  to  Shaw,  the  defendant  Jowett  and  Linley  being  fafs 
sureties.     Tlie  money  was  paid  to  Shaw,  and  the  note  was  signed  by  the 

^  three  at  Jowet^t  bouse.  The  plaintiff's  name  was,  ^th  his  aanctloo,  used^ 
in  every  note  given  to  the  society.  Ttie  society  was  held  at  th0  howie  of 
one  Edward  Beat,  a  victualler  in  Sheffield.  There  was  also  another 
▼ictoaller  in  Sheffield  whose  name  was  Denjftnun  Beat*  Frilk  was  wHt 
clerk  to  any  other  society  held  at  the  house  of  Beaip  and  J^uftti  kttew  4lii ' 
he  was  secretary,  apd  this  was  the  only  debt  Joweti^owed  to  that  society* 
In  the  defendant's  schedule  there  was  the  following  entry  :  <'  1820.  Jamet 
Ftkh,  ot  Sh^fflHd,  secretary  to  a  money  sodety  held  atthehoafedofj*  Mii^ 
of  Sh^gietdt  viduaJltr,  50£."  The  nature  of  the  debt  was  doscrf^y 
as  follows :  <<  On  a  promissory  note  with  fVilliam  Show  of  Skeffldd^  i 
inakcr,  and  WHliam  Rose  of  fFadiley,  near  Sheffield,  cutler."     Upoi 

.  evidence  4fae  learned  Judge  directed  the  Jury,  if  they  bdievcd  that^tlia 
debt  described  In  tl)e  schedule  was  not  intended  to  dcKribe  the  deb(  ia 
question,  or  that  it  was  inaccurately  described  with  intent  to  deceive  or 
mislead,  or  that  it  had,  in  fact,  deceived  or  misled  any  of  the  defendazit'e' 
ereditars,  to  find  their  verdict  for  the  plaintiff;  but  if,  on  the  eoOtHVy; .' 
tSiey  believed  the  debt  described  in  the  schedule  was  intended  fbr  th^  . 
debt  in  .question,  and  tliat  the  variance  was  a  mere  mistake,  without  any 
evil  intoition  or  any  injurious  eflfhct,  then  fbr  the  defimdatft.     'Ttt*  ^ 
jury  found  for  the  defendant.     Tindai,  in  £ast€r  term,  obtaiQe^^  a  Jiila. '  ^ 
nisi  for  a*  new  trial,  upon  the  ground  that  the  debt  due  t^  the  plain* 
tiff  f^as  not  duly  described  in  the  schedule,  inasmuch  aa  (he  debt-  ia   ' 
thaedMd9l#wMdaaGrib#d  to  bt  a  debt  dwtoJmmi$'lMHir^Sk^ff^i^' 


m  tnia 
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Koeoiy  to  1^  moDcy  iodety  held  at  the  hoose  of  X  Beat  of  Sheffield,         IM6* 
Nbw  the  debt  dainied  in  this  action  was  due  to  U^oad,  and  it         --"-- 
AatAnmmHf,  who  lent  the  nonej,  was  held  «t  £(te«^  Meaf^       WbtOtjoi 
and  not  at  /.  JBtei*s;  and  the  debt  was  described  to  be  due  on  a  pio-         S?**** 
Biaiory  note  with  IT.  fifbw  and  /^  IToie  of  Ifadsify,     Now  i7oje  was  not 
c  ^aa^a^^tha^teteliy  whidi  the  plaliiiiire  debt  was  secured.     At  the  sit- 
tiqgs  after  Triufy  tcnn  Broug^kam  was  heard  against  th«  rule^  and  HHrnial 
OBBtri,     The  above  case  of  Forman  r.  Drew  was  citcd»  and  the  Court 
farfd.  ihiir  is  tm*  description  of  the  debt  in  the  schedule  was  not  intended 
to  niiicad,  nor  eonld  hmte  the  cflfect  of  misleading  the  creditor,  it  was 
tn9Mg/iti^9§dit  was  said  that  th«  .plaimiff^  being  iofomed  by  the  plaa 
tfaal^the  defendant  intended  to  insist  upon  his  discharge^  had  it  in  his 
pajipt  tip  proTO  }fj  Frith,  if  the  fact  were  so,  that  he  had  be#n  misled  by 
thf  schidnk. 

&ule  dischaigad. 


11. 


.     Nicholson  flffoiwj;  CoGHiLL.  ■»«*». 

^^lAS£.  ft>r  a  malicious  arrest     Plea,  not  ffiulty.     At  ^«  •rraatdl  jb; 

V-^  .  •        onanaffldawt 

Ifre  trial  before  Bayley  J.,  at  the  last  Spring  assizes  of  debt  for 

"* '  money  paid  to 

%,  l^pfkfiirey  .it  appear^  tbat»  on  the'  7th  or  Decmier  hia  use,  but  did 
MMidogkUl  k?ied  a  plaint  against  Nicholson  in  the  notUraMto 
shm^^Jqourt  at  Yorkj  and  having  made  an  affidavit  of  .ftJl^iaT^  d£^ 
deU  for  npoey  jyud  to  the  use  otNieholum^  caused  him  S^^*Jii 
tdtie  arrested*    The  next  court  was  holden  on  the  10th  'f'*,?^:   ^, 

.  *.  Held,  that  thia 

oXDe^cmbtTy  and  so  from  week  to  week.    On  the  1 7th  ^^s  sufficient 
CsgUU  was  rulc^  to  declare,  and  he  filed  a  declaration  evidence  of 
on  the  2fth.     Nicholson  having  pleaded,  gave  a  rule  to  absence  of  pro* 
ngl^ ;  but  CoghiU^  on  the  29th  of  Lecemier^  caused  mpi^^M- 
NkAobon  to  be  discharged  out  of  custody,  and  on  the  u^q^  ^ 
sfst  (fiscontinued  the  action  and  paid  the  costs*     For 
th^.9)ebQdaiit  jit  w^  contended,  that  this  was  iiot«vi« 
d^titS^xJt  nialice  or  the  want  of  probable  cause,  and  that 
the  {^lainjingiust  therefore  be  nonsuited.    The  learned  ^ 
Titi^PL^rtrmilftd  thir  iT^jim'r''j  and  hekl,^  dtat  under'the^ 
dfffWnWhnces  of  this  case,  it  was  for  the  defendant  to 

C  S  shew 
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<        •    ;  I  <  '  '    '    I .  >    w     •      1  •      '     !     •.    '. 
1825.       shew  that  he  had  probable  cause,  but  cave  thede&ndant 

•  :_ leave  to  move  for  a  nonsuit.     The  plaintiff  hayiiw  ob- 

^*»%imgfim       tained  a  verdict, 


J 


ii» 


Holt  now  moved  according  to  the  leave  reserved.  ,  In 
actions  of  this  description  it  has  always  been  held,  that 
the  plaintiff  is  bound  to  make  out  the  existence  pf  malice 
and  the  want  of  probable  cause,  Gibson  v.  ChartersJa) 
[^Sayley  J.  In  that  case  there  was  originally  /^  .good 
cause  of  action,   but  the  money  was  paid  befoce,  the 

•        .  .'     'vi'J 

arrest  actually  took  place.]  Sinclair  y.Eldred{b)  is  ex- 
pressly  in  point  There  the  plaintiff  had  been  arrested 
and  put  in  bail,  the  defendant  took  no  further  steps,  and 
judgment  of  non  pros,  was  signed.  Upon  this  evidence 
the  plaintiff  at  the  trial  recovered  a  verdict,  but  a  nOn- 
suit  was  afterwards  entered,  and  Mansfield  C. J. ^smd^ 
that  the  circumstance  of  not  proceeding  in  an  aption 
was  not  alone  evidence  sufficient  to  prove  malice  and 
support  the  action  for  a  malicious  arrest,  for  it  was  con- 
sistent with  the  case  of  a  plaintiff  losing  tlie  evidence  of 
his  claim  after  the  commencement  of  the  action.     The 

•  •     • 

same  ailment  is  applicable  in  the  present  case.  This 
action  stands  on  the  same  footing  as  actions  foi;  f,  ma- 
licious  prosecution,  and  there  the  plaintiff  must  shew 
malice  arid  the  want  of  probable  cause ;  and  it  is  not 
sufficient  to  prove  that  the  plaintiff  was  acquitted  for 
want  of  the  prosecutor's  appearing  when  called,  T*urceU 

v.  M^Namara.  Ic) 

.     »  ■    .  I 

Abbott  C.  J.     I  am  of  opinion^  that  at  the  trial  of 
this  cause,  evidence  was  given  whicli  made  it  the  duty 

•    (tt)  fA^-Am         (5)  i^aiMui.     '    '^)^']&au,^^y 

of 
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of  the  learned  Judge  to  leave  the  questions  of  malice   a  J£SS 
ana  the  absence  of  probable  cause  to  the  jur}(«    This  "'''* 


^iCnMuoM 
difiers  front  all  the  cases  which  have  been  cited,  for  the   *  * vftftie 

praent  defendant  i^as  the  actor  in  puttini;  an^^ndto 

the&rmer  action,  he  voluntarily  discontinued  it;  and  it 

18  aUp  material  to  attend  to  the  tacts  and  dates  that  ap* 

peared  m  evidence.     On  the  7th  of  December  the  affi- 

davit  tt  ,qebt  was  made,  and  the  arrest  took  place ;  C^Jgf-* 

/imma'jiQi  declare  until  he  was  urged  on  by  the  present 

pUunn^  and  on  the.  Slst  of  the  same  month  he  discon- 

tinued  the  jiption*     The  very  short  interval  between  %he 

arrest  and  the  abandonment  of  the  action,  does  not  lead 

one  ,e:(V&^  Tuln'"  •        ,  .  • 

one  to  suppose,  .that  during  that  time  any  <;^anire  took 
place  UL  CoghilTs  means  of  proving  his  cafise  of  actiqn ; 
It  mpttl^ereforq  be  ^supposed,  that  he  had  no  sqch^f  ight 
^' first.     Tliat  was  a  question  for  the  jury,  and  oon* 

,  sidemig  the  dates  of  the  various  steps  m  the  transaction, 

bnfi  ^>L:lii  |>'"i|     ■      ■     .     .  '     ''.      *     ''  " 

and  that,  the  present  plaintiiF  was  always  anxious  to  pro* 

ceoi :  and  that  then  Coghill  voluntarily  abandoned  his 
action,  Tcannpt  say  that  the  jury  have  come  to  a  wrqng 
condosion. 

HoLROYD  «f.  In  order  to  support  actions  of  tfiia 
natare,  two  ingredients  are  necessary  —  malice,  and  the 
want  of  probable  cause;  and  evidence  must  be  given  on 
tne  part^  of  the  plaintiff,  'from  which  they  may  be  in- 
ferrra.  Here  1  think  that  there  was  some  evidence  to 
be  left  to  the  jury,  and  that  in  the  absence  of  any  answer 
to  it  diey  Were  justified  in  finding  for  ^e  plaintiff..  The 
grounaof  the  discontinuance  was  peculiarly  within  the    • 

/Jy^»  bill  li  Of'J^kfit  J  '  '  ...         .i" 

'  Knowleoge  of  the  plaintiff  in  the  former  action,  and  he 
™^^u^l^^i  jp^^^  ^!f  V^  a^Uons  far  a  midicipji^s  pro- 
secution it  has  been  held  that  evidence  of  the  bill  having 

C  4  been 
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PJ^ 


■».» 


been  thrown  out  by  the  grand  jury  is  suffident  to  war- 
rant an  inference  of  the  absence  of  probable  cause*  So 
in  this  case  I  think  that  malice  and  the  absence  of  pro* 
bable  cause^may  be  inferred  froa&  die  di9Q9iic3iuance, 
that  being  the  act  of  the  present  defendant,  and  not 
having  been  explained  by  hiteu  t 


•'* ' 


>  'I 


•I     ,j':r    3* 
)u  iJ  . .   * 


LiTitBDALE  J.  I  think  there  was  anffioient 
fticie  evidence  in  this  case,  and  that  the  onus  of  proidn^ 
a  probable  cause  for  the  arrest  was  thereby  cast  oir  tlla 
defeiidant  In  Sinclair  v.  Eldred  there  was  jndgmead 
qf'non  pros*  The  plaintiff  mig^t  by  a  mistake:  uuffec 
^%  to  be  signed  even  although  he  wefe  desiiaaa  of  coo^ 
ttnmiig  the  suit  .     ^ 


h    * 


Baylet  J.  I  felt  a  great  difficulty  in  calling  n] 
the  plaintiff  to  give  further  evidence  in  this  case.  He 
wes  firxeB^-on  an  affidavit  of  debt  for  money  ^idijeliis 
u^ey  and  the  ground  of  the  arrest  was  pectiliari^witlMfr 
the  knowledge  of  the  present  defendant  In  BiUfy 
T^*F%  14.  it  is  said,  with  reference  to  actions  fear  a  alalia 
ciou^  proae&ution,  that  where  the  fects  be  in  tbe^  knem^e 
le4ge  of  the  defendant  himself  he  must  abew  a  probable 
<|li||ii^. though  the  indictment  be  found  by  the  gratul' 
ji^9  or  the  plaintiff  shall  recover  without  pronring  .ex«« 
press  malice.  I  think  that  is  applicable  to  the  present 
case,  and  that  the  verdict  found  for  the  plaintiff  ought 
ao^  to.  be  disturbed. 

Rule  reficsedi 


' "  V. 


H     « 
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ASSUMPSIT.    Plea  in  abatement  byr  ^Ah^km^  tet  Whm  •  «ii. 

&  Baker  Bhoald  have  been  joined.  J.  Baker  sufiered  at  Uw  ^m 
jidgnetit  bf  defimk.  At  the  trial  before  GaseleeJ^  at  the  ^IJw  Cw. 
«g^,iSipriag  aaizes.1820,  tlte  plaiadff  oaUed  Sanmel^;;^^ 
Afaras  a  wkneas,  «fao  dcpoaed  that  he  oevar  wat^ln  *<'<«i"«B 
jfmttaffliAp  with  tbe  defendant.    >2l»(i?oif  vpirodaoed  a 


.QMwnad  Qopy. of  an  wswef  in  cbancoiy.airani-to  by 

Oa 

tfarjiattiaas.    JU  .ma.ot^ted  that  the  ariginat ;  sboiild 

haTe  been  produced.     Tfoe  learned  Judge  'O^wnM  Miii^ 

ibe  olgeetiony  and  the  4efeiidaQt  obtained  a  iferdiet,  niiTTjIT^ 


.1 . 


aiod 


iidftcA:  4i|pgt«  moved  ^  ^  ri^e  s&A  for  a  nar  iteW,  4eii 
iMUgroi^  ifaat  tlie  examiiied  oapy  of  the  lammer  iMi 
jjifiopefly  receiTed  in  ^[V]de9.c^;  and  he  aontamM  tbit 
as  tfae^fDDsuser  ma  produced  tp  contsadfet  the  intneift) 
Md4bemfbce  4o  shewr  that  k»  had  been  gnilty  o(  pev* 
jpi^%:«8ft  lo'be  considarfKl  mi  vx  the  nature  of  d  cite)*- 
ddrprococdqugf  and  if  so  the  orijpnal  aaewer  abMM 
have  bees  produced,  Bex  v.  Morris  {a\  Lmfy  Ikarimdyth, 
%  BoberiM{h}^  Bex  yf,  Bfifum.  {^) 

Per  Curiam.  Th^  evidence  adoikted  'in"tllia*-cM(^ 
ai^  jodead  be  piDg^dicial  tQ  the  character  of  the  wit- 
ness)  but  the  attempt  to  contradict  him  cannot  be  coii« 
sidered  as  in  the  nature  of  a  criminal  proeeeduig» 

(a)  a iTvrr.  1189.         (b)  l6Ea^,89i.         (e)  QCam^BSm. 

aldk>ugh 


^226  '      '  OASilS '  iir  EASIER  TEE^ 

.ct8S5.       aUioogh  ibe  ^videiiee  then  given  might  be  the  ground 
■for  subiequtnt  eriminal  proceedings,     l^he  examined 
copj  of  ^  ^amwet  was  tbereflbre  properiy  admitted. 
...   Ride  vefitted  on  that  pomt,  but  granted  on  the 
gnnrnd  that  die  verdict  wa^  against  evidence. 


t  :    •    ■    t 


«««<if«%.  CttOBBB  agmnst  Pillikg  and  Bf 6oii£: 

Ajjw«d^  J)ECLAEATION  stated,  thai^  in  WcfiaeMii'i^m 
cqpt  from  a  dfti,      .   $.Q.4f*^  PUUng  had  recovered  a  jiidMletlt'l{>r 

■MidMIt  III 

dinody  nadcr  ..^fN^  I99f  aod  Ibr  the  obtaining  satisfactidir'df  a  \6^rt^ 
dcbtil!^e(!^  iwkhi0oftbedami^^(partI»vitigbrfbr6tfceetfsiM^^ 
in  ifttisfiwUaa  ..MiedtoOt  aca*  sa.,  bdoned)  to  leVy  SIK,  besides  ]!)buiiil* 
to  Sn^^a!!!^  «8^5  that  the  ca.  sa.  was  deUvered  to  the  shteriff  so  fti- 
^ffto^.  ./dorsed  to  be  executed;  that  the  sheriff  afterwards  irr^iW 
diarge  the  de-  ^,|]ie,^aktfi£&  and  detained  and  had  hthi  in  cnstodf^nder 

fcnoADt  out  of  "^ 

cuitodjr.    AiKl,  }b^  WFil,  and  the  plaintiff  being  in  custody  as^hKtfUfiiEL 

an  action  on  i 

Uie  case  wiu    Muftewaidsr  to  wit,  on,  &c.,  St,  Spc,  tendered  imdbfRrtd 

lie  urilnsl  a  t       i  <«     ■■ 

piaintifffor  N«fl  psj  to  the  defendant  PiJKng^,  by  thehands  WT  ti^  tfe- 
SHI^^ittid'  *»^tnt  Afaw,  as  his  attorney,  a  larfee  *um,  feJ^JB,''HAe 
^f^Lu^  *m.oiS4i.  hSt^  in-fiiU  satbfiiction  and  dischjtf^'or  i*c 
SS^uIISb.  '^^W***^  c^wto,  and  charges  so  adjudgrf  to  t«8  aefeHfl- 
tX^^cm  ^'«^^-^**fl8>  Wag  the  sum  indorsed  on  flie  wH^  togfefllfer 
in  the  abwnca  .  witb' poundage  and  lawfid  expences,  aiid  beiiig  the  <^%ble 

of  circutti* 

itaneet  to  tvbttt  fflQoiint  faiwfiitty  due  OF  demandable  of  and^  from  the 

Uonf"*""^    /SWnliff  «>»  Ae.defistidaat  PilUng  under  the  wrttj  aiifl  de- 

jnim^l  p£  the  .defendant  Moot&,  as  such  attoftie^,  t^  i^ 

i^ceiffe  tliieii)8bm^  m.  &&  dischafge  and  sfttHftctSoiVt^'the 

.j«i44ap]ageb».cost8,  «biI  charge^  tiaAOi^t^s  poiftii^ 

,u^  V>T)«stiMfeand  iofibxan^e  sAid  kb^ff  ^hat'^^iAiHe 

rw«;ers^|juified>  and  toigivette  Sf^ii  sb^t-iMmtyio 

Miwg^.tbepldinftiff  ftow  his  «3kMddy  iIl!«{^''iH^^^8f ; 

-  yet 


Or 


^  to  ppgre^^  ^ras^s^  Andiiyu^ethe  pUnttft  1»d:'to  cs&e 

Uqp.t^ Jbi^  lojQger. jiiopcUcA^ and  detmed  l^jtlie ^benff 
^  under  the  writ,  .without  apy  ref^tuibfo*«ails0  whatever, 

wilfull|jr  a^d  iDaUciou^jr>rfifii$edj.to  accept,  the  money 
tendered,  in  discharge  of  the  damages,  costs,  &c.  &c, 
and  did  not  nor  would  instruct  the  sheriff  that  defend- 
ant, PiUingj  was  satisfied  of  his  damages,  &c.,  nor  give 
autho^iJ^^^^jii^.stieriff  tO:T^e8se.tbe  pkdntiff  out  of  his 
custody,    under    the  writ   aforesaid,    whereby  and.  by 
^^^^^np^,  JJM;  copdwt  of  the  defendants  in  that  bih|il(»  "  /  ^Z .! .^3 
,  Jbe^iffiljjflr^wiii  detained  in  custody  tinder  the  writ  for*^^^  ^;r,;i;,;t:? 
.  J^j]95«  WWB.  <^^«n«j  to  wh,  Ac    There  w^re  otSer^^;' '''^^"" 
f  l53tW^^t9^8  ^  tender,  to  have  been  made^t^  jPSftW.  -  >  ^^"^  '•'  '^ 
.^jfj,t|b(|.,^pi}ds,  of  MfH/re^  and  a  r^iisal  by  both  *l3ie  nr]*...t  r}i.^ni 
^jJ^^n^^U/)^  to  accept  the  money,' or  to'4nMruoC-r&ew.qn«,  mV.  ot 

^|^!5^^t»W;Jbffcfqffe  JSidrj^QT  J«,  at  die  Spr&ig  asmzed  ftr  'tbe;- 
^]ff9$^(pf,il^Ar,  I83fi,  the  plaintiff  pron^  th^  is^tdti^  bP'^  \ 
(^thejriC«.^«i,^c<,.o^  the)2Slh  of  November  18fl£yiind'ttie 

anpMt  i^^thfripWntiff  XJrow?-.    Sood  after  OM^.hU     -  i 

^J^i^lirf)^tedj under  tb^  ca.  sa.,  be  gave  notice  ^His^tii-  i,n..,ii^ .  < " 

^D^nj^op,^.  take  the  benefit  of  the  insolTent  act,'and^'he  .j^  {/(..:  .^ 

.fff*?  flppqaed  by  defendant,  PiStfigr^  on -the  gfwtf*^fliW;.j;; '*\^'!'7!, 

^.^e  b^4  not  in^iuted  in  his  schedule certflm^^perty,^Btid,^^,;^^^^^^^^     '  'j 

/h^  wasiremapd^  ^for  that  causa  bv  the  courts  Mlti^lK-  * '    ^-     ' '" 

bnidrijfil^'^^tiie  debtraoct-.oMta*  8induii(l&Bg  to  S4f.lW.^ 

,  >ref^  tepdisred  to  tbie  ddendaaly  Jffbt»«,  as  ibe-attonriiy 

cSfiOfi^ and- he  a^t  tbe  (Mme  6ms wat'rtqiMst^'to 

,.g)v«^ap^9r^,.to  (^  ahtKiffto  discharge' Ck^o*^  ott'bi 

oT^iWWW?l!P*?ft-^'W»  oo^aaopntof  coiteiiBilftJtd fa 
.  flmo^lw^i^i^bvw  Mild«itheiii!idWo*;a*l*rtr'ii^. 

An 


.vl.  i  pr» 

ill  «.  «•!">;      <H* 


n.j' 


■•**•♦ 


^  '  <iA^S  iM  tAStkR  TiERIit 

In^.'      An'iapplieation  was  afterwards  made  to  Pilling,  and  ne 
Stilted  tikat  he  should  leave  the  matter  entirely  to  the 

4 

defendaill^  Moore.    It  was  objected  on  the  part  of  the 

4  1 

dtfeDndant,  tfa^t  the  action  was  not  maintainable,  on  three 

«  ■   * 

gtonnds ;  fittt,  because  a  plaintiff  was  hot  bound  by  law 

to  di^harge  a  defendant  taken  in  execution  upon  a 

IMder  bf  the  debt  and  costsi  but  that  it  could  only  be 

lawfbUy  done  by  an  order  of  the  court  out  of  which' the 

ifiit  issued;  and,  therefore,  that  if  the  defendants  had 

giv^n  authority  to  the  sheriff  to  discliarge  Crozer^  the 

sheriff  would  not  have  been  justified  in  discharging  him ; 

secondly,  that  the  tender  ought  to  have  been  made  to 

the  defendant,  PiT/ifigf,  and  not  to  his  attorney,  Jlfoor^/ 

and,  thirdly,  that  there  was  no  evidence  of  malice,  inas- 

much  as  the  costs  of  opposing  the  insolvent  was' a  debt 

b6DA  dde  dile  to  Pitting.    As  to  the  first  point, '  tfie 

learned  Jud^  was  of  opinion,  that  the  plaintiff  was 

b<)UYid  to  accept  the  debt  and  costs,  tendered  in  satis- 

iai^on  df  his  debt,  and  to  give  authority  to  tfae'sliermrto 

d&charg^  thb  defendant     As  to  the  second  point,  be 

wflB  of  of^ion  that  the  attorney  upon  the  record  was 

111    ■ ' ' 
-thfe  person  to  whom  payment  ought  to  have  been'  made. 

As  to  the  third  point,  the  learned  Judge  told  the  jury, 
thk  'there  being  no  foundation  for  the  refusal  of  the  dis- 
chai^;  that  refusal  was  wrongful,  and  that  it  was  tor 
them  to  consider  whether  it  was  not  maliciously  doiie. 
The  jury  fcitod  a  verdict  for  the  plaintiff,  with  56I.  da- 
mages; 

R  PMotk  no^  inoved  for  a  hew  trial.  First,  he 
co^tehded,  thiit  the  debt  and  costs  ought  to  have  been 
paid  or  tendered  to  the  p!ainti£^  and  not  to  his  attorney 
upon  tll6  r^rd.  t^P^KQ  fhis  point  tl^e  Court  inHmated 
t  flaiff  fli^kat  titttt  the  ittorA^y  upon  tfa^  ieoiii  was 

the 


the  proper  pei^on  to  receive  payn^ent,  of  tJj^p  .ckbt.4o4 
CQst^  and  diat  the  tender  was  properly  mi|de  lo  hiffujl 
Seooodlj^  the   action  is  not  maintainable,    befuuise  a 
plaintiff  is  not  bound  by  law,  after  a  defeodmcit  is  jui. 
costody  under  a  ca.  sa.,  to  give  an  authority  to  the  pfl^-. 
oer  of  the  law  to  discbarge  the  defendant  ou(  of  cus*. 
tody,.upoa  a  tender  of  the  debt  and  costs.    The  defibnd- 
ant  is  in  costody  by  virtue  of  a  writ  founded  on  a  jndg^ 
ment  of  a  court  of  law,  and  the  sheriff  is  entitled  to 
have  the  authority  of  the  court  out  of  which  the  writ , 
issnea  for  the  discharge  of  the  prisoner.     In  Tq^tarY» 
Baler  JM^  two  judges  were  of  opinion  that  paymwt  to 
diemayhaJ  was  no  discbarge,  as  against  the  plaintiff  at 
whose  suit  the  party  was  in  execution  |  but  fVilde  J,  wa4 
of  a,  different   opinion.     IBayky  J.    In  2  Levinz^  20S»9<. 
the  court  is  said  to  have  decided,  that  the  plea  qf  pay- 
moit  to  the  marshal  was  bad,  because  the  niar^bid  Wfu  . 
not  to  receive  the  debt,  but  only  to  detain  the  defend- 
ant  in  costody  until  he  paid  it  to  the  plaintiff.     So  tl^ 
it  seems  to  have  been  considered  in  that  case,  t|)at  the  . 
marshal  or  sheriff  hfis  authority  only  to  detain  tbe.d^*.. 
feodant  in  custodv  until  the  debt  be  paid  to  the  plains 
f^s^  and  if  payment  can  be  made  to  thephin^  aloff^ .  ^ 
it  most  follow  that  it  is  his  duty  to  accept  the  debt  And.  , 
costs  when  tliey  are  tendered.]    It  was  cert^ly  hjeld,..>. 
in  Slacked  v.  Austen  (i),  that  payment  of  tfie  debt  and.  ^ 
costs  to  the  sheriff  was  no  discharge  as  ^gf^^,l^  ^ 
plaintiff;    but  a  defendant  taken  in  execution  can  only  . . 
be  discharged  out  of  custody  by  authority  of  the  court  . 
oot  of  which  the  proce^  issues ;  fpr  it  was  the^diMir  of 
the  de&ida]^t  to  have  paid  the  debt  ^  pst9:^b;fb)B^.  ^ 


%): 


^^ 
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t 

1895/   '  the'witf'lssuiecl.     In  Burmesiet-  v,  J7iTdi(a)  ffie' Court 
C    iiV '     'c'l'S^  ^'  permit  die  defendant  to  pay  into  court  the 
•w»r{ *^ "'  debt  and  costs,  up  to  a  certain  day  after  tlie  action"' 
brought  (thereby  excluding  the  costs  of  the  declaration 
delivered)'  upon  the  ground  o^  mi  offer  to  pay  the  debt 
and' costs  up  to  that  period,  without  having  made  a 
tenaeVbefore  action,  or  obtaining  the  common  rule  for 
Staying  proceedings,  on  payment  of  debt  a^d'costs^  up 
to  the  time  of  the  application.   In  Scheibel  v.  Fairhuni  (JS) 
it  was  held,  that  an  action  on  the  case  would  not  lie 
agabist  a  party  suing  out  a  writ  of  capias  ad  responden- 
dum, if  he  neglect  to  countermand  it  after  payment  6f 
the  debt  at  least,  unless  malice  be  averred.     In  Ck)fn. 
Dig.  )it' Execution f  C.  13.,  it  is  said  *^  a  man  in  exe^ 
cutibn  ^halT'not  be  discharged  upon  affidavit  thougfi^ 
there  be  bktfse,  but  ought  to  have  a  supersedeas  or  otner 
matter  o^  record ;"   and  there  is  no  precedent  of  any 
such' declaration,  nor  any  intimation  of  any  such  action 
having  ever  been  brought  with  succeiss,  nor  any  autnoi-^ 
ri^'ln'  any  book  if  practice  or  of  general  law  laying  it 
dowij  as  the' duty  of  a  plaintiff  to  assist  in  th^  discharge 
of  a*  defehaant  by  any  act  whatever.     In  ah  unreported 
case  of  Locker  v.  Morrison^  tried  in  London  before  liora 
EUeriSbrdughf  which  was  an  action  against  a  party  for^ 
refi]$tng  to  'accept  the  dfebt  and  costs,  and  to  give  a 
discharge  tdthe  marshal,  that  learned  Judge  held  that' 
the  -dttidti  would  not  lie,  and  nonsuited  the  p!dnti£^J  '  ^ 
[JJfljrfej^Ji'    HoWis  the  defendant  in  execution  to'gef  ""'^ 
out  kf  ttistddy  ?]  •*  There  must  be  some  legal  mode,"  ^^ 
inde|>endent  of  any  act"  of  the  plaintiff,  as  m  the  event  ^^  ^ 
of  fafb  refusal' to  authorize  the  discharge,  the  party  in 

custody, 


i.Ti^ : 


IK  THE  ^^^;  Y^  95'^EDW^,  ly.  81  oc 

custody,  soppcising  %  action  to  li^  m^ht  jg^  d^mng^  .  18Va»»  { 

for  I^iis  detention,  but  not  his  Utiertj^  wluch.bQ  |faa  „    -     — 
Icgidly  entitled  to» 


Fiuiii^i 


•. '  ^ 


r^C.  J.  I  think  there  ought  not  to  be  any 
role  in^his  case.  ,  The  general  question  ist  whether  in 
a  case  where  the  defendant  has  been  taken  in  execution 
imder  a  ca.  sa^  and  the  whole  sum  due  to  the  plaintiff 
lusj^een  t^d^red  to  him  or  his  attorney,  he  the  plaintiff 
is  bound  to  receive  the  money  and  to  sign  an  autherity 
to  the. sheriff  to  discharge  the  prisoner.  Supposing 
that  jpoint  to  be  in  favour  of  the  plaintifi^  then  a  ques^ 
tion  peciiliaf  to  this  case  arises,  whether  the  refusal  to 
discharge  was  unlawful  and  malicious*  In  considering 
the  0eiia;al  question  it  is  important  to  have  regard  to 
the  P^wer  of  ta|fLing  and  detaining  a  party  in  execntien. 
It  has  beei^^  decided,  in  Clachfrrd  v.  AiuHfh  that  a. 
sherflT.  is  not  bound  to  receive  the  money,  and*  that^ 
if  he  does  receive  it«  the  payment  to  him  is  no  dis-* 
chane  of  l^e,  debt  as '  against  the  plaintiff.  I  believe 
the  nm^nn  p^tice  since  that  decision  .has  been 
fiyr  toe  sheriff  not  to  receive  the  debt  and  coats.  It 
bdnff  est^i^hed  that  the  sheriff  has  no ,  authority., 
to  leo^ve^  the  ropn^  and  ^ve  the  prisoner  bis  die** 
charge,  ^e '  question  now  arises,  whether  the  pIioiH . 
tiff  in  the  case  is  bpund  to  accept  the  debt. (and  costt 
wfaei^^endared  to  him,  and  to  give  apthority  to  the 
officer  of  ^th^  hiw  to  discharge  him  out  <£  custody)^  If 
we  were  to  decide  that  a  plaintiff  is  not  bound  to  accept 
the  m)t^  an^  costs, .  the,  consequence  may  be,  that  a 
party  .tsken  in,  execution  at  the  end  of  Trinity  term^ 
nu^  ren&unln  prison  until  Muftaelmas  term,  unless  one 
of  Ae  Joclg^^^f  Jtj|p.cp^  19  which  the  action  19  hrfiqght 

happens 


't 
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IS  to  b0  in  torn.  Aeoording  to  the  habits  pre- 
Tailing  a  eentury  ago^  a  Judge  was  rarely  in  town  dur- 
ing the  vacation.  But  on  full  and  mature  oonsideradon 
I  am  of  opinion,  that  when  a  debtor  ofiers  to  a  ere- 
ditor  all  the  money  due  to  him)  it  is  the  duty  of  tiie  cr»« 
ditor  in  polvt  of  law  to  accept  the  same  in  satisfiBciion 
<^  Us  deb^  and  to  give  an  autfiority  to  tlie  officer  in 
whose  custody  the  debcor  is,  to  allow  the  debtor  to  go' 
at  large.  Then  the  other  question  is,  whether  the  re* 
fiisal  to  give  an  authority  to  the  sheriff  to  discharge  die 
prisoner  upon  a  tender  of  the  debt  and  costs,  was  ma-  ' 
licious.  I  think  that  a  party  b  not  to  be  deprived  of 
his  liberty  in  respect  of  any  other  demands  than  those 
in  respect  of  which  he  is  detained  in  the  action.  The 
act  of  tlie  defendnts,  therefore,  in  detaining  the  phdn- 
tiff  in  custody  after  he  had  tendered  the  debt,  was 
wrongful,  and  must  be  presumed  to  have  been  malicious, 
in  die  absence  of  any  circumstance  to  rebut  the  pre^ 
sumptEoa  of  mdioe. 

Hgoubovd  J.  When  I  consider  the  object  and  fbrm'* 
(tf  the  writ  of  ca;  sa.  and  the  nature  of  {he  audiority  of 
thedieriff  as  to  die  debt  and  costs,  I  think  that  there 
camMS  be  any  doubt  that  a  creditor  is  bound  to  accept 
the  money  due  to  him  on  tender  made,  and  to  give  an 
authority  *to  the  sheriff  to  discharge  the  defendant  out 
of  custody.  By  the  writ  the  sheriff  is  commanded  to 
take  the  defendant  and  safely  keep  him,  so  thkt  he  may 
liav^  his  body  in  court  io  sati^  the  jlaint^  the  debt 
and'CO$it.  The  object  of  the  writ  is,  that  the  debtor 
shoidd  tonlimie  in  custody  only  until  the  plaintiff  is 
satisiKlrU  dabc  That  lAjeet  was  answered  as  soon 
aa  dMdibl snd oMi  w^em  tienderedi  end  the  olgact of 


^  viil  btb^  aUtouMd;  (ht  definchnt  ought  ticft  td       IfM^ 
iyUBt-bwcoBtisaiMd  in  eiMilody'  after  lie  was  ready  and' 
TiliiWCi  and  offiHaeil  to  |»y  the^  debt  in  the  mode  re» 
qiiNPed.  by  Ui^     Tbe  partgr  who  caused  him  to  be 
d<^ained  in  custody  after  heluul  so  tmodered  thte  m6aefi 
was.xjtflt^  of  aa  unlawAil  act    Now  the  plaintiff  in  the 
c^psa^wta  the  patty  who  caused  the  defendaDt  to  be 
dgtftipp^  in  coaito^yy  aftsr  he  ought  to  hare  been  set 
at  Jafg^s  for  it  was  decided  in  Taylor  ▼»  Bak^{a\' 
a^  Slgci/hrd  v.  Ausien{b)j  that  payment  of  the  debt 
and,  cpety  to  the  inari|hal  or  the  sheriff  will  not  ope- 
r^  as  a  satis$iction  to  the  plaintiff  of  his  debt*    If 
thg  sbent^  therefore^   without   the  anthoiity  of  the 
pkiniiff  in  the  cause,  had  disdiaiged  th^  defaidttt 
out  of  custody,  he.wolild  not  huve  been  justified, "Ibr 
h^  is   not  to   take   the  word  'of  the  defendant  that 
he  has  satisfied  the   debt,  or  that  he  has  niade  a*- 
tender  of  it  in.  the  mode  required  by  law;    and  if 
trusting  to  his  word,  the  sheriff  had  discbaxged  hipn    • 
out  of  custody,  and  it  afterwards  turned  put  that  the 
toider  bad  iu>t  h^n  duly  made,  he  ifould  baice  bueft 
liable  .to  m  actioii  for.  an  esp^pe^  at^tbe  suit  of  thf 
plaintiS    .Tbe  sheriff,  therefore,  &r  his  own  aecudtyt ; 
before  he  discharges  a  prisoner,  is  entitled  to  know  %H¥li 
the  plaintiff  that  the  debt,  has  bepn  satisfied,  or  iH^  th^ 
defendant  has  done  all  that  the  law  requirc^s  of  him  ffk 
order  to  satisfy  the  debt.    But  the  pldniiff 's  rigbt  to 
keep  the  defendant  in  cpstady  was  at  an  exid  as  soon.  . 
asuie  debt  and  costs  had  been  duly  tendered  to. him*    , 
Tlie  defendant's  detention  in  custody  then  became  un»'  . 
lawful,  and ,  the  sheriff  not  being  bound  to  discharge 


t » * 
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Itii^  th6  defendant  ivithbut  an  authority  from  the  pIriiltifS 
^]|[^  it  follows  that  it  was  die  duty  of  the  iAtter  to  give  fi«ch 
asaM       authority.     I  think,  therefore,  that  this  a^stion  is  Blithe- 

tainaUe,  and  thikt  the  verdict  was  properly  tckivtd  far 

the  plaintiff. 

LilTLBDALE  J.  I  think  that  the  plaintiflf  was  bound 
to  accept  the  debt  and  costs  tendered  in  tad^ctiote  of 
his  debt ;  and  the  refuel  to  sign  the  discharge  mtlst  be 
consider^  to  have  been  maliciously  doiie,  tbete  being 
no  circumstattces  in  the  £ase  to  rebut  the  presumption^ 
of  malice. 

Batlet  J.  I  thought  at  the  time  of  the  triAl,  tbftt. 
A  plaintiff  having  taken  a  defendant  in  Mecntita)  hUd 
BO  right  to  force  him  to  incur  ^xpenee  alid  dielay  ii^ 
order  to  obtain  his  discharge,  after  the  debt  and  oost» 
had  been  tendered^  It  appears  from  Tdylar  V.  Baker^ 
that  the  marshal,  upon*  payment  of  the  d^bt  and  tioata 
to  him,  has  no  authority  to  dischtt*ge  the  prisoner,  and 
in  Stamford  v.  Dames  (a),  it  li^as  hdd»  that  the  payment 
of  the  debt  and  costs  to  the  sheriff  was  not  a  dischal^ 
ad  against  the  plaintiff.  In  NortofCs  <ssse  (&),  it  is  laid 
down  by  the  court,  that  a  defendant  i»  not  b6tind  t& 
pay  money  to  the  sherifl^  but  to  the  party;  And  it  ^^aa 
said  that  it  was  sufficient  if  the  money  was  paid  to  the 
plaintiff's  attorney  upon  the  record,  ft>r  that  would  have 
been  a  payment  to  the  plaintiff  himself. 

Rule  reftised. 

(«]  2  Vrem,  4S9.  {h)  SSAottr.  Iffft. 
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The  Kino  against  AMPfiLir. 

''rntS  was  an  indictment  asainst  the  proprietor  o(  a  T^  dOtntf  ^ 

^^  m  DvWVDVPC*  w 

newspaper  for  a  libel.    At  the  trial  before  Garram  the  officer  tx 
Baron,  at  the  last  assizes  for  the  county  otStqffbrdj  the  act fatfuau 
only  proof  of  publication  was  the  delivery  of  a  copy  tioa  to  nmaia 
of  ^e  newspaper  containing  the  libel  to  the  officer  at  ^  ^  ubd^fiT 
the  stamp  office.     It  was  objected  that  this  was  no  evi-  ^^^  W^* 
dence  of  an  unlawful  publication.    The  learned  Judge 
OTerruled  the  objection,  and  the  defendant  was  found 
guilty;  and  now  Campbell  moved  for  a  new  trial. 

But  the  Court  were  clearly  of  opinion,  that  this  was 
snffident  evidence  of  a  publication  in  order  to  support 
an  indictment,  inasmuch  as  the  officer  of  the  stamp 
oflBoe  would  at  all  events  have  an  opportunity  of  read* 
iiKg  th6  fibd  bimseUI 

Rule  tefiised. 
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Fridatf,  Cooper  against  Walker, 

2,"1°«^"  'J'HIS  was  an  action  brought  on  the  2  &  8  Ed.  6. 
mittioncnwera         under  an   order  of  the  Lord  Chancellor,   by  the 

to  allot  unto  -  %       j* 

the  rector  of      Reverend  William  Cooper^  as  rector  of  the  parish  of 

the  parish  of 

Waddmgham  Waddifighamy  in  the  county  of  Lincoln^  against  Wm. 
such  parcel  of  Walker^  being  an  occupier  of  certain  arable,  meadow,  and 
and  rommon  pasture  lands  situate  within  the  parish  of  Waddingham^ 
SU  toJI^^of  *^^  "°^  setting  out  the  tithe  thereon.  On  the  trial  of 
SIo'If^Si*"^  this  case,  the  following  facts  were  proved  or  admitted, 
titheable  parti    The  plaintiff  now  is,  and  since  the  29  th  of  September 

of  townihip  of  '^ 

jraddmgham  9M  1811,  has  been  rector  of  the  parish  and  parish  church 

■hould  (quan- 
tity, quality,      of  Wdddtngham.     The  defendant,  on  the  29th  of  Sep^ 

and  ^tuation  * .  '  .    •  .  ,  •,  -, 

idered),  be  temoer  1811,  occupied  certain  arable,  meadow,  and  pas- 


coniu 


to  uro-fifteenth  ^^^  lands  in  the  township  of  Waddingham^  and  has  cut, 
dSieabfe^  httei  reaped,  and  carried  away  divers  crops  of  corn,  grain^ 

of  the  last  man- 

tiooed  laoda  and  groundii  in  lieu  of  tithes  belonging  to  the  rector,  and  aHsiaff  within  the 
same  lands  and  grounds ;  and  immediately  after  the  enrollment  of  the  award,  all  tithes 
arising  within  the  lands  or  grounds  directed  to  be  incloied  were  to  be  cztinguiihed.  By 
another  clause,  theire  was  saved  to  all  and  eyery  person,  bodies  politic  and  corporate,  their 
heirs,  successors,  and  administntors  (other  than  and  eioept  the  respeetive  persons  to  whom 
any  allotment  should  be  made,  by  virtue  of  the  act  in  respect  of  the  interest  or  property 
for  which  such  allotment  or  com|ien«ation  should  be  made),  all  such  estate  and  interest  as 
they  had  and  enjoyed  in  respect  of  the  said  fields,  common,  pastures,  and  waste  grounds 
before  the  passing  of  the  act,  but  that  no  other  person  should  have  power  to  disturb  any  of 
the  allotments  to  be  nuide  in  pursuance  of  the  act,  but  should  accept  their  respective  allot- 
ments which  should  be  made  in  lieu  of  the  lands,  tithes,  common  rights,  and  interests 
which  they  would  have  been  entitled  to  in  case  the  act  had  not  passed.  The  commis. 
sioners,  by  their  award  under  the  head  *<  Waddinghnm  allotments,"  allotted  to  the  rector 
land  in  lieu  of  his  glebe  lands  in  IFaddingham;  and  then  under  the  head  *<  SniUerby  allot- 
ments," there  was  nn  allotment  to  the  rector  of  land  in  lieu  of  glebe,  and  they  then  allotted 
to  him  223  acres,  which  they  adjudged  to  be  in  lieu  of  and  as  a  full  compensation  for  the 
tithes  belonging  to  the  rector  within  the  open  fields,  common  pastures,  and  lands  in  the 
townships  of  Smiterby  and  Atterby ;  and  they  further  assigned  to  the  rector  other  lands  in 
lieu  ef  the  tithes  of  the  ancient  inclosed  lands  in  SnUterby, 

The  lands  allotted  to  the  rector  in  lieu  of  tithes  was  more  than  two-fifteenths  of  the  lands 
inclosed  in  SniUerby  and  Alterby,  but  less  than  two-fifteenths  of  the  lands  inclosed  in  Snit^ 
ierby,  jitterby,  and  Waddinghamt  but  there  was  not  any  allotment  expressed  to  be  In  liea 
of  the  tithes  of  fT.  .*  Held,  that  under  this  award,  the  commissioners  had  not  made  any 
allotment  to  the  rector  in  lieu  of  the  tithes  of  W^addiugham,  and  that  being  so,  the  rector's 
right  to  the  tithes  in  kind  was  reserved  to  him  by  the  saving  clause  in  the  act. 

and 
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«nd  hay  grown  on  such  lands,  of  the  value  of  SO/.^  1825. 
without  having  at  any  time  diyided  or  set  forth  for  the 
plaintiff  any  tithes,  and  without  having  at  any  time 
coiDpoanded  or  otherwise  agreed  with  the  plaintiff  for 
or  concerning  any  tithes  in  respect  of  the  said  crops  or 
toy  part  thereof.  The  parish  of  Waddingham  consists 
of  two  townships,  viz.  Waddi$igham  and  Snitterby.  Cer^ 
tain  proceedings  in  Chancery  in  the  year  1700  were 
given  in  evidence,  consisting  of  a  bill,  answer,  and 
decree.  The  bill  set  out  an  agreement  made  between 
the  then  rector  of  Waddingham  and  the  owners  of  cer- 
tain lands  in  the  parish;  that  those  lands  should  be 
inclosed,  and  that  the  rector  should  have  a  certain 
portion  of  the  lands,  and  the  annual  sum  of  94^  in 
lieu  of  tithes;  and  this  agreement  was  confirmed,  and 
ordered  to  be  performed  by  the  decree.  The  lands 
on  whidi  tithes  are  claimed  by  the  plaintiff  in  this 
action  form  no  part  of  the  lands  inclosed  under  the 
above  mentioned  decree,  but  were  part  of  the  lands 
inclosed  under  the  act  of  parliament  in  1769,  after  men- 
tioned. The  above  mentioned  composition  was  proved 
to  have  been  paid  from  time  to  time  by  the  occupiers  of 
land  in  the  township  of  Waddingham^  and  accepted  by 
the  rector  from  that  time  until  the  year  1788,  when  a 
tiew  rector.  Dr.  J.  Barker^  the  immediate  successor  of 
Boberi  Carter  hereinafter  mentioned,  succeeded;  the 
composition  of  94'^.  per  annum  was  then  abandoned^ 
and  a  new  composition  agreed  upon  between  the  said 
occupiers  and  the  then  rector,  at  a  valuation  of  the 
whole  parish ;  and  such  valuation  had  respect  as  well  to 
the  lands  inclosed  under  the  act  of  parliament  herein- 
after mentioned  as  those  inclosed  under  the  decree. 
The  plaintiff  was  presented  to  the  rectory  of  Waddingham  * 

D  8  in 
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IM5.  in  160S»  and  tW  defendant  paid  bU  diaro  of  Ae  wm^ 
position  in  reypeet  of  the  landa  in  qveatioa  to  iha  pltate^ 
tiflTy  predeoes^r,  add  to  t^  ptaintifl^  nntU  A^  y«Mr 
1811.  FkH>ni  Michaelmas  181 1»  to  Mieh4ekam  i^\% 
the  plaintiff  took  tbo  tithes  in  kindt  and  ffom  UichMlnm 
1812  tfaa  dfefimdant  refus^  to  pay  any  compositioPy  or 
set  out  his  tithes  in  respect  of  the  lands  in  question^ 

In  the  year  1 769»'an  act  of  parliament,  entitled  '^  an  ael 
for  dividing  and  fndoising  certain  open  fialds»  landst  a^ 
grounds  in  the  several  townships  of  Aiterbjjfy  SniUartg^^ 
and  Waddingkamf  iii  the  a>imty  of  Lineobh"  was  paa^ 
sed.  That  act  redted  (inter  alia)  that  the  Beverenl 
BiAert  Carter^  ckrk»  was  at  that  time  rector  of  thi 
parish  and  parish  church  of  Waddingham  ctm  SniUertjf^ 
knd  sis  such  was  seised  of  certain  g^ebe  lands  in  the  satd 
open  fields  and  grounds,  and  entitled  to  all  the  tithes 
great  and  small,  ecdesiastieal  dues,  duties,  and  jwymenta 
arising  within  the  titheable  places  of  the  said  parish  T 
and  also  to  the  tithes  arising  upon  eertain  parcels  of 
land  lying  dispersed  in  the  open  fields  of  Merig^  i 
and  then  enacted  that  all  the  said  open  arable  fidd% 
commons,  pastures,  carrs,  and  waste  grounds^  or  other 
open  and  eoibmon  grounds  in  the  said  several  townshipe^ 
be  divided  and  allotted  by  certain  tommissioBars  apr 
poinled  to  carry  the  iact  into  execution,  and  directed 
such  ix)mmissiDners  to  assign  and  allot  tiato  and  fdf'th^ 
said  Bobert  Carter  and  his  successors,  rectoM  of  ih# 
said  parish  of  Waddingham  asm  Snifterbjfalhrom^  sueb 
parcel  or  parcds  of  the  said  ai^aUe  fields,  ocHnmosi 
pastures,  and  carrs  within  ibid  said  township  df  SnUkfhy 
(except  the  common  pasture  called  the  CarrsldeX  ao  4ir 
-  rected  to  be  inclosed  as  aferesaid,  as  A6M  in  the  jo^ 
ment  of  the  commissioiiers,  or  any  two  of  tbtoh  te 

equal 
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fiyud  in  ¥iifaie  lo  ««d  a  foU  aatisTiustioi)  for  the  presaii  US5* 
glebe  laad^'  of  tk^  md  reetor  wiljim  tbe  liust  maatkmed  ^ 
wmi$  apd  gnoviids  aa  l^  be  io^Iosedt  and  tben  to  asrigR  jy»fa<f 
Md  allpt  uofiQ  and  for  Iba  said  £6!&^  Car^  md  bb 
MtfoaMorsi  nsctan  a$  aferasaidt  ttich  parcal  or  parcels  of' 
Iha  rasidNa.  of  tha  sama  arable  fields  aod  ix>iiuiioii  pa»- 
torea  and  earns  in  SmUerby  aforesaid*  aod  ako  of  tbe 
l^fliUa  parte  oS  the  said  toarnsUp  of  Waddingham^  as 
ahaU  (i|uaDttly9  ^fualilyt  and  situatjon  considered)^  ooDtata 
ar  be  equal  io  vahie  to  two  fiill  fifteenth  parts  of  the 
titbasUe  places  of  tbe  last  mentanned  lands  and  grounds, 
in  liau  of  and  as  a  foil  naeompeDca  and  compensation 
lor  all  the  titba%  dnest  dotias»  aod  payments  whatsoever 
baloagii^  to  the  said  xeator,  and  aridng,  renewing^  or 
ba|q)aaing»  or  which  might  arisen  renew,  or  happen 
.within  the  same  lands  and  grounds ;  and  further,  to 
ms^gn  and  attoi  unto  and  for  the  said  Robert  Carter 
and  his  suocesaors  (rectors  as  aforesaid),  such  parcel  or 
^pavcek  of  the  asid  araUa  fiekls  oiSnitterhf  aforesaid  as 
hj  the  said  commissioneiss,  or  any  two  of  them,  should 
4<|liaatiiy,  quality,  and  situation  coosiderod)  be  ad^ 
J«4ged  to  be  equal  in  vahie  to  the  tithes  of  the  ancient 
.eodased  lands  in  Smiteriy  aforesaid.  The  act  further 
directed  alioUnanta  to  be  made  in  tbe  Carrside  pasture, 
jequal  in  value  to  two-fifteenth  parts  of  the  titheable 
{[rounds  (qaaotjty,  quality,  and  situalion  considered),  to 
the  redor  o£  IVadditighfm  cum  Snitieriyj  and  tbe  vicar 
of  47Mip  Horkmj  accordiog  to  their  lespective  shares 
'Md  ittlereats  in  the  tithes  of  the  said  Carrside  pasture. 
,Bf' tbe  act  it  was  focther  enaoted,  that  within  six  calendar 
Idonlhs  next  after  tbe  commissioners,  or  any  two  of 
thei^,  Aould  have  completed  the  division  and  allotments 
ibeiebjf!  directed  to  be  made*  or  as  soon  after  as  con- 
ij,  D  4f  veniently 
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veniently  might  be,  they  should  form  and  draw  up  thdr 
awacd  or  iostrmnent  in  writing,  which  should  express 
distinctly  and  separately  the  quantity  in  statute  measure 
of  the  acres,  roods,  and  perches  contained  in  the  said 
fields  and  grounds  thereby  directed  to  be  so  set  out  and 
assigned,  and  also  the  situation,  abuttals,  and  boundaries 
of  the  several  parcels  and  allotments  respectively  by 
them  set  out  and  assigned;   and  also  the  situation, 
abuttals,  and  boundaries  of  each  and  every  the  respective 
townships  of  AHerby^  Snitterbyj  and  Waddinghami  and 
should  contain  orders  and  directions  as  to  the  repair  of 
the  fences,  ditches,  gaps,  stiles,  and  bridges ;  and  also 
all  such  other  orders,  regulations,  and  determinations  as 
were  in  and  by  the  act  directed  or  authorized  to  be  mad^; 
and  all  such  other  orders,  regulations,  and  determin* 
aftioDs  as  should  be  necessary  or  proper  to  be  inserted 
in  the  said  award  conformable  to  the  tenor  and  purport 
of  the  said  act;  or  for  the  completing  and  maintwning 
the  said  division  and  indosure.    And  that  the  said 
award  should  within  six  calendar  months  after  the  exe» 
Gtttioa  thereof^  be  enrolled  by  the  clerk  of  the  peace 
of  the  division  of  Limey ^  in  the  counly  of  Lincoln*    And 
that  the  several  allotments  and  divisions,  and  all  orders^ 
directions)  regulations,  and  determinations  so  to  be 
made  as  aforesaid^  and  declared  in  and  by  the  said 
award,  should  be  binding  and  conclusive  unto  and  upon 
all  the  parties  interested;  and  that  immediatdy  after 
the  enrdment  of  the  said  award,  all  manner  of  tithes^ 
ecclesiastical  dues,  duties,  and  payments,  of  what  nature 
or  kind  soever,  arising,  renewing,  increasing,  payable, 
or  happening  within  or  out  of.  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  within  the  said 
ancient  inclosed  lands  or  grounds,  or  otherwise  how- 
soever 
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soever  (except  snch  surplice  fees  and  othef  payments  as       1S95* 
are  before  excepted),  and  all  right  of  common^  right  of 
stiay,  and  right  of  average  upon  the  said  lands  and 
grounds  thereby  directed  to  be  inclosed,  and  every  of 
them,  should  cease  and  for  ever  be  extinguished.    By  the 
act,  an  appeal  to  the  quarter  sessions  of  the  peace  was 
giyen  to  any  person  who  might  think  himself  aggrieved 
by  any  thing  done  in  pursuance  of  the  act,  the  appeal 
to  be  within   six  calendar  months  after  the  cause  of 
coniYAaVnt,  other  than  and  except  such  orders  and  deter- 
XD^x^ons  of  the  commissioners  as  in  the  act  were  de- 
clared to  be  final  and  conclusive.     And  the  justices  were 
required  to  hear   and  determine  the  matter  of  such 
appeal,  which  determination  of  the  said  justices  should  be 
final  and  oonclosive  to  all  parties  concerned ;  and  should 
not  be  removed  by  certiorari  or  any  other  process  what- 
soever into  any  of  the  courts  of  Westminster.    The  act 
cxMitained  the  following  saving  clause ;  ^  Saving  always 
to  the  king^s  most  excellent  majesty,  his  heirs  and  suc- 
cessors, and  to  all  and  every  person  and  persons,  bodies 
politic  or  corporate,  his,  her,  or  their  heirs,  successors, 
executors,  and  ^idministrators,  other  than  and  except 
the  respective  persons  to  whom  any  allotment  of  land 
or  compensation  shall   be  made  by  virtue  of  this  act 
in  respect  of  the  interest  or  property  for  which  such 
allotment  or    compensation   shall   be  made,  all  such 
estate  and  interest  as  they,  every,  or  any  of  them  had 
and  enjoyed  of,  in,  to,  or  in  reiq)ect  of  the  said  fields, 
common  pastures,  carrs,  and  waste  grounds,  or  any 
of  them,  before  the  passing  of  this  act,  or  could  or 
mif^t  have  had  or  enjoyed  in  case  the  same  had  not 
been  made;   but  no  such  other  person  or  persons, 
bodies  politic  or  corporate,   his,  her,  or  their  heirs, 

executors. 
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JMU*  $ixtBOtot%m  ttLnititatDitozi*  or  uiQCBtfon  sbaU  harr 
fHMP^r  to  4nkiii:b  wy  of  tbe  aUotmenlg  to  b#  aNi4e  in 
piirsiw9ce  of  tbe  vctf  but  abidl  «ocfp(  Hnmt  lospeoiiiie 
^l^Qj^Hi  «vhjp||.  isfaill  Me  jpade  ia  Uw  of  tbe  Imdft 
owwon  TVJbu^  tttbos^  or  i^tbor  mlercite  wbiob  b^  A99 
Bxik^  WQnid  hvm  hma  wlillod  (0  ia  c$m  libis  act  hud 
not  faiMB  nfftdB**  Tbo  oosuuMlQiifin  aoDOiDtod  b?  ihe 
'actduhr  MroiaAedad  Ia  ibaIio  a  4iii¥iai0A  a^  aUotfliftiit  of 
:tb«  wv^ttt  laoAy  aod  gvouofb  tJboreby  dJDeoted  10  he 
4inM  mui  imdmdi  and  cm  tbo  89tb  of  Naambtr 
.1979^  4uiy  nodo  wd  OTawTrt  tbaur  awaid  in  mritlng 
<?o^nwnlwg  tbe  4Miie,  nfibiob  mM'  nwoid  mu  duly  ehr 
xiPQUfid  poaomUiig  w  tb#  pfovinioiui  of  dio  act.  ]^  diia 
sMKfd.  tbo  rnaMTiiiiiriiifli'i  aadimod  unto  Sclbtrt  Catitt 

Wtd  h?H  Wlf  HHiliWI  filT ♦^  f*fWfg  ^WfiTi  Ffflffflll^f  ffhrfrfftlff- 

jkom  am  SmiMj^  a»  follom;  Tbroa  aaveral  plets  or 
iparaalp  of  |pMiiid»  oontaiiwng  togother  Gfty^me 
«oa  fotfi^  opd  tbktj  perobaa  ataluio  manaufa^  wl 
Agy  dadaiad  to  be  iii  Uaii  of  and  aa  a  ooBODanuidoii  fx 
4dl  tbe  aaid  iZoAryt  Ovn^a  wMat  glaba  bmda  aod 
^jgbto<>f  comhoii  b»  lliaaaid  ^af4i  Cbyr^  SMI  Carrt  and 
>C!ivr  SMi  paiHira^  aod  tbo  aoa  &dd  in  Wmiim^tm 
^Mfareiaid*  Tbeia  aUotnenta  are  fifpirad  bi  tbe  waigio 
\of  tbe  amid*  ondar  die  bead  of  ^  WwfiMngtflai  alhil- 
aaoats,''  ><  Gtebe  dloteeirt."  At  Aa  condittiao  <rf  the 
W^ddmgimm  allalin6iiti»  on  tba  aixteaotfa  sheet  of  tbe 
umaidi  ibaee  ia  a  ma^gioal  note  by  tbe  commiawqiaw, 
q^bit  ^  Hem  end  tbo  Waddwgimn  dlotaoiaDta.''  And 
Miinadiataly  after  ia  tbe  fiiUamng  margnial  note;  wis. 
^  BaiUainf  allottngntB  bepn  bore.''  In  tbe  aisteemh 
idiett  of  Ibo  aoaund  in  the  «BWgin#  under  tbe  bead 
>^  AidMy  aUotnanti^  Attoinant  to  tbe  raafeor  in  iiaa 
^  gleba»^'   tbe  oomaii^ionara   aaaigned  to  tba  toid 

Robert 
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t«K>  a$imnl  pUm  or  pw^b  of  gcamod,  ooolpiaiog  togi^ 
lb(9r  SS  aoi^  S  ffoods>  33  ptrcbfs;  «ip4  wVi^  tifi^ 
jfodmid  lo  bo  ia  lieu  of  ^  glf  b|9  la|K)8y  4iid  ric^  ^ 

iifiiriiaid:;  aad  almoin  liw<>f  m^wcawj^  iii<do#iii«  v  piwi 
#f  j^fbe  land  gyei^  ly  him  in^ycluu^  to  J^  ,Bftvlan^ 

<;iiyf^,  «g  s^vtoF  of  Wiridk^am  cum  Ski^riih  ^ 
several  plots  or  parcels  of  gronndy  oontaiBing  togttibiar 
983  mpt^  1  topd^  $1  pw^bii^  $MfM»  w#s»wpi  aiUch 
888  aeiWy  1  ifoqd^  S|  p^rf^  (qpi|Dtitj^  ^palitTf  ^d 

aicnatjDa 4iansidifr9d)  l^v fwljndg^d >q I» in lifnof  Md 
i$  »  foH  spcpiPp<iio»  aod  wiiu>an»ttiqB  far  idi  (fc»  lilhif j 
does,  duties,  nod  psjfmwts  bfdoqpog  IP  Uui  wd  Xdimt 

Carter^  as  le^tpr  «fiwM(l>dt  wilhiiB  tfia  op^  flplds, 
AsiMBon  tiasttiiBb  and  cam  'in  tbfi  UmaaluDs-  ot'BMit^ 

^^^  ^S'    a%#^^#  ^'^^'^^  w  v^y     ▼V^»»  y  f'^^^^^t'  i^  ^^t*      W^^P^^^^^^^^^^^^^^^^p^v      ^B^^V^ 

assigDcd  unto  the  said  Mfibift  CarUr  und  Ids  #|I9C9PS9«9» 
t«eiof«  of  ^^di«8i^4W  49<si  SmUerifi  Me  pliH  or  pfurod 
of  ground^  cMteMVOg  1 7  aBi9%  8  rwds»  stttvtf  IMWUff 
wUch  (qwuitiiy,  qwUtf,  and  sitiuilioii  coiisidim4)  A»y 
a^iadged  to  h^  ecpttd  in  V9im  to  feb^  litbis  of  tbi»  aackiot 
-iiudosed  lands  i^  Snitkrbyp  At  4k9  and  of  thff  iMW^ 
aBotmfiitu  is  a  iMrgi«al  w^  by  the  conwissioiMm  us 
foUows;  vis.  ^'  Hms  «d  iSU/40^  ^IkCnEMPtf,''  Tbs 
^oanaoissioMrs  thM  sssigncid  mio  ibr  Bm-  /0i0'8^ 
JfHani  and  his  sMCMwofiSy  fer  <bf  time  bwigb  re0lass#f . 
jMedff  afiiimaidt  a  c^^^aift  aQotiMnt  in  liw  ef  gMait 
MTiaHi  «HotmaDt%  asMHUilisg  togntber  ip  lS6MrBi» 
3  iwdsy  26  p«rchM  (rtptnia  JOiassom  v^d^k  {q[iiiintilgr» 
aualitv*  ^imI  AatmiiioB  aoBsidared)  ^<Mi*^iMAil  «#  vMt^ 

equal 
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1825.       equal  in  value  to  two  full  fifteenth  parts  of  the  arable 
""  "  fields,  comtnon  pastures,  and  carrs  in  Atterby  afi)resatd ; 

^tvMif  and  thejr  adjudged  the  same  to  be  in  lieu  of  and  as  a 
compensation  for  all  the  tithes,  daes,  duties,  and  pay- 
ments of  the  said  6.  JoUand  within  the  said  arable  fields, 
common  pastures,  and  carr  grounds  in  the  said  several 
townships  of  Atterby  and  Snitterby^  except  as  in  the 
said  act  is  excepted ;  and  also  certain  allotments  in  lieu 
of  tithe  of  old  inclosure  in  Atterby  and  Snitterby  afore- 
said. 

The  lands  allotted  in  Snitterby  under  this  act  amount 
to  15SS  acres,  17  perches;  and,  deducting  the  allot- 
ment for  the  glebe,  33  acres,  3  roods,  32  perches,  there 
remain  1499  acres,  25  perches,  two-fifteenths  of  which 
would  be  199  acres,  3  roods,  32  perches. 

The  lands  allotted  as  aforesaid  to  the  rector  in 
Snitterby  amount  to  223  acres,  1  rood,  31  perches, 
leaving  an  excess  of  23  acres,  2  roods,  9  perches,  above 
the  199  acres,  3  roods,  32  perches. 

The  lands  allotted  in  the  township  of  Waddingham 
under  the  act  amount  to  1281  acres,  1  rood,  36  perches; 
ahd,  deducting  the  allotment  for  glebe  and  rector's  right 
of  common,  51  acres,  1  rood,  30  perches,  and  for  a 
gravel-pit,  1  acre,  2  roods,  there  remains  of  lands  in  that 
township,  1228  acres,  2  roods,  6  perches,  two-fifteenths 
of  which  would  be  163  acres,  3  roods,  8  perches. 
'  The  lands  allotted  in  the  township  of  Atterby  under 
the  act  amount  to  846  acres,  3  roods,  28  perches,  and 
deducting  the  allotment  for  glebe,  13  acres,  there  remmns 
of  lands  in  that  township  833  acres,  3  roods,  28  perches, 
two-fifteenths  of  which  would  be  1 1 1  acres,  29  perches. 
The  lands  allotted  to  the  rector  amount  to  125  acres, 

3  roods. 
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3  iood%  26  perches.^  leaving  an  excess  of  14  acre%        1895^ 
2  roods,  57  perches  beyond  the  II 1  acres,  29  perches. 

There  are  888  acres,  16  perches  allotted  to  proprie* 
tors  of  land  in  Waddingham  having  no  allotments  made 
to  them  in  Snitierbi/. 

There  is  not  in  the  award  any  order,  direction,  rq;a- 
lation,  or  determination  of  the  commissioners  as  to  the 
tithes  of  the  lands  in  the  township  of  JVaddinghanh  in- 
closed by  virtue  of  the  act,  or  any  part  thereof,  unless 
any  thing  above  stated  amounts  thereto. 

One  of  the  plaintiff's  witnesses  in  bis  cross-examin- 
ation, stated  that  the  land  which  the  rector  of  Wadding* 
ham  cum  &utterbif  had  was  of  good  &ir  quality,  and  lay 
together  convenient.  He  got  40  acres  of  can  land  much 
better  than  the  uninclosed  land  which  had  not  been 
mowed  for  seven  years.  The  defendant  did  not  enter 
into  any  evidence  at  the  trial,  and  the  jury  found  a  ver^ 
diet  for  the  defendant.  If  the  Court  should  be  of  opinion 
that  the  verdict  was  wrong,  then  a  new  t^ial  is  to  b^ 
awarded,  otherwise  the  verdict  is  to  stancj,  , 

This  case  was  argued  by  Adams  Serjt  for  the  plainti£^. 
and  S.  M.  PhUlipps  for  the  defendant.   For  the  former  it . 
was  contended,  that  the  commissioners  were  bound  by 
die  local  act  to  allot  to  the  rector  of  Waddingham  lands 
in  fFaddingham,  in  lieu  of  his  tithes  in  Waddingham^  for 
the  act  directed  them  to  allot  to  the  rector  such  parcel 
or  parcels  of  the  arable  fields,  common  pastures,  and 
cans  within  the  township  of  Snitterbyj  and  also  of  the  ^ 
titheable  parts  of  the  township  of  Wadding/iamso  directed , 
to  be  inclosed,  as  should  (quantity,  quality,  and  situation 
considered)  be  equal  in  value  to  two  full  fifteenth  parts 

of 
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iMs}     of  the  tft&eiible  piMtact  Ibe  bst^Mfiiitimed  Um6§  atd  ^ 
T^>     grotnid^  in  Ikii of  idlct A^  il Ml  MttpefiMtidfi  ibrull  (he ' 
^fidfof^    tithed  bdottgtl^  to  the  M?tof  »  add  «^ifthig  ^^rithhi  ike 
smt  Iftttf 9  itttd  gromd^.    The  immmhrioiMti  iv^re,' 
therefore^  to  make  to  the  rector  saoh  an  idlotment  ef  th^' 
lands  in  SntUeftgj  and  of  the  ttfbeable  (unts  In  the 
township  of  WaMinghaimj  as  shonld  be  equal  to  two-* 
fifteenfth  partd  of  the  titfaeable  parts  In  Snttieffyt  and  to 
two-fifteenth  parts  of  the  titheable  ptlrts  in  the  township 
ci  Waddingkam.  Now  the  commissioners,  hf  the  awards  > 
have  hot  made  any  allotment  to  ifie  rector  in  lieu  of  his 
tithes  in  the  township  of  Waddlfi^fn.    The  allotment  of- 
land,  diere  in  lieu  of  tithes  in  SnMeriy  And  Jkierfy,  can^' 
not  be  intended  to  Include  a  compensation  fer  &e  tithes^ 
in  Wddiinghnmj  for  the  commissionets  had  no  powef 
under  the  act  of  parliament  to  allot  land  in  SfHUerhf  or*' 
Aikfiy^  as  a  eompensation  for  the  thhes  In  WddHiig" ' 
ham.    There  are  80Q  acres  allotted  to  persons  in  Wad-  * 
tUf^hanty  who  have  no  allotments  in  SniHerhjf^  and  it  \&' 
to  be  contended  that  they  are  to  pay  no  tldms  to  Ae' 
rector,  ahhougfa  he  has  reoeiyed  no  allotment  in  respect^ 
of  fteif  )and&.    If  the  unotment  in  SttHtethy  yfftki  to  be'' 
atx)fflpehtation'ibr  all  the  tithes,  it  should  have  consisted^ 
of  964  actei^  whereas  It  consists  only  of  228  acre^$  and^ 
it  im  p^QfVed  at  the  trial  that  the  quality  was  not  sn»* 
periof.    Hilrdly,  aborning  that  the  rector  has  no  allot^^ 
jtkeni  In  Hen  of  his  tithes  In  Waddinghamy  his  right  i^' 
not  bafred  by  the  act  of  parliament    It  is  true,  thai  ih! 
Oacfper^.  Tkarpe{a)  die  Mastei"  of  the  Rdlls  was  of 
o^on  timtthe  tector  wad  barred ;  but  it  appears,  Aotti' 

(a)  ISmukta.  i 

the 
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A«  Mpott  of  diat  GMa^  tbst  ibe  m^iagAumm  the  sot  Ittt^ 
of  jMviHBDebt  was  not  advtiMi  to.  By  that  duiae  ibe^ 
liabts  <tf  flU  DdncBs  aiB- saved*  '^  dhea  dun  and  flKCtsIt 
tbe  raq^ectm  persons  to  whom  any  aUoUentof  landor 
eofopensation  shall  be  made^  byvittiieof  thata6l,iai«» 
qiect  of  the  interest  or  property  for  which  such  allotments 
cr  compedsotioos  shoold  be  made."    Ko Wy  by  die  award 

m 

the  lector  baa  not  had  any  aUcaoMnt  or  eosspensation  in 
i^qieet  of  his  estate  and  interest  in  the  tithes  of  Wad*' 
dimgkam^  His  ri^bt,  thetefcre^  is  saired«  and  coos» 
qnetidy  die  act  of  parliament  is  no  bar  to  this  action* 

For  the  defaodant  it  waa  admitted  that  die  legishtturs 
intended  that  the  rector  should  have  an  allotatentki  lienof - 
his  tithes  in  fFMUifigkamg  bot  it  was  eantendedy  thatt 
it  mmt  be  taken  npon  the  award  that  the  rector  had, 
leoetred  sndb  an  allotment^  akbough  the  commissioners . 
had  not  in  express  terms  allotted  lands  in  Waddiiigm 
hm  in  Ken  of  the  tithes  thevsb  By  the  ai^t  th^r  wfre 
empbwegpd  to  allot  soeh  parcels  of  the aifibfai  fislds  and. 
rommon  pastures  of  die  tOwnsh^  of  SfMirlsff  ^^  ^i 
the  townsh^  of  Jfkddit^Aanip  as  sboidd  (quantity i  qua^  ^ 
Ikjr*  and  sitnadon  considered)  be  cquaL  to  tw«Kfifteeotli , 
psrts  of  the  titfaeaUe  parts  of  tfadse  lands.  Now  tbere.^ 
may  hate  been  an  agi-eement  between  die  land  owners.^ 
Mid  oocopien  oiSmHerfy  and  die  land  owners  and  oc->; 
cupiers. of  Waddii^hamf  that  the  rector  of  JVmUingiMm. 
should  reoetvci  in  lieu  of  his  tithes  in  Wnddm^^uOf  a^ 
larger  proportion  of  laEuds  in  SknUerlfff  ibau'  he  oll^ei^  ^ 
ifise  would  have  been  entided  to;  and  if  dniPnU^  bO) 
Itgdly  done  it  may  be  fiurly  presumed  dnit  it  imidnaa^ 
finr  odicrwise  it  is  difficult  to  aoeount  for  the  qmtmftf  of 
land  aHotted  to  die  leotor  in  SnUU^  and  the  rector 

having 
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IMS*^      having  acquiesced  in  the  award  for  such  a  length  of 
time,  every  intendment  ought  to  be  made  in  &vor  of  it. 
And  if  he  has  had  any  allotment  in  lieu  of  the  tithes  ia^ 
Waddingbamf  he  comes  witliin  the  exception   in  the 
saving  clause,  and  is  barred. 

Abbott  C.  J»  I  am  of  opinion,  that  in  this  case 
there  ought  to  be  a  new  trial.  The  case  may  be  con- 
sidered as  comprehending  three  points.    .First,  wbethgr 

• 

the  commissioners  were  required  by  the  act  of  parlja*»» 
ment  to  make  an  allotment  to  the  rector  in  resp^ect  of 
tithes  in  JVaddingfiam.     That  is   a  question  of  law. . 
Secondly,  whetlier  they  have  done  so,  that  is  a  question « 
of  fact:  and,  thirdly,  supposing  the  commissioners  have. 

»       *         • 

not  made  an   allotment  in  lieu  of  tithes,  whether  the 
rector  is  barred  from  now  claiming  the  tithes  in  kind. 

As  to  the  first  point  it  is  clear,  and  indeed  it  is  not 
disputed,  that  the  commissioners  were  required  to  make 
an  allotment  to  the  rector  for  his  tithes  in  fVaddingham.  > 
Then  have  they  done  so  ?     By  the  award  they  allot  to  • 
the  rector  51  acres,  1  rood,  SO  perches,  as  a  compens-. 
ation  for  his  ancient  glebe  lands  and  rights  of  common 
in  what  is  called  catr  land  in  fVaddingham ;  then  under 
the  head  ^  Snitterby  allotments,"  they  give  33  acres, 
3  roods,  32  perches,  which  they  declare  to  be  in  lieu  , 
of  the  glebe  lands  and  right  of  common  belonging  to  the 
rector,  and  also  in  lieu  of  an  ancient  inclosure  and  piece 
of  glebe  land  given  by  him  in  exchange.     They  then 
allot  to  him  five  several  parcels  of  ground,  containing 
223  acres,  I  rood,  31  perches,  in  lieu  of  and  as  a  full 
recompence  and  compensation  for  all  tithes  belonging  to 
him  in  the  townships  of  5niV^^^  and  Atterby;  and  they' 

then 
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ihen  allot  17  acres,  2  roods,  which  they  adjadge  to  be  16fi5* 
equal  in  Taloe  to  the  tithes  of  the  ancient  inclosed  lands 
in  Snitterby  g  they  then  further  allot  to  the  rector  of 
AUetiy  125  acres,  3  roods,  26  perches,  in  compensation 
for  the  tithes  of  the  arable  fields,  common  pastures. 
Mid  can  grounds  in  the  several  parishes  of  Atterly 
and  SniUeHy.  There  is  nothing,  therefore,  in  the  award 
to  shew  that  the  commissioners  allotted  any  thing  to 
the  rector  of  Waddingham  cum  Snitterby^  in  lieu  of  his 
tttfaes  in  Waddingham.  Then,  according  to  the  rule  of 
eonstmcdon,  expressio  unius  est  exclusio  alterius,  we 
nmst  say,  that  upon  this  award  they  have  not  done  so. 
I  do  not  enter  into  the  question  of  numerical  calculation, 
because  we  cannot  thence  draw  any  conclusion  that  the 
commissioners  intended  to  include  in  their  award  a 
compentotion  for  the  tithes  in  Waddingham.  It  may, 
perhaps,  be  asked,  how  could  the  commissioners  omit 
lo  award  to  the  rector  a  compensation  in  lieu  of  his 
tithes  in  Waddingham  F  In  reading  the  case,  it  is  per- 
Cectly  clear  how  that  happened.  It  appears  that,  before 
the  passing  of  the  act  of  parliament,  the  rector  had 
agreed  to  accept  in  lieu  of  tithes  a  composition  of  94/. 
per  annum  from  the  occupiers  of  other  land  in  the 
township  of  Waddingham,  Now,  the  commissioners  pro- 
bably  thought  that  was  an  agreement  binding  the  rector 
to  accept  from  the  parishioners  that  sum  in  lieu  of  all 
his  tithes  in  Waddingham,  and  that  they  should,  by  allot- 
ting land  to  him  in  lieu  of  tithes,  pay  him  twice  over. 
The  old  composition  was  paid  during  the  time  of  the 
first  rector.  Upon  his  death,  in  1788,  there  was  a  dif- 
ferent composition  paid  to  his  successor,  in  respect 
both  of  the  lands  inclosed  under  the  decree,  and  of  the 
lands  inclosed  under  the  act  of  parliament  It  appears. 
Vol.  IV.  E  therefore. 


Jr.,  '      ,  • 
i  >   • 


18^5.       therefore,  that  the  parishioners  then  thought  that  the  tithes 

•       -         of  Waddingham  were  not  included  in  the  award.     Some 

Hfti^       of  them  went  on  for  a  few  years  and  paid  tliat  compo- 

Walese*  ^ 

sition  to  the  present  Tector.  Now^  ^l]|i^  explanation 
fortifies  the  conclusion,  that  it  was  not  intended  to  in* 
elude  in  the  award  any  cooppensation  .f^jr  ;t^  |^h|»^in 
Waddingham,  Then  the  third  questioi|  is,  whef%r  ine 
rector  is  barred.  I  should  be  sorry  to  find  tl^at  he  w^ 
for  in  that  case  the  act  of  parliament.  woul4,  wprkjp^eat 
injustice,  for  the  rector  would  be  dep^ved  of ^  his  righ^ 
without  receiving  any  compensation.  By  th^^  ^^.W 
clause,  which  was  not  adverted  to  when  the  case,  was 
before  the  Master  of- the  Rolls,  th^re  is Js^yed  tpaU 
persons,  bodies  politic  or  corporate,  their  heirs,  and 
successprs  (other  than  except  the  persqn&.toiybomanj 
compensation  shall  be  made  by  virtue  of; ^th^^  act  in 
respect  of  the  interest  or  propertjy  for  wbick  such  allcJ;- 

*'  1  .'  .  \^t       til  ti'^     UWj 

m^nts  or  compensations  should  b^  m^ide),  ^  such  estate 
and  interest  as  they,  or  any  of  ihem  had  and  en-» 
Joyed,  of,  into,  or  in  respect  of  the  said  fields.  |Comjnon 
pastures,  carrs,  and  waste  grqundsi  or  ^y  y?  them 
before  the  passing  of  the  act.  The  rector^^  therefor^ 
not  being  a  person  to  whom  any  allotment  was  ,^naderin 
respect  of  the  interest  or  property  in  the  tithes  otifVad* 
dingham,  is  not  barred  by  the  statute.  That  bemg^Bc^ 
I  am  of  opinion  that  there  ought  to  be  a  new  trial.  ,  \. 


y '  •■  >     '  >  •  , 
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Bayley  and  Holroyd  Js.  concurred.      '      '  '/'''^''^' 

Bule  absolute  for  a  new  tn^f. 
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NuTTALL  against  Staunton.  Friday, 

-in  ^/irtll9tli. 

'J^EfLEVIN  for  goods  taken  in  certain  premises  at  Whwei 

^"     SiiuaUbn  Grange^  December  30th,  1823.     Avowry,  ^^Tk^dM. 

that  iine  Jl  &,  for  one  year  and  a  half  next  before  and  poMMion  of 

en(Sbg  on  the  29th  ot  September  1823,  held  and  enjoyed  SJ^^^e^. 

a  (5^'^iTi  firm,  of  which  the  premises  mentioned  in  the  "twaof  ih«  to- 
•  r      ■  nMcyt  Held, 

^eciaralSdn  were  part  and  parcel,  as  tenant  to  defendant,  *»*  *•  >*nd- 

at  tRe  yeany  rent  of  500/.,  payable  on  the  29th  otSep"  tnio  oa  that 

teMh'^ii^  21^  oT March^  by  equal  portions ;  and  J.S.  montbttftcr 

cotntmued  and  was  m  possession  of  the  said  premises  m  ofUMtonaBcj, 

wmdS^  «c.'i*from  th^  said  29th  o( September  1823,  until  c.%.  ,^647. 

andfiut^e  time  when,  &c.;  and  because  150/.,  parcel  of  SJI^toJ^JJj. 

life  som'^of  256/.  of  the  rent  aforesaid,  for  half  a  year,  «M»><J*ng 

.  I      ^  OTcr  Of  to  too 

enSJi^cm  ihe'29th  of  September  1823,  was  due  and  in  holdlogoftbo 

•03    b'li    tJi'u    •»»**♦•  wholo flurm. 

arrear  from   X  S.  to  defendant,  (the  residue  thereof 


navi^^  'been  paid,)  and  continued  unpaid  at  the  said 
nme  wtien,  '&&,  defendant  avowed  taking  the  said  goods 
mtlie  said  premises,  in  which,  &C.,  at  the  said  time 
w^eD,^'itc.^*that  being  within  the  space  of  six  calendar 
inonVhs  tiezt  after  the  29th  o(  September  1823,  and  dur- 


le  continuance  of  the  title  and  interest  of  de- 
fendant in  the  said  premises  in  which,  &c*  Second 
aTowry,  that  c7. 5.,  for  one  year  and  a  half  next  before 
and  ending  on  the  said  29th  of  September^  and  thence  uttil 
and  at  the  said  time  when,  8cc.,  held  the  said  premises 
in  which,  &c,  as  tenant  to  defendant,  by  virtue  of  a  cer- 
tain demise  to  him  J.  S.,  theretofore  made,  at  the  yeArly 
rait  of  500/.,  and  because  150/.,  parcel  of  250/.  of  the 
zent  aforesaid,  for  half  a  year,  ending  as  aforesaid,  on 

E  2  the 
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!S3&       the  29th  of  September^  and  thence  until  and  at  th«  ^iM 
^  time  when,  &c.,  was  due  and  in  arrear  from  J.S^tt^  <te*- 

agnifiMt        fendant,  the  residue  havtnir  been  paid,  defendant  avoNved 
taking  the  goods  iri  the  said  premises  in  wlH<$h9  &c.,  ci& 
a  distress.     Plaintiff  pleaded   several  pleas  in  bar :  oil 
the  first  three,  issues  were  taken.     The  feuffth,  which 
was  to  the  first  avowry,  alleged,  that  after  the  99th  43f 
September  1823,  and  before  the  said  time  when,  &c^  to 
wit,  on,  &c.,  at,  &c.,  defendant,  with  the  leave  and  IL- 
eence  of  «7.  S.^  entered  into  and  upon  the  said  fiirm.  i& 
the  first  avowry  mentioned,  in  and  upon  ite  pttesesMcin 
of  J.  S.i  and  retook  possession  thereof;  and  the  said 
X  S.i  from  the  possession  thereof,  put  oOt  0nd  ntnoved, 
and  kept  him  so  amoved  from  thence^  unl»l  and  after  the 
said  time  when,  &c.,  except  as  to  cetlaiti  parts^'to^tvil^ 
the  premises  in  which,  &c.,  which  defdndmnl  offered 
and  permitted  J,  S.  to  occupy  for  a  certain  ttaie:ntit 
elapsed  at  the  said  time  when,  &c.;  wiihoiM  lliis,'  dbai 
J.  S.  continued  and  was  in  possesion  of  thewbo^eoT 
the  said  farm,  in  manner  and  form  as  defendant  bath.  Ja 
his  said  first  avowry  alleged.    Fifth  plea  -in  bwr^  that 
aft«r  the  29th  of  September  1823,  and  whilst  J.  S^  was  iA 
possession  of  the  said  farm,  &c.,  aad  before  the  aaid 
time  when,  &c.,  to  wit,  on,  &c.,  at^  &c.,  by  a  memorad- 
dum  in  writing,  made  between  defendant  and  J*  Sj,*  and 
signed  by  them  respectively,  it  was  agreed  that  J.  & 
should,  from  that  day,  give  possession  of  the  Grange 
farm  to  defendant,  he  (defendant)  allowing  him  the  uae 
of  the  orchard ,  Litffe  BedlandSf  and  homooclosea,  till  the 
25th  day  of  March  then  next,  for  bis  own  cows  or  sheep  ; 
that  the  said  J.  S.  should  have  the  use  of  the  house 
and  stable  for  his  horses,  till  the  said  25tb  day  of  March j 
if  convenient  to  him  to  do  so ;  that  the  said  J.  S.  should 
pfow  for  defendant  such  lands  as  he  might  direct,  pay- 
ing 
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itig  him  «ftec  the  rate  of  12^.  6d.  per  acre  for  such       188A. 
ptpvkig';*  that  defendant  should  send  such  other  teams      ^^      ' 
a^he  iQight  require  to  plow,  and  get  seed  wheat  into       o^onu^ 
the.  grDQndyaod  that  he  should  have  the  use  of  two 
jrooBis  for  a  .labourer^  to  superintend  and  work  on  the 
Smth  with  permiasion  to  enter  with  servants  and  work- 
neo^  ID  repair  ami  work  on  the  said  &rm;  that  defend- 
ant^ .in  Qonsidecatton  of  the. above,  would  forego  the 
dteit  Lai^rdxijf  rent^  and  all  dilapidations  on  the  build- 
JHgSi '  and  <tbe.. land  «Bd  the  fences,  as  they  then  were, 
^Wendaai  agreeing  to  pay  all  taxes  and  levies  charged 
or  .4a  be  idKirged  on  the  Grange  fiirm,  firom  that  day  to 
Ae  &5tb.d<^  ^ March  then  next ;  that  J.  S.  should  de- 
pbatfefi60(»»  being  his  half  year's  rent,  ^ae  Michaelmas  then 
last,,  or  aecttfe  it  to  be  paid  by  instalments,  when  called 
upon  by  defimdaat;  that  defendant  should  have  the  use 
sf'theiOtraw  that  had  grown  on.  the  said  farm  in  th^ 
laiNi  Saatvneiry  to  eat,  with  his  or  other  cattle,  J.  S.  hav« 
inj^ipdesiiaiton.  to  turn  cows  into  the  straw*yard,  free  of 
flbyt  >eilp0iioek>    li  was  also  further  agreed,  that  defend-^ 
anil  shmllditeoelve  the  Michaelmas  rent  then  due,  in  the 
fiillAwiilg  *  proportions :   viz.  SOU  November  5,  1828,— 
mkNaombep  20,   182S,~50;.  December  25^   1823,-* 
IQOL  March  20, 1S24 ;  — and  plainufF  saith,  that,  in  pur* 
taance  dC  the  i^reement,  J.  S.  afterwards,  and  long  be- 
ibxte  die  said  time  wh^,  &&,  to  wit^  on  Slst  October 
IMS^  Bt,>&c^  did  give  possession  of  the  said  farm,  being 
tfaeiarm  so  alleged  in  the  first  avowry  to  have  been  held 
air  aftreaaid,  and  defendant  had  and  continued  to  have 
posMission  thereof  thenceforth,  until  and  after  the  said 
tame^wfata,  &c^.8ave  and  except,  that  during  that  time 
the  aaid  J»  &,  under  and  by  virtue  of  the  said  agree^ 
ment,  had   the   use  of  the  said  orchard,  Scc.^  for  hb 
vi«i        li  E  S  own 


MviTAUf* 
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I89a»  Qwa  cow.aod  sK^eep^  md  the mte  of  tbe  said  liduae.itadi 
stable  for  bis  hocses ;  and  this  pUinUff  is  foady  to  y^ifyi^ 
&o.  General  demurrer  to  fourth  plea  in  bar,  jSiHt  joinder*} 
{leplication  to  the  fifth  plea  in  bar»  after  prpteabne 
tjbat  J.  &  did  not  deposit  SoO/.  fi>r  tbehalf  jear'e  Jre^ 
due  Bt  Michaelmas  then  last,  averred  ihat;J.&iiMi.nM 
pay  defendant  50/.,  parcel  of  the  said  rfiiut,  on  thffi  W^ 
q[ December  182S,  pursuant  to  the  saldagreemenl^  hM 
the  same  continued  in  arrear  and  uiq»aidfiiMitiL«pd^ill 
the  same  time  when,  &c.- Demurrer,  asaigBiig&ipciiiM 
that  the  defendant  hath,  by  his  replication,  ottonq^t^  M 
put  in  issae  an  immaterial  fiict,  viz*  whether^  «/#<  Acidid 
pay  to  defendant  the  :sum  of  50^,  parcel'.tof  .the.  Mbi 
rent,  on  the  25th  of  December  1829,  wheu  aock  pflQrmMli 
on  that  iby  in  particular,  was  not  nor  ie  tmaterfalis 
and  abo^  that  the  payment  of  the  said  sum  of  M^  <«ik^ 
not  nor  is  a  condition  precedent*    Joinder  in  fifemunDori 

•  Erdcine^  in  support  of  the  demui^rer  to  'tbe:  ftkli'th 
plea  in  bar,  and  the  replication  to  the  fifth  plea«'  <  The 
question  in  tlib  case  turns  on  the  first  avowiy.  •  Be&fle 
the  passing  of  the  8  Ann.  c.  14»,  a  landlord  t<|«ild  Vil&t 
distrain  for  rent  after  the  expiration  of  the  tesant^, 'db- 
though  the  tenant  held  over,  and  it  made  oodtftreutB 
whether  the  holding  over  was  by  permission  oc-l^ 
wrong.  By  that  statute,  s*  6.,  it  was  enacted,  ^^.thatit 
should  be  lawful  for  any  person  or  pe^ssons  havbg  aa^ 
rent  in  arrear,  or  due  upon  any  lease  for  life  or  Uves^  or 
for  years  or  at  will,  ended  or  determined,  todisicain  for 
such  arrears  after  the  determination  of  the  said  respectilve 
leases,  in  the  same  manner  as  they  might  have  done  if 
such  lease  or  leases  had  not  been  ended  or  determined/' 
The  seventh  section  provides,  '^  that  such  distress  be 

made 
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oCUKKki^'ittid  difiiig  tbe'tOHliiniaaw  of  Ui«  Und^ 
kmlfs'titb^OTiiittBiiesty'Qiid  during:  tbtr  potsMiion  o^  ih^ 
iWiiBt^frofn  whinak  dM  sneAH  be^^nbe  dne/^  The  tiane 
]^«MIiig»  'i$  byitbttt  Mbctment  girm  to  fli^  kndldxd^ 
#&«Mr  4li^tttiikii'  holds  Ofor  bj  wrong  or  by  permisb 
libU,  t$A  doeil  it  make  tiny  diftreDoe  if  a  new  tenancy 
hd  iMBirereeted  between  them ;  it  merely  reqoirea  diat 
Ac(^<)pbbatti€faii>^'  the'  tenant  should  condnue.  This 
atoanryf^iiikiBreaBe  is  in  ihe  general  farm  given  by  thg 
il  i624&*e;i9t^imid'O0iitaiBS  all  the  averments  necessary 
ibUnii]^  tfaeiiosse  within  the  8  Ann.  c.  14^  ▼ie.  the  po»i 
iessioBfior<^d]le  >tcaant)  and  that  the  distriass  was  tegdi 
Hiebincm:  aMmdiS'  after  the  determination  of  die  tenalvrf | 
abfcJasing*  the*  continuance  of  the  landlonPs  IndsresQ 
Stmi^dlv.  Sinclair.  («)  The  fomrth  plea  in  bar  is  ftad^ 
beQans8^ll  fnniihes  no  answer  to  die  avowry ;  for  it  kA^ 
mits  that  the  tenant  remained  in  possession  by  permission 
dfidJk  liAdlotd."  [BiyiUtf  J*  It  may  be  made  a  question 
wOedier  ^^B'Asm.  c.  14«  applies^  unless  the  tenant  tt* 
mfaal  in-^fieaseasien  of 'the  whole  farm.}  In  BeaxianT* 
|glriiKgy(i^die>  tenant  was  in  possession  of  a  part  onl}^ 

-^bdeydmney^aS'tbe  tenimcy  continned,  the  Coiut  held, 

* 

ilfatftb^lanflbfd  might  distrain  without  the  dd  of  tiMs 
|4Btaae.''iti%  dierefore,  imnniterial  to  diis  case,  whether 
la  rjiew  tedanoy •  was  created  or  not;  and  the  fifth  plea  is 
p»  aaawisif  W  the  avowry ;  Ibr  after  settfaig  out  at  lengdi 
'ih^agJtyenwttt  <aJtered  itrtOs  it  omi&  to  state  that  the 
la^wiiiiijpaidf'or  >sads&otion'made  for  it,  aoootding  to 
ftifi  agmhiffitifj '  Nnghttm  ▼.  Warren  (e\  Hudd  ^.  Bo- 

**  Lof Wi*j?*W- W.  '     '  W  Wf^i'S.         (4?)  a*.*A3ff. 


.  I  CA1SE8  tv  EASTBR  T£RM*.    :. 

» 

JijttN^      Stnon.  (if)    It.  is,  therefore^  unotoeBsary  tO'CoiUidfr  ibm 


C%i%»  cptttiL  The  oaUire  of  die  posaOMm  by.J.& 
efi  ifae  time  of  Ihe  distress  appears  froqi  ik^0gcfeitimi 
aet  out  in  the  fifth  plea  ia  bar.^  It  waa  Iberebf.  «tipa« 
lated  that  the  tenant  ahonld  give  up  possesaion  of  lib^ 
ffpttUf  which  expreasion  denotes  the  wbok  maUer  that,  tie 
bdd  as  tenant.  The  subsequent  eccupatioa  by  hm  waa 
jDereljr  of  a  particular  part,  mi  for  a  Ivnited  ptirpo^i^ 
and  not  as  tenant.  The  stat»  8  Anm.  c*  I4»  doea  not 
apply  to  such  a  holding,  and  at  all  events  ought  iipl. . til 
be  so  construed  as  to  affect  any  but  the  imoaeiliate  teniin(» 
Ex  parte  Bennett,  {b)  Now  the  present  pUdntiff  is  a 
stranger  to  the  tenancy,  and  also  to  the  agreement.  And 
this  furnishes  an  objection  to  the  replication  to  the  fifth 
plea  in  bar ;  it  alleges,  that  the  instalment  due  at  Christ^ 
mas  18(29  was  not  paid,  but  does  not  allage  Aad  itwiia 
not  deposited  or  secured  occordhig  to  tfae^agrtement. 
That  fiu:t  was  in  the  knowledge  of  the  defendant^  but 
9-  not  of  the  plaintiff.    The  former,  thetefore,  abould*haf4 

shewn  it  in  pleading. 


J 


y 

(I 

1 

K 

V. 


\    » 


•  AiBBOTT  C«  J»  The  fourth  plea  in  bar'  raises  isq^ 
questions  upon  the  construction  of  the  stat.  8  Ann.  c.  14i 
ar*  6«aad  7.  First,  whether  the  holding  over  by  the 
tenant  muat  be  tortious ;  and,  secondly,  wheUier  it  moA 
he  of  the  whole  farm.  I  find  nothing  in  the  statnteic*- 
jBelf  emfining  its  operation  to  cases  of  a  tortious  hpldii^ 
over,  or  to  a  holding  of  ^e  wl^ole;  and  as  it  ^appears,  t9 
have  been  made  for  the  benefit  of  landlords,  we  mUst  not 

narrow 
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mihmt  <lm  ootnCraetkni^  there  being  no  plain  words       t§iA 

making  that  necessary.     Tlie  first  avowry  brii^.tbe 

landiord*s  right  within  the  statute,  and  the  fourth  plea 

idmktt  that  the  tenaiht  remained  in  possession  of  a  part 

of  tlw  prtuuses ;  it  thecefisre  furnishes  no  answer.    The 

fifth  plea  is  bad  for  the  sune  reason ;  for  althoogh  it 

twte  dut  the  i^pneement  and  avers  a  perfonnanoef  by  giv« 

log  up  pofisessioiiy  yet  it  admits  that  the  tenant  con* 

limed  in  possession  of  part  of  the  premises,  and  does  not 

dbny  that  the  part  of  which  possession  was  so  retained, 

iim  tte  place  in  which  the  distress  was  made.    The  de* 

<ind«it  i%  thersfepe,  entitled  to  judgment  on  both  the 

ftttffth  and  Mtt  pleas  in  bar. 

c  Judgment  for  the  defendant 


!m 


King  against  The  Company  of  Proprietors  satufda^, 
of  the  Tbent  and  Mersby  Navigation.       .  ^^  '^' 


t» 


n^HE  company  were  a^iKssed  to  the  relief  of  the  poor  Hiepropriecora 
of  the  parish  of  Caldon^  in  the  county  otSU^gS^df  in  stone  qoaniM ' 
the  sum  of  100^  as  occupiers  of  certain  lime-stone  tSMtoaomti' 
quarries  in  that  parish.    On  q>peal,  the  sessions  con-  ^^^^^^^ 
finned  the  rate^  subject  to  the  opinion  of  this  court  on  ^e^^^ 
the  following  case :  By  articles  of  agreement  made  the  <»>*^  comiMn j 
loth  of  Jpril  1776,  between  the  Trent  and  Jkbrsgf  atthentoof 

7d»  per  toDf 

N^rigfition  Company  and  T.  6.  and  several  other  per«  ud  if  they 
sons,  proprietors  of  the  diffirent  lime-stone  quarries  at  time  negiea^to 

deliTer  tiie 
qiMDtitfeft  nqniradt  H  should  be  hwftil  to  the  oompenj  to  enter  into  or  upon  the  lands  or 
limestone  quarries  of  an/  of  the  proprietors,  and  to  take  such  quantities  of  limostooe  as  thej 
should  thlmt  proper,  paying  2tL  per  ton.  The  proprieUirs  of  the  Umestooe  quarries  having 
fiulcd  to  supply  the  limestone  required,  the  oompaojr  entered,  and  continued  for  more  than 
twenty  years  to  work  the  quarries,  and  take  the  liniestone  at  2d*  per.  ton :  Held,  howerer, 
that  the  company  had  not  any  eaclusive  occupatlOD>  but  a  mere  privilege^  and  consequently 
that  they  were  not  liable  to  be  rated  to  the  poor. 

or 


icasi      OTflaac  Ctddon^  in  the  aooiily  «f  Sttgfbf^  MMdbiigcw 


M^fer^r  ^1^^  respesthrB  estates .  ud  inDftE»t»  *  in  -  tb4^  said  teii0^ 
dgoiMtf  fltond^'tbqfi  the  proprietom^'  agreed  with  tke'-conk^myl 
Miaiiv  yevly^  a&d  every  year  for  ever  thAreaftei^  to  >d<^eti 
*  *  Is  the  said  Goaq>any,  their  succesaovs  or  aasigiiBi*  <«ri  (far 
sttdb  person  or  persons,  and  at  such  timei  and  tknes^^ita^ 
the  oomjpany  or  their  clerk  ishould  QO«iiliate^k]id'q)*i 
pointy  such  quantities  of  good  and  merohflntiUe'iiineH 
stone  ivady  got  and  broke  in  die  pitis  atidiqwirkiice  Whelv 
the  same  should  be  got,  as  the  said  C(»ai|lakiy  *ir.iflielD 
ekrk  or  agent  should  yearly  direct  or  appoinl^-isii^aBld 
after  the  rate  of  7d.  per  ton  for  eveiy  tonfofcinch  itotie^ 
codi  ton  to  consist  of  twenty'<me-  httodffe4^il9igl|l,'jdi 
120  ihs.  to  die  hundred  (of  which  quantity:  uatfetiiWBfete 
be  given  before  the  last  day  of  OcttAerm^^tstippBieSBg 
jmur);  and  forther,  that  if  they,  their  heirs  loDnsigBsj 
thould  at  any  time  theitefter  neglect  or  refos^itqtj^Iid^ 
such  quantities  as  should  be  required,  it38honU{bBJnrf4 
fulifbr  die  said  company,  their  succeasbrs  landiasUgBB) 
edd  &uch  person  or  persons  as  they  or  theip  {oiaik>  or 
agent  should  from  time  to  time  nominate  «idi^|}point,*Al 
center  ii^  ond  vpon  the  lands,  grounds, .  or  tatuaof 
quarries  of  any  of  the  said  proprietors  ofiimei-staDe^ 
their  heics)  or  assigns,  and  to  get,  take^  and  Carry  dLwAy 
such  quantities  of  lime-stone  as  they  should  think  pro|>ei^ 
out  of  any  <^  the  pits  or  quarries  aforesaid,  {feying  aftsf 
theiftte  of  2d!,  per  ton,  to  be' computed  as  aforesaid^  !fi>r 
the  same  (aneh  stone  to  be  got  in  a  r^olar  and  pi!»|ltu 
*iiiamier),  which  said  articles  of  agreement^wel;1^caftdli- 
wards  oonfirmed,  with  additional  reguladonb,  by  an  obt 
of  the  16CS»c.32«  In  pursuance  of  die'Oiid'agDepi- 
'ment  and  act  of  parliament,  die'  ptopdetods  6fi/tlveaaE|l 
iqiiarriei^  of  linie^stone  did  ibr  sbate  years  supply- the 

appellants 
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af)pdlatit» )8t  Tt'v'per  ttay'fiMmt oeirtaui ,qittiar^i9MnK)      l8C8i 
tioDod  iiu  tbcf  agreemeoC  and  actof'-pariiajDeB^;  -^iuib         ,^^ 
l^mngH'Subatquebtly  ne^bcted  to delirer  the  qiialiti^o£ ^  <«wfei»  ^ 
luno^toae  imuired  accovdinir  to  the  agreement  and  moltf      Hpii«m 
of  parljaai6Bt»  the appelients,  in ,17959  bjr'Tirtueof  the       ^^ 


wdajgveefneo^. entered  into  a<part  of  the'landeootdhiK 
iog^  tbelime^atone^  called  tlie  quarter  piece,  ia  tba  act  cB 
paritimiMtt  meniioned^  citoate  in  the  reipoodent  paia^ 
vludb  aaid  part  of  the  said  land  was  in  the  iicciipadoft 
of  \G.iW(EiolMenft^  he  being  proprietor .  tbereef*  wilb 
JSbifHaD/^knglS*  The  appellants  have  got  the  Ume^stone 
^.Dflliirteen' acres  of  the  said  part  of  the  landi^cailcxl 
ihe  rqAsHm*  iHffte :  (die  whole  icon tfuning  seventeen  acMtf^ 
aadralitt  dmtinoe  to  get.  the  lime^stone:  out  of  the  relt 
pniiwlfgiv ; piying  the  proprietors  at  the  n^  oC;2d;'pe# 
tes^^aocotding  to  the  agreement  and  act  of  paoliaiimnci 
93ie  appellants  do  not  sell  or  make  any  profit  of  ali]r>t6f 
the:  (said  iyme^stone  within  the  respondent  palish.  They 
IBs^jr.  get'tfie  lime-stone  out  of  a  quarry,  from  .which  ifc 
i»  conveyed  along  a  rail-road  made  .for  the  purpose'  by 
diQmpp^Iabts,  to  a  place  called  Frt^hcdli  situate  fai  the 
l^nrlsh  of  Kingsletfy  where  it  is  sold  to  other  persons,  who 
jHunrit  into  lime.  For  some  time  previous  to  the  Hioie 
Df 'the  rate^  whilst  the  appellants  were  so  gettahg  this 
8itt4<  Ume'^taiie,  the  said  6*  WoalsUpi^Yi^s  in  the  ocouh 
piition  of  the  surface  of  the  said  part  where  f  the. ap- 
pellants were  not  actually  working  and-  has  planledipait 
of  j4liQ  land  fifom  which  the  lime^stone  has  'boen.  goi« 
Ctiring  siicb  time- also  the  said  G.  W.  has  beei^nilBdito 
the  relief  pfitfae  poor  of  the  respondeat  parish  In  m- 
spsd  of  the  said  part  of  the  said  land  called  the  qasA-tfer 
^neceyiaad  has  paid  6/.  as  his  rate,  fbr  the  saifie,  until 
Uniting  1822,  when  his  rate  was  seduocd  to  2/«»  and'ia 
. ;  rate 


«a 
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r»te  of  4/.  bnpoied  updn  tike  app«llaaU  ia  T^Sfioirt  <tf 
tbeir  luiseseiaent  Ibr  the  lUne-stone  quarvies  so  worked 
hy  them  undet  the  said,  agreement  aad  ^  of  pfitUa^' 
lamt. 

.  •  t  .  I        ...      * 

XkmpbM  and  J^it,  ia  6uppojrt  of  the^ofderol^  ses^ 
sions»  contended,  that  upon  tliis  statement,  the  company 
must  be  considered  as  the  occupiers,  of  the  limer^tDne 
quarries,  Bex  y.JUl  Saints,  D^rby.ffi)  .T^y  4u»  .ia 
possession  of.  the  immediate  profits  of  the.laii4»«i*ii4 
that  is  suffideot  to  make  (hem  rateable^  I^d  B¥Uji^ 

m 

GrindaH  {b)  In  Bowls  r.  Gdl{c)  and  Ars!  v^  SkJm^ 
tM  {d)  the  lord  receiving  a  portion .  of  ore  by  .w«iy  <rf 
pent,  waa  held  rateable  for  that;  and  it  seema.lo  bM# 
been,  taken  for  granted  that  the  pecapna  rnvrkbigitba 
miiwa 'Would  be  rateable  far  the  residue,  wereit  not:foa 
the  imptied  exemption  in  the  statute  ifSJSUfu  (74&**iii 
&for  of  audi  advei^urera.  The  last  tmro  oases  ^kO 
shew  that  a  party  may  be  rateable  without  hatiog>eA 
exclusive  occupation. 


Bcofiett^  Nclkmy  W.  E.  Taunton,  BussfU,  Balgu^.  stad 
Oaldwdlf  oootiii,  contended,  that  the  company  had  a 
mere  Itcenoe  to  enter  and  take  Ume^stone  at  a  cesiain 
pfktCf  and  had  no  occupation  of  the  quarry  to  the  e»# 
elttskMt  of  t>ther  persons,  for  that  there  was  nothu^g  lit 
the  cDBtract  entered  into  which  coukl  prevent  the  ownei» 
of  the  quarry  from  getting  stone  there  themsehres^»  om 
parmkliog  others  to  do  so.  In  Box  v«  M^  (r)-  Ap 
defimdast  was  held  not  to  be  rateable  in  respepi  oi  Br 


(a)  5Af.4>^.  90. 
(c)  Cowji>  4J7]. 
[€)  8  T.  JR.  9a 
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Ml-2MMid,  became  lie/bsd  not  tkd  dcdufilre  ooeupatiM 

if  the  soilt  and  jn  ifejb  v.  B€U{h)  the"  dafendftat  was 

hdd  to  be  mCeaUe  ibr  sueh  a  niii*roa4  beeause  in  the       nfsmntt 

latter  case  he  had  the  exclusive  occupation.    Applying       Mcinvt 

those  cases  to  the  present,  it  is  clear  that  the  Navigation 

Company  were  not  rateable  for  the  lime-stbne  quarries. 

>  The  Coisrt  desired  that  the  case  might  go  down  to 
tile  'Stesipnb  again  in  order  to  ascertain  whether  the 
^Mnpdny  had  been  in  ihe  exdusiVe  occupation  of*  tfie 
quarry.  In  order  to  itove  expence^  affidavits  w«re  filed^ 
fayWhich  it  appeared  that  the  owners  of  the  quarry 
hlivfaigf  in  J7969  failed  to  furnish  the  company  with  the 
stmie  required}  they  entered,  and  had  ev^  since 
wfok^d  the  quarry  ikemseives,  paying  2d.  a  ton  fcr  the 
itone  gotten.  No  other  person  had  ever  worked  or 
mtempted  to  work  stone  there  except  the  company. 
These  affidavits  having  been  commented  upon  by  each 
•idcv 

Abbott  C  J.  now  gave  judgment.  This  question  came 
befcre  the  Court  under  such  peculiar  circumstances  diat 
it  iras  not  likely  that  any  case  would  be  fainid  beaifog 
matttrialfy  upon  It  None  such  has  been  discovered ; 
HOT  ss'it  probiMe  that  dor  decision  can  form  aipvecedtnt 
far  MDj  other  ease.  The  question  is,  wliether  mAea  the 
eontract  set  out  in  tlie  case,  and  that  which' has  tabdl 
piece  tinder  it,  the  company  were  occapierB  of  1  the 
qdarry  in  respect  oT  which  they  were  rated.  !i1ie  ooum 
traist  is, t^at  the  ownersof  the qnarry  shaU soppfy,'at m 
certain  price,  as  much  stone  as  the  company  think  fit  to 

\ 

(a)  7T.A.5M. 

order; 


» i  CASE&  ih  BAST«R  TERM 

ISWI       mdetl  Md  that  if  they  neglect  to*  do  so,  tUe  eoihpfttiy 

t^^TT-r    ttiay  ^fltel'  undiiecnrk  the  stone  for  themselves,  paying;  td 

tig^nn  . .   thb  owners  ft  certain  sum  Ibr  every  ton  so  woriced.' Ihe 

MsKiET      owners  having  negleeled  to  supply  tfie  stone  ordered, 

the  company  many  years  ^o  entered,  and  have  ever 

unce  worked  the  quarry  for  themselves;  and,  in  point 

of  Iket,  no  one  else  has  ever  got  stone  there.    But  the 

right  of  the  company  was  merely  to  get  there  wfiai 

stone  they  might  think  fit;  there  was  nothing 'fn  th^ 

contract  to  prevent  the  owner  from  giving  to  others  tttstt 

tile  privilege  of  getting  stone  in  the  same  quarry. '  Th'e 

company  therefore  had  not  any  sole  and  exclusive  occa- 

pation,  but  a  mere  privilege,  andj  consequend'jr,  weri^ 

not  liable  to  be  rated  to  the  relief  of  the  poor. 

Order  of  sessions  qtiashed. 

• .     •     .      .  ■  i 

^i;^^^       The  King  against  Thackwsll    and    Otheril^ 

Churchwardens  and  Overseers  of  the  PooP'oP 
i  Monmouth^ 

'^FHE  late  churchwardens  and  overseers  of  the  poor 'of 
•Uowed  bjr  the  parish  of  Mmrnauih^  went  out  of  office  on  Ati 

thras  Juiiicm 

wveddiTwed  t5tli  oi  Moireh  1824*.  Their  accounts  were  allowed  bvi 
■on  w  late  thm  tkred  justices  on  the  27d).  On  the  28th  successors  -weve^ 
l^^^^i^  appomtied.  On  the  7th  of^prtf  the  next  quarter  sesrfons? 
^2d)tiS?itii  ^<"*ra-beU ^  ^^f  thirteen  milee  from  MommmHi.  -  Otr 
JjnMjJJ^  die  awie  day  at  two  o'doek,  when  it  was  too  lal«  «e^ 


sodb 


IVheraoTMr- 
I'aocottiiti, 


in  alter  fta  appeal,  the  late  churchwardens  amd  overseei^i- 

time,  and  tbal  . 

tbejiiatkai  delivered  dieir  accounts,  allowed  as  aforesaid  to  tbeie 

mi^t  then  ft* 

nita  the  appeal  itoocessoi^      At  the  Midsttmmer  scsslons,  kn  eppetil 

nipooSeiita  ilgaiiist  the  allowance  of  those  accounts  was  entered  and 

otgected  to  the  .     , 

aJ^  respited, 


f ' 


^.9}l%«»M»W?i  %  «W«shwg  it? 


r*' 


t  » 


.^  ^2^^  ill  ^uppprt^of  the  order,  oontendedi  tii^l  m 
t|)ji^^fiq9y»jr.s.of  the  late  overaeers.were  not  delivered 
|jf^^,^t,ii(a9  too  late  to  examine  them  and  enter  an  ap^ 
UfKl  /it^,{^^  Ea^er  sessions,  the  Midsummer  sessions 
^reije  for:  t)m. purpose  to  be  considered  as  the  next  afte 
t^^lf(]prfpo^  and  that  the  justices  did  right  in  suffering 
^^pjjefil  tp^  ^n  entered  and  respited. 


»», 


hSfSXfi^^^^^^  By  the  17  6. 2.  c.  38.  5. 4.,  an  ap- 
peal against  the  accounts  is  given  to  the  next  quarter 
sessions,  and  the  justices  there  assembled  are  required 
to  receive  the  appeal,  and  to  hear  and  finally  determine 
iJBK^tkoMl  ^  bvt  if  it  shall  appear  to  the  said  juslioeli 
)|iafeii]«)A|o9al^l6  notice  was  not  giveui  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter  sessioDs^  and 
then  and  there  finally  hear  and  determine  the  same." 
f^lppil.i^iig[  e&actment  it  b  plain,  that  supposing  the  afh 

m 

ffUl/tP  tbe  Midsummer  sessions  to  be  in  time,  still  the 
JMticea  )md  no  power  to  adjourn  it.  That  power  i& 
limtedto  cases  where  reasonable  notice  has  not  beeA; 
glfcnu  .  Hei^  so  fiur  from  objecting  to  the  insnffioieney: 
9f  |he  noUocb  the  respondents  objected  to  die  adfbonh- 
9(pB|,4f  Ifce  appeal.  But  it  is  not  clear  that  the  appeal 
^thft.lifi^telMPnwr  sessions:  was  in  time,  the  aooonnta* 


-'*.    .'«.. 


»  } 


.kt 


»  '  ..  .  <L* 
•  .  .  .  I  }!•■. 
■.«*  4  tftf\ 

J  I.'.     »'    •»■>«,  ,** 

yffi^  sDofrlid  )^»>  th«  S7tb  of,  il(JEairi,  the  appeal  aughfc  ).  '^* 

Lut.  L'jl  *JIT'v>  c»/'i    -.  J  t  ...    •  '    ^^^W*  .'*iji..io<,.fl 


ti^$>f(^^Jit^?Q  been  to  tbe^aelaions  holden  on  the  7th  of 


M  XBASES  iixEAe[ntk^SaBMr  f« 

The  j^peal  must  be  16  iha.  iJcai-pwakuliU  iirtiiaiM 

AuoTT  a  J.  It  is  qdile  dcMTi  Ikut  jHij||fai  ilittmtfi 
comslaneeft  of  this  eaae  the  pacfiesr  nfer»rn6fe  ibqmkK 
appeal  at  the  JBmier  seanotM>  anfl  at.MUiiiaiiveb|<^ 
im9  for  the  juBtiott  and  not  ibr  ui  to-  depide.whitlwfr  afe 
noidd'  be  proper  io  respite  tbe  af^teAl  fo  iliiEAMiaaii'» ;/ 


(4.)  /5i|f.#5.4J7.  ,  W  IJ^ri^-^JK  i^M(JMi 

SaiMwday,  rhc  KiNO  ttgatflSt  ILKESTON.  ,     r 

An  appraotiee,  'j^HE  pauper,  Ann  Whinyates,  was  removed  by^an 

woikcd  with  order  of  two  magistrates  from  Radford  t6  Ilkeston* 

^pMb^JtL    ^^  session^  on  appeal  confirmed  the  order,  suBject 
wrat  borne  10  '  4^  au^  ^^t,.:^^  ^p  ♦u:^  r^,.^  «»>^«  ♦i*^  it.n^.«:.^ J •j;-*if 


3ject 
hk  father*  '       ^  ^^  opinion  of  this  Court,  upon  the  fonowiiig  case. 


theperiiJiof  jj,^,,    )Vhinyat€s,  Uie    pauper's    husband,   was  boundf 

4^,  andilepc  apprentice  by  indenture  dated  22d  December  1818|  tor 

then  oa  &i«r*     ,.  •    " .  *  •#«•••#«»        *'?*    '''^' 

^^  and  Swi^  the  term  of  seven  years,   to  Benjamin  Hooerts^  a  boat 

(wHh  hb  iiM»-  builder,  an  inhabitant  of  Ilkeston.     During  the  first  two 

ler*slcaTe») 

and  retimed 

work  on  Him- 

*y  morning.  '                           .        .      -       ^-^^^.^-^ 

^  •pptcnOM  master  in  lUceUon.    Afterwards  he  worked  and  l6dsea 

•^•^•"^^^  with  his  mister  in  Ilkeston^  but  regularly,  find  with  the 

jToiirfay,  left  knowledge^  and   consient  of  his  master,   weiit  to  nis 

Mtaaaaterin  ^  il**    %    '    *"  n    t/.     ,    '        %       r*      •  i     '      •  ^   '  '  *-*'  V  W*^ 

ifceavefiing,  fathers  at  Radford  on  the  Saturday  night,  and  slept 

Mned:  Held,  there  on  the  Saturday  and  Sunday  niglits,  and  ret'ufi^^ 

that  the  tleep- 


niedto  years  of  his  apprenticeship,  the  pauper's  husband  lo^ea ' 
^l^'    With  his  father  in  the  parish  of  Radfordj  serving  Efs. 


ifw  in  £.  hdng  Merelf  bj  way  of  ip4uUNnce,  aadnot  finr  Ih^  DBrpoaea.  ^  ||ia;  wpcnCice- 
rfdp,  was  noTtLflkiient  to  coiSfei*  a  •eltlSncnt. '  ^  ^  ^    ^  1™^^^ 

t"^/  Vl.K»^b 


n  Tflft.ficers  Tiot  w  GEORGE  IV. 


ta  Us  aMIer  ak  ^iesim-  on  Ae  Mimdigf  marming.  Oft 
lh» JiiiterJqrbcfiMn  tktNoM^kam^&ir^i  in  the  nooA' 
ef  Orteftor  1889,  the  pauper's  bnsbaii^  m^sat  to  his 
fiithet^s  as  usual,  and  skpt  there  on  the  Sdtmrda^  and 
Smmimf  wifjatB,  aad  retamtd  to  liis  master's,  on  the 
Mmdmf'wai  worked  fin-  him  that  day,  and  in  the 
efgaing-sslrfii  and  obtained  his  mastei^B  permission  tor 
go  homef^;aiaf.  ton  the  purpose  of  being  at  the  fidr  at 
Noitiw^wm  on  the  fiiMqwing  day>  He  left  his  master* 
fkai.emniog.aooardfaig^y,  and  never  returned,  having 
enKsted  for  a  soldier  a  few  days  afterwards.  The 
pauperis  lioshuid  did  no  work  for  his  master  in  Baifori 
on  the  jSaliunby  ni^bt  and  Suniajf^  nor  at  any  odier  time 
while  he  was  at  his  fiither's.  The  indentures  were  re^ 
taioed  by  the  master,  till  aj^lied  for  some  days  after  the 
pauper  had  enlisted,  when  he  gave;  them  up. 
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'(a)  sx4^&iS5:      (B)  sb; 4^^1982.      (o  4B.4^ir.84. 
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Manyai^  (with  whom  was  &  Phillippsj)  in  support  oi 
the  order  of  sessions.  The  settlement  of  the  pauper,, 
was  in  lOcestonp  and  not  in  Bad/brd.  The  occasional 
residence  with  his  parents  in  the  latter  parish  'w|u»  not 
connected  with  the  purposes  of  the  apprenticeship,  but 
was  merely  an  indulgence  granted  by  the  master.     It  was.      -  ^ 

not  therefore  such  a  residence  as  could  confer  a  settle- 
m^it,  JBfiT  V.  Bibchater  (a),  Bex  v.  5^.  Mary  Bredin  (&\ 

§ 

Bex  V.  BrMan.  (c)     (He  was  then  stopped  by  the  * 
Coort) 

.     r 

Bedgigf  and  N.  B.  Clarke  contra.    It  has  loi^  been  ,  " 

settled  that  an  apprentice  gains  a  settlement  where  he  < 

sle^s  and  not  where  he  serves.    IBrnfl^  J.  That  is  * 


.1 

.if 
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18<A       where  he  sleeps  for  the  purposes  of  the  f4>pre|iiioe^iJ;)«} 

opprcntieeshipi  he  went  there  with  th^  iKmsentof  hm 
master,  and  in  order  to  return  to  hu  work  on  tfaeJllafHbty 
morning.    There  is  nothing  to  shew  that  the  master, 
had  not  at  all  times  a  control  o^er  the  apprentiof^  and^ 
the  oaae  states,  that  the  hitter  finally  quitted  his  masittr^s 
sorriea  on  a  Mondmf  evening,  having  worired  ^th  him 
daring  that  day,  and  having  slept  in  Baifordy  ^the  ^re* 
ceding  Sunday  night*    At  that  time^  ihanefore^  he  kfi 
the  intention  of  retaming^  which  was  proved  by  bia 
aietual  fetum  to  tlie  master's  service  on  the  fiiUowiiig 
day.    Tlie  case  is  therafbre  entirely  different  from  Bot^ 
V.  Eibckester.  There  the  pauper  went  aWay  oa  9^  §aiur4ajf^ 
and  never  returned,  and  the  case  was  decidtd  on  fhe 
ground,  that  Friday  must  be  considered  as  the  laa^i 
night  of  the  apprenticeship,  and  accordingly  the  9^^ 
*  pn^ntiee  was  held  to  be  settled  where  he  slept  lon  that; 
lifgbt*    Heite  the  pauper  continued  in  the  service  of  ^ia, 
mastttr  on  the  Suruky  night,  for  he  toturned  te  usua^^ 
atid  w^orked  for  him  on  the  Mwtday  morning  \  he  th^ro<s 
fiM^e  gained  a  settlement  in  Ba^fbrd^  where  he  slept  xxx 
that  night    In  Bex  v.  Si.  Mary  Bredin  and  Bets  v^  ^ 
BroitoHf  the  service  was  elearly  relinquished  ibr  a  period 
by  the  master ;  here,  it  does  nbt  appear  that  he  ev^^ 
reUnqnbhed  it  jat  all.    The  apprentice  never  worke^l 
for  his  master  on  Sundmf^  and  Bex  v.  Castleton,{a)  shejp^s, 
that  if  the  apprentice  had,  without  asking  his  master'ai 
leave,  gone  home  on  Saimdihf  and  Smday  nights  to, 
sleep  in  Sadfbrdi  he  woidd  have  gained  a  settlemetitf 
them;  and  the  express  assent-  of  the  mSBter  to  this 

(a)  Murr.  S.  C  599* 

sleeping 


iM  TtfB  SrictH  'V^Aft'c*  a&MGt  IV.  ^ 


}i 
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ABBOTt'C.J.    latn  of  opinion  that  the  pauper  did 
rtoi  ^in  h'  tetdehi^nt  In  Hadfot'd^  die  place  of  bis  fetfier's 
i^d^ole^  at  whidi  h^  slept  on  Saturday  and  Sundai/ 
riiglM^,  btA'at  JtkestdHf  the  place  of  th^  master's  resi- 
dence,^  ^«re  he  sl^t  the  othcir  fiMt  eights  fn  each 
we^.  '^  Thi6  wowb  of  the  SW.^M.e.U.  5.8.  are,' 
^V  a^y  person  shall  be  t>oand  ah  apprentice  byin« 
dentiirei  knd  inhibit  in  any  towb  or  parish,  such  binding 
atitf  Ihlrabiurtion  shall  be  adjudged  ago^i  setttem^nt** 
iPMrtt^  cbnstrnction  cf  that  provision  appears  to  be, 
dlill  tf^  itibabitation  must  be  In  the  chatncter  of  an  ap^ 
pi^titid^'khd  In  sokhe  way  or  other  in  fnrliierance  of 
liJe!''ob{^t  of  ^he  apprenttoe^ip.    An  inhabitation  by 
HiMlgeiio^  then  fe  not  within  the  statute.    The  cas^' 
Ij^fii^i^'bs  sMti»,  that  the  pauper  worked  and  lodged 
wltn  his  niaster  in  lUceston^  but,  with  [the  consent  of  his 
Efi'a^ter,  went  on  Saturday  night  to  his  fiither's  at  Radr' 
fot'd  and' spent  Sunday 'w\^  him,  and  returned  to  his' 
4%rit''cin  !MbfuZd;y  morning ;  that  certainly  was  a  resi- 
dence in  'BaAford  by  indulgence  only.    There  may,  in- 
deed, be  cases,  and  some  such  have  arisen,  where  an 
inhabitation  in  a  parish  different  from  that  in  which  the ' 
liiaster  resides  may  be  in  furtherance  of  the  service;  for 
instance^  where  a  master  cannot  take  an  apprentice  into 
hij  ciwn  house,  and  appoints  or  allows  him  to  choose  a 
r^idence  in  another  parish,  so  that  he  may  return  to 
bis  wotft  every  morning.    But  the  facts  of  this  case 
shew,  Uiat  the  sleeping  in  Badford  was  merely  for  re« 

(a)  llJBair,176. 

*'*  *  *  F  2  creation. 
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creatioDi  and  had  no  connection  with  the  service.  The 
apprentice  did  not  therefore  gain  any  settlement  in  that 
parish,  and  the  order  of  sessions  was  right. 
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Baylbt  J.  Where  the  master  appoints  no  place  for 
the  pauper  to  sleep,  or  appoints  a  place  oiitof  tljle^^mafc 
where  the  service  is  performed,  I  agree  that  a  settlement 
is  gained  in  the  parish  where  the  apprentice  Atkps^'^lmt 
that  was  the  ground  on  which  Rex  v.  Oots/tekm  wd  Siit 
T.  Stratfard-upon-Axxm  proceeded.     Le  Sltthc''TJ'^S& 

w 

pressly  put  the  latter  case,  on  the  ground  ^^t  'iMi 
pauper  slept  in  Old  Stratford  as  an  apprehfice^'^  'ntf 'if 
an  apprentice  in  general  resides  wiAf  hiii  master,  aMd^i 
allowed  once  a  week,  as  ah  indulgence,*  to  Visit' liti 
parents  in  another  parish,  he  does  not  lod^  tU'ere  as  atl 
apprentice,  and  I  cannot  see  that  the  ca^  is  vaHfid^ 
whether  the  indulgence  be  for  days  or  for  thonihsr  'DT 
so,  this  case  is  decided  by  Bex  v.  St.  Marp  W^e^aM. 
Bexy.Brottan.  •    ,   i->'rt 

'  HoLBOTD  J.  concurred.  '  '  ' 

Order  of  sessions  coiiflniied:  ^tf) 

(a)  XiriMMrJ.  wwinllMBillCttiil^    '     i^>a;nr| 
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Hick  against  Keats^  (in  Error.)  twia^, 

Q^^/jp. ^ J^int  md  several  bond,  given  by  the  plain-  imm  «  bood 
jusoi^lS  F?F'S>^  ™^  ^-  ^'  *^^»  condiUpnetf  to  pay  S^u^fSSg 
#fe«**?9*:l^.?W>^^  W  WBuity  of  40/.  per  annum  far  ber  J2iJ?S2ri^ 
^  j,?lc?|gtfif?$|,none»jfacluin;  second^  that  before  the  !?i^t^|^ 
I9|fdi|g  ofAf  bond,  plaintiff  having  for  several  years  car-  7**  indsnd  b/ 


.^^, ^irit  trade,  was  cm,  &C.9  at.  8(c.,  in-  §^1  it;  ita  ih* 

'd^KR^  at|^  request  of  her  sons,  T.  M.  Keats  and  <7.  ii>a^  mctA  Ac  pi9. 

'  OMds  Mid  what 

tPBlU  {^ J9ff^  (''^f^  ^^  businessf,  and  she  did  then  and  ociMr  homj 

fl!ral'*J??»j^^     ^^''^  whatever  mraey  she  possessed,  i^ji^ 
?BBffl9^'J>g>^  1000f»t  ^e  the  said  plaintiff  did  then  and  [^|||^]|^ 
^er^^pjIjI^Gfi,  to  her  said  two  sonS)  to  place  them  out  ^^^^^''^V^J^' 
g^bosio^;  a^  that  in  consideration  thereof  it  was  •gmiAat 
diereapoD,  afterwards,  to  wit,  on,  &c.,  at,  &c^  agve^  dioald  gi?*  icr 
by  and  between  the  said  plaintiff  and  her  two  sons,  that  nimy,  to  m- 
each  of  them  should  give  her  an  annuity  bond  of  40£.  per  ^^  of  u  ui. 

to  join  them  by  way  of  further  security  for  the  punctual  7^^  *^?  ^^ 
pavment  of  sndi  two  sevtfal  annoities;  and  the  said  de-  g*^«n  in  pun»* 
fendant  fortlier  saith,  that,  in  pursuance  of  the  said  agrec*>  agrNiMat,  and 

,  .  forthtr  fnniidcT" 

ment  so  made  as  aforesaid,  he  the  said  T.  M,  Keates  and  atiooi  tbcKin 


the  said  defendant,  as  security  for  the  said  T.  M.  Keats  no  noMrMl  •! 


as  aforesaid,  afterwards,  to  wit,  on  the  same  day  and  wbmfefTtfi* 
year  last  aforesaid,  at  London  aforesaid,  made  and  sealed^  ^k![!ti^f^ 
and  as  their  act  and  deed  delivered  to  the  plaintiff  the  «h^  tba  boi^ 

was  not  giYCD 
in  pttffiwnee  of 
tba  agraaqMBt  aad  Ibr  the  eomidentioM  maotioaad  in  the  plea.  The  Jury  found  that  it 
«w  M  given.  In  the  tenna  of  the  plea :  Held,  that  the  plea  dad  not  shew  the  annuity  to 
Im  bean  gianted  for  a  pecuniary  ooniideration,  lo  aa  to  bring  It  within  the  17  G.S.  c  86., 
aad  tlM  plMDtiirhnd  judgment. 

Here  wen  other  pleas  upon  which  isntes  were  taken,  and  the  jury  not  haTiog  found  any 
» lo  tkHB,  the  Court  awaidsd  a  Tanhpe  de  novo. 

F  3  said 


)9  .      CASES  XN  £AST£B  TERM 

l9St^       said  Yf riling  obl|gatoi:y  in  the  s^  declaration  n^antione^ $ 

'-^    -       and  the^  $aid  plaintiff  then  and  there  apcepted  and  J^^oaiyed 

^inti       the  said  writing  obligatory,  with  the  copdiUon  tbier9imd<^ 

written^  of*  and  from  the  said  T.  M.  Keaii  a^d  (the  jsaiijl 

defendant,  in  pursuaDce  of  the  said  agreemep^.an^JToi;  tb^ 

consideration  aforesaid;  and  the  said dafendi^nt.fiurt)^ 

,«aitb,  that  no  memorial  of  the  said  wri)ti^  ot^ligiKpNgr  in 

the  said  declaration  mentioned  wasmrolled,ii^,t(|e^Hi^ 

Court  of  (%ancery  within  twenty  days  .of  th^e|;f)e)i(^ 

th^eofi  «ooording  to  the  directiona  of  a  qfi^^ifk.B^,^ 

parliament  madeand  passed  in  the  sevi^iH^ev^tb^aaifoniia 

late  pnajesty  King  George  the  Third,  wb^ra^^thei^iiMi 

writing  obligatory  in  the  said  dedacat^  iqeiji tipped, ja 

null  and  void*   Replieation ;  that  the  said  .c)^^d|ant  4(4 

not  deliver  the  said  writing  obUgaloiy»  nor  did  t|^€i  i^ij^ 

plaintiff  aeoept  the  same  in  purstuuice  of  tlie  $^  sflP^Wh 

i^ent,  and  for  the  coosideratioii  in  tlie  saal  s^cofi^  fl{pfi 

^aaentioned,  in  ihanner  and  form  an  the,  sai4  drs^da^ 

^Ibath  above  thereof  in  that  plea  allied,    As.to  tbie.^ 

coed  issue  within  joined  between  the  papti^%.tbe/JHfy 

,  ^  fpm^  that  the  said  defendant  did  deliver  the  ^fud  B^^ipg 

.obligatory,  and  the  said  plaintiff  did  a/cpept  t)|e  sanit^.^n 

pursuance  of  the  agreement,  and  for  the  conai^erDtigp 

in  llie  second  plea  within  mentioned,  in  mamver  aipcl 

iform  as  tl)e  said  defendant  haUi  within  ic^  tiu^tp^  al- 

;  Jcged.     There  were  other  pleas  and  issues  Joined  >oit 

'-,  theB}>  but  as  to  them  the  jury  found  no  verdidt     Up^ 

this  finding  the  €!ourtof  Common  Pkas  gave  judg^eipt 

for  the  pkintifi^  and  a  writ  of  em>r  having  fo^ea  broMg^ 

the  case  was  now  aifpiied  by 


i  i 


Qmpbell^  for  the  plaintiff  in  error.     This  annuitj 
cannot  be  considered  as  given  for  natural  love  and  a& 

iectioi^ 


IN  THE  axTa  YsAft  OF  GEORGE  IV.  it 

^ficCbn,  ibr  the  Gourt  mnst  take  that  to  have  been  the      Utit. 
idbfisfderation  which  is  staietj  in  the  plea,  and  which  lias 

%(eeit  fbmd  by  the  juty»  viz.  the  money  advanced  by  the 

• 

^laintM^befow  to  her  sons.    The  only  question  is,  whe- 
Hfief  aff  antecedent  debt  is  such  a  pecuniary  consider- 
hdba  las  is  contemplated  by  the  17  6.  S»  e.  26.    There 
Would  be  no  difficulty  in  framing  the  memorial  of  such 
til  liomidi^tion ;   for  it  seems  to.  be  much  the  same, 
'MM^tte'iSie  consiiieration  is  etated  to  have  been  money 
^pald  at  the'  time  pf  the  grant  or  seven  years  before.  The 
^eighth  section  of  the  act  is  material}  for  that  excepts  out 
'i6rttet)pefation  of  the  act  several  sorts  of  annuities  i 
'Itak  thc^'ooly  txception  which  can  now  be  relied  on,  b 
«tUi^t  of  ammities  granted'  without  regaurl  to  pecnniaiy 
-datiaidemtton*    IJ^pU  C.  J.  How  does  it  a^^pear  that 
fteie  waa  any  antecedent  debt  diie  to  Mrs.  £»2^ 
"iUttr^'is  notMng  to  shew  whether  dbe  advanced  thi^ 
Mney  to  ker  sons  by  way  of  loan  or  gift.    Bm/1^  3.  V 
a  pai^ilt'  9^vance6  money  to  a  child,  it  is  su{^sed  to  be 
^'waj^  of  gift:}    hx  ordinary  casesi  if  it  is  said,  that  jI 
'^vanced  1000/.  to  J7«,  that  is  student  to  shew  a  debt, 
^fnd'here  it  cannot  be  aaid  Uiat  the  annui^  was  granted 
'Wifliotrt  regard  to  pecusdary  consideration,  for  the  jury 
hiive'  found  tliat  it  was  in  pursuance  of  ^tut  agreement, 
knd  for  the  consideration  in  the  second  plea  mentioned* 
TJBqy&y  J*  It  ba$  be^  held  that  even  without  the  aid  of 
'tti4  €Sghtii  aection  voluntary  annuities  would  be  out  of 
fte  operation  of  the  acit]  In  Ofespigny  v.  WiUenaom  {d\ 
^l^HtM  r*  Lems  (&},  and  Hhm  v.  Horn  {t\  where  it  was 
so  held,  no  pecuniary  consideration  appeared  in  the 
plea.   Here  such  a  consideration  is  shewn«  Doe  v.  PhU' 

(«)  4  r.  Jt,  790.        (ft;  5  r.  r.  ssd.         m  7  Eru,  529. 

F  4  lip$ 


^*T7       bttWiM'the  gfatitor  And  grMitee^  but  Cftdd^v^^ilA 

^gity       ttr^M  {b}  i^r^  like  the  pMBdtti  cMe^  and^thnKths 

deed  mu Md ^be  void  for wsmo^m  meoiovbdi'  ii  .^  ^n 

a  *  •  •  • 

#*  ./  ,      ■  .    .    .     '       ■•   .    4.     Il  «..     »   i        ••ir, 

I    TIPuMf  eontfiii,  ^as  stopped  by  4he  CooM*^'  ^  vn^u  -.lij 

;  iLBAOVTiC.  J.  I  am  of  opiniofi^th«t  ^kd  {^eampon 
wkidi  j«idgiiie&t  was  given  to  the  Cotnt  of  ^tioiBintni 
Pleas  does  not  bring  the  case  within  tife  »aCkAl!i/Q.cA 
e.  26*9  which  was  the  act  regulating  annuities}  at  the 
dMe  wben  that  in  question  was  gnrntedi  lQm«fa}ett  of 
thai  stetnte,  as  appears  by  the  4ide;  and-'  akbostievstjr 
dtaseof  it^  wall  to  prevent  tfa«  iaiprudent  sale»iaf  aai» 
haitiies;  Now  can  we5  upon  a  fair  ebosidihmtiiiiP  oB  iha 
IMebAd  plea  >6n  this  recordi  say  that  thet  oi^nitofUvei 
gMated  fck  'k  money  eonrideration.  The  {dea^-bcgiaEs  idf 
katb^  that  Mrs.  KeaU-yrv^  iKiduoed,  at  thtt>  xaqoe^df 
Iter  t>^  sons,  to  sell  her  trade  and  basiaess^  and  tUt 
kkkB  did  accordingly  sdl  the  same,  and  the  moa&y  ^ain^ 
therefrom  did  then  and  there  advance,  to 'her.aoas^itb 
place  them  out  in  business.  There  the  matter  stops  for 
a^time^  and  the  plea  goes  on  to  state,  that  iA  MlMiUer- 
lition  th€freof  h  was  afterwards  agreed,  that  each  of  ^  the 
sM«'$hotildgivehera  bond,  with  a  surety 'filrpaymettl 
6{  an ' aumiily  of  4(M.  per  annum;  and  then  ir-aif^ 
fbatJIbe  ^Mtji  declared  on  was  given  in  perfevmaaic^^ 
Abt  ^agreMi«n!e>  and  fo^  the  oensidenitioii  'nfcittsaldf 
tPhe^  faBue  •  is  >  M  the  repliealion  Hegati^ng  aha  piMilir 
Cwfasl'  tThs^  jury  bave'  fotmd  that  Ae^^b(»nckwas(:^wif 

h'xi"   '« ••  •:*'   -•   •.'»■••.       '.    .      \  .  •'   '  >•♦  M  .    in:.-   ?.i»*T,.wittJ<6 
"-'-  in 


w  TiitimittmVsm^^mSiSS  iv. 

hpHiiiMininiiiiftlhe  ^^gitbeoMit  «id  far  |li6  4teiaid^CAlMI 
Jhliiri<>'lfatti$»iti  co»iUki;atioo  thiit  tbe  iilotlm  -hid  ^ 
ail  soawjutecedeat  .time  adfaodsd  the  raonq! ;  biyt  k  U  yM 
not  feaid^  ^faau  at.  the  ttiM  of  making  the  adur^M^ 
she  stipalated  for  the  grant  of  the  annuity.  The  plea, 
therefore,  does  not  bring  the  case  withili  the.  «M|ite^ 
and,  oonaequendy,  is  no  bar  to  the  action ;  but  as  there 
nvothehploia  aa  the  reooed^  good  in  fortii,  wd  tipon 
■dnafao&Mitpg'WelJ  dme  at  the  focm«r  tdali  there  mutt 
lfe.D^ttimjde^abvi9b.; 

lo  H^jnntih  The  whole  punriew  of  the  act  in  ^fiealisti 
^ooafittedia  abnaitk^  graikted  in  eonsideratioQ  of  moa^» 
«Bd>4het)6i  am*  many  cMes  where  that  haa.-  been  ,4^ 
aiSed^andijiiibfeh  Mr^.Ompbett  has  itv  vaiu  endeavoured 
lavsdbfingnisb'frooif  the  present*  I^  at  the  tim^  whaa 
Ai&«|me7i.wta  wftancedi  it  had  been  part  of  the  bai|pai9 
ihat  mpMiiutiQr'shoiikl  be  granted,  I  should  hare  agre^sd 
ibil  lli«aQ»e<  willan  the  act.  But  it  does  not  ^pear  that 
th&*adwioeimi9  condttiona),  or  that  aoy  terras  W^r^Mi 
(bmraimeihiipoaed  oathe  sons*  «    <: 

^MoibBOTJb  Jk  :tl  thtfik  that  there  miist  be  a  wepireida 
9iiTCH')aUb0aghr  the  plea  now  helbre  the  OMiit  hi  .bfl4 
lauhmiandiid  tOfavdd  the  bond  upon  wUch  the  plaiiHi 
liff fafloir  MJied,  and  must,  therefore,  be  eonsirued  atrradjr  I 
'miM^90t*mScieoiwl99tk  it^hevs  clearly;  that'th^ 
ifaiaf#v<jide.«f'tbe..amiuity.  lilow  the  plea*. divides  tibfi 
wbalfq tmm^tion , into  two  parts;  first,  the  saUidf 
Aoijiuiiiieaii.aDdi.Ihe  advance  of  tb^  nMcgriJ  and  then 
afterwards  the  undertaking  by  the  sons  to  grant  and 
secure  aihliHiiilil^,  ivbich  upon  this  pMa  must  be  taken 
.«  as 


' 


tf  GAiSSS  iR  EASTEU  TERM 

yifm      iB'%  vohmiiuy  gnwi*  and  not  n  part  of  the  originid 


uwtK  -. .      n^fiSiWJWW* 


Cm 


Venire  dc  novo  awarded. 


MWn^K&y,      The  Kino  against  The  Company  of  P^oprietort 

^"^  ^*^'  of  the  Oxford  Canal  Navigation.       "-' 

....   I 

ByaAoaiaet,  TTPON  BO  appeBl  agaiii«t  a  rate  nattle'ftr  Ae  rdieJT 
^"thro^M*  of  ib9  poor  in  tbat  part  of  (be  parisk  ^Sbw  Aimik 

^"JiXSe  wtA»  the  county  of  the  dty  of  Ownfty,  whereby  *e 


^i^^^^mne  cowp^ajrof  prc^rietors  of  the  Otpfifrd  Caakd  KaTigatSbH 
B^a  wfaS^'  ^''^'^  '^^  '^  ^®  oGcupieni  of  the  towki^padl  iiai. 
quent  act  for     j^ui  i^t  piirt  of  the  caiial  Ijlpg  wilbifi  the  p^ixhlk  tf 

making  a  naw 

canal,  radtiDg   fieMv^  and  far  the  tolb  and  dotiea  ariabig  ibertbtm^ 

that  it  was  ap* 

prebendad  that  aaaaafi^  at  lOODiL,  ftod  the  aam  for  which  tSiey  "kite 
theinte^  tatad  was  ao/«i  the  aeaaions  amended  die  racer  tifyr^ 
ii^riousto  tha  dtidng  the  sum  on  which  the  company  was  asaease^  iao 
th?*^^  ^  1W)0/^  and  the  sum  assessed  to  60/*,  and  confintted  the 
It^'il^  ^*^  '^  '^  amended,  sobject  to  die  opinion  of  this  Court  dii 
agreed  that  att  the  fo)Iow4ag  cilsej  The  appeUaAts  were  inoorpontteil 
ihooid  ba  made  by  an  aot  of  pariUiBient  of  the  9  G.  S.  entitled  <^  An  act 

to  them,  as  a  ■    >  * 

compensation    ftar  making  and  maintaiohig  a  nattgable  canal  flom  die 

for  snch  injufj, 

it  was  cnaOad  '« iKlat,  hiA^  of  the  mileage  dut^  payable  to  the  proprletofV  of  the  Orfitrd 
Canal,  it  sbottld  be  lawful  ^r  them  to  uke,  for  all  coaU  which  shoald  pAs>  from  tho  0jfi>rd 
Canal  Into  and  upoki  tiM  stf d  intended  canal,  to  much  per  ton,  without  any  regard  to  the 
distance  the  sam^  should  pass  along  the  Orfofd  Canal  j  and  lor  all  other  gopdn  %hkli 
shoald  pass  Ihmi  any  other  natigable  canal  into  and  upon  the  Orfard  Caual,  and  from 
thence  into  and  vifff^^  pfid  iDleiided  oiiiat  or  tram  dip  hnt^dMi  canal  into  ana  »«pc«l 
the  Ogfurd  Canal,  and  ftom  thence  into  and  upon  any  other  naTigable  canal,  a  certain 
other  snm  per  toi^ ip4teue  ng^id  to  tha  dlitsnte  the  lHii»  ahoiil^  pnp  firotp'tbt  aiW 
Oafird  Canal:  Held,  iirst.  that  the  proprietors'  of  the  Orford  Cana)  were  rateable  <o.  th« 
poor  in  respect  o^flMlr  ttdMiga duty  Uk  «fefy  perish  ibrpiig|h  whi(;h  ih»  cairal  pissetf^'  ' 

Secondly,  that  they  were  liable  also  to  be  rated  In  ereiy  parish  along  which  t^e,  canrt 
passed  for  a  proportion  of  the  contpeiMatton  duty« 

Coventry 


IK  Tw  8amiiYi4»  w  ^SO910B  IV.  t« 


Q}iKii4cy  C>nL  Nf  11^^       tfie  ^it;  of  OfiftnC  ia4      JMWft 
by  Firtue  of  the  powers  given  to  tbem  by  tbM  Sfti  ti^qr 
purchased  ami  are  now  the  owners  of  the  canal  and 


XhaiUiFa 


.« 


i   ...... 


I 


towis^path  in  the  reqpondent  pari«b>  ha^yi^g  no  olbev     Qm^Gi^ 
laiid%  JM»r.  WQopyiiig  iipr  possessing  any  other  pnqperty 
therein*    By  the  above  act  they  are  empowered  to  de* 
mand  the  payment  of  tonnage  and  wharfage  at  a  oertaiii 
rate  par  mile  for  all  coal,  s|tone$,  timber,  and  other 

gaed^  j^i^^ied  upon  fff.  tfaiou|^  their  canal  i  and  (be 

Icmnage  f^amnmnly  laken  hj  them  at,  the  tiine  of  makiiig 
the  above  rate  was  id.  per  ton  per  mile  for  coals,  and 
|l#iJtf.,ppr«tan,pac  mik/or  other  sorts  of  merafaimdiza. 
yhfi^jtnnnnga  k  iisnaUy  ealled  the  mile  tonnagei  as  dis- 
tjigyiahiri  frwn  the  compensatien  tonnage  heieinafiar 
^pt^fm-^  J9^  »  auha^qnent  act  oS  parUament  of  ihe 
^G.  3bti?»  80^  which  Iwaa  an  act  fyt  making  a  new  oamd 
•fp  biffi»dk4  the.  Grand  JunctAW  Canali  after  reiriling 
t)MK*>i^.was  apprehend  the  making  of  the  intei^ded 
oi9fil  w/aak)  be  iiynrinu^  to  the  conipany  of  propriatoa 
^  tba  Q^[fifr4  Cflmi,Mavigat«on»  and  that  It  wna^igiwd 
thai  thp  ^onmpensatiffnw  j  th^reifi  aft^r  4ne9tiQne4  shonUi  be 
Km%  tp.thenH  9g  an  indemnificatioft  againat.any  .eoafa 
]f^iif]r»M^was>  amongrt^  other  tbiiigfib  enacted*  (hat  kk* 
f^e4  ^  Ae  t<4M(  nae%  and  daties  which  wmuld  hara 
Igi^jpagrabk  to  the  epmpnny  of  pr^pKiei)9r«  ofuthal 
Q^l^  (Elanal  by  virtw  of  thaabover^enlioped; aet  rf 
}ke9CLS^  and  certain  other  acts  of  pa^iam^t  bx  off 
in  xespsct  of  the  eoidsi  gteds^  and  other  thinga  thereio^ 
after  asMtiiMBedf  and  mnde  chargeable  with  certain  mB$  ;  ;^  ; 
toathi.iaaMl  eoa»iMiy»  it  ahonU  be  lawful  fox  the'^ald'  '"  -  /  '^' 
^aopipaoyof propnelMB.nf  the.0^d.Cmri  ^oajgatjon  ;>  ;  ;  ;y^ 
fib aik^ideniaa^  tsl^e,  and*  vecehretoiaidlbr  (hsB« mm   •  ^   >-  '^  -^^^^^ 

{iroper  lae  and  bfehoa^-  the  respejctiYe.rate/s.thcire^niAer    -i  ^  i.i r 

mentioned ; 


:,  •  ■•  'I '"  .' 

-  j^     I  «  .il  .:  I't 

.».'♦  ;•;'. .'  •  -  •^■^• 

<•,  •;    •  «  .    J    •.!« 
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AtXjMtt 


18f8;      iMtnttoned;  Uml  is  to  sly,  «<  fbr  ill  c9ab^^Udi;«holiUb 
pAM  fiofD  Hie  $md  (kifatd  Ckmi,  wA>  xht*  tip4U'ttbi^.:$iwt^ 
mt^ddd  ^luial,  the  sum  of  Si*  M»  ptt  Um$  And;  tiR!i6> 
Ilroponmi  for  a :  lets  qiuuitity  tfan.-  a  (oih  <Vidiflfeit^«iy 
nsgaid'to  die  dialBiiee  the  nme  almnti  -pMi  vgoaiiitB 
aiid  Oxfatd  Canal ;  and  fi)r  all  other  gpoda^.mnas^  meiH. 
duadiffes^  and  things  which  shoidd  pus  Saatn^iafiumlmi 
grille  canal  into  or  ufion  the  O^^d  Camlk  (inctvftMdL 
thence  into  or  upon  the  said  iiAeaddd  eaiiaK;*4af  fpmk 
the  said  intended  canal  into  or  upon  the  midOii^afr^ 
Canal,  and  from  thenee  into  dr  upon  uiy  olhar  iBlaww 
gaUe  canal  (except  certain  articles  in  the  act  specified^' 
the  sum  of  4«.  4<1  per  ton,  and  so  in  propoitioa)iar>& 
less  quantity  than  a  ton,  withoot  any  n^gard  tai'lhexdfth.' 
6iBoe  the  same  should  pass  upon  the  said  Oqfbntikiaii^S. 
The  act  then  provides  fer  the  c<dlcotiiig  end  keao^bji^ 
tUu  fa&tft"*m^tttioned  tonnage;  and  also  thatp  iii  jtbeieTBOti 
thi»»fter  of  soch  tonnage  not  amoMtfOg-  lo  fodrtain: 
qi^ified  sBtts  witliin  each  year,  the  ooiupahyjof  ytot^ 
prieion.of  the  intended  canol  should  make /gMdr^'thsr 
diSbnmoe;  and  it  points  out  the  mode  oC- asCfartdhingi 
and  reo^verilig  such  di£Perence»    The  tMnage.pa^ablid' 
to  the  appellants  under  this  iast-mentionedect  ist«stial^s 
catted  ibe  compensation  tonnage.  No  part  of  the  -miiet  ov. 
dnnpcftisation  toimage  is  coUected  in  thepanah  i>{  Jffm^- 
T<he  ef tffe  lengdi  o(  the  Oxfoti  Canal  is  niett|}hoDd} 
mikib.    The  Grand  Junction  Canal  unites.  wilht>itjai4! 
BtmrnOaBL^  and  the  distance  from  that  place  19  fihifi^it^ 
jafas  .Ae  Coventry  Canal  is  tbiity^four  mjiei^-  aewnr^ 
ei(ghtba<if  ^ioh»  two  miles  and  otie»^igkthy  aro'tn.  thd^' 
niq)bnidenil. parish*    This  latter  oenal  \$  Hf^svEi^jm^ 
galore  'cfiNxal  which  joins  the  Offffiri '^k  this  iti  iitortl^Mhir 
ponlj.jand  the  proprietors  thereof  take  the  tonnage  <^ 

coals 


IK  TM^Sh!rHfngdkk4»  OBOBeB  IV.  Vf 

M$biiUfhm^  two  flrilte  ^  the  Q^ftrd  CmHI,  being  tta      lBS0i 
&wt#ditttttt»from  the  jumsti<mllierddf  with  ifaeCb^^ 
Oinil  ilb^LongJofdy  aiid  the  proprietors  of'  tke  Og^brtf 


(i|[— iVteiti  A^^tOiatkagt'  ofmR  meichaodiBe  (^oept  ooids) ,    nr^t^\ 
nUdvcafo  CRiriett  •  upon  ai^  pert  of  tbe  Oxford  Canal> 
aad.BfteBwndft  uppB  the  CooenAy  Cani^  within  threes 
nilei«apd.aladf  &om  die  junctioii  of  the  two  caada  «(tf 
1mq(/U^  4ionmrds  (k^beubhf.     ]l^or  eoala  whiob  pass 
abail  ^iat'Xk^^ACmak,  in  the  respondent  parish^  the^ 
dlpp4UdtBiaB0Bite>thf  mile  tannage,  if  they  do  not  afte»«  ^ 
wflodi  aakv  the  Qrapd  Junolion  Canal;  but  if  thejii  do,). 
tKiDdiMji<feoeiae«the  oompensatian  tonnage  tonly,  irh»*u 
tibabUiejiihBqe (passed  into  the  Oaefbrd  Canal  from  any- 
oAfarddm^  br  net.    For  other  sorts  of  raflrchandaae' 
WlliiAn'})^  froDl  the  Cmse^hy  Canal  intO' die  O^g^ifr 
€|pndy  UBod  ithai|oa  iinto  the  Grand  JonetionCanal^.^i 
ftoBB^tUGmahi  Juaction  Canal  into  tbe  Orferd  Oanal;? 
anditfaanoi  XBfai^iSbitCaoentfjf  Canal,  in  both  which caaea* 
8«dq  fancAspwiiBiic  .must  ni^cessarily  pass  tkroug^i  th^ 
iptHA^^^aa^  they  receive  the  oompensalaon  toanage^i 
I^')jisj«|l.  other  eases  diey  receive  the  mHet  ton«^> 
Ihk  y^npnnaiion  tonnage  is  never  eaaodf  irfiatr  tlH»; 
ns^itonnaga^ would  have  been.    The  appeUtnt&deiBiref 
mvptofit  ^bitever  from  dienr  huid>in  the  parish  of  )SWtv> 
eaoe|it!'fititt  liie  tonnage  payable  to  tfaem  by  virtupriof) 
the<ab<MS' mentioned  acts  of  parliamentf  i£flDy;par^4>r 
that  'Codfii^  can-  legally  be  considered  a4  such.    .Then 
olMqpiliyi  frf  laaid  in  the  parish  of  tSm  are>  rated  in^4fafiV 
ptfmeni  lyajwrnflat  opon  thdr  mapeotite  reAts^  eslan^i. 
thdieiitefita  atfi^RfiM^teHon  of  die  taltie>«f  ttiedad^ 
Tl»att(i|^lfairfi  tt'^'^MiedtfifpontbefoUainaqm  dfi^df|»^ 
tidiB(L'Kil&tti  ati^  eal<klateli  i^  amount' to  IWO.^^^ 


IMti      tfmmai^  tPlieM»r  the  iitkift  tnltii  iiriiiwwili  only  ibobf. 
fteit  MHiM  tb  be  rMted  by  H  iMpeMfik  ^ 

'  Tile  qii«8tbtift  fok*  4fai6  opinio  bf  tb^  Cotyft  witr^i  '     i 

llnt^'  uliellier  tlte  ft]iprilitiit9  weM  Ifoble  «o  be'  infed 
Imf  aiiyifr  their  toHs  in  the  (Mirish  df  i^.    If  «M^  the* 
arteoumentoD  die  ^ypeHants  fai  tbe  parish  bf  Sow  wiis  to*^ 
be  strode  tout  of  file  Tal^.  '    ^ 

SeooiMllyt  whether  thejr  wei^  Keble  to  be  rstell  ^  fle^ 
jMrishr  of  Stf»  for  patt  of  the  eompensfttion  totitnij^  "tit^ 
coals  possitig  out  of  the  Oxford  Canal  into^  the  ^MM! 
Junction  Canal,  which  had  passed  along  the  Oxford 
Qirial  -in  die  parish  of  SMi  If  diej  were  ntM^  fi^ 
t#enty*fcarths  ef  the  som  at  which  they  were  asaJe^sM^ 
w«re  to  be  dedftcted  from  the  assessmetit.       '      ':  /  > 

Thhdiyi  whether  they  were  haUe  to  be  rated  ftT'OMfl 
pftrisb  of  Sm  fer  part  of  the  cotopensMiOR  toiitiage  r^-'"^ 
oehred  4n  respect  iX  fnerchoiidtze  (not  beii^  eools)  paia^^ 
ing  out  \af  any  navigable  canal  into  the  OxfeNlrXiBikX^ 
nd  thsnee  nitty  die  Grand  Jnnoiiein  Canal,  in  itM^t^ 
of  ftach^port  of  the  said  merchandisse  as  had  passed  idoi%o 
the  Otefdrtf  Candl  in  tb^  parish  of  S&m.  V  the^r  Wem' 
liotj  timti  eight  more  twenty-feuHhs  were  to  be  ^deAi^ted* 
froff%  the  SUM  assessed  on  the  app^lantd*'  -  ^        '^'^ 

^uftfdyi'vAioArer  they  w^re  Hftbie  to  be  rated  ftiOii^l 
parMi  of  Sm  for  paH;  of  the  compensation  totmage  t^' 
oeivMl in  tefi^peecof  merchandiae (not  bMiig eotO/^ pii^s^ ' 
ing /.oiil^lhe  Grand  Juncdon  Cttiallnto  thfe  ^^iS^^N 
Oanal,  laid  Ibence  in(o«ny  other  navigiMe  cand^'inine-' 
spoet  df^mf  andi  port  of  the  sdid  merdhandife^  in  had'^ 
ppBoed^dong the  On^d  Canidhi'tbe  pekitlk  dtS&ab*  -If 
they  were  not,  then  five  more  twenty-fourths  wene  to  be 
deducted  from  the  snm  assessed  on  the  appeHant^ 

Rfthly, 
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Ibt  Efur 


rMpactof  the  fAM>Te'ttiU%  or  any  pan  of  dieny  i4  ibo* 

pBriak  Jo(  Scvft  irbeihor  tba  wm  on  which  that  wero    , 

TlitOtroaQr 
Mt^yifrd  In  thfi  aboTO  rata  ought  not  to  be  Mltioad'tD     QomaiCa^) 


tha  Bmomt  ^hMi  aacb  toils  would  be  worth  10  ba^ 
ranted  by  a  ihM  pelioiu  The  aeraral  ads  of  the  Sthy 
15th,  and  2^  G.^toa  making  and  maintaining  the 
Qg^  Canal;  as  ako  the  3S  Q.^  «.8(K,  ^led  the 
Oiand  Jonedon  Canol  Adt,  were  to  be  ^onaldered  aai 
laiirt  of,  the  i^^ae.  , 

« 

.The  4ttom^  Qmeral%  AdmiM  Seijt^  md  TmM^  ia« 
siq^rt  of  the  order  of  sessioaak  The  Oxfbrd  Canal' 
Company  were  liable  to  be  rated  for  a  oeitain  pro*/ 
popti^  of  their  tolls  in  the  parish  of  iSbw.  [TKJBl  Tkan^ 
ic^  admiUiKly  that  isfter  the  eases  of  Jb$^  ir,  MH^M{nU^ 
Bex  y.  nei  Mt4  und  CaUer  Na:0lgaiim(b)^  Set  v.. 
Pn^if^  JdtKX  y.  Jlie  JPrnprintari  tf  the  SktfM$hire  md'. 
JV0t0ffUt$ktre  Canal  {i)9  Res:  v.  7V»tf  ttad  Met^  Jfctnt^, 
g0f^(f)9  and  jBmt  ▼•  Pidmir{f)^  the  company  were. 
Uabfcitobeao  ratecL]  They  are  KaUe  also  t^  be  rated  ^ 
i%  je^qpeiit  of  .the  compensation  duty  which  Is  grantah 
them  by  the  8d  Q.f^  #%80«  «.10.  By  thai  ad  tha  pio-! 
piri^toTB  are  authoriaed  t)0  talie»  in  lieu  of  the  mileage 
doqr  to  which,  they  were  before  entitiedi  the  firfloiriag< 
rates ;  first,  for  nil  coals  whiah  ahonld  pass  from  tha  Oiw^ 
fiird  Qmal  into  or  upon  the  said  intended  canal,  the  sum  t 
of  8s.  9dL  per  ton,  withoai  any  regard  to  the  distanced 
i^|i<th  the  same  should  pass  upon  the  OsifkrdemA  \  aod^ 
th»ii  for  all  other  goods,  4c0.  which  shoaM  passih>manyi 

(a)  ZB.i i#.  119.  (6)  8  T.  R.  66a 

<«)4T.|t£43^  (d)S7.ie«MX 

«.    |ir)  IM^^CMB.  If)  lAltC5M. 

navigable 
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ThTv.J.  from  tfaenoe  into  or  upon  the  mid  inlfiMWwi 
|£.  »«.*. -a  !««««- 1^  «  ^  *.  O^ 
^^  Co..  CaitoL  and  ffom  thence  into  or  open  «ny  other  Bwit-. 
gri>le  canal  (except  certain  artidea  in  the  a«t  Wf&dUkdji 
the  sum  of  4s.  4il.  per  too»  withoot  aiqr  regard  lo  iliCi 
distance  the  same  should,  hate  passed  epoQ  the  Q^^M 
CanaL  Before  the  passing  of  this  act  the  Oq^v^ 
Canal  Coropeny  were  entitled  to  take  certoia  toHa  lA 
lespect  of  which  they  would  have  been  raleaUe  in  ^a^K 
parish  along  which  the  canal  posses,  and  the  cofot^, 
pensation  is  granted  to  them  by  the  latter  act  in  li0tt..o£ 
the  mileage  duty,  to  which  they  otherwise  would  haie. 
been  entided.  Now  as  the  (M^brd  Canal  GbmpMiy. 
would  have  been  rateable  in  the  parish  of  Sim,  ia  psn 
spect  of  a  certain  proportion  of  the  milekige  du^  tkmfi 
must  be  rateable  in  the  same  pnqE^ortioa  of  that  diid^ 
which  is  given  as  an  equivalent  for  it.  And  thtai-.is  Mt 
distinction  in  principle  between  coals  and  eny  other, 
goods.  There  was  originally  a  mileage  duty.  Thiili: 
for  convenience,  was  changed  to  a  gross  sum,  and  the; 
whole  question  is,  whether  that  sum  is  to  be  anlgeefr  to. 
the  same  burden  as  the  former  duty.  Aa  to  the  leal 
question  put  to  the  Court,  it  must  be  admitsed  that  tiiia 
iqipellants  are  rateable  for  that  amount  only  which  aodlu 
tolls  would  be  worth  if  let  to  a  third  person* 

ft 

W.  K  TamUm^  HcOech  and  QaiMurnt  ^fMx^  The 
compensation  duty  does  not  necessarily  goiisttMe  muf 
part  of  the  profits  of  the  land  belonging  to  the  company 
in  the  parish  cSSam;  it  u  not,  therefore^  the  aofayeol  of 
rate  in  that  parish,  although  it  may  be  true  that  it  wEa» 
substituted  in  lieu  of  that  which  was  rateaUa;    It  mimt 

be 
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dMgr,  but  mf«r  astatteh  AiOf  ti  (M# 

yihaiiflkr^^  V^mM  be  payable  to  theni  if  tto  laii# 
kPMft&>^Mi!iak'4^Sb»ini^  net  paaaed  ofiftr.  CBaj%  A 
t%iQtib«lJ«s?a  wkele,  » tke  eaiiae  of  tbe^ompenaalioi^ 
di^ft'lAdg  ><lglfefiw^  it  IS  earned  in  respect  of  the  whole 
idlMifitiN^iteiialy  and,  of  ooarse,  a  pioportion  of  it  in 
riipicMiP  tiM  part  which  is  in  the  parish  of  Sow.'}  Tim 
^fftMitaSi  Mi  noitlie  veqiote  cause  of  the  oompensatiom 
Any'i^ilMlfe  ebnsidered,  Now  the  pcoxittiate.'cause  by 
tflMli'i^  iMaptasalSQfi  doty  becomes  payabk^'iBy  4h»c[ 
dW  gMll^piMs  nto.or  oat  of  the  O^^df  (^Md ;  ond^ 
$fdi£iflf»i'^^mbmbie  at  all,  it  oagbt.to  be  rated  in  tk^ 
ffHAa^ Mktimtiim^  wlletfa  they  are  to  passittCo  oi^oltMf 
dA  «MlM^'  Bi^pose  d^re  had  been  a  pftymeQt  in  gtwe 
MM.  Hp^db^y^ar,  SOOCtf.  in  another,  40p0/^  in  asothetv 
aMTSooq^'ln  fMiocfaer,  with  respect  to  any  parthudav. 
pHt^t^kt^w^mpmy-  would  not  bare  been  rateable  in  m* 
tfietl^snbmo  eumt.; :  but  if  rateable  ai  all  ibey^r&only 
iaiiAh  in  dfe  parish  where  the  oompenMion  doif  hei 
citimpBJfMti  as  in  the  case  of  a  sluice*  in.thatcas^ 
liiMibilatbccapie  doe  for  the  use  of  the  sluioeviiatlf  ^  sfi^ 
the  proprietaai^^  coptribute  to  .the  relief,  of  th^'pvoriitf 
that  parish  where  the  sluice  is  situate.  So  in  this  case* 
thPcuuipfMlltliii'  ^iltjE  beaomes  payables,  oiiry.HeGilfc8e 

ii^'wocrt^of  tfie<l|;/2V^'Canali«.'  4  ijo 


i[aaqaio3  ;»<b  «'■<'  y,  .^..  •   .'  »   •  J.  ,       !.  I'l:*;;  m.  ^ 

lo  JkB^tav  A*  t^l  tkiak  that  the  Q^fiM  Can^  Cow 
paiyriifdl  atttJMe<figB<hg :  pmiah'  c£,Sam.i  :SSb.iinlBt 
dsaaaUt  thaMmflactKBBifadiifeiiiiing  one  gfctfatflihtTeasBbg 
■lint,  and  the  effect  of  them  is  this,  that  for  coals  pass- 
Vol.  IV.  G  ing 
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18S5«       ing  along  the  Oxford  Canal,  and  not  going  into  tlie 
_   .,  Grand  Junction  Canal,   there  shall  ^  paid  to  much 

Hie  Knro  ^  *^ 

<va<n^  per  mile  per  ton,  and  it  is  clearly  established  by  Itex^ 
CmaI  Co.  t.  Milton  (n),  that  the  proprietors  are  rateable,  as  the 
occupiers  of  the  canal,  or  land  covered  with  water,  for 
the  mileage  duty,  as  profits  arising  out  of  that  land  so 
used,  and  in  every  parish  through  which  the  canal  passet^ 
in  respect  of  the  land  there  situate  and  so  used  for  the 
eanal ;  but  as  to  coals  passing  into  the  Grand  Junction 
Canal,  instead  of  a  toll  per  mite,  the  stat.  dS  G.  %,  enectA, 
that  there  shall  be  paid  a  fixed  sum,  without  regard  fo 
distance ;  but  still  that  fixed  sum  or  compensation  do^ 
is  earned,  in  consequence  of  the  goodft  passing  idong 
the  Oxford  canal :  and  part  of  it  must  be  considered  as 
earned  in  every  parish  along  the  line  of  that  icanal.  Sa» 
Is  one  of  the  parishes  in  respect  of  which  the  compear 
ation  duty  arises,  and  the  company  are  rated  for  that 
proportion  of  the  whole  which  is  earned  in  the  parish 
of  Scm.  It  is  called  a  compensation  duty,  but,  in  ikct,  it 
is  a  rate  given  for  coals  passing  along  the  canal.  This 
being  so  as  to  coals,  there  is  no  d{fi*erence  as  to  other 
goods,  except  that  they  must  come  from  some  other  canal ; 
but  that  cannot  vary  the  construction  of  the  statute. 

Then,  as  to  the  amount,  it  appears  that  other  lands 
are  rated  according  to  the  amount  which  would  be  ob- 
tained by  letting  them  at  a  rent,  this  company,  there- 
fore, must  be  rated  according  to  the  same  rules ;  and» 
consequently,  ought  to  be  assessed  in  respect  of  pro- 
perty valued  at  1000/.,  and  the  sum  at  which  they  are 
to  be  assessed  must  be  50/.  -The  order  of  sessions 
must,  therefore,  be  amended.  ) 

Bayley  J.    The  compensation  duty  stands  upon  the 

(o)  5  A  ^A,  112. 

same 
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stme  footing  as  the  mileage  duty,  and  each  is  liable  to       1885. 
be  rated.     Now  the  mileage  duty  is  rateable,  because  it 
k  the  profit  accruing  from  land  covered  with  water,  and 


The  Kmi 


the  towing-path  for  each  mile  over  which  the  goods     CtiialC9» 
are  cooveyed,  and  the  compensation  duty,  is  the  profit 
arisiDg  from  the  land  covered  with  water,  and  the  towing* 
path  thnongfa  the  whole  line  of  the  canal,  and  the  Com- 
pany are  rateable  for  the  proportions  earned  by  them 
in  each  parish  through  which  the  canal  passes.    The 
Grand  Junction  Canal  might  have  occasion  to  use  the 
Oxfiarfl  Canal,  and  they  tlierefore  made  a  bargain  to 
give  a  compensation  to  the  Oxford  Canal  Company  for 
fSpmg  akxag  the  whole  line  from  one  to  the  other ;  that 
.was  beneficial  to  the  Oxford  Canal.     The   terms  on 
whidi  the  Grand  Junction  Canal  Company  are  at  liberty 
tp  use  the  canal,  are   2s,  9d.  per  ton  for  coals,  and 
4«.  W,  per  ton  for  other  goods.     It  has  been  said,  that 
,  tjie  compensation  is  payable  for  passing  into  and  out 
of  the  Oxford  Canal  at  BraunsUm^  and  that  it  is  like 
the  case  of  a  sluice,  the  proprietors  of  which  are  rate- 
able in  the  parish  where  they  are  paid.     If  that  were 
so,  I  should  think  the  company  were  not  rateable  in 
&BD ;  but  the  fallacy  is  in  .the  premises,  for  the  com-< 
pensation  is  not  for  passing  into  or  out  of  the  Oxford 
canal,  but  for  nsing  it. 

HoLBOTD  and  Littledale  Js.  concurred. 

The  rule  drawn  up  was  for  amending  the  rate,  by 
reducing  the  sum  assessed  upon  the  defendant 
for  and  in  respect  of  the  towing-path  land,  and 
that  part  of  the  Oxford  Canal  which  lies  within 
the  parish  of  S(nDj  and  the  tolls  and  dues  accruing 
thereupon,  to  the  sum  of  1000/.,  and  by  reducing 
the  assessment  made  thereon  to  the  sum  of  50/. 

G  2 


84  '  CASES  IN  EASTER  TERM 

1825. 


saiurda^,  Tlic   KiNO  ogaitist  The   Inhabitants  of 

BOTTESFOllD. 

Ap*uperwM  TjPON  appeal  against  an  order  of  two  justices,  for 

weeks  before  the  removal  of  J.  Whitehead  and  Mary  his  wife, 

4i"waget,  and  from  the  parish  of  BoUesfordy  in   the    county  of  iei- 

^«tbutiio  cester,   to  the  parish   of  East  Bridgford,  Nottingham, 

^nUoned  for  ^^  ^^"^^  ^^  quarter  sessions  quashed  the  order,  sub- 

duimtion  ofthe  -^^  ^    ^^  opinion   of  this  Court  on    the  following 

terrice.     The     j  ^  ^ 

pttuper  went        case : 

into  the  tenrioe  «,        ,       ,  *  i  •     j  r 

a  week  after  The   pauper,    John    Whitehead,   was   hired   at    the 

and  upon  the      Bingham  Statutes,  which  happened  about  three  weeks 
master  told  him  before  Martinmos  1818,   to   serve  one  Huskinson,   of 
Sf  custom  to*    ^^  Bridgford,   as  a  servant  in  husbandry,  for  the 
SS  wuSh  for"   w^^s  of  4*/.,   and  received  Is.  earnest,   but   no  time 
more  than  fifty-  ^^s  mentioned  for  the  duration   of  tlie  service.     He 

one  weeks,  that 

be  forgot  to       was  to  go  into  the  service  about  a  week  after  Mar^ 

mention  it  at 

the  time  when    tinmaSy  at  the  regular  time  for  husbandry  servants  to 

he  hired  him,.  i    .         i  mi  i  it 

and  therefore,  enter  their  places.  The  pauper,  who  was  the  only 
no  objection,  he  witness  examined  by  the  Respondents,  stated,  that  he 
i^nforlftT-  entered  into  the  service  a  week  after  Martinmas  1818; 
one  weeks,  and  ^|^^^  ^^   ^^  Same   day  on  which   he   arrived   at   his 

give  him  an-  ^^ 

other  shilling      master's  house,  his  master  said  to  him,  "  It  is  not  the 

for  earnest. 

The  pauper  ac-  custom  to  hire  servants  in  this  parish  for  more  than 

cepted  it,  and 

remained  in  the  fifty-one  Weeks,  which   I   forgot  to  mention  to  you  at 

serrice  tiU  the       i.ti-j  t^.»  ii 

following  Mar-  the  time  I  Dired  you  at  Btngham  statutes;    and  there- 

tinmas.    There  n         -e  l  i_«     x»         t  ^   t.*  r      t 

not  having  been  K>^^e,  if  you  have  no  objection,  I  must  hire  you  afresh 
Sie^oM  ***'  for  fifty-one  weeks,  and  give  you  another  shilling  for 
had  been  a*  dU-  ^"^^^^ »"  when   the  pauper  accepted  of  such  earnest. 

solution  of  the 

original  contract!  and  not  a  dispensation  with  the  week's  service :  Held,  that  that  waa  a 
question  of  fiict  for  the  sessions,  and  they  having  determined  it,  this  Court  refused  to  db- 
turb  their  dediion* 

The 


BoRltfOUl* 
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The  paoper  was  never  out  of  Huskinsan^s  service  from  1825. 
the  first  moment  he  came  upon  the  premises,  and  re-  ' 
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mained  therein  at  East  Bridgjbrdj  until  the  day  after  agamai 
Martinmas  1819,  when  he  ^quitted  his  place  along  with  tntior 
other  servants,  having  first  received  his  wages  of  4/. 

SearleUy  MarriaU^  and  Hwn^et/^  in  support  of  the 
order  of  sessions.  Assuming  that  the  contract  being 
indefinite  in  this  case,  must  be  taken  as  a  hiring  for  a 
year,  still  there  was  no  service  under  that  yearly  con- 
tract,  for  on  the  very  day  when  the  pauper  came  to  his 
master  a  new  bargain  was  made  for  fifty^ne  weeks. 
Besides,  the  pauper  did  not  stay  a  whole  year  in  the 
service,  and  the  sessions  were  well  warranted,  fix)m  the 
&cts,  in  considering  that  there  was  a  dissolution  of  the 
contract,  and  not  a  dispensation  with  the  week's  service. 

S.  M.  Phillips  and  Hildyard^  contrit.  The  hiring  in 
th^  instance  being  general,  must  be  taken  to  be  a  hiring 
for  a  year.  There  has  been  a  service  under  that  hiring, 
and  a  dispensation  with  the  week's  service  by  the  master. 
There  was,  at  all  events,  a  day's  service  under  the  yearly 
hiring ;  and  what  took  place  between  the  master  and 
servant  on  that  day  may  be  considered  as  a  dispensation 
with  the  week's  service. 

Abbott  C.  J.  I  think  the  conclusion  drawn  by  the 
sessions  was  right  I  agree  that  originally  there  was  a 
contract  operating  as  a  hiring  for  a  year,  but  the  service 
under  it  was  a  service  commencing  a  week  after  Martin^ 
mas.  It  is  stated  in  the  case  that  the  pauper  was  hired 
three  weeks  before,  but  that  he  was  to  go  into  the  service 
a  week. after  Martinmas,    There  is  nothing  to  shew  that 

G  3  the 
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lS25i  the  service  was  intended  to  commence  sooner.  Asnumidg 
_  .,  that  there  was  a  hirinir  for  a  yean  to  commence  a  l^eek 
agttimt  after  MmiinmaSi  it  is  quite  dear  that  there  has  not  been 
i&ta  of  a  year's  service.  Then  has  the  master  dispensed  with  the 
service  for  the  last  week>  or  was  the  original  eontoid 
rescinded  ?  It  appears,  that  on  the  same  day  on  which 
the  pauper  arrived  at  his  master's  house,  the  latter  said 
to  him,  "  It  is  not  the  custom  to  hire  servants  in  this 
parish  for  more  than  fifty-one  weeks,  which  I  forgot  to 
mention  to  you  at  the  time  I  hired  you  at  Bir^am 
statutes;  and,  therefore,  if  you  have  no  objection,  I 
must  hire  you  afresh  for  fifty-one  weeks,  and  give  you 
another  shilling  for  earnest ;"  when  the  pauper  accepted 
of  such  earnest.  I  consider  that  to  have  been  a  dissolution 
of  the  original  contract  and  a  substitution  of  another.  If 
this  amounted  to  a  fraud  (although  I  have  great  diffi-» 
culty  in  saying  what  is  a  fraudulent  contract  in  this  re- 
spect) the  sessions  ought  to  have  found  fraud.  They 
hare  not  done  so.  I,  perhaps,  should  not  have  inter- 
fered to  set  aside  the  decision  of  the  sessions  if  tliey 
had  drawn  a  different  conclusion,  but  I  should  not  faaVIe 
been  so  well  satisfied  with  it. 

Bayl«y  J.  I  think  this  was  a  point  for  the  decision 
of  the  sessions,  and  I  wish  that  the  justices  at  sessioitt 
would  understand  that  it  is  their  duty  to  determine 
questions  of  fact,  and  not  to  send  them  to  this  Court  for 
decision.  They  thereby  put  the  parties  to  unnecesearf 
expence.  I  agree  that  there  may  be  a  dispensation  with 
the  service  at  any  period  of  the  year,  but  whether  theitt 
was  so  or  not,  was  a  question  of  fact  which  ought  CO 
have  been  determined  by  the  sessions.  I  cannot  say 
that  they  have  improperly  said  there  was  not.    Had 

they 
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thcgr  found  that  there  was  a  ooDtract  of  hiring  under        18S4^» 
wbich  the  service  was  to  commence  at  Martinmas^  and        - 
Cbat  the  servant  by  leave  went  to  the  master's  service  a       ag^iKU 
week  lately  the  court  might  have  come  to  a  different        ants  of 
condosion.     So  if  diere  was  originally  a  contract  for  a  '*^*>>» 

je«»  that  might  be  dissolved.  Whether  it  was  so  dis- 
solved or  not,  was  a  question  for  the  sessions.  If  this 
was  a  fraudultfit  agreement^  the  sessions  ought  to  have 
found  the  foct  of  fraud.  The  question  in  this  case  was 
for  the  sessioosy  and  I  cannot  say  that  their  determio* 
ation  is  wrong. 

Hojjiovii  and  Littledale  J.  concurred. 

Order  of  sessions  confirmed* 


The  King  against  The  Churchwardens  and    siaurdaif. 
Overseers  of  the  Parish  of  Stow* 


JliiyTth. 


JOSEPH  JSHTONj  Ann  his  wif^  and  their  three  Ap«ipcr,tiine 

L/  weeks  After 

children,  were  removed  by  an  order  of  two  justices,  AfoyHiay  isso^ 
from  the  township  ofStaurton  by  SioWi  in  the  coun^  of  umi uHid^ntiM 
iMtin^  to  the  parish  of  Si(m  in  the  same  county,  a^cvfem^ 
Upon  appeal,  the  sessions  quashed  the  order  subject  to  SIT^'^/^Tl 
the  opinion  of  this  C!ourt  on  the  following  case.    The  ^  ^^**  ^^  ^ 

*  o  tbe  czpintion 

pauper,  three  weeks  after  May^dty  1820,  took  a  house  ofOiattinM 

hired  it  egein 

and  land  in  the  appellant  parish,  at  the  rent  of  15/*  for  another 
for  one  year,  from  the  preceding  May-day  to  May^day  i^    He  o&?* 
1821.    And  at  May^day  1821,  he  took  die  same  again  ml^f^^^ 

time  of  the  fint 
hhfcig  «atil  iiz  oMOths  lifter  the  seeood  biriiig,  and  paid  the  rent  during  4ie  whole  period^ 
mlfnlmed  from  Mayday  1820 :  Held,  that  he  thereby  gained  a  settlement  in  &»  for  that 
the  occupation  under  the  different  hirings  might  be  connected  so  as  to  make  an  ooeupatioa 
far  one  whole  year  within  the  meaning  of  the  59  G.  3.  c.  AX 

G  4  at 


«t>  CAS£S  IN  EAST£R  TERM 

iS9i^^      Bt'tbe  same  rent  for  the  y^r  then  ensuing;    Theptaper 
^^^.     resided  in' die  house,  and  occupied  the  land  from  the 
tine  he  first  hired  the  same  till  five  months  after  Mt^ 
dm/  IS2I9  and  paid  the  whole  rent  during  the  ft  roe  he 
sO'OCCDpi^  the  said  honse  and  land*  

Balgw/  and  Hildyard  in  support  of  the  ordxx  of 
sessions.  The  question  turns  upon  the  69  6. 3.  r^M^ 
by  which  it  was  enacted,  **  that  after  the  passing  of  that 
act,  no  person  should  obtain  a  settlement  by  renting  a 
tenement,  unless  it  should  be  a  house  or  land  bon4  fide 
hired  by  such  person,  at  and  for  the  sum  of  10/.  a  year 
at  the  least,  for  the  term  of  one  ixhoUe  year^  nor  unless 
such  house  should  be  held,  and  such  land  occupied, 
and  die  rent  ibr  the  same  actually  paid  for  the  ietm  ^ 
0me  \Bhole  year  at  the  least/'  In  this  case  the  house  ami 
land  were  hired  for  the  term  of  a  whole  year,  and  the 
rent  was  paid,  but  they  were  not  occupied  ibr  the  tern 
of  one  whole  year*  There  was  an  occupation  for  a  year 
tmder  two  separate  terms,  but  such  occupation  cannot 
be  connected  so  as  to  satisfy  the  words  of  the  act.  It  is 
troe,  that  services  under  various  hirings  have  been*  held 
snlBcient  to  gain  a  settlement  under  the  8  &  9  ^.  S.  c.  SO. 
s.  4.,  bat  several  learned  judges  have  expressed  an 
opinion,  that  the  statute  had  been  improperly  con- 
strued,* although  they  fielt  bound  to  adhere  to  former 
deebions,  Bex  v.  Aynhoe  (a).  Rex  v.  Filbmgky.  {b)    - 

N.R.  Clarke  And  Amos  contrL  The  word  term  in 
this  statute  is  not  used  in  a  technical  sense,  but  means 
period  f  and  if  so,  there  b  no  doubt  that  the  pauper 

I"  .  .  .  ' 

(a)  2  BMi.  253.  pL  S17.  (^)   X^.^A.  S19. 

gained 
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a  settlement  id  SUm,  In  Bejf  v.  North  ColUng-'  18S5< 
iiaii(tf)i  the  Coort  held  that  the  statute  was  satisfied  by 
the  ttaiting  for  a  year  several  tenements  taken  at  diflferent 
timesy  prcmded  the  pauper  held  them  together  during 
a  whole  year.  If  the  occupation  of  different  tenements 
luider  separate  yearly  hirings  will  suffice,  surely  it  is 
teffieieot  if  the  patqcier  occupies  the  same  tenement  under 
diflkxent  yeariy  hirings.  The  statute  should  be  con- 
sMed  sirietlyy  and  in  favor  of  the  settlement ;  for  the 
liglbt  to  be  irremoveable  is  not  given  by  statute,  but  is 
indigenous,  and  a  relict  of  still  greater  rights  given  by 
the  common  law. 

•  •  • 

•  Abbott  C.  J.  I  am  of  opinion,  that  the  sessions  have 
is  this  ease  mistaken  the  law.  All  that  the  act  in 
i^Kstion  reqvires  for  the  obtaining  a  setdement  has  been 
oonifdied  with.  There  has  been  a  hiring  of  a  house 
and  lattd  tar  a  whole  year,  at  a  rent  exceeding  10/.,  and 
there  has  been  a  boni  fide  occupation  and  payment  of 
rent  fixr  more  than  a  year.  That  satisfies  the  whole  of 
the  act  It  has  been  contended,  that  the  legislature 
ibust  have  meant  the  hiring,  occupation,  and  payment 
to  be  for  the  same  year.  If  that  had  been  their  inten- 
tioD,  it  would  have  been  easy  to  say  that  the  occupation 
and  payment  should  be  for  such  term.  But  as  the  words 
t>f  the  statute  have  been  complied  with,  we  cannot  say 
that  a  settlement  has  not  been  gained,  on  the  ground  of 
some  supposed  intention  of  the  legislature. 

•  •  •  w 

•  Batlet  J.  Considering  the  state  of  the  law  before 
the  act  in  question  passed,  the  words  of  that  act,  and 
the  decision  of  this  C!ourt  in  Rex  \.  North  CMinghamj  I 

(a)  iS.iC  578. 

think 
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I8tt^       think  we  tre  bbmid  to  say  that  a  settlement  waft  gaiiied  ia 

.jJT^  "     'S^^ttL    Before  the  pessiog  of  the  act  it  was  not  neoeasaiy 

^  jy*y*       that  a  teneoieiii  should  be  hired  for  any  specific  period^ 

the  mere  occupadon  for  forty  days  of  one  or  more  teiiie* 
ment^t  together  of  the  annual  value  of  10/*9  sufficed* 
llieti  came  the  59  6.  $.  c  50^  requiring  that  the  iene* 
men!  should  consist  of  a  house  or  land>  or  bothj  that.it 
should  be  hired  for  a  year^  occupied  for  a  year^  and  that 
the  rent  should  be  paid  for  a  year.  All  those  requisites 
have  been  literally  comfdied  with,  and  the  case  of  lU^ 
V*  Nfirih  GoUii^kam  decided,  that  the  taking  need  not 
be  of  one  entire  tenement;  and  I  collect  from  that  case, 
that  the  court  did  not  think  it  necessary  that,  where 
there  are  several  tenements,  the  holding  of  aU  sbQuld 
comoaice  at  one  and  the  same  time*  And  this  is  a. 
reasonable  construction  of  the  act ;  for  suppose  a  man 
to  hire,  at  Miciaebnas,  land  for  a  year  at  the  rate  of  91^ 
and  in  like  manner  to  hire  at  each  quarter  of  the  year 
land  of  the  same  value^  and  to  occupy  the  whole  and 
pay  the  rent  for  five  years;  unless  the  occupation  under 
different  hirings  can  be  connected,  it  would  be  difficult 
to  say  that  he  ever  occupied  a  tenement  of  10/.  per 
annum  for  one  whole  year.  That  surely  would  be  a 
very  unreasonable  construction.  I  am  therefore  of 
opinion,  that  the  occupation  under  the  different  hirings 
stated  in  this  case  may  be  connected,  and  that  the  pauper 
thereby  gained  a  settlement  in  Siaw. 


HoLaoYD  J.  I  think  that  a  settlement  was  gained 
by  the  renting  a  tenement  stated  in  this  cas^  connected 
^wUh  the  other  oircumstanoes  of  occupation  and  payment 
ptreojU  We  ^are  required  to  pnt  a  constructbn  ot>  a 
restricdve  act;  but  evon  if  that  were  not  so^  I  should 
f  think 


.fir.     .,•' 
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tllbk  thtt  the  irords  of  it  hav«  been  ccnnpli^  If       lMtf» 

ithtd  been  intended  that  the  oeeQ|mtiogi  ihottld  be  &i 
the  same  term  as  the  hiring,  the  legblatare  would  pro*^ 
bsfaljr  have  faitroduced  the  words,  Jbr  ike  said  term.  It: 
seems  to  me^  that  the  woids  *<  nor  unless^"  have  been 
xmed  in  mdear  to  divide  the  sentence,  and  to  exclude  the 
oenrtroctioli  now  eontended  for  on  behalf  of  the  eppek 
lants.  The  dicta  as  to  Uie  decisions  on  the  8&0  fV.  S» 
&ia«c%  not  applicable  to  this  case;  that  ttatnte  re** 
qaifes  Aat  the  Bcrvant  shall  be  hired  for  a  year,  and 
oottdnne  and  abide  in  the som^  sctviee  for  a  whole  year; 
there  wasf  llMfeibre)  strong  ground  for  sopposii^  ihat- 
the  kgishture  meant  the  service  whidi  the  paity  was' 
hired  to  peiibmi)  vis.  a  yeerly  service.  Bat  the  statote 
now  befiire  M  does  not  require  that  the  oocupatba  shall* 
beibi:  the  stove  term  as  the  hiring. 

iJTtLEBMLB  J.  Upon  the  strict  words  of  the  actf  I 
thiiik  Aata  tetdcment  was  gained  in  iSfois,  but  at  tiie 
soaelime  I  eannot  but  think  the  meanbg  of  the  l^gil^ 
laCoie  eatremdjT  donbtfol. 

Order  of  sesaioos  qnaahed« 


The  Kam  agamst  The  Inbabitaats  of  FnfD(m«  saturdoif. 

^  May  7th. 

U/ILUAM  SUef,  Mary  his  wift^  and  five  chiMreni  The  forty  dayt* 

rr  _     ,  jr.  .       .  ^  rtiidenetDe- 

weiw  removed,  by  an  order  of  two  juitiee%  froiii  cesury  to  con- 
Utt  parish  of  Medgrave^  in  the  counly  of  SugUi^  to  the  b^  hiring  and 
pemh  of  Mubth  m  the  county  of  Amuty  and  upon  ^^^  ^ 


tfpedf  the  aeseiooa  confirmed  the  order,  sntijtet  to  the  ^,^^be 
opinion  of  this  Court  upon  the  following  case :  ""jj'  Wriii«^ 


The 
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jtffiM.  The  tiaiiper,  miUam  Sifff^^  was  hived  by  the  fier^ 

J.  VeMrih  on  the  2d  of  Naoemb^  ISOT,  fotf  a  jear,. 


^f«m4t        served  the  whole  of  that  period^  and  afterwards  con- 


turned  in  Mr.  Ventriis  senrioe,  mider  suooessfare  jrearly 
hiciog%  until  the  2d  oi  November  1811,  when  the  pan{ier 
was  again  hired  by  Mr.  Feniris  for  another  year;.  The 
pauper  served  his  master .  at  the  pariah  of  Si.  PeUn't  in 
the  East,  in  the  dty  of  Oj^brd,  from  the  said  2d  of 
November  1811,  until  the  14th  K^AprU  1812.  He  then, 
aooompanied  him  to  several  other  places  ttU  the  8d  of 
November  J 812^  when  he  was  again  hired  hyYit.VeHtrm 
for  another  year,  and  he  travelled  about  with  his  master 
until  the  20th  of  December  1812,  on  whieh  Jay.  they 
airived  at  Findon^  in  Sussex^  the  appelant  pariah,  whece 
they  oontinued  more  than  forty  days ;  and  afterwards  ike 
accompanied  his  master  to  the  said  parish  of  A.  Pefei^s 
m  the  East,  in  the  city  of  Oxford,  where  they  oontimied 
from  the  25th  vX  February  up  to  the  2d  viJprillBlS,  a 
space  of  thirty-eight  days,  and  on  the  2d  oi  April  1618, 
left  Oxford  for  Seeding,  where  they  continued  until  the 
2d  of  May  following  (thirty  days),  vriien  they  parted  by 
mutual  oonaoit* 

Nvlan  and  B.  Andrews,  in  support  of  the  order  of 
sessions.  The  last  settlement  gained  by  the  pauper  was 
at  Findon*  He  there  served  forty  days  mider  the  last 
year's  hiring*  On  the  other  side,  it  must  be  contended 
^^t  he  gsuned  a  subsequent  settlement  in  Oxford  by 
serving  there  for  thirty-eight  days.  But  that  will  not 
suffice,  unless  the  Court  decide  that  forty  days'  residence 
within  the  compass  of  a  year  is  sufficient^  although  under 
different  hirings.  Bex  v.  Denham  {a)  decided  that  the  forty 

(a)  1  AT.  f  5*  821. 

days' 
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dii^  ffsideilce  must  be  within  the  compass  of  a  year, 
but  not  that  they  may  be  under  two  different  hirings. 

Cmuthoipe  (with  whom  were  Storks  and  Dover)  oontra. 
This  case  is  fipee  fiom  all  doubt.  On  die  2d  of  April 
lilS  tbe  pauper  left  Oxford^  having  resided  there  forty 
days  within  the  compass  of  a  year,  and  part  of  that  serw 
rke  was  under  a  yearly  hiring.  At  that  time,  therefore, 
he  clearly  was  settled  at  Oxford;  and  as  he  never  after* 
Wfldds  TtBtoraed  to  Findonj  he  cannot  now  have  a  setde- 


MSB. 


HmKim 


of 


'  ABBdTT  C  J.  The  settlement  of  the  pauper  is  clearly 
at  Oxfbrds  he  was  undoubtedly  setd^  there  on  the 
dfl  6fjfyrU  1818,  having  resided  there  more  tbta  forty 
diys'Mthiu  the  last  year  of  his  service,  and  gained  no 
sofaaequent  setdemenL  It  is  not  necessary  that  the 
whole  of  the  residence  'should  be  under  die  last  year's 
hiking. 


BiiTiiET  X  I  think  this  point  was  in  eflect  decidefd 
in  Bex  v.  DenAam  and  Bex  v.  Mambrd,  which  was  be- 
fore the  court  in  1819.  It  has  never  been  decided  that 
die  forty  days*  residence  must  be  under  the  last  year's 
•hirag. 


*  HoutOTD  and  Littledalb  Js.  concurred. 

Order  of  sessions  quashed. 


.    .    »     w    •   • 
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The  Kino  against  The  Inhabitants  of  Chilles- 

FORD. 


Tb^  King  against  The  Inhabitants  of  Winslow. 

An  iafaot  pmi-  T^  th^  fii^  of  these  cf»es»  upon  m  wpmi.  Mui^at  an 

per  may  gain  a    a  •  « »  ^ 

■ettioneDt  by  order  of  justioes  for  the  removal  of  Join  JS!lf€^  ^8^»0^ 

▼ice  with  bis      bis  wife,  and  four  children,  from  the  parish  of  JBk^ihbw^gk 

'  ^*  tP  the  parish  of  ChiUe^d  in  the  wunQf  ijfN^i^iolki  the 

ippurt  <of  quarter  sessions  eonfirmed  the  pi^e  Sttbj^t 

i(0  the  ppinion  pf  this  Court  on  the  IbUpfvikig  ce$e : 

W.  Byet  the  pauper's  fathar,  beiqg  a  married  JnMA» 
«nd  Mtled  in  Cbilletford  himselFi  let  bimsdif  to  Mr*  Ttjf- 
lor  Qi  BljfiVJwrgh  better  ilhaa  fourteen  yean  ago^*  as*. a 
shepherd.  He  was  to  have  for  the  first  yea^40K.  for 
wages,  ten  coombs  of  wb€»t  and  two  of  barlqr,  produced 
on  $be  farasb  the  goipg  of  thirty  buee^ing  ewea  yun&i 
10^  i9i  yaar*  and  a  eottage  ii»  A^^rgita  rrat  &m^  wonih 
l^ree  i^itiQ^gs  a  year.  W.  Bjfe  conUwed  with  Mr«  2%- 
J^  jGbr  foiiitef n  yeM»  tqxw  the  san^e  terms*  The  eves 
were  W^By^s^  and  fed  with  Mr.  Ta^^n^s  sheepf  atld 
went  in  the  morning  in  the  sheep  walk,  and  in  the 
the  aftemopQ  em  Mie  lay^Tb  and  in  tb^  winter  on  the 
t^rpjps  wbieh  wjar^  notdi^awn,  but  a  certain  porUon  of  the 
turnip  field  was  hurdled  oS^  and  the  sheep  then  fed  upotn 
the  turnips ;  but  during  winter,  when  from  frost  or  snow 
it  was  necessary,  they  were  fed  with  hay,  though  for 
several  seasons  the  weather  being  open,  there  was  Jio 
occasion  to  feed  them  with  hay.    If  W»  Bife  had  not  hai4 

the 
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the  cottage  he  would  have  had  more  wages,  and  it  was       IMB* 
ONiTeiiient  for  him  as  a  shepherd,  as  it  was  on  the  spot       ^^^77^ 

W*  Bge  hired  every  year  one  or  two  pages,  over        •9'imM 

Hn  Intithtt* 
whom  Mr.  Tailor  had  no  contnd ;  and  about  nine  yeary        Mia  u 

ago^  when  one  Jarois  one  of  the  pages  was  to  leave, 

W.]^  about  a  week  before  Old  Midsummer,  agreed 

with  his  son,  the  paoper,  who  was  at  that  time  nineteen 

years  of  age  and  unemancipated,  to  serve  him  for  a 

year,  firom  Old  Michaebnas  to  Old  MiehaelnutSy  in  Jar* 

oi/fr  place,  at  the  same  wages,  %h  a  year,  which  time  the 

pauper  aerv^,  atid  slept  in  Btyihburgh,  being  then  un* 

narMsd,  in  bis  father's  house. 

'•I 

In  Sex  V.  WMaWf  upon  an  appeal  agamst  an  order 
ef^jmo  jdstiees  for  the  removd  of  Etixabaik  Lane,  the 
wife  at  T.  Lane,  and  their  two  children^  from  Winsbm, 
Bmsis,  10  Beamli^  Hants,  the  court  of  quarter  sessions 
qaash^  the  otAeti  subject  to  the  q>inion  of  this  Coart 
on  the  following  case : 

•     7.  LmKj  the  husband  of  the  jumper,  when  aixmt 

fooMeen  years  old,    being  then  unemaneipated,   nftiB 

Jiiaed  by  hisfotfaer,  who  was  a  sawyer,  residing  at  Bemi^ 

Knh  bat  not  havmg  a  setdement  there,  to  assist  him  fai 

las  work  as  a  sawyer.    A  oontract  was,  in  point  of  &ct, 

laade  between  them,  whereby  the  son  agreed  to  serve 

the  fiahar  for  a  year  at  tlie  wages  of  9L  lOf.,  his  beaid 

tokd  lodging  being  also  provided  by  the  &ther ;  be  served 

this  year  with  his  father  ia  Beaidieu,  and  retdv^  Ms 

wages,  and  at  the  expiration  of  idiis  contract,  served  his 

fiilher  for  two  successive  years  under  new  centi-acts,  tt 

mcreased  wages*    The  question  for  the  opinion  of  tbb 

Court  was,  whether,  under  this  hiring  and  sserv^se  in 

Beatdieu,  a  settlement  was  gained  by  T.Lane.    The 

principal  question  discussed  in  these  two  cases  was  the 

same^ 


CASES  IN  EASTER  TERM 

IM5.  samet  viz.  whether  an  iniant  could  gain  a  aetdement  by 
a  hiring  and  service  with  a  parent.  In  the  fint  there 
was  another  point,  viz.  whether  the  pauper's  &ther 


hm'khm 


••ti«f  quired  any  settlement  in  Blythburgh  by  the  going  of  the 
thirty  sheep ;  but  upon  that  point  the  Court  gave  no 
opinion.  In  Rex  v.  Chittesfbrdj  Marryai  and  Dover 
were  heard  in  support  of  the  order  of  sessions,  and 
Nolan  contr^ ;  and  in  Bex  v.  IVinsUroo,  Scarlett,  Dooer^ 
and  Morris  -were  heard  in  support  of  the  order  of 
seissions,  and  Bligh,  contrft,  was  stopped  by  the  Court. 

In  support  of  the  orders  of  sessions  it  was  urged,  that 
there  was  not  any  case  where  a  minor  had  been  held  to 
gain  a  settlement  by  serving  a  parent  under  a  contract^ 
unless  the  pauper  had  previously  gained  a  settlement  in 
his  own  right,  or  had  become  emancipated.  Thus  in 
Cheskam  v.  Missenden  (a),  a  daughter  who  had  a  settle- 
ment of  her  own,  and  lived  with  her  iiither,  who  was  a 
poor  man,  as  a  hired  servant  for  lOs.  a  year,  besides 
what  she  could  gain  by  her. labor,  was  held  to  gain  a 
settlement  There  the  pauper  had  a  settlement  of  her 
own.  So  in  Bex  v.  Chertsey  (6),  the  pauper  had  gained 
a  settlement  in  her  own  right  by  hiring  and  service  be- 
fore she  hired  herself  to  her  father,  and  it  does  not,  in 
that  case,  appear  whether  the  pauper  was  an  infimt. 
Here  the  pauper  being  an  iniiint  was  not  capable  of 
entering  into  a  contract  of  hiring  with  his  father.  .  The 
will  of  one  was  subject  to  the  will  of  the  other,  and, 
therefore,  a  valid  contract  could  not  be  made  between 
them.  The  pauper  was  under  a  legal  obligation  to 
servu  his  father  without  any  contract.    In  Bex  v.  Beau* 

(a)  S  BoU.  178.  pi.  857.  (6)  8  T.  S.  57. 

*  * 

lieu 
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'f^^.«U.^#$  M^'.  ^^^  A"  invalided  soldier  nvhp  ha^       l^2,& 
Ifaave  of  al^spikpe  was  incapable  of  gaining  a  settleijaent  of     _.*-^«^ 
hiring  apd  service,  not  being  sui  juris  to  hire  himself       '*Wirf '*' 
witljip  the  statute  of  3  JT.  4-  Jf.  c.  1 1 . ;  and  Lord  Elkn-'      'kMaoi-^' 
bowi^  there  laj's  it  down,  that  in  order  to  gain,  a  spt- 
tj^iD^qt  a  party  must  be  sui  juris,  and  have  tjlie  faculty 
of  disposing  of  his  oimi  service ;  and  he  further  says, 
that  a  hiring  and  service  is  where  the  servant  is  able  to, 
give  the  master  s^  quid  pro  quo.     Now  here  the  pauper 
already  9we<}  his  services  to  his .  father ;  he  could  not, 
therefore,   give  the  father  any  thing  in  return  for  his 
^flSRs^.    L4**o^  C-  J.     Suppose  the  son  had  first  hired 
himself  to  another,  and  then  hired  himself  to  his  father, 
w^uld  that  be  a  good  hiring?]     In  that  case  he  would 
bp^^ema^dpated  and  sui  juris  for  tlie  purpose  of  gaining 
a.  settjeo^t  ^nder  tlic  poor  laws.     This  is  analogous  to 
thejfSLse  of  sailors,  during  a  voyage,  contracting  for  ad- 
ditioDal  w^ges }  and  such  a  contract  has  been  held  to  be 
vpicl^  09  the  ground  that  there  was  no  consideration  for 
the  ulterior  pay  premised  to  the  mariners,  they  having 
soldj  ^11  their  services  till  the  voyage  should  be  com- 
pleted.    So^  during  the  minority,  a  child  owes  all  his 
services  to  his  parent.     Then  to  consider  this  question 
with  reference  to  the  policy  of  the  law  in  giving  a  settle- 
n|^  by  hiring  and  service,  the  statute  of  William  con- 

» '  '         '  • 

£/ies  the  power  of  gaining  a  setdement  by  hiring  and  ^ 
service  to  unmarried  persons,  not  having  cjiild  or 
cl^ildreq*  The  object  of  the  legislature  was,  that  a 
inarried  person,  or  a  person  having  lawful  children, 
could  not  communicate  to  the  children  a  settlement  in 
the  parish  by  entering  into  a  contract  of  hiring  and 

(a)  5Jlf,j[S,  229. 

Vol.  IV.  H  service; 
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18<5»  service ;  and  the  0>urts  have  put  this  coustruotion  upoo 
the  statute,  for  it  has  been  held  that  a  man  may  gain  ^ 
agamtt  settlement  by  hirinir  and  service  if  his  children  are  eman- 
ants  of  cipated  at  the  time  from  which  the  parent  engages  U> 
serve,  (a)  Now  it  will  defeat  this  object  of  the  statute 
altogether  if  it  be  held  that  the  father  can  by  making  a 
contract  of  hiring  and  service  with  his  children  enable 
them  to  gain  a  setdement  in  the  parish  where  he  resides. 
Besides,  it  will  lead  to  great  practical  inconvenience, 
and  to  very  nice  and  difficult  questions,  and  to  great  con- 
trariety of  evidence  whether  there  exists  in  fact  a  contract 
of  hiring  and  service  between  the  parent  and  his  child« 

On  the  other  side  it  was  urged  that  the  argument  in 
support  of  the  order  of  sessions  assumed,  that  there  w^ 
the  same  relation  between  a  parent  and  child  as  be- 
tween a  husband  and  wife,  so  that  the  one  was  Ic^^aUy 
incapacitated  from  making  a  contract  with  the  other. 
That  it  was  quite  clear,  that  an  infant  might  Qiake  a  con- 
tract for  his  own  benefit  with  a  third  person.  It  had  h&&\ 
decided  that  he  might  bind  himself  apprentice,  Newbwy  v, 
St.  Maty,  Reading  (6),  and  Bex  v.  Saltan  (r),  and  if  such  an 
engagement  with  the  parent  was  to  be  held  void,  it  would 
*in  practice  afiect  the  interest  and  rights  of  an  infinite 
number  of  persons  who  derive  their  ri^t  of  fireedom  in 
corporations,  as  well  as  many  other  privil^es  firom 
being  bound  to  and  serving  their  parent.  It  had  been 
decided  by  the  cases  cited,  that  an  emancipated  child  may 
gain  a  settlement  by  a  contract  of  hiring  and  service 
with  its  parent.  If  emancipation  be  necessary  to  enable 
a  child  to  contract  with  his  parent  as  is  assumed  by  the 

(a)  Rex  T*  Cowkone^me,  10  JSatt,  88,  (b)  8  JSoU,S65.  /^495. 

(c)  1 39tU  617.  pi.  886. 

argument 
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ar]giimeDt  on  the  other  side,  it  would  follow,  that  as  1835. 
merdy  attainiDg  the  age  of  twenty-one  years  is  not  the 
groand  upon  which  the  child's  ability  to  contract  with  agabu^ 
the  parent  is  founded,  and  as  it  does  not,  per  se,  eman-  ^  anu  of 
dpat^  that  a  son  who  has  attained  that  age^  but  who  is 
not  emancipated,  cannot  mdke  a  binding  contract  for 
service  or  any  other  purpose  with  his  father,  which  is  a 
proposition  altogether  untenable.  If  then  an  infant 
may,  for  his  own  benefit,  bind  himself  an  apprentice  to 
a  third  person,  and  by  consequence  to  his  parent,  it 
seems  to  follow  as  a  fair  inference,  that  for  his  own 
benefit  he  may  enter  into  a  contract  of  hiring  and 
service  with  a  third  person ;  and  if  so,  he  may  make  a 
similar  contract  with  his  6wn  parent.  Then  the  relation- 
ship is  not  Hke  that  of  husband  and  wife,  inconsistent 
with  such  an  agreement  Both  father  and  son  may 
derive  many  reciprocal  advantages,  as  to  instruction, 
Temnneration,  and  actual  service,  from  a  contract  for 
service  whidi  could  not  legally  result  from  the  mere 
idadon  of  parent  and  child,  andti  contract  which  may 
be  legally  and  morally  beneficial  to  both,  must  be  lawful 
for  bofii  to  make.  As  to  the  argument,  that  this  may 
lead  to  contradictory  evidence  at  the  sessions,  and  to 
idiigIi  litigation  diere,  it  applies  equally  to  all  contracts 
of  hiring,  and  certainly  not  less  to  hirings  afler  eman- 
cipation ihim  to  those  made  before.  It  is  not  the  di& 
ficulty  of  coming  to  a  legal  decision,  but  the  consc- 
iences of  the  determination  that  should  or  can  influence 
the  opinion  of  this  Court. 

Abbott  C.J*  I  am  of  opinion,  that  In  each  of  these 
cases  the  pauper  gained  a  setdement  by  hiring  and 
service.     It  has  been  conceded,  that  if  the  pauper  had 

H  2  been 
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1 825.        been  previously  emancipated,  he  might  have  gained  a  set- 
J~ir'       tlement  afterwards  by  hirinff  and  service  with  his  father. 

Tha  KiifO  ^  o 

a^ainsi  But  emancipation  does  not  confer  any  capacity  to  contract, 
ants  of  and  the  objection  is,  that  the  son  had  not  the  power  to  con- 
tract with  his  father,  although  he  might  with  a  stranger. 
The  contract  of  an  infant  made  for  his  own  benefit,  ac- 
cording to  general  principles  of  law,  is  not  void,  but 
voidable  only  at  the  election  of  the  .in&nt  This  dif- 
fers from  the  case  of  the  soldier  which  has  been  ad- 
verted to  in  argument;  he  is  under  the  dominion  of 
another,  and  owes  all  his  services  to  ebe  crown  at  all 
times,  and  a  contract  of  hiring  made  by  him  is  incon- 
sistent with  the  duties  he  owes  to  the  crown,  and  there- 
fore void,  but  in  this  case  the  contract  is  not  void  but 
voidable  only ;  and  if  an  infant,  therefore,  may  with  the 
permission  of  his  father  enter  into  a  contract  with  a 
third  person,  why  may  he  not  with  his  own  father  ?  and 
here,  the  father  by  taking  him  as  his  servant,  gives  his 
consent  to  the  contract  There  being  no  general  rule 
of  law  declaring  such  a  contract  void,  is  there  any  thing 
in  the  settlement  law  to  shew  that  a  settlement  cannot 
be  gained  under  such  a  contract  ?  It  is  said,  if  a  settle- 
ment may  b^  so  gained,  it  may  enable  a  lather  to  give 
to  his  son  a  settlement  in  a  parish  where  he  could  not 
derive  one  from  liim.  But  there  are  other  cases  of  the 
same  description.  It  lias  been  said  also,  that  our  holding 
that  a  settlement  can  be  so  gained  may  cause  great  con- 
fusion in  sessions'  law,  and  occasion  much  litigation  and 
difficult  questions  at  the  sessions.  I  cannot  say  that 
such  may  not  be  the  case.  Whenever  such  a  case 
arises  it  will  be  the  duty  of  the  sessions  to  look  nar- 
rowly at  the  facts,  and  to  consider  whether  there  really 
was  any  contract  of  hiring  and  service ;  and  one  mode 

of 
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lot 


of  ascertaining  that,  will  be  to  consider  whether  the 
fiitber  had  any  occupation  for  a  hired  servant,  and  if  he 
had  no  employment  for  the  son  as  a  servant,  the  sessions 
may  fiiirly  conclude  that  there  was  no  contract  of  hiring 
and  service.  In  both  the  cases  before  the  Court,  there 
is  every  reason  to  suppose  that  there  was  a  honk  Me 
hiring  and  service;  for  in  one  of  them,  the  pauper's 
father  faired  his  son  upon  another  servant's  leaving  him* 
In  the  other  the  fatlier  was  a  sawyer,  and  two  persons 
are  always  required  in  that  trade,  and  there  were  several 
successive  contracts  entered  into  between  them  at  in- 
creased wages.  It  seems  to  me  that  there  is  fair  ground 
to  suppose,  that  in  these  cases  the  paupers  were  really 
and  boni  fide  hired  as  servants,  and  therefore  that  a 
settlement  was  gained. 


against 
The  Inhabit* 

ants  of 
OfiLi»roar« 


Baylet  J.  This  is  the  first  time  that  this  question 
has  arisen ;  but  it  seems  to  me  that  the  son  was  com- 
petent to  contract  with  his  father,  and  that  all  the  legal 
consequences  resulting  from  such  a  contract  follow  from 
the  exbtence  of  the  contract.  It  is  clear  that  an  infant 
may  bind  himself  to  a  stranger.  In  that  case  the 
father  may  be  supposed  to  concur,  but  it  may  be  done 
without  fab  concurrence.  An  iniant  may  make  a  con- 
tract for  his  own  benefit ;  he  may,  therefore,  make  a 
contract  for  fairing  and  service,  for  tfaat  will  be  beneficial 
to  him*  It  will  give  him  a  right  to  sue  for  wages. 
If  he  does  not  perform  his  contract,  although  no  action 
maj  lie  against  him,  he  will  be  liable  to  the  statutable 
r^latioQS  applicable  to  masters  and  servants.  Then 
the  question  arises,  whether  the  relation  of  parent  and 
child  destroys  the  capacity  to  contract.  It  is  clear  that 
it  does  not  do  so  in  the  case  of  emancipated  children, 
or  of  natural  children,  or  of  step-children,  Rt\v  v.  SL 

H  3  J\'Ur% 
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1825.       Peter's^  Dorset,  {a)    And  yet  if  a  step-child  is  capable 
of  contracting  with  his  step-fiitheri  the  same  mischief 
aganui       results,  as  if  his  own  father  consented ;  the  same  ob- 

^[Im  lohabtt- 

onu  of  servation  applies  to  emancipated  children.  If  there  be 
only  a  pretended  service,  the  court  of  quarter  sessions 
ought  to  conclude  that  there  was  no  contract  of  hiring, 
and  to  decide  against  a  settlement;  but  if  there  be  a 
bonft  fide  contract,  it  produces  new  rights  and  new  re- 
lations. It  gives  the  father  a  new  right  of  control,  and 
the  child  a  right  to  wages,  which  is  beneficial  to  him ; 
and  it  also  gives  to  him  a  setdement  in  that  parish, 
where  be  serves  under  the  contract. 


LiTTLEDALE  J.  There  is  by  law  a  species  of  service 
due  from  a  son  or  daughter  to  the  parent,  which,  as  to 
the  latter,  is  the  foundation  of  the  action  of  seduction, 
and  there  it  is  not  necessary  to  prove  actual  service ; 
and  if  there  be  any  species  of  service  due  by  law  from 
the  child  to  the  parent,  why  may  not  the  obligation  of 
serving  the  parent  be  extended  by  allowing  him  to  hire 
the  child  at  certain  wages  for  a  specific  time.  It  is 
admitted  that  an  infant  tq^j  hire  himself  to  a  third 
person,  but  it  is  said,  that  being  already  under  the  con- 
trol of  tiie  parent,  and  owing  some  services  to  the 
parent,  the  child  cannot  make  a  contract  with  him ;  but 
there  is  no  reason  why  a  child  mSy  not  contract  to 
render  to  a  parent  other  services  than  those  which  are 
due  in  consequence  of  the  relation  of  parent  and  child. 
That  may  be  beneficial  to  the  infant,  and  will  at  the 
same  time  also  subject  him  to  the  statutable  regulations 
applicable  to  master  and  servant.     And  if  in  point  of 

• 

(a)  Burr.  SeU*  Cases,  513* 

law 
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law  a  cbild  mi^  hire  himself,  then  the  statute  gives  him       18S5. 
a  secdemeat  vesalting  from    the  hiring  and  service.     -.    ^ 
There  inay  be  some  certain  inconveniences  resnltinir    ^^v^^. 

^   ^  ^  ®     Hie  Inhabit. 

from  our  decision,  but  neither  the  common  law  nor  the  _  anu  of 
statate  law  say  that  such  a  contract  shall  not  be  binding. 
J,  therefore^  think,  that  in  both  these  cases  a  setdement 
was  gained.  My  Brother  Holrojfd^  who  has  left  the 
Court,  desires  me  to  say,  that  he  concurs  in  this 
opiaicNd. 

Orders  of  sessions  quashed. 


Warburton  against  Storr.  Mo^  loui. 

TJEBT  on  an  agreement,  whereby,  after  reciting  that  ?^"*j^^' 
differences  had  existed  between  the  parties,  and  into  ao  ^prt». 

.  .  1      nwnt  (not 

that  the  plaintiff  had  commenced  an  action  against  the  under  miIJ  to 
defendant,  they  '*  did  agree  with  and  to  each  other,  that  ^  oie^S^ 
they  the  said  plaintiff  and  defendant  respectively  should  ^^^' 
and  would  well  and  truly  observe,  perform,  and  keep  ^^Mnt """ 
the  award,  order,  arbitrament,  and  final  determination  n^*7  '' ^,  ^ 

'  ^  true  and  frith- 

of  C  S^**  concerning  the  said  action,  to  be  made  with-  fui  otMerraiica 

•  1  I.  J  and  perfotin* 

in  a  certain  time.     ^*  And  each  of  the  said  parties  did  ance'*  of  the 

award  to  be 

ther^yy  bind  himself  and  his  executors,  &c.  unto  the  made  by  a  s,t 
odier  of  them  his  executors,  &c.  in  the  penal  sum  of  peudtj  waa 
loot  for  the  true  and  faithful  observance  and  per-  ^^^^^J 
ibmiance^  on  their  respective  parts,  of  the  award  and  *•  •ul«ni«ion. 
determination  which  should  be  made  as  aforesaid."     The 
plaintiff  then  averred  performance  of  the  agreement, 
but  that  the  defendant,  before  the  expiration  of  the  time 
ibr  making  the  award,  did  hinder  and  prevent  the  said 
C.  5.  from  making  his  award,  according  to  the  true 
intent  and  meaning  of  the  said  agreement,  in  this,  to 

H  4  wit, 


Siou. 
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1626.  wit)  that  on,  &c.,  at,  &c.,  the  defendant  by  a  certain  deed 
"~"^  poll,  sealed  with  his  seal,  did  rescind,  revoke,  and  make 
agaimi  void  all  power  and  authority  whatever  given  to  the  said 
C  S.  by  the  said  agreement,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  have  and  demand  the  said 
sum  of  1002.  in  the  agreement  mentioned.  Demurrer 
and  joinder. 

Campbell  in  support  of  the  demurrer.  This  is  an 
action  of  debt  on  simple  contract,  and  the  question  for 
the  Court  is,  whether  the  defendant  has  incurred  the 
penalty  in  that  contract.  Now,  although  the  agreement 
contains  various  stipulations,  yet  the  penalty  applies 
only  to  the  non-performance  of  an  award  to  be  made. 
It  must  be  admitted,  that  an  implied  promise  not  to 
revoke  the  submission  arises  out  of  the  agreement,  and 
that  assumpsit  would  lie  for  the  breach  of  it,  but  the 
plaintiff  has  thought  fit  to  bring  debt  for  tlie  penalty. 
The  words  are,  that  the  plaintiff  and  defendant  respect- 
ively should  and  would  well  and  truly  "  observe,  per- 
form, and  keep  the  award,  order,  arbitrament,  and  final 
determination  of  C.  S"  Where  an  arbitration  bond  b 
given  containing  in  the  usual  form  a  condition  that  the 
parties  shall  "  stand  to  and  abide"  the  award ;  it  has 
been  held  that  the  condition  is  broken  by  a  revocation 
of  the  submission,  but  that  if  the  words  are  onerdy 
"  observe,  perform,  fulfil,  and  keep"  the  award,  there 
the  condition  is  not  broken  unless  an  award  is  mado 
and  not  performed,  Vynioi^s  case,  {a)  And  in  5  Ed,  4. 
S.b.,  cited  in  Fi/nior's  case,  it  is  said,  "  If  I  am  bound 
to  stand  to  the  award  which  J.  S.  shall  make,  I  cannot 


(a)  8  Co.  162.  3d  resolution. 


discharge 
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disc!uu]ge  that  arbitrament,  because  I  am  boand  to 
sland  to  his  award,  but  if  it  be  without  obligation  it 
is  othervise."  The  present  agreement  amounts  to  no- 
thing more  than  a  mutual  promise  to  perform  the  award. 
In  Marsk  v.  Bulteel{a)  there  was  a  covenant  not  to  pre- 
vent the  arUtrators  from  making  their  award. 


182in 


Warioktoh 
agaitut 

9tONU 


(MnaU  Russell  contr^.    In  8  Co.  162.  two  reasons  are 
given  for  the  third  resolution  in  Vyniof^s  case,  and  each 
of  them  shews  that  the  present  defendant  has  incurred 
the  penalty  in  the  agreement  of  submission,  1st.  He  has 
broken  the  words  of  the  agreement  to  •*  observe,  per- 
form, and  keep*'  the  award  of  C.  S.,  which  is  the  first 
reason  assigned  in  Vyniot'^  case.    A  distinction,  indeed, 
is  there  taken,  between   *^  standing  to  and  abiding"   an 
award,  and    *^  observing,  performing,  and  keeping"  an 
award;  but  surely  the  words  *'  observe  and  perform''  are 
as  comprehensive  as  "  stand  to  and  abid^"  and  must  in 
like  mann^  operate  to  prevent  a  revocation  of  the  sub- 
mission.   The  second  reason  for  that  resolution  was, 
that  the  obligor  had,  by  his  own  act,  made  the  condition 
of  the  bond,  which  was  for  his  benefit,  impossible  to  be 
performed,  and  by  consequence  it  had  become  single. 
That  doctrine  is  not  confined  to  bonds  with  condition, 
for  It  has  in  many  cases  been  held,  that  where  a  person 
by  his  own  act  puts  it  out  of  his  power  to  pei*forni  his 
contract,  that  is  in  law  a  breach  of  it,  Mat/n^^  case  (i), 
Omndey  v.  Winstanley  (c),  Hoiham  v.  East  India  Com'- 
jwwy(i),  Waddington  v.  Brist(m{e\  King  v.  Joseph,  {f) 
The  contract  in  this  case  has,  therefore,  been  broken, 


{a)  SB.iA.rtOl, 
(c)'  5  Easi,  2f36. 
(«f)  2  B.^  P.  452. 


{b)  SCo,  21. 
{d)  Davg.  272. 

(/)  5rflMni.45e. 


and 
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\^2Sh       and  the  penalty  attaches  as  a  legal  consequence  of  that 
"      breach. 

CampbeUy  in  reply.  The  words  of  the  original  claase 
of  submission  and  the  penal  clause  in  this  agreement  are 
the  same,  *^  observe,  perform,  and  keep  ;*'  and  appear 
to  have  been  intentionally  used,  in  order  that  the  penalty 
might  not  attach  unless  an  award  should  be  made  and 
disregarded.  Chamley  v.  Wmstanley  is  the  only  case  at 
.  all  resembling  the  present ;  and  there  the  word  **  abide*' 
was  introduced.  The  second  reason  in  VyiUai^s  case 
^plies  only  where  a  bond  has  beea  executed,  and, 
therefore,  does  not  afiect  the  present  case ;  and  the  first 
reason  is  decisive  in  favor  of  the  defendant. 

Cm\  ado.  vaUi 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  who  (after  stating  the  pleadings)  pro- 
ceeded as  follows.  The  argument  on  behalf  of  the  de- 
fendant was  founded  chiefly  on  the  third  resolution  in 
Fj/nior^s  case ;  in  that  case,  however,  it  is  to  be  observed, 
that  two  reasons  are  given  for  the  judgment*  The  one 
formal,  arising  out  of  the  words  of  the  condition,  the 
other,  which  may  be  called  the  substantial  reason, 
arising  out  of  a  well  known  and  established  rule  of 
law,  that  if  a  party  covenants  to  do  a  certain  thing,  and 
afterwards,  by  his  own  act,  disables  himself  from  per- 
forming it,  that  is  in  itself  a  breach  of  the  covenant. 
This  rule  is  so  well  established  that  authorities  need  not 
be  cited  in  support  of  it.  The  third  resolution  in  Vy- 
nun's  case  is  thus :  ^^  By  the  countermand  or  revocation 
of  the  power  of  the  arbitrator,  the  obligee  shall  take 
benefit  of  the  bond,  and  that  for  two  reasons ;  first,  be- 
cause 


8tMK. 
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cante  be  has  broken  the  words  of  the  condition,  which        IS8B\ 
arcf  that  he  should  stand  to  and  abide,  &c.  the  rale,  order,         '  "  ' 
&C. ;  and  when  be  countermands  the  authority  of  the        ^If^^^^ 
arbitrator,  he  doth  not  stand  to  and  abide,  &c«,  which 
words  were  put  in  such  c<niditions,  to  the  intent  that  there 
sfaoHid  be  no  countermand,  but  that  an  end  should  be 
made  by  the  arbitrator  of  the  controversy,  and  that  the 
power  of  the  arbitrator  should  continue  till  he  had  made 
an  award :  and  when  the  award  is  made,  thai  there 
are  words  to  compel  the  parties  to  perform  it;   viz. 
*  observe,  perform,  fulfil,  and  keep'   the  rule,  order, 
See,  and  this  form  was  invented  by  prudent  antiquity, 
and  it  is  good  to  follow,  in  such  cases,  the  ancient  forma 
and  precedents,  which  are  full  of  knowledge  and  wisdom.'' 
The  words  <*  stand  to  and  abide"  are  not  found  in  the 
present  contract ;  in  that  respect  the  plainti£P  has  departed 
from  the  ancient  form,  and  has  shewn  the  truth  of  Lord 
Coh^s  observation  as  to  following  ancient  forms,  for  by 
such  departure  be  has  occasioned  this  litigation.  The  di»» 
Unction  drawn  between  the  different  words  above  cited,  is, 
I  must  confess,  extremely  nice  and  subtle,  nor  can  I  dis* 
cover  any  real  and  substantial  difierence  between  them. 
Bat  the  second  reason  in  Vynior^s  case  is  clearly  applicable 
to  the  present,  viz.  that  as  the  obligor  had  by  his  own  act 
made  the  condition  of  the  bond  impossible  to  be  per- 
formed, the  bond  had  become  single.     Apply  that  to  a 
covenant,  and  it  falls  precisely  within  the  rule  which  I 
have  before  mentioned.     So  here,  the  defendant  having 
agreed  under  a  penalty  to  perform  an  award,  and  having, 
by  a  revocation  of  the  submbsion,  disabled  himself  from 

doing  so,  he  has  broken  his  agreement,  and  thereby  sub- 
jected himself  to  an  action  for  the  penalty.     For  these 

itasons  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Gray  and  Another  against  Cox  and  Others. 


Where  the 
plaintiflT  in  at- 
&uiii{»it  alleged 
that  in  consi- 
deration  that  he 
would  buy  a 
quantity  of 
sheatliing  cop- 
per of  the  de- 
fendant at  a 
certain  price, 
defendant  un- 
dertook that  it 
should  be  goody 
83und,  substan- 
tial, and  ser- 
viceable cop- 
per :    Held, 
that  tliis  war- 
ranty was  not 
proved  by 
shewing  a  pur- 
chase of  copper 
sheathing  at  ilie 
ordinary  mar- 
ket price,  no 
express  war. 
ranty  having 
been  given. 

Qusre, 
Whether  such 
evidence  would 
have  been  suffi- 
cient to  prove 
an  allegation, 
that  the  de- 
fendants pro- 
mised that  the 
article  sold 
should  be  rea- 
sonably fit  for 
sheathing  cop- 
per. 


ASSUMPSIT.  The  first  count  of  the  declaration 
stated)  that,  in  consideration  that  the  plaintiffs,  at 
the  request  of  the  defendants,  had  agreed  to  purchase, 
of  the  defendants  a  quantity  of  goods  and  merchandize, 
to  wit,  300  plates  of  copper  sheathing,  of  a  certain 
weight  per  foot,  to  wit,  &c.,  at  and  for  a  certain  price 
agreed  upon  between  them,  to  wit,  &c.,  the  defendants 
undertook  to  furnish  the  plaintiff  with  such  goods  and 
merchandize  as  aforesaid,  of  a  good^  sound,  substantial, 
and  serviceable  quality.  Averment,  that  the  plaintiffs, 
relying  upon  that  undertaking,  did  buy  the  copper  at 
the  price  aforesaid,  but  that  the  defendants  did  not  fur- 
nish such  goods  as  aforesaid  of  a  good,  sound,  substan- 
tial, or  serviceable  quality,  but  on  the  contrary  did,  in- 
stead thereof,  supply  the  plaintiffs  with  certain  plates  of 
copper  sheathing,  of  a  very  bad,  unsound,  and  worthless 
quality,  by  means  whereof  the  plaintiffs  having  affixed 
and  fastened  the  said  copper  plates  to  a  certain  ship  or 
vessel  of  them  (plaintiffs)  were  forced  to  lay  out  a  large 
sum  of  money  in  taking  them  off  again  and  procuring 
other  sheathingrplates,  and  affixing  them  to  the  said 
ship.  The  second  count  varied  in  some  immaterial  re* 
spects  from  the  first,  but  had  a  warranty  in  the  same 
words  as  before.  There  were  several  other  counts, 
without  any  material  variation  in  the  statement  of  tlie 
warranty.  Plea,  general  issue.  At  the  trial  before 
Abbott  C.  J.,  at  the  London  sittings  after  Hilary  term 
1824-,  it  was  proved  by  a  bill  of  parcels   and   receipt 

given 


Cox. 
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gWen  by  the  defendants,  that  in  May  1821  they  had  1825. 
furnished  to  the  plaintiffs  for  the  ship  Coventry  a  quantity  — 
of  what  they  called  "  Sheathing  Copper,"  and  the  price  afioina 
charged  was  the  market  price  of  the  day  for  that  article. 
No  express  warranty  was  proved ;  the  vessel  was  cop- 
pered by  shipwrights  employed  by  the  plaintii^.  The 
vessel  made  one  voyage  to  Demaara^  and  returned  in 
January  1822,  when  great  part  of  the  copper  was  found 
to  be  full  of  holes,  and  unfit  for  further  use ;  it  was 
dtminished  in  weight  more  than  usually  happensi  in 
the  same  space  of  time.  Several  witnesses  proved  that 
co[^r  sheathing  generally  lasted  four  or  five  years, 
but  admitted  that  the  article  in  question  was  copper,  atid 
appeared  good  when  put  on  the  ship,  and  that  no  defect 
could  be  discovered  by  inspection  of  the  article.  The 
defendants  were  not  the  manufacturers  of  the  copper, 
but  procured  it  from  tlie  manufacturer,  and  resold  it  at 
a  profit  of  5  per  cent.  It  was  admitted,  that  no  imput- 
ation of  fraud  could  be  cast  upon  the  defendants,  and 
that  it  must  be  considered  that  they  were  ignorant  of 
the  defective  quality  of  the  copper.  Upon  this  evidence 
it  was  urged,  that  the  plaintiffs  ought  to  be  nonsuited, 
no  warranty  of  the  copper  having  been  proved.  The 
Lord  Chief  Justice  was  of  opinion,  Uiat  tlie  defendants 
having  sold  the  copper  to  be  applied  to  a  specific  pur- 
pose, and  having  received  for  it  the  market  price  of  the 
dayj  must  in  law  be  considered  as  warranting  it  to  be 
reasonably  fit  for^a£  purpose;  and  under  this  direction 
the  plaintifls  obtained  a  verdict.  In  Easta-  term  a  rule 
nisi  for  a  new  trial  was  obtained,  against  which,  in  Mi- 
chadmas  temij  Scarlett  and  J.  L.  Adolphus  shewed  cause, 
and  Gumey  and  Campbell  supported  the  rule,  and  by  the 

direction  of  the  Court  the  case  was  again  argued  in 

this 
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IBSS.       this  term  by  J.  L.  Addphus  for  the  plaintiffi,  and  CamJ^ 
bdl  for  the  defendants. 


Okat 
Coi. 


Arguments  for  the  plaintiffs.  There  are  two  grounds 
on  which  the  plaintiffs  are  entitled  to  retain  the  rerdict 
found  for  them  by  the  jury.  First,  the  article  supplied 
by  the  defendants  was  different  from  that  which  was 
ordered  by  the  plaintiffi,  and  for  which  they  paid. 
Secondly,  on  the  contract  proved,  a  warranty  arose  by 
implication,  that  the  copper  should  be  reasonably  fit  for 
the  purpose  for  which  it  was  supplied.  The  contract, 
as  stated,  was  proved  by  the  bill  of  parcels,  and  the  re- 
ceipt given  to  the  plaintiff  on  payment  of  the  price.  It 
appeared,  therefore,  that,  a  certain  article  was  ordered 
at  a  certain  price,  and  of  a  certain  weight,  whence 
persons  conversant  with  the  trade  must  have  known  the 
nature  of  the  article  to  be  supplied.  The  weight  and 
the  price  were  those  of  sound  and  serviceable  copper  ;* 
the  defendants,  therefore,  must  in  law  be  considered  as 
having  sold  this  for  sound  and  serviceable  copper,  but 
upon  the  evidence  it  is  plain  it  was  not  so,  and  that 
the  article  furnished  was  altogether  di£ferent  from  that 
which  was  ordered,  Jones  v.  Baaoden  (a),  in  which  case 
HeiUh  J.  cited  and  relied  upon  a  case  (probably  WeaU 
V.  King  (i),  although  the  report  does  not  notice  this 
point,)  tried  before  himself^  which  was  an  action  on  the 
sale  of  some  sheep  sold  as  stock ;  the  evidence  was  that 
by  the  custom  of  the  trade,  stock  were  understood  to 
be  sheep  that  were  sound,  and  that  learned  Judge  told 
the  jury  that  it  amounted  to  an  implied  warranty  that 
they  were  sound,  and  that  direcdon  was  afterwards 

(a)  4  TaunU  S47.  (6)  12  Eattf  45S: 

sanctioned 
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smctiooed  by  this  Court  In  Yeais  v.  Pirn  (n), 
GiUi  C.  J.  says,  ^*  Where  a  party  undertakes  that  he 
will  supply  goods  of  a  certain  description,  he  must  ex- 
ecute hk  engagement  accordingly.''  In  this  case  it  does 
not  appear  that  the  whole  of  the  article  furnished  was 
copper;  when  the  vessel  returned  from  her  voyage,  the 
sheathing  had  fidl^  into  holes,  and  had  lost  greatly  in 
weight;  copper  usually  lasts  much  longer,  it  may  there- 
fore be  presumed,  that  the  whole  of  the  sheathing  was 
not  copper;  and  if  so,  Bridge  v.  fVain  {b)  is  expressly 
in  point  for  the  plaintiff.  Secondly,  there  was  an  im- 
plied warran^,  that  the  copper  was  reasonably  fit  for 
the  pujpose  to  which  it  was  to  be  applied.  The  maxim, 
caveat  empUr^  will  be  set  up  as  an  answer  to  this,  but  it 
is  inapplicable.  In  1  Inst.  102  a.  it  is  said,  <<  that  by 
the  civil  law  every  man  is  bound  to  warrant  the  thing 
that  he  aelleth  or  conveyeth,  albeit  there  be  no  express 
wananty;  but  the  common  law  bindeth  him  not  unless 
there  be  a  warranty  either  in  deed  or  in  law,  for  caveat 
emptor/'  But  here  a  warranty  is  to  be  inferred,  and 
by  comparing  Chanddor  v.  Lopus  {c)  with  Pasley  v.  JF^ee^ 
num{d)j  it  will  be  found  that  the  old  law  respecting 
deceit  has  been  much  relaxed  in  &vor  of  the  party 
decttYed,  particularly  since  the  action  of  assumpsit  has 
been  in  common  use.  In  Fisher  v.  Samuda  (^},  Lord 
Slknboroi^h  expressed  an  opinion  that  a  purchaser 
mi^t  call  upon  a  seller  to  take  back  his  goods,  if  they 
were  unfit  for  the  purpose  for  which  they  were  intended, 
provided  the  objection  were  made  as  soon  as  the  defect 
was  discovered,  which  was  done  in  the  present  case ; 


1885. 


(a)  2Manlul4U 
(c)  Cn.  Jttc*  4. 


(6)   I  Siark.  N.  P.  C  SOi. 
[d)  3  T.  R.  51. 


and 
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1825*  and  in  Gajcdine?'  v.  Graj/  (a)  that  learned  Jiyjge  sajr&» 
^^^  that  without  any  particular  warranty  it  is  an  impliec^ 
agfiinsi  term  in  every  contract^  that  the  purchaser  shall  have  a 
saleable  article  answering  the  description  in  Uie  con- 
tract ;  and  again,  in  Bbieit  v.  Osborne  (i),  "  A  person 
who  sells  impliedly  warrants  that  the  tiling  sold  shall 
answer  the  purpose  for  which  it  is  sold."  Jjiing  v.. 
Fidgeon{c)  shews  that  the  present  case  is  still  more 
favorable  for  the  plaintifE^  the  contract  being  for 
manufactured  goods.  Prosso^  v.  Hooper  (d)  is  not  an 
authority  on  tlie  other  side,  for  there  the  undertaking 
of  the  parties  collected  from  their  acts  was  held  sufficient 
to  control  the  words  of  the  contract.  Parlcijison  v.  Lee{e) 
is  the  only  authority  on  which  the  defendants  can  irely, 
but  there  it  would  have  been  sufficient  (if  no  warranty  is 
to  be  implied)  for  the  judges  to  have  said,  there  wa$  no 
warranty  and  no  fraud,  but  they  entered  into  the  whole 
question  of  intention,  and  that  was  made  a  main  ground  of 
the  judgment.  It  makes  no  difference  tliat  the  defendants 
were  not  themselves  the  manufacturers  of  the  copper, 
they  were  so  in  effect,  for  the  real  manufacturers  were 
their  agents  in  that  respect.  Neither  can  it  be  urged 
that  the  plaintiffs  had  an  opportunity  of  inspecting  the 
article :  an  ordinary  consumer  of  such  manufactured 
goods  cannot  be  supposed  capable  of  forming  a  judg- 
ment as  to  the  quality,  but  the  regular  dealer  in  the  com* 
modity  ought  to  have  such  knowledge. 

Argument^  for  the  defendants.     It  is  very  material  to 
consider  the  form  of  the  declaration  in  this  case.    It  is 


(a)  4  Cami^b.  144,  {b)  1  SSark,  A'.  P.  C.  384. 

(c)  6  TaunU  108.  (rf)   1  2?.  M,  106. 

(r)  2  i:as/,  314. 

in 
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io  nmmpAtf  not  deceit;  it  b  not  framed  upon  l!ie  bill 
of  ptfcels,  nor  opon  the  receipt.  If  the  deelaraCion 
htd  alleged  that  the  defenditot  imdertoolc  that  the 
attide  ipas  Copper,  or  copper^-sheadiicig,  that  would 
hsf e  been  proved  by  the  receipt  or  the  bill  of  parcels ; 
hoc  tbeoy  in  order  to  make  out  a  breach,  the  e^ence 
nost  have  been  that  it  was  net  copper,  or  not  copper- 
sheathing,  that  would  pass  for  such  in  the  market  Had 
diat  been  established,  the  case  would  certainly  have  been 
wilhm  Bridge  v.  Wain,  But  this  declaration  is  very 
difeient,  it  avers  a  promise  that  the  copper  should  be 
^'  of  a  good,  sound,  substantial^  and  serviceable  quality.'* 
Each  ooont  is  nearly  in  the  same  words,  eadi  contains 
a  warranty  against  secret  defects.  If  this  averment  was 
proved  fay  the  evidence,  it  must  be  admitted  that  the 
defendants  have  no  sufficient  defence,  whatever  pains 
tb^  may  have  taken  to  ensure  the  goodness  of  the 
artide.  Bat  it  was  not  proved,  there  was  not  any  evi* 
denee  csroept  the  bill  of  parceb  and  receipt,  and  tfiey 
certainly  shewed  no  express  contract  that  the  copper 
shcnld  be  of  any  partkular  description.  The  witnesses 
admitted  that  die  article  supplied  was  copper,  and  that 
befisre  the  voyage  there  was  no  appearance  of  any  de- 
fect; it  is,  therefore,  clear  that  the  defect  was  secret.  In 
all  simple  contracts  of  sale,  caveat  emptor  applies.  I» 
the  csdmaiy  case  of  the  sale  of  a  horse,  if  there  be  no 
express  warranty,  none  con  be  implied^  the  price  or  the 
purpose  to  which  he  is  to  be  applied  mil  not  raise  one. 
Eveiy  tbh^  is  bought  for  some  particular  purpose;  and 
as  to  the  prioe^  that  can  midte  no  moredifisience  in  this 
ease  dmn  in  every  other  where  an  article  ia  purchased 
at  the  wnial  market  price,  nrfuch  certainly  does  not  raise 
SD  implied  warranty.  Frand  undoubtedly  is  an  ex- 
VoL.  IV.  I  ception, 


G&AT 

Cnz. 


Cox. 
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1825*       ceptbn,  but  it  is  ooaceded  that  no  fraud  existed  in  tbis* 
'  case.    All  the  cases,  when  examined)  are  in  fiiwr  of  tlie 

OftAT 

tigahtu       defendants.     In  Yeats  v.  Pirn  there  wm  an  express' 
warranty:  the  custom  of  the  trade  was  set  up  as  an 
answer,  but  held  insufficiei^     In  Bridge  v.  fVaim  the 
plaintiff  leoovered  on  a  count  stating  that  he  contracted 
for  scarlet  cuttings,  and  that  the  article  supplied  was 
not  scarlet  cuttings.    In  Fisher  ▼.  Samuda  no  question 
arose  as  to  the  extent  of  the  warranty,  and  there  the 
goods  were  supplied  fi>r  exportation,  and  were  never 
seen  by  the  plaintiff,  whkh  appears  i^  to  have  been 
the  case  in  Laing  y.  Fidgeon.    Gardiner  Vw  Gray  is  also 
an  authorily  in  &vor  of  the  defendants,  for  there  it  was 
held  that  there  was  no  implied  warranty  that  the  goods 
should  be  equal  to  the  sample  exhibited,  but  the  plain- 
tiff recovered,  because  the  article  supplied  was  not  that 
which  was  described  in  the  contmot.    The  passage  cited 
from  Bluett  v.  OAome  is  primft  facie  in  favor  of  the 
plaintbOb,.  but  Lord  EUenborough  immediately  afterwards 
says,  "  In  thb  case  the  bpwsprit  was  apparently  good, 
and  the  defendants  had  an  opportunity  of  inspecting  it. 
No  fraud  is  complained  of,  but  the  bowsprit  turned  out 
to  be  defective  upon  cutting  it  up.    I  think  the  plaintiff 
is  not  liable  on  account  of  the  subsequwt  fiulure.'' 
Here  no  fraud  is  imputed,  the  copper  was  appareutly 
good,  and4he  plaintiffs  had  an  opportunity  of  inspect- 
ing it.    The  defendants,  therefore,  are  not  liable  on 
account  of  the  subsequent  fiiilure.     As  to  WeaU  v.  King 
the  declaratbn  averred  a  contmct  -  for  stock  sheep^  and 
the  whole  question  was  upon  the  custom,  as  explaining 
the  meaning  of  the  contract.     Here  the  artide  supplied 
was  sheathing-copper,  and  there  was  no  evidence  that 
the  customary  meaning  of  sheathing-copper  was  *<  copper 

17  that 
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thit  wotihl  last  five  years.''    Then  Parkinson  y.  Lee  is       1825. 
expnaatj  in  point;  the  second  count  there  averred  a*       ^^^ 
promise  to  supply  good^  sound,  and  merchantable  hopis.       '^^ 
The  eiadelice  was,  that  the  plaintiff  paid  for  them  a  fiur 
niarket  price'  tor  merchantable  hops,  but  no  express 
warvalily  befag  proved,  it  was  held  that  the  defendant 
was  nok  responsible  for  a  latent  defect  in  the  article 

Cur.  adv.  vult* 

Tbejndgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.f  who  (after  stating  the  pleadings)  pro* 
oeeded  as  follows.    At  the  trial  of  this  cause  no  evi- 
dent of  ah  express  warranty  ^^as  given.    The  proof 
was  that  the  plaintiflb  ordered  a  certain  quantity  of  cop- 
persheilthing,  and  paid  for  it  a  fair  maricet  price.    The  * 
phtea  were  affixed  to  the  vessel  by  a  shipwright,  who 
did  not  then  discover  any  defect  in  them,  nor  could  any 
defect  be  discovered  by  inspection.    The  defendants 
were  copper  merchants,  not  manufacturers.    It  appeared 
also  that  mi  theretnmof  the  vessel  from  her  first  voyage 
after  the  copper  was  put  on,  many  of  the  plates  were 
corroded  bythe  salt  water,  and  full  of  holes,  so  as  to 
muke  it  necessary  to  supply  them  by  new  ones.    At  the 
trial  {t  occurred  to  me,  that  if  a  person  sold  a  com* 
modity  for  a  particular  purpose^  he  must  be  understood 
to  warrant  it  reasonably  fit  and  proper  for  such  pur** 
pose.    I  am  still  strongly  inclined  to  adhere  to  that 
opinion,  but  some  of  my  learned  brothers  think  difier- 
endy.    Supposing^  however,  my  opinion  to  be  correct, 
still  the  pbuntifi  have  not  declared  on  a  warranty  or 
promise  of  that  nature,  but  upon  a  general  warranty ; 
and  we  are  all  of  opinion  that  such  a  general  warranty 

I  2  does 
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does  not  ariie,  nor  can  be  implied  in  law  firom  such  a 
contract  of  sale  as  the  present  For  thb  reason  we 
think  that  the  (pinion  expressed  by  me  at  Nisi  Prius 
was  incorrect,  and  that  the  rule  for  a  new  trial  must  be 
made  absolate. 

Rule  absolute. 


Miay  16tb. 


Laidlsh  against  Fosteb. 


^*^ihJ*uSSr    y4-tD£2JSOy  moved  for  a  rule  to  quash  a  writ  of 
should  be  fif.  error,  because  there  were  only  twelve  days  between 

teen  dayi  bo- 

tween  the  teste   the  teste  and  return.    The  Court  ^at  first  doubted  whe* 
writ  of  error.     thcT  they  could  qussh  a  writ  issuing  out  of  CSiaaoecyy 

but  upon  the  authority  of  Ucyd  ▼•  ScM  {a)  granted  the 

rule. 


Wig/dman  shewed  cause  and  contended  that  it  was 
not  necessary  that  15  days  should  intervene  between  the 
teste  Mid  return.  Such  a  writ  is  not  the  commeooe- 
ment  of  a  suit,  and  is  tested  on  the  day  when  it  issues, 
Hill  y.  Tebb  {b) ;  and  the  practice  has  been  not  tb  pass 
over  more  than  one  return  between  the  teste  and  the 
turn  of  the  writ 


Per  Curiam  (After  consulting  the  Master.)  There 
certainly  is  a  distinction  between  writs  of  error,  aad 
those  which  are  the  commenoement  of  a  suil^  and  as  the 


(ayiJhug.990. 


(6)  1 M  Jbp. SSS»    2TkU,ll7U 

usual 
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usual  conrse  of  practice  has  been  followed  hi  this  case,        18S5* 
«e  tliiiik  the  writ  oagbt  not  to  be  quashed*  (a) 

Rule 


(«)  Id  TViFsPraeiket  p.  1171.  6th  ed.,  it  it  aiid,  thtt  there  mutt  b« 
iifteeo  dijs  between  the  teste  and  return  of  writs  of  error,  but  no  •»- 
thori^  is  dtfld  hi  mpport  of  that  opuiioa. 


Ltttleton  agmnst  Cross  and  Another^  Execu-  jfeiufay, 

tors  of  Lush.  ^"^  '"•*"• 

T^ECLARATION  in  covenant  against  the  defendants  CoTenant 

-*^  ^  ^,  1     J  J     1  J     •    •  J -x        J  egiinst  esecu- 

as  ezecaU»rsy  they  pleaded  plene  administgavi^  and  tm.    Plea, 
a  retainer  by  one  of  the  defendants  with  the  assent  of  fri^t  and  a  rel 
the  odier  for  a  debt  due  to  himself.    At  the  assizes  the  ^"uial,  the 
defendants  pleaded  a  plea  puis  dandb  continuance^  to  ^^j^^^-i 
whidi  the  plaintiff  replied,  and  to  that  replication  the  p«u«.dvnin 

contuuanoe^  to 

defendants  demurred,  and  on  that  demurrer  judinnent  which  the 

plaintiffreplied, 

was  given  for  the  defendants,  {a)    A  mle  was  afterwards  and  defendants 
obtained  for  taxing  the  costs  of  the  whole  suit  for  the  replication^ 

j-i"— J Judgment  for 

WieOClantS.  the  defendants 

on  the  demur- 
rer :    Heldt 

KBoAi  shewed  cause.    At  idl  events  the  defendants  <i»tthey 

=^^  were  entttled 

cannot  daim  any  costs  except  those  incurred  after  the  ^  the  costs  in- 
curred after  th6 
plea  puis  darrein  continuance,  but  they  are  not  entitled  plea  puis  dar- 

to  any  costs.    The  claim  depends  upon  the  8  &  9  ^  9.  ance^but  not 
ell.  «.1^.(()   But  that  was  made  to  prevent  fifivolous  and  Se^tlSr*^ 

v^ftkstiottS 

(s)  Vide  a  ir.  f  (X  ait. 

(B)  And  Ibrasmudi  as  for  want  of  a  sufficient  proTision  bj  law  for  the 
pajMeut  of  costs  of  iuit,  ^ert  eril  disposed  perwns  are  encouraged  to 
bring  fivroloos  and  vexatious  actions,  and  others  to  neglect  the  du  pay- 
ment of  their  debts»  *■  Be  it  further  enacted,  that  if  any  person  or  pendis 

Is  "^^^ 


Cmo. 
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1825.       vexatious  suits.     Surely  this  cannot  be  called  a  iHvolous 
~       or  vexatious  suit,  for  at  the  time  when  die  cause  was 

I«TTfLnOlf 

^gniut  commenced  the  plaintiff  had  a  good  right  of  action,  and 
that  was  defeated  by  an*  act  subsequently  done  by  the 
defendants,  which  they  pleaded  puis  darrein  continu- 
ance. There  b  not  any  case  expressly  in  point;  but  in 
Toms  V.  Uqyd  {a)  the  construction  now  contended  for 
was  put  upon  the  statute. 

Campbell  and  Jeremf  contrii.  The  decision  in  Toms 
V.  Uoyd  does  not  afiect  the  present  case.  That  pro- 
ceeded on  the  ground  that  the  merits  of  the  case  Were 
not  determined  by  a  judgment  on  demurrer  tt>  a  plea 
in  abatement,  and  that  rule  was  followed  in  Garland  v. 
Exlon.  (b)  The  plaintiff  might  in  this  case,  after  the 
plea  puis  darrein  continuance,  have  taken  judgment  of 
assets,  quando  acdderint.  In  diat  case  the  plaintiflP 
would  not  have  been  liable  to  pay  any  costs,  but  as  he 
chose  to  proceed  after  the  plea  puis  darrein  continuance, 
his  situation  is  like  that  of  a  person  proceeding  after 
payment  of  money  into  court.  Under  such  circum- 
stances if  the  plaintiff  eventually  fails,  he  is  liable  to  all 
the  costs,  Jeffs  v.  Smith,  (c)    And  this  is  the  fiur  con- 


shall  csooiiiicii^  or  proiecttte  in  any  court  of  raoord,  any  action*  plaint, 
or  Miit  wiierein  upon  any  doourrer  cither  by  pUintiffor  defendant,  judg- 
Qcnt  ihaU  be  giren-fay  the  Court  againat  audi  pblatiff ;  or  if  atany  «ime 
after  Judgment  given  for  the  defendant  in  any  inch  action,  plaint,  or  luit, 
the  plaintiff  ihall  fue  any  writ  of  error  to  annul  die  laid  Judgment,  and 
the  mid  Judgment  shall  be  afterwards  affirmed  to  be  good,  or  tl|e  said 
writ  of  error  shall  be  diaoondnued,  or  the  plaintiff  shall  be  nonsuit 
therein;  the  defendant  in  every  such  action,  plaint,  suit,  or  writ  of 
error,  shall  have  judgment  to  recover  his  costs  i^nst  eveiy  such  pUin- 
tiff,  and  have  execution  for  the  same  by  capias  a4  mtisfiiciendunii,  fieri 
tSmas,  or  elegit. 

(a)  13  Mod.  195.        (i)  2 14>  JUtjfm,  992.        (c)  4  TawU*  196. 

stniction 
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stmcUoo  of  the  words  of  the  statute,  which  are,  that  if       1825. 
jix^eot  on  demmrer  is  given  for  the  defendant^  he 


Ltttlkton 


shall  have  judgmait  to  recover  his  costs,  which  must        aj^ainsi 
mean  oosta  generally,  and  cannot  be  confined  tp  the 
costs  of  anj  particular  part  c^the  suit; 


Batlet  J.  I  am  of  opinion  d)at  the  defendants  ane 
eatided  to  their  costSj  but  that  those  words  mean  the 
costs  incurred  subsequent  to  the  time  of  putting  in  tlie 
plea  puis  d^rein  continuance.  The  words  of  the  enact- 
ing clause  are  not  confined  to  persons  Mngtng  frivolous 
actions;  and  it  is  to  be  remembered  that  an  action  well 
bnMight  may  afterwards  be  fiivolously  and  vexatiously 
carried  on*  Here,  when  the  plea  puis  darrein  con- 
tinoanoe  was  pleaded^  the  pbuntiff  had  the  option  of  * 
suhmitting  or  proceedmg  with  the  action*  He  chose 
to  proceed^  and  having  put  in  a  replication  bad  in  law, 
certain  costs  were  by  his  act  incurred.  For.  those  costs . 
I  think  he  is  liaUe^  but  not  for  the  costs  of.  the  formei^. 
proceedii^gs,  inasmuch  as  the  action  appears  tp  have 
been  at  first  well  founded. 

HoLiu>Ti>  J.    i  think  that  the  defendants  are  entitled* 

to  costs,  but  not  all  costs  of  the  action,  for  it  was  right- 

fiiUy  commenced*    It  appears  to  me  that,  upon  the  true 

construction  of  the  act,  the  costs  arc  to  be  paid  by  the 

plaintiff  so  far  only  as  the  action  has  been  wrongfully 

prosecuted,  viz.  since  the  plea  puis  darrein  continuance 

pleaded. 

Rule  absolute. 
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Monday,  MoitTIMER  aod  OtheTS^  AsglgOeeS  of  M^BJUIIANy 

^^  ^^^  a  Bankruptt  against  Fleeming. 

J.  agreed  with  A  SSUMPSIT  turought  by  the  plaintifis,  as  asgignees 
Miuto  purdiMo  of  one  Merriman^  against  the  defendant  for  money 
^e*pri2  cf  ^»d  ^^^  received  for  the  use  of  Merriman  before  he  be- 
be^  inSi^to  ^^^  bankrupt,  and  for  mopey  lent  and  advanced  by  the 
pay  the  pur-     bankrupt  to  the  defendant,  and  for  wages  due  from  the 

chase  money,  it  •^  "  ^ 

was  tUpuiated    defendant  to  the  bankrupt  as  commander  of  a  ship  or 

that  the  sale 

mnd  transfer  of  vessel  for  the  defendant,  and  for  interest.  The  declare 
be  dererred       atiou  also  Contained  counts  for  money  had  and  received 

until  he  could 

pay  the  purchase  money,  in  the  nwnncr  tbeminaa«r  mentlonedy  and  tltat  ia  the  unha  tiait 
Sb  should  continue  the  legal  ovrner  of  the  ship,  and  should  be  responsible  for  her  6utfity 
Ac,  so  as  to  enable  the  sliip  to  proceed  op  her  intended  ▼ojage  tt» India  mnd  back,  wider 
the  command  of  ^.,  and  on  his  acoounL  CoTenants  by  A,  to  pay  to  B,  all  monies,  costs, 
and  charges  which,  linee  the  oompletion  of  the  last  voy^ge^  had  been  paid  by  bfan  od 
account  of  the  outfit,  or  costs  of  supplying  the  ship  and  the  prepiiums  of  insurance  until 
the  transfer  was  made,  and  also,  that  A.  should  pi^  all  peri  charges  and  disbumaneiits 
subsequent  to  the  sailing  of  the  ship  on  her  then  intended  Toyage,  and  to  pay  the  porchaae 
money  in  manner  following;  6rst,  by  two  instalments  jE>f  £rO0<.'eadi,  the  further  saor  of 
4000^.  by  bills  of  lading  and  invoices  for  goods  sliipped  on  board  the  ship  for  her  then 
intended  voyage,  and  which  goods  were  to  be  made  deliverable  to  ^.  or  his  assigns,  to  the 
intent  that  he  might  dispose  of  the  same  in  India,  and  invest  the  procBeds  in  other  goods  t» 
bo  shipped  on  board  the  ship,  and  to  be  made  deliverable  to  B.  in  Londont  or  invest  the 
same  in  bills,  and  then  the  net  amount  of  such  goods  or  bills  to  be  in  further  payment  of 
the  purchase  money.  Covenant  by  B.,  that  at  the  expiration  of  three  months  next  ensuing 
the  arrival  and  rspori  inwards  of  the  ship  in  London  from  her  tbed  intaoded  Toyag^  and 
upon  A.*B  paying  the  sum  thereby  intended  to  be  secured,  and  performing  the  covenants 
therein  contained^  that  be  iB*)  would  transfer  to  him  the  ibip.  At  the  time  of  the  exeou* 
tion  of  the  agreement  the  soip  was  in  the  port  of  London,  where  she  was  registered.  There 
wss  no  indorsement  of  the  agreement  on  the  certificate  of  die  registry ;  but  in  pursuance 
of  the  agreement  Jl,  had  possession,  and  fully  loaded  her  on  his  own  account,  and  saikd 
on  the  voyage  to  India,  A,  paid  to  B,  the  two  instalments*  and  deUvered  to  him  a  bill  of 
lading  of  goods  valued  iu  the  invoice  at  40002.,  which  wepe  consigned  by  B,  to  merchanta 
aft  Calcutta,  A,  left  those  goods  at  Madras,  and  then  proceeded  to  Calcutta,  vrfaere  ha 
relinquished  the  c^moiand^  4»  became  imnk^vpt,  aijd  did  not  complete  the  povcbaaa  of 
the  ship,  nop  pay  the  residue  of  the  purchase  money :  neld,  firs^  that  an  executory  con- 
tract for  the  sale  of  a  ship  was  within  the  statute  34  G»  3«  c«  68.  s.  15* ,  and^t^ieniftic,  that 
the  contract  for  the  sale  of  the  ship  was  void  for  want  of  an  indorsement  of  the  agreement 
on  the  certificate  of  regialty. 

Held,  secondly,  in  assumpsit  by  the  assignees  of  A.  against  27.,  that  the  true  ptindpla 
of  taking  the  account  between  the  parties  was  to  charge  the  assignees  for  the  sum  for  which 
the  sliip  might  have  been  let  or  chartered  for  such  a  voyage,  with  such  expenditure  (if 
any)  as  properly  belonged  to  the  freighter  of  the  ship,  and  such  further  expencc  and  los^ 
to  any,  as  B*  bad  been  put  to  by  the  misconduct  of  A.  in  the  management  of  the  ship,  and 
if  allow  to  the  aisignees  of  A,  the  sums  received  by  B,  in  respect  of  the  tiaosaction. 
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by  the  defendant  for  the  use  of  the  {4ainti£Ei  as  as- 
igaeeSf  Ac  &c.  Flea,  the  general  issue.  The  cause 
was  tried  at  the  London  sittiogs  afier  Mkhadmas  tenut 
hAne^JtboU  CJ^  when  a  veidict  was  fcund  lor  the 
pLBiotifi^  sntgect  to  the  opiiuoD  of  this  Court  od  the 
fixUowiog  case: 

h  caiDiiiission  of  bankrupt  duly  issued  i^inst  th9 
bankrapty  bearing  dote  Jamtary  25»  1820,  founded  on 
aa  set  of  bankruptcy  comaiitted  the  17th  day  of  De* 
tmber  1S19,  and  under  the  commission  the  plaintiffs 
¥Feie  duly  chosen  assignees  of  the  bankrupt*  The  d^ 
fendant  was  the  sole  owner  of  the  ship  Gcmges,  itgisterad 
in  the  port  of  London.  Qn  the  S7th  of  Me^  1817»  the 
ilefendant  and  the  bankrupt  duly  executed  articles  of 
i^peesMnty  reciting  that  after  the  arrival  of  the  Ganges 
in  the  port  of  London  from  her  last  voyage,  and  on  her 
ooippleting  such  voyage^  l^rriman,  who  was  Blaster  of 
the  ship,  oMitracted  and  agreed  with  the  defiuidant^  sole 
owner  thereof  for  the  absolute  purchase  of  the  ship  and 
her  sf^poitenants,  in  the  state  and  condition  the  same 
weie  m  on  the  completion  of  the  said  voyage^  at  or  for 
the  price  or  sum  of  7S50A  sterling;  but  that  Merriman 
dien  being  unable  to  pay  the  whole  of  the  purchase' 
mcmey,  it  was  further  agreed  between  them,  that  the  sale 
and  transfer  ^tke  ship  and  her  appurtenances  unto  Merr 
riman  shaidd  be  deferred  until  he  could  and  should  pay 
the  porehaae-money  in  manner  thereinafter  meolioned ; 
aod  that  in  the  meantime  for  the  benefit  and  acoom* 
ffiodation  of  him,  MerrimoHf  he^  Fkemii^  should  be 
and  continue  interested  in  «nd  entitled  to  the  said  ship 
and^her  appurtenances  as  legal  owner  tibereof,  and  should 
be  respowble  also  for  her  outfit  manning,  tackle^  ap* 

^    parelling^ 
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1925.  ftoellingy  ftirnlshing,  providing,  and  other  supplies,  and 
for  all  her  coats,  chaiges,  and  expenoes,  and  the  pre- 
miums and  oosts  also  of  the  insurances  on  the  ship  and 
her  freight,  so  as  to  enable  Uie  ship  to  proceed  on  her 
then  intended  voyage  to  India  and  back  under  the  com- 
mand of  him,  Merriman ;  but  upon  his  account,  never- 
theless, and  on  hb  entering  into  and  perfbnoin^lhe 
covenants  thereinafter  contained  on  the  part  of  him,  hb 
heirs,  executors,  &c.  to  be  perfimned  and  kept,  in -which 
case  he^  Merriman^  should  be  enUtled  unto  and  should 
receive  to  hb  own  use,  all  the  gains,  pn^ts,  and  earn- 
ings of  the  said  ship,  for  and  during  her  then  intended 
voyage  to  India  and  beck ;  he,  Marima$%%  covenanting 
to  be  at  the  same  time  responsible  for  all  losses  and 
damages  whidi  might  arise  or  result  ftom,  or  fiir  or  in 
respect  of  the  said  ship  on  her  intended  voyage  and 
adventure.  The  articles  of  agreement,  then  after  re- 
citing the  certificate  of  registry  of  the  ship,  contained 
covenants  by  Merriman  to  pay  to  Fleeming^  all  sums  of 
money,  costs,  charges,  and  ezpences,  which^  since  thecom- 
pletion  of  the  ship's  last  voyaye,  h^d  been  or  thereafter 
should  be  paid  or  expended  by  him,  tleemingf  or  for  the 
pajrment  whereof  he  mig^t  be  responsible  in  respect  of, 
or  for  or  on  account  of  the  ship,  or  the  outfit,  manning, 
and  otherwise  supplying  the  same,  and  the  premiums 
and  costs  of  insurance  on  the  ship  and  her  fineight,  or 
otherwise  concerning  the  said  ship,  down  to  and  until 
such  transfer  and  conveyance  as  was  thereinafier  men- 
tioned. There  then  followed  a  covenant  by  Merrimauj 
to  pay  all  port  charges,  disbursements,  and  expenditures 
requisite  to  be  paid  on  account  of  the  ship,  subsequent, 
to  the  day  of  her  sailing  from  Gravesetid  on  her  in- 
tended voyage ;  and  that  to  save  Fkeming  harmless  in 

coa- 


Ftmuiic. 


IN  THX   SiXtH   Y^R  OF  GEORGE  IV.  129 

ooaseqmMoe  of  hi*  continuing  owner  for  his,  Merrimafin .  1 825; 
aooomnlodationy  to  pay  the  purcbase-money  in  manner^  "' 
ftttowing:  SOOL  in  oosh  forthwith  on  demand,  other  j^»^^ 
SML  by  a  bill  of  exchange  pfl^^le  in  London  al  six* 
months  'from  the  date  of  the  agreement;  the  forther 
sumof  40001^  by  a  bill  or  bilk  of  lading  and  invoices  for 
goods  sMpped  <on  board  of  the  ship  for  her  then  in- 
tended  voyage,  and  wbieh  goods  so  to  be  contained  in 
the  bilbr  of  lading  or  invoice  shonM  be  made  deliverable^ 
to  FUiemmg^  or  Ms  order  ot  asrigns,  to  the  intent  that  be 
might  dispose  of  Ae  -goods  on  the  arrival  of  the  ship  in 
/fufiii,  and  ioiiesr  the  prooeediT  thereof  in  other  goods  to 
be'  shipped  on  board  die  said  ihip,  and  to  be  made -de- 
liverable  to  him,  Fleemit^^  in  theport  of  Zi^trndM,  by  bills 
of  lading  of  snch  lastHoentioned  goods  for  sale  in  the 
saidpoitof  London  f  or  that  the  prooaeds  of  the  said 
goods  outmtfd  might  be  laid  oat  in  the  parchase  of  a 
biH  of'  ekchai^  for  the  amount  thereof^  payable  in 
Landtm^  at  the  cption  of  Marriman;  and  then  the  net 
amount  of  such  remittances,  whether  in  goods  or  bills 
of  exchange"  to  be  in  forther  payment  of  the  principal 
sum  'or  purdiase-money  of  785(tf.,  and  all  the  xtssidoe 
of  the  prindpal  sum  of  7850/^  together  with  all  inteiest 
dnethereon,  on  im  aooount  to  be  truly  stated  at  the  ex- 
pintfSon  of  three  calendar  months  next  visaing  the  day 
ofthe  arrival  of  the  ship  in  the  port  of  LDfuAm  fiiom  her 
intended  voyage^  and  of  her  report  inward  at  the 
caslMiKJioase  there.  It  was  thai  provided  ^  that  in 
the  event  of  tho  loaa  of  the  ship  during  her  intended 
veyag^'die  said  principal  sum  df  7S5(ML  should  be  re- 
ctemsUe  from  Mertimanj  and  that  the  policioB  of  in* 
snnmce  already  dfected,  or  to  be  effiscted  by  Flemningy 
on  the  said  ship  and  her  fiei^^t  should  be  deposited 
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16£5k       wkh  him,  Fleeti^ngf  w  ooUatenl  securities.    Covenants 

by  Fkeming  thst.  At  tke  ezpmition  of  tbe  sud  term  of 

offOntt  three  calendar  monchs  next  ensuing  the  arrtral  and 
report  inward  of  the  ship  in  the  port  of  Londoh  fi«m 
her  said  intended  Toyi^^  and  on  MerrimmC%  V^V^  *^ 
llie  sums  thereinbefore  mentioned,  and  diereby  intenckd 
to  be  secured,  and  performing  th^  covenants  therein- 
before contained,  that  he  woidd  bargain,  grants  aeB, 
assign,  transfer,  and  set  over  unto  hira,  Mertinum^  thb 
ship  or  vessel,  with  all  masis,  aaik,  yards,  Ac  to  dia 
said  ship  bekmgini^  to  have  and  to  hold  to  him,  Mtrri* 
math  absolutely  for  ever,  finee  and  dear  from  all  debts, 
charges,  &c* ;  and  further,  on  Merrimagfn  so  paying  the 
monies  and  performing  the  covenants  aforesaid,  he, 
Meniman^  should  be  entitled  to  tate  and  reodve  to  I& 
own  use  all  the  net  and  dear  gains  and  profits  whidt 
had  been  and  should  be  made  and  earned  by  or  in  re- 
spect of  or  up<m  account  of  the  said  ship,  and  the  eok* 
{doyment,  voyages,  services,  operaticns^  and  transactions 
thereof  from  and  siftMMquently  to  anch  tenuinatssa  and 
oondusion  as  aforesaid  of  Ae  said  last  voyage  down 
lo,  and  until  siidi  transfer  and  conveyance  of  die  said 
diip  and  her  appurtenances.  At  the  time  of  the  exe* 
ottticn  of  tibe  artides  of  agreement  the  ship  was  lying 
at  Gr0ve$end  loaded.  No  indcr$emeni  ^  He  agnamid 
^  (famftran^r  ^  eak  4ff  the  Mp  mets  wade  ^pan  ike 
dttji^t  r^lkkr.  On  the  dOth  isSMmf  1^1 7i  the  barikropt 
pidd  to  the  defendant  tbe  smn  of  5002^  on  acooudit  of  the 
purdiase  of  the  ^hip,  and  gai^e  him  a  bill  of  eKhange 
£k  tbe  fortber  sam  of  500/.  dn*  the  17th  of  Naoemier 
following,  winch  was  duly  honored,  lUld  in  Mcy  181 7> 
also  ddivered  to  the  defendant  a  biB  of  hafing  of  goods 

18  fif 
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of  die  iavoioe  nJoeef  40091.  9<.  lOA,  wMch  were  con-       1M5. 
argued  by  4he  deftodant  to  Palmer  and  Ckx  at  Cakwttm^ 
Tbe  bankrupt  sailed  in  the  ship  folly  loaded  on  his  own 
aeoomity  or  on  fineight  for  his  benefit,  as  captain.    The 
sUp  arrived  at  Madras  in  January  lS18f  and  the  bank- 
mpt  left  the  investment,  and  also  the  goods  contained 
ia  the  bill  of  lading  delivered  to  the  defisndant,  with 
one  Butter^  a  merchant  there^  the  bankrupt's  own  agen^ 
lo  sell  and  to  account  to  him  for  the  proceeds  upon  his 
rotonu    The  bankrupt  then  proceeded  on  his  voyage  to 
Calcutta,  where  he  relinquished  the  command  of  the 
ship)  fmd  Palmer  and  Co*  ^)pointed  a  captain  (fBriem 
to  take  her  home  to  England^  and  the  bankrupt  returned 
to  Ea^ktnd  by  anollier  ship.    The  ship  returned  back 
te  the  port  of  London  on  the  10th  day  of  AugaU  ISI9, 
and  kft  mc»e  than  three  months  thereafter  the  defaidant 
^m  ready  and  willing  to  perform  the  articles  of  agree* 
moot  on  his  part;  and  during  that  time  repeatedly  re* 
9ured  the  bankrupt  to  complete  the  purchase  of  the 
sbip^  and  to  pay  tbe  residue  oS  the  purchase-money,  but 
the  bsokrapt  bebg  embarrassed  in  his  circumstances, 
was  uoaUe  so  to  do;  and  no  part  of  the  residue  of 
the  purchase-money  was  paid.     In  October  and  No^ 
veaber  1819,  the  defendant  caused  the  ship  to  be  ad- 
veitiaei  for  sale  at  lioffS^  but  postponed  the  sale  at 
tbe  request  of  the  bankrupt,  in  the  expectation  that 
his  friends  would  enable  him  to  comfdete  the  contract 
Oa  the  3d  of  Decaaivr  the  Gange%  was  put  up  for  sale  by 
tbe  defendant,  and  bought  in  at  3050JL,  and  afterwards 
(in  or  rix>ut  the  said  m<mth  of  DeceaJber  1819,  or  Jb- 
muanf  1820,}  was  actually  contracted  to  be  scrfd  to  one 
Captain  Oiioen^  for  the  sum  of  6800^.,  i^ion  a  contract 
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1 S26.      similar  to  the  above  nrtides  of  agrcenitnt^  of  wbick  sam 

of  6S(MML  the  de&ndant  received  ebcnt  dOOM^  mmL  the 

/wciiiwr  reneioder  was  to  be  paid  three  morale  ansr  tfae^hip  s 
return  from  India  to  her  port  of  dischaifie  hi  Europe^ 
upon  die  deiMdaDtreeiapowering.CMBov  to  fiakeoatf-the 
lO^pster  ia. hie  own  neme*  In  addiiioD  to  the  «mi  of 
lOOOA  before  stated,  the  defendant  reeebad  frMn^or  on 
ao^uDt  of  »th9  bankrupt  the  siuns  of  6L  and9&  ISiiy  and 
seven  pipes  of  Madeira^  of  which  the  vdae  was  2Mf. 
The  deiendanity  upon  an  application  of  the  assigneee» 
delivered  to  them  an  accoant,  in  which  be » made  the 
bankrupt  debtor  for  the  sum  agreed  to  be  paid^  the 
price  of  the  sliip  mentioned  in  the  artidea  of  agBDemeaty 
and  for  two  bottomry  bonds ;  for  the  outfit  to  Oniea^ 
for  the  premiums  of  insurance  to  and  from  CaloittUtt  for 
brokec'^  chai^ges,  and  for  seamen's  wages»  and  for  dis- 
bursements at  Lo(ndon  since  the  return  of  the  sb^p  ^  and 
on  the  other  side  of  the  account  he  g»?e  the  bankrupt 
cneditfor  (he  two  sums  of  5002.,  paid  as  part  of  the  price 
of  the  ship,  for  returns  of  premium,  for  the  amount  of 
an  average  loss  setded  by  the  underwriters  on  die  ship, 
in  QQnsequeqce  of  damage  at  CaleuUOj  for  ^UXM^  the 
proceeds  of  the  goods  which  in  the  bilb  of  lading  were 
vAliied  at  4029/.  2s.  lOd.^  for  the  proceeds  of  the  ship 
sold  fur  S050L  and  of  seven  pipes  of  Madeira^  and  the 
freight  from  CalcuUa  to  London.  Upon  the  aooounts  so 
stated  the  defendant  claimed  a  balance  of  8045/.  5«.  SA 
.  The  questkxns  for  the  opinion  of  this  Court  were»  first, 
whether  the  ardcles  of  agneement  of  the  27tb  of  Mxof 
1817  were  void  under  the  ship  register  acts ;  and,  se* 
cqndlyf  whether  the  same  were  or  were  not  vok]»  in 
what  mode  or  on  what  princit>le  the  account  was  to  be 

taken 
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lakor  faetweeD  the  osBignees  ftnd  the  defendant.    The        1^25* 
attoiint  to  be  taken  l^  an  arbitrator  out  of  Court.  _  ' 

MottflHKR 

Thiscaie  was  argued  on  a  former  day  in  thia  term  by       agakut 

Ftimnfo. 

Hflodkr  for  the  pbiAtifik    The  i^preementef  thelTth 
^Mmf  ldl7  being  a  contract  for  the  sale  of  a  ship  is 
mmd. within,  the  S4  0. 8.  r.  6S.  s.  15.    Thai  section,  after 
leritiag  '*  dbat  by  the  faiws  then  in  force  upon  any  alter- 
alioD  of  property  in  the  aame  ship  or  Tessel  in  the  same 
pmt  to  iriiick  soch  ship  or  vessel  belongs,  an  indorsement 
upon  llie  oertifioate  of  r^^istry  was  required  to  be  made,'* 
enadV*  ^ithet  such  indorsement  should  be  made  in 
the  sauiw J  mtd  farm  ihereinqfter  exprested^  and  should 
be  sipied  by  the  person  or  persons  transferring  the  pro- 
perty of  the  said  ship  or  vessel  by  sale  or  contract  or 
sgiesBBent  for  sale  thereof;  and  a  copy  of  such  in-  ^ 
dorsemcnt  should  be  delivered  to  the  person  or  persons 
authorised  to  make  registry  and  grant  certificates  of 
registry,  otherwise  such  sale,  or  contract,  or  agreement 
for  the  sale  thereof  should  be  utterly  null  and  void  to 
all  intents  and  purposes  whatsoever/'     That  section, 
therefore^  requires  that  the  indorsement  shall  be  signed 
by  the  person  transferring  the  property  by  sale  or 
contract,    or  agreement  Jar  sale.     The  words  of  the 
sectioa  apply  to  an  agreement  for  sale  as  well  as  an 
actual  sale.     It  is  true,  that  the  form  of  indorsement 
applies  in  terms  only  to  the  sale  and  actual  transfer  of 
the  vendor^s  interest.    The  statute,  however,  has  been 
bdd  to  extend  to  the  sale  of  a  part  of  the  vendor^s  in- 
terest, although  the  form  of  indorsement  in  terms  only 
applies  to  a  transfer  of  the  whole,  Underwdbd  v.  Miller*  (a) 
Upon  the  same  principle,  notwithstanding  the  form  of 

(a)  1  Taunt,  387. 

indorsement. 
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IBM*  iBicnemeatf  the  section  wiU  apply  nol  only  to  an  aeiMi 
nde  or  contract,  but  to  an  agreement  far  sale;  fiNTYiAer* 
wise  tlie  wotds  of  this  section  will  not  be  satisifed.  The 
term  agreement  for  sale  must  mean  something  distiBGt 
from  ^an  actual  sale.  .  It  is  used  in  Aat  sense  in  the  y4tfa 
seotmi.  That  section  veeites,  that^oobls  had  arisenP 
whether  every  transfiNr  of  property  in  a  aUp  was  le- 
quired  to  be  made  by  some  bill  or  other  instniflMhfrJB 
writmg,  and  whether  contracts  or  agreements  far  die 
transfer  of  such  property  might  not  be  made  widioiit  any 
instrument  in  writing,  and  then  enacts  that  no  trantofer,' 
contract^  or  agreement  far  transfer^  shd  be  yaHd,  wUesa 
such  transfer,  contraetf  or  agreement  far  tramjkr  sbaH  be 
made  by  bill  of  sale  containing  such  recital^  as  desotibed 
by  the  recited  act  It  is  clear,  therefor^  that  ths^ 
words  agreement  for  transfer  mean  someditng  diieieat 
from  an  actual  transfer;  and  it  may  be  fairly  inferred  that 
the  term  agreement  for  sale  in  the  clause  immediately 
foUowmg,  means  somethmg  diflbrent  from  an  actoid  aale. 
Independently  of  the  statute,  however,  the  defendant 
has*  rescinded  the  contract,  for  he  sold  the  ship. 

Then  if  the  contract  be  void,  the  [daintiflb  are  entitled' 
to  credit  for  all  the  money  paid  by  the  bankrupt  to  tbe 
defendant  on  account  of  the  contract,  and  for  ail  hm 
disbursements  on  account  of  the  ship,  the  produce  of 
the  goods  comprised  in  the  bili  of  lading,  the  wine  and 
other  articles  belonging  to  the  bankrupt  which  were  in 
the  ship  when  she  returned,  and  were  in  the  possession 
of  the  defendant  It  must  be  admitted  that  the  a»»- 
signees  are  not  entided  to  recover  for  the  wages  and* 
fre%ht,  the  captain  not  having  performed  his  voyage^ 
nor  provided  a  fraght  home.  It  may  be  admitted  also . 
on  this  principle  diat  the  defendant  is  entitled  to  all 

such 
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MEh  datbttnemails  as  be  bas  made  on  accooat  at  'the  IIGML 
oiilwani4x»uiid  voyage.  At  ail  events,  if  tlie  contract 
be  voidf  ibe  Plaintifi  are  entitled  to  the  two  sums  of 
tool,  paid  hf  tbe  bankrupt  to  the  defendant  on  the 
fiolb  ef  tbat  cootract,  and  also  to  the  goods  in  the  ship 
bafamging  to  bim  when  it  returned.  It  is  true  tbat  the 
dtfendaiit  may  have  sustained  a  loss  in  consequence  of 
Aot  baiving  bad  the  benefit  of  die  employment  of  tbe 
sbtp  on  bet  voyage  out  to  JbuHa^  but  that  is  in  the  nature 
of  unliquidated  damages,  and  is  the  subject  of  an  action 
for  tbe  breach  of  a  contract,  but  not  the  subject  of  a 
sel-om  His  agents  took  possession  of  the  ship  at  Cal^ 
adtOy  loaded  her  home,  and  he  has  had  .the  benefit  of  a 
homeward  bound  cargo.  The  profits  on  the  outward 
vojage  were  uncertain,  and  might  have  been,  as  it  actv- 
fdty  was,  a  losing  adventure. 

CampbM  contnl.  The  question  is,  whether  this 
vogfsge  was  on  account  of  the  bankrupt,  or  of  the  de- 
fiBndant  If  it  was  on  account  of  the  bankrupt,  then 
the  balance  is  against  the  assignees.  The  question 
whether  tbe  contract  be  void,  does  not  depend  on  the 
l%th  aecdom  of  34  6.  8.  c.  68.,  but  on  the  15th.  The 
14lh  section  is  complied  with,  for  the  certificate  of  re* 
giatry  is  radted  in  the  agreement  for  sale.  Then  the 
15th  sectioB  enacts,  tbat  the  indorsement  shall  be  made 
in  the  OHumer  and  form  thereinafter  expressed,  and  the 
foam  givc&  at  the  end  of  the  dause  applies  ontjr  to  a 
and  transfer  of  the  vendor's  share  or  interest  in  the 
There  is  no  form  given  applicable  •  to  a  mere 
exawtogy  agreement  to  tran^r,  and  of  course  there  can 
be  no  indorsement  of  such  an  agreement  upon  the  cer- 
tificate of  registry  m  the  manner  and  farm  tkareinajier 
£xpritsstti» 

Vol.  IV.  K  If 


JfCMWHIB* 


hpi  rll*^ik  iiviill*  it  wiiiiLi>»  clealr  tbatr  iIm  MMba 

qA^'^gmm^  Iht^  act  k  iDopofMiM  Hb  i(^  iildb, 

Hi^pfWi^l^  of  a  mitiMt  finl  ii^  ^fludi  Ibdowwiwmalk 
ii$04  suH  hf  fM^Q  oa  the  r««Mto  md^  tlM«fi>«  tiKii 

«Mfff  v»  ilC(iBfi'^«)  thene  wan  no  asiantial  iiapailMk#M» 
iha/offDi.  g|T«Br  fiir  in  that  cai<9  A^^e  lint  ft(:^iil«iar* 
tiKWAr,  although  it  was  ^y  of  Mfmt  aif  ^Ife  ^UpMi^ 
la  the  atatate  tba  fonm  is  headai^^  IoAMwmMl»Mft 
tiimg^  <ji  ptopmrtyJ^    Now  heietdMfaaaar  m  nl^gMK 
frnporty*    b  Tltoa^paew  v*  &!&&(£>  the  Vm.CteMiln 
loi;  aaidf  that  the  fona  ^  rnddnaasant  ivat  ji<}api;id{iii4p 
to  a  to^tai  and  abscfltila!  sak^  and  would: not .^applfr  lo^ia 
fr4i08%  by  mortgaga^  tha  mwe^s^foxmiihii^^ 
wMbildt  tha  Mtn  aaUar,  nor  the  mo><gag»ii*aTpo<riliinart 
iU  tha  (bta»af  mdonemeiit  ia  appUeaUeto^^  ltM4i'dliN> 
MMaaaWof  the  tbim  aU  other  ivaasfo^fWMitfctttr 
taiii^lfd  |(y  the aet»  and  are  gowraad by  tlieaanie^nlea 
a«d  fi>mi9  iwhich  prevailed  beiofe  the  aat  -mm  naawadi 
£eoQi|d)}ri  thaagraemaDtisnotwidiatoto.:  lAltlm^ 
it  be  wmdi  aa  .a^  coaweyance  of  the  propertgi  hi.;tl^  ahi^ 
it  «|.  aim  hiodiag  as  lo  the  (MiraQDal  omMaiHiU   iIr 
Mpi^  Y«  .{;a»l»(4})  it  Ma  hrid  that  a  nacCor  %rti^;bMi 
granted  as. ftnntd^i oat  of  his  b6nc6ae»  whieke^ieia  wiald 
by  the  aiatiHkB  IS  JBib^  «.  80^  was  liaUe  to  payJti«a^iM^ 
pecaoqal  eo^oanbi  oantaiMd  »ia  the  diad^  -  fehfMxAbth 
Uietj.  Gilkvie (4)  thelxml/Chaiiealiei:  wai«f( ^^pMoai 


(•)  1  Tmmi,  097.  (A)  i  JMrf.  4ia 

(c)  8T.  ».  411.  .    (d)  11  res.  655. 
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«i  ati^imwnt'  tf  Atfght  irMch  i*b8  cDittpriited  in       IfM. 

<£4bm%^mm^  Md  thtot  lU  bill^Bftto,'chooghT«id 
MMtollifetMMftr  «f  die  ifalpy  of  irirfdi  it  fNMpMltod  to 
■Mm  »legri  tnnftiv  might  be  a  ^alii  igtesttent  fii  A 
oMitr^  tiK|ifi%  wiA  impid  to  tiM  fto^t  AM  k 
MkP94tm^r4^03k^m)  •  bill  of  Mlo  bjr  a  mortgi^^or  whs 
ImH  to  tiMtId  ftr  tiot  MMag  the  eeiti 
bw^dii  flbrtgagor  wag  beU  to  bo  lldble  on  liid  penonal 
^mmmm,  ooMiiMd  in  the  some  iriiiirotiiefiti  fbr  ptf^ent 
of  uitee]Fi€Ht«  Now  dio  bmkropt  oovaiBnts  to  odvuiee 
mAip»f  di  pon  <diairget  I  tho  plainiiffis  thei^fere^  ooitiot 
ffOiM»f  iNWk' Mch  poymitiCB.  Tliedelkiidaiitmiqr  charge 
iMm4iSr^'«fotaifltOilei«dft«  AtaUoveotSfiflheagroe' 
■klM4d'^aid  ib  toio^  the  ba&krupt  it  Mt  tobo  colitfdored 
^^nu^wgmt  of  the  deftndoot ;  the  pbnntifl!!  imimc  say 
Ait  f|t«'^arihfupt  was  only  the  master  of  the  ship5  and 
lOilliiW'ta^iiifeaanddi^ 

hBpBU  sgnoittiie  tta  itspay  the  money.  The  hMkropt 
uteedi^oM  Ao  ftottng  of  the  agreemeiit,  nntU  afMr  the 
sMpllifMmi  to  Lond&tty  and  the  plaintiffi  cannot  be  ni 
a^bettia^steatloothatt  he  was.  He  sailed  hi  the  iUp  on 
Ugigou  aooMdt^  and  with  goods  on  freight  for  Mi  own 
benrffc  He  had  the  endra  domhdon  of  the  ship'dnring 
dMt'Voyage  at  owneiv  and  receired  no  in^ti^acdons  ftom 
cAo  diJMidant;  Now,  if  there  had  been  no  benkroptcy, 
aaahi  'ifiTrfmgn  hnm  maimaiiied  an  action  to  recover 
Hbtf  dMutaamenti?  It  k  adouoied  diat  die  assignees 
ai%aac;  eoddod  eo  die  wages.  Thdb  as  to  the  count 
htUaootf  had  wad  recerred,  the  plaintiffii  camiMt  reoo** 
oeriipooihm;  for  dio  agtdement  was  in  partperibtmed'; 
die  bankrupt  had  the  benefit  of  the  contract  durinj;  a 

*  -    («)  8£a*r,231. 
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JS94.  kftig  iolerval.  IBayU^J.  Whole  doty  was  it  to  :fnake 
*""*^  the  mdonement?]  It  was  the  daty  of  the  Tenador  to 
pgm$i  mafce  it,  but  it  was  also  the  duty  of  the  vaMleey  jvhoae 
titl6  was  to  be  perfiacted,  to  see  it  done,  and  he  had^  as 
captain^  the  r^idter  in  bis  hands.  In  Toj^  v«  Hare  (a) 
jL  pbtajned  a  patent  for  an  invention  of  whiob  he  sup^ 
posed  himself  the  inventor,  and  agreed  to  let  &  use  it 
upon  payment  of  a  certain  annual  sum  secnmd  by  bond ; 
this  sqm  wad  paid  for  several  years,  when  B,  disceverl^g 
that  A.  was  not  the  inventor,  but  that  it  was  in  puUk 
use  before  A.  obtained  his  patent,  brought  an  action  for 
money  had  and  received  to  recover  back  the  amount  of 
the  annuity  paid,  and  it  was  held  that  he  •  could  not;  re^ 
a»ver.  At  all  events  the  account  must  be  taken  on  the 
footing  of  the  defendant's  beii^  entided  to  a  fair  ptioe 
for  the  yse  of  the  ship  during  the  voyage. 

Cur*  adiu  qM&. 

Abbott  C.  J.  now  delivered  the  judgment  lof  the 
Court,  and  after  stating  the  facts  of  the  case,  proceeded 
as  follows : 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 

contract  for  the  sale  of  the  ship  was  void  in  law  ;•  and  it 

was  inferred  from  thence  that  the  plaintiffi,  as  assignees 

of  Merriman^  were  entitled  to  recover  from  the  defend** 

ant  all  the  money  that  had  been  paid  by  the  bankrupt 

to  the  defendant,  pr  received  by  the  defendant  in  part 

performance,  or  in  respect  of  the  contract,  or  in  any  waj 

relating  to  the  voyage,  beyond  the  expenditure  for  the 
outfit,  &C. 

We  are  all  of  opinion  that  an  executory  pontract  for 

(a)  I  N.  R.  26a 

the 
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Ae  tak  of  8  dnpt  Hke  the  presmi,  is  within  the  proirH       ISSS*. 
sioDs  of  Ae  statDte  M  G.  8i^  c«  6a.,  an^  consequently^  thai        ' 
tkk  4so]^iaot  for  the  sale  of  m  ship  became  void  for  want     ^•gBuui 
ofacntnpisnce  with  the  provisions  dfthal  statute;   But 
b^TB  we  adopt  the  inference  sought  to  be  dnwu  in 
fcnr  of  the  plainti0%  it  is  neoessaty  to  consider  the  facts 
thatdiaise  occurred  in  this  particalar  case,  i  . 

The  want  of  eomplianoe  with  the  statute  may.  be  con- 
sidsBsd  «s  ihe  mutual  &alt^   or  perhaps  rather  the 
smtnalniiatdLe  of  the  parties*    The  defendant  was  the 
penon  to  mdoe  the  indorsement  on  the  certificate,  but 
^atiastmment  was  in  die  hands  of  th^  bankropt,  and 
he  did  aoS  require  the  act  to  be  done.     The  bankrupt 
wtt  aUowod  to  have  the  possession  of  the  ship,  and 
saikipl  IB  her  as  her  commander,  and  continued  in  the 
command  until  be  thought  fit  to  abandon  it.     At  the 
ship's  return  the  defendant  offered  to  complete  the  coib- 
tract,  and  transfer  the  ship,  receiving  the  pricey  but  the 
hanknipfe  was  unable  to  pay  the  price,  and  oomfdete  the 
oonboust  on.  his  part    The  defendant  waited  the  three 
months  mentioned  in  the  contract,  and  then  sold  the 
sUp  .fi>r  a  less  price  than  die  bankrupt  had  agreed  to 
l^veibr  her.    In  the  meantime  he  had  paid  very  con* 
sidenbk  sums  whidi  the  bankrupt  had  engaged  to  pay, 
and  he  has  received  considerable  sums  in  reference  to 
the  contact.     And  the  parties  have  agreed  to  refer  the 
account  lo  an  arbitrator  to  be  taken  and  setded,  upon 
the  pinciple  that  the  Court  ehail  direct     We  think  the 
tee  principle  will  be  to  charge  the  plaintifis  widi  the 
sum  for  which  the  arbitrator  shall  think  the  ship  might 
have  been  let  or  chartered  for  such  voyage,  for  such 
expenditure,  if  any,  made  by  the  defendant,  as  properly 
belongs  to  the  charterer  or  freighter  of  a  ship,  and  such 
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fiifther  fii!^i«Qee  nd  k88»  if  any^  m  lie  ahall  tbiiifc  the 
dtftnitoit  W  heeft  pat  to  bj  mj  miaoudnct  «f  the 
bmlirBpl  in  the  nMUgoMCttl  of  die  sliip^  or  hie  etMs* 
ieament  of  the  ceouued-.el  Co^Mfo^  mA  for  demiur- 
ngcv  if  be  thall  dmih  it  qght  to  do  to;  end  ageiMi 

in  respect  of  dne  tmnaeotien.  Soum^  tfaeikiwiiUMin 
tioDed m the ef9coiiat  af^pearnottoheMiMtoceanmd 
hi  BKmef  by  die  defendoQl^  or  fbt  hie  wan^Mi  ^geetf 
bdbiedi»a0tieBbaei^t«  TheearbLtralorjfailMddaittaia 
todiiflyifllheoQineaaeceaiefyvvithe/nBlitttabdiei^^ 
eadto-theoMteof  die  GMne».  and  h*  latff  pamdk^Sam 
their  pqrment  whc»  feaetvedr  ao  ae  to  {piieiiv«Qdk^kf 
itt^gatioo*  « 'i-  (J  Ju.*«  t 

We  tUakneduog  caii  be  aUowed  ta;the  henhmpAiiiv 
wtign  or  otharwiae  aa  master  of  tbe<  ship^.ha:  hi|Biiig 
abendooed  daa  command  during  the  vojage^ 

The  venKct  to  ht  enteral  for  d>e>  phemig  ^c^flnthnl 
am  aeoeidhig*  to  die  erail  of  an  atnsdf  takel9wi;illn^ 
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H^im.  iliijiiilwai  m  tbb  cMe  fadiaa  inMhwtaiitlr  MMmt,  by 

ID   pl€Kl   t^  th»  fimnk  GCNit  of  Ibe  4l^  «l  the  smeni 

arwaids  amandfld  hin  {dee^  by  inserdiig  the  inttMdorftmr 
worff  ^«afowd^- thereby  giviiig  tbe  gpi^ 
OeoBittsd  oooitt.    The  pliimtiff  afterwards  oaitted  to  ^^^^^ 


ti^ito  tbe  defendamfB  plea  to  this  coiiBt,  tbengb  4i4y  ^^  *^ 
ided'  8o*t»  iby  haiiriAg  before  r€|fli^  te  the  de^ctLye  foufth  amnt. 
pieefr'jvrfaefeiipon  the  defendant  signed  s  .genarel  ju^r  having  replied 
BMit  of  mii^preaL    This  was  set  aode  by  » J«d!|f^  pi«i»  laeioa^ 
eAfMisHgAi  in  behig  sigasd  to  the  wheMi  to^dis- S^Mb^f 
*•**  "Wik *der,  nStiir'^- 

(  proi  to  too 

wfaoteMdon: 

W^E.  Taunim  nmm  irteyred»  on  the  gtMndtblft  e  ^"^^r^^f^ 
jndgnml  ef.  non«pros  could  not  be  signed  on  a  psTti- 
edar  caaM  in  .  deebntbii,  but  only  on  the^wMe. 
He  mgsd,  thai  though  a  defendant  may  now  plead 
dDoEieniidiBr  the  statotey  yet  that  all  the  pleas  so  pleaded 
aake  ode  integral  plea  in  tfab  senses  that  if  the  pleintiff 
onut  to  reply  to  one  plea^  he  cannot  be  said  to  reply  to 
the  plea  cjftlie  defendant.  A  judgment  of  non-pros  h  a 
final  jadgment>  on  which  the  defendant  may  tax  his  costs^ 
and  sike  one  exasmionv  TidiTs  Pr.  6th  edl  t.  37«  p.  719. 
There  is  no  Instance  of  a  partial  judgment  of  non-pros 
te  he  foeod  in  the  entries*  Is  is  always  general^  stating 
**  And  the  saM  A.  B.^  although  at  this  diay  sofemnly 
caUedy  comes  not»  nor  hath  lie  replied  to  the  aforesaid 
ffcsr  of  tbe  seid  C  D.f  nor  doth*  he  ^ther  prosecuCe  his 

Slid  stut,*^  &'c 

.      K  4  Per 
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1^^  Per.  Curiam.    It  would  b^  very  iacoiiyeiiieat  MP  a  j«(%4 

r-~-  mwt  of  Don-pros  could  not  be  partially  signjed*  .  '£ibcvft 
.  9&fMM  loay  be  issuea  in  lawi  and  issues  in  &ct  joinfid,  and;  j& 
by  no  means  follows  that»  because  the  plaintiff  ahaadoitt 
the  one,  he  necessarily  does  the  other.  The  judgment 
of  aoiHptOB  cat!  only  be  signed  to  diat  pari,  of  the  iiiit 
which  is  actually  notprosecated* 

Rule  rinsed* 


Thunda3f,  £x  parte  BfiECHiNG  and  Otherst   ; 

y  < 

Whereapri-      TTPON  the  retum  to  a  writ  of  habeas  oivpus  it  mp^ 

■on«r  is  brought    v^ 

upoadara  peared  that  the  person  making  the  vctocn  had 

inued  at  com-  apprehended  and  detained  Beeehing  and  atnnxA  4>ther 
^y^oomrovert  persDUS,  under  the  provisions  of  the  24  G.  S.  e.  47«»  and 
iSlira  S^  *^  ^-  ^'  ^*  ^^^^  ®"  *  **^8e  of  smuggling. 

of  the  56  G.  3. 
«.  100.  f .  4. 

.  Platts  fot  the  prisoners,  tendered  afiidavits  cooimvert- 
ing  the  truth  of  the  facts  stated  in  the  cetom^  «iid;cQ»« 
tended,  that  he  was  entided  to  do  so,  by  the  SSOdS^ 
c.  100.  ss.  3.  &  4.  (a),  this  not  being  a  criminal  matter* 

(a)  The  fint  and  second  sections  of  this  act  provide  for  the  iwuing  and 
returning  of  writs  of  habeas  corpus  by  and  before  any  one  of  the  Judges 
in  Tacation,  in  cases  other  than  for  criminal  matter  or  for  debt.  The  timd 
section  enacts,  «  that  in  all  cnes  provided  for  by  thb  actt  although  the 
return  to  any  writ  of  habeas  corpus  shall  be  good  and  sufficient  in  law,  it 
shall  be  lawful  for  the  justice  or  baron  before  whom  such  writ  may  be 
retumsble^  to  proceed  to  examine  into  the  truth  of  the  iiKts  let  forth  lo 
such  return  by  affidavit  or  affinnatton,  and  to  do  therein  as  to  justice  shall 
appertain." 

The  fourth  section  enacts,  **  that  the  like  proceeding  may  be  had  in  the 
court  for  controverting  the  truth  of  the  return  to  any  such  writ  of  habeas 
corpus  awarded  as  aforesaid,  althougli  such  writ  shall  be  awarded  by  the 
court  itself,  or  be  returnable  tlicrein." 

Inform- 
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Mmntiotis  might  have  been  filed  against  the  pri-        1865* 
in  the  Court  of  Exchequer,  but  they  are  not 


oonaderad  as  criminal  proceedings ;  Attamey*General  v.      BncHina. 


The  AUorm^Generalj   Twiss,  and  Maidey  contra, 
contended,  that  the  return  was  condusive* 

Abbott  C.  J«  The  object  of  the  habeas  corpus  act, 
31  Car*  2.  c  2.  was  to  provide  against  delays  in  bringing 
persons  to  trial,  who  were  committed  for  criminal  mat- 
ters. The  person  making  this  return  is  tiot  a  person  to 
whom  the  prisoners  have  been  committed  for  any  such 
wtAiMitm  The  habeas  corpus  in  this  case  wa^  therefore^ 
*»  writ  Biding  by  rirtue  of  the  common  law ;  and  I  think, 
dbtander  such  circumstances  the  S6  G.  S.  c.  100.  5. 4. 
gins  to  the  prisoners  a  right  to  controvert  the  truth  of 
the  return. 

-nAffdarite  on  both  sides  were  then  read,  and  the 
■trits  hamug  been  discussed,  the  prisoners  were  re- 
maaded. . 

(a)  S  ^.  jl*  P.  53S.  n. 
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Lambebt  agmmt  Taylor  and  Another,  Eiwoi^' 
tors  of*  GsoRGB  Rbnton  deceand* 


<*        < 


In  MumpMt      PIECLARATION  stated,  that  Getfrge  Renkm^  itf  M» 

■gainst  cxcctt-     JL/  o  » 

ton,  dedar.  lifetime,  theretofore  and  in  the  lifetime  oijohn  Yd^g^' 

ation  itatad 

tbattMutor      hatandy  to  wh,  on  the  12fh  dtj  efMay  1^19^  ktftcelf 

mada  his  pr(»-  w 

qiinocy  note,  and  fUertbf  piwuheA  fi>  pijr  /.  T.  Mr  dematttf  flOOf.,  cntf  defiv«r«tf  Inr  iM6^ 
to  Mm,  wiMrebj  testator  became  Ualrfe  to  pay^  but  did  not  pay,  and  At  tborttto^  of  bis  dssM^ 
was  Indebted  to  J,  F.  for  the  amount  of  die  sum  secured  by  the  note,  an^  interest,  tt  t&cif 
mrerred,  tbat  afterwarda^aad  alUr  tbad«uh  of  X  r.ytbe  moM^r  speo&fiedin  tbo  MHO  hfUujL 
and  remaininff  wholly  due  and  unsatisfied,  to  wit,  on,  &c,  at,  &c.,  before  A*  B.,  one  m 
the  conmeritortb»eoniMy  of  ^.»iiwaeg^ad^uponn>wofiiftbody«|{^J^^wiia»< 
thare  lying  dead,  by  the  oiths  of  honest  and  lawful  men,  of,  &c.,  that  the  said  J*  x*  feloni- 
ously did  kiU  and  wMlflrhtestllVieb^tbe  Jnquytioi  Iwftws  tins  oowaMt  rattrijMwg  fa§ 
reoora  more  fully  appeared,  by  reason  of  which  said  inquisition,  and  by  force  of  the  Cplooy, 
the  said  J.  r.forfirfMd  toil*  UngtlkoproniM»ry  note  and  the  money  doe  *ri(#iii  'IMi 
declaration  then  set  forth  a  gnot  under  the  king's  sign  manual  to  the  plaintiff  of  the  note  and 
money  due  thereon,  as  mcnfloiiedin  a  cercitfii  otmr  Inqufsitibn,  and  that  Mb  mtjsiiHf  SmiHkkt 
the  note  to  the  plaintifl^  of  which  the  defendanu,  after  the  death  of  the  testator^  \md,  00^% 
Breadi,  non-payment  by  testator  or  the  defendants  since  his  death.  Plea,  first,  non-assutfq^ 
testator.  Seoondlyy  that  the  note  becama  due  and  pay^e  to  J.  Y,  in  |us  life^nMfi  jimf 
tliat  the  causte  of  action  did  not  accrue  to  him  within  six  years  before  the  exhibiting  of  toe 
bill ;  upon  whidi  plea  iwie  was  tafcon  and  joined.  Thiidly,  nul  tid  reeord^^f  1^  MfilMl 
tion  taken  before  tlie  coroner ;  upon  which  issue  waa  taken.  Fourthly,  Uiat  there  was  no 
such  grant  as  allMrf  in  tfi»declaw<ioa>  The  iasiw  on  ibo  plea  of  the  OMite  oliyMiviri 
having  been  found  for  the  defendants,  and  all  the  other  issues  for  the  plaintiff,  it  was  held* 
00  motion,  to entef  n  liuteirtt :  /i    ^  nn.] 

First,  that  It  was  not  necessanr  for  the  plaintiff  to  produce  at  the  trial  tlic  ii|quisitioit 
mentioned  in  the  k!ng*s  grant,  inaamnch  as  that  was  an  ofike  of  insttuclimi  ^Mt^'lMA 
pot  of  entitling;  the  title  of  the  crown  having  accrued  by  the  felony  under  the  coroner's 
Inquisition. 

Secondly,  that  thn  grant  under  the  sign  laanml  waa  nffidcat  to  pass  the  iffipg/^ff^.U^ 
the  note. 

Hdd,  thirdly,  on  motion  in  arreat  of  judgment,  that  inasmuch  as  the  dovlernU^aUllgad 
that  the  testator  was,  at  the  time  of  his  death,  indebted  to  /.  y.,  the  pajree  of  the  note,  in 
the  pvindpal  and  intetcst  duo  thsraon,  it  suffidently  appeared  tbat  the  si^te.v*a»  nVci^y 
for  a  debt,  and  that  the  debt  and  security  having  passed  to  the  crown  by  cpentiou  of  law, 
were  assignable  by  the  crown  without  Indorsement. 

Hdd,  fourthly,  assuming  it  to  be  necessary,  in  order  to  vest  the  chattels  of  a  felo  de  sc 
in  the  crown,  that  the  oorontt't  inquest  should  be  found  by  twdve  men,  ibit'  h  tatix  M 
taken  after  verdict  iliat  the  inquest  was  so  found.  ,        ^ 

Held,  sinthly,  on  motfon  by  the  pUintiff  for  judgment  non  obtrtimte  medlcto,  thal'^ 
plea  of  the  statute  of  limitations,  that  the  causes  of  action  di4  not,acfrue  t^  J*  Yf  Vllllf 
six  yean,  waa  bad,  inasmuch  as  it  did  not  shew  that  /.  K  vras  Baraed  by  iMe  $tjii!nte  a  Ane 
time  of  his  death )  end  |f  he  was  not,  then  the  king,  noi  being  e]y>r»nlyimcotu)8u^i^«tbc 
statute,  was  not  within  the  statute,  and  his  rights  were  not  liarred.  * '  * '  v ' 

Hdd,  seveotlUy,  that  tfte  averm«nt,  that  thfl  nolo  beosiqe  due  to^/.cKr9H^jfl|f|HAH 
bdng  an  acknowledgement  that  he,  at  one  time,  bad  a  gbod  cause  of  action  ( which  had 
passed  to  the  crown  by  farfeiturc,  siod  from  the  crown  to  tlio  phdntiiT);  a  fdlU9#>\of  Uic^Un 
was  thereby  confessed  by  the  pica,  and  the  matter  pleaded  in  avoidance  being  insuflSdent, 
the  plaintiff  was  cndtlod  to  judgment  non  obstante  veredicto. 

made 


MiA^lub  piQMJgWMfj  aole  15  writing  «iid  ddb«red  tlye       I8M4 
itmeto  «F»  Y.,  and  ihareby  promifled  to  pay  on  demand      , 


■       1 


toJmY^crim  order,  SOOl^  ^iAt  kgdl  nxtoreal,.  wbcarelMr 
Xoiitai  JiavMie;  lialMe  to;  pay  to*  /« .  Y.9m  ih  UktimH  thrf 
flam  of  mamy  in  ifaa  noia  isparificd^  acoovdiag  to  the 
tenor  and  eSbel  of  the  DOta;  and  b&Bg  so  liable*  pnn 
QMe^  1^  inidj*  Y^  in  hb  }]|btiQia»  to  pay  him  fha 
iP0By;i|l-  4>^  wta  nprdfad»  accardiiiig  te  tl^e  twior  and 

>HA  PW  iti^^  <Wii  9f  iqosi^y  io  the  note  Die^ 
l^ift:  tfieceO^  but  that  ht^  at  the  tune  of  his  deaths  yms 
iaddHtad  t»  Ytmi^ktsbatfd  ia  the  sam  of  money  seeared 
hgr  ihapxDflMaBOi^  aote^  aad  all  the  iateiest  due  theraonsi 

^  wiU.'aL-  &c«    The  deckuradoQ  then  sftttgd^  thaL  a&ar-»> 
iiNinWMla&erjthe death  of  J^  Younghusbanclp  the  suaa  of  T  {X:  \     fl 


....     .,.      .  ft 


r 


ip^poey  In  the  note  spedfiedy  beiog  and  remainli^  n^hdljf 

.  .-11  --*  ■,•  i-*i 


^.and.  vustitisflod*  to  vi^  on  the  11th  day  cfKenxtaber-    '    '  '  '    * 


Iffl^y  at  4b^i^%  ii^  the  said  coimty  ei  NwriiumbeHdmlf, 
hdbtt^^A*  Ba$sellf  then  one  of  the  coroners  of  anv     -      ^      < 
land  iba  kinglor  the  county  of  Nmikmaberlandf  k  wmk-  •     <» 


I 


ibwidt  apon  vie%v  of  the  body  of  J.  Yoio^kusbantk  there. 
]^ing.de«i^  by  the  oatli  of  honest  and  kwfal  men  ipf, 
die"  same  county,  that  the  said  J.  Younghuaband  fe-* 
IbriMidys  i*ilfiilly»  and  of  hia  malice  aforethought,  did 
Idttand  ayaftder  hkwell^as  bythe  said  iaqnisMoftfaafMHKc  '  '^  ^  ' 
thai  afanssaid  eoioner,  remainnig  of  stoord,  mxtm^hiiy 
appeasetk;  by  reason  of  whicb  said  fidenjn  and  by  ^Nrae 
af  the  said,  inqnisiiioa  before  the  coroner  in  fiKm  afoier 
iM.^^'iMllmibf^mi  J*.  Ymmsfntf/w^J^^^  tjo  pur 
yiHi  iiifiJm^ Kuiig  G^m^  the. Third  the  faid  promise 
^a^fimi'md  die  taxiey  thien  due  diertoix^  to  wit,  ikt,  ht. 


T.;..t     '.'11 


J .    *  0  Jo  ».'..'  f 

.    ■!     *  «   .    t'V    (  •  (1 
U   '  ■  .        I*  .    -1  • 

Tllil^  ^AttriNiBrds',  to  wi^  air  the  SM  dsy  of  i^^ 
IMli  «I^'4k^  lab  picsent  msjeBty  did,  by  hta  anrraMl^ 

beariog  ..    n  „..• , , 
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laSS;  bcarizig  date  the  fiaoie  day  And  year  bist  afiireflbid,  tmder 
his  royal  sign  manual^  give  and  grant  auto  </•  IxtMe^fth^ 
fdainti^his  execators^admiBifitrQtors,  and  aftsigtl%  lAnong 
other  things,  the  ftaid  ndte^  sum  and  sams  oPmoni6j  dM 
thereon,  mentioned  and  set  forth,  among  other  things^  'hi 
a  certain  inquisition  <>fike  %^th  day  ^August  1819,  and 
which  note  and  premises  had  beoone  so  forfeited  to  his 
said  majestfr  as  aforesaid,  and  all  and  every  other  the  godds 
and  chattek,  monies,  personal  estate,  and  efeots^f  <he 
said  John  YounghudMnd^  to  whidi  his  Sitid  maj^sl^  "Wtm 
then  entided,  and  m  whose  hands  soever  the  same  Inight 
be,  and  all  his  said  majest/s  estate,  right,  tide,  and  isM 
terest  thereto,  together  with  full  power  and  nudlolrity  to^ 
the  said  J.  Lambert^  his  executors,  administratarsi  and 
assigns,  to  ask,  demand,  soe  for,  recover,  and  give  ^ 
fectual  releases  and  discharges  for  the  samd,  or  iiny* 
parts  diereor,  and  to  settle  all  accounts  and  reckonfaigS' 
udiatsoever  relating  thereto;  to  have  and  to  hold  the  said 
note,  among  other  things,  sum  and  sums  of  money,  and 
odier  the  premises  in  the  warrant  before  granted,  unt<r 
Urn,  Lambert^  bis  executors,  &c.,  upon  the  tru^  and 
for  the  intents  and  purposes  in  the  said  warrant  ex*^ 
pressed  and  declared;  that  is  to  sny,  amongst  ^tber' 
things,  that  Lnmbertj  his  executors,  &c*  should'  call  in 
aifd  compd  payment  of  the  said  monies  due  on  th^ 
aforesaid  security  by  the, warrant  granted,  and  of  all  other^ 
the  debts  due  and  owing  to  </.  Youngkusbandj  as  by  the- 
said  wamuit,  reference  being  thereto  had,  woidd  aioi^ 
folly  and  at  latge  appear;  and  his  Said  i^n^ty  c&ieti< 
and  there,  to  wit,  on,  &c^  delivered  the  said  notfe  to  tb« 
pteinlil^  to  wit,  at,  &c^  of  Which  said  several  kfit-aoM'-^ 
ttoned  pf emises  the  defendants,  ds  exeeutorsas  'afofesaid^^ 
allerwMd%  and  after  the  death  oi  Benton^  to  wit,  -On 

the 
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ikB  iOth  dajr  of  >j1pnl  L6ia  Jliere  bad  tiotioe»  and  were       1815* 
dierenpon  Jrequested  to  pay  the  sum  of  money  ia  the 
iHi^nfeciBed  to  the  plaintifl^  as  such  grantee,  as  i£}Te» 
mifitocM&ng  to  the  tenor  and  effect  of  the  said  note, 
aad  joT  Ibe  said  royal  warrant  whereby  the  same  was  so 
gwted    tot .  the  pbuotUF.    Breach,    non-payment    by 
B^ntm  m  bis  KfetiiDe,  or  by  the  defendants^  bis  exo-' 
patm*    PI>ea»  first,  noo^assumpait  by  6.  BenioHf  and 
i«)ae4heradfi-     Secondly,  that  the  supposed  promissory 
QfMe  in  the  declaration  mentioned,  became  due  and  payr 
9Me:to  J^  Y9tPi^iiisband  in  his  lifetime,  and  that  the 
mpposed' causes  of  action  in  the  declaration  mentioned 
^iioftaeome  to  the  said  J.  Younghusbtmd  at  any  time 
mbia  ux,  y^GS  next  befixre  the  exhibiting  of  the  plains 
tiff 'SfbiU ;  upon  which  plea  issue  was  taken  in  the  repli* 
^UMi*    Thifdly»  that  thei«  was  not  any  snch  record  of 
thesaid  auppoeed  inquisition  before  the  aforesaid  coroner 
]f9['^dM»'*said  plaintiff  had  in  his  declaration   alleged. 
To  yibkh  ;plea  the  plain^ff  replied,  that  there  was 
9mk  ^.veQQfd ;  and  issue  was  joined  upon  tiie  record, 
«Uc()tQsmrd  was  produced  to  the  Courts  and  that  issue 
fixmdlor  the  plaintiff.     Lasdy,  the  defendants  pleaded 
thf^  hif.  i^Mjesty  did  not  make  any  such  gift  or.gnmt 
omo  the  plail^iff  as  the  plaintiff  had  in  his  declare 
itkm.sUeged ;  and  upon  that  plea  issue  wajs  joiped.    At 
tile  IrislibefQre  Bajfla^  J.  at  the  Nortkamberland^Summir 
afMliaes  1B23,  the  jury  found  a  Tei^diet  for  tbaplatntiff  on 
d)p,firs|>aiid'la$t  issues^  vritb  250/.  damages,  with  libettjF 
19  ibbe  d^lfiMdaiils  to  more  to  setvfiside  the  ^nerdio^  and 
9ll^.a  fiQQ^iiii,^  in  case  the  Court  shouki'b^  of  opinion 
eilbiff -tbiit  thft  ascotid  inquisition  mc&tioaed  in  lite  de-* 
<4taiNtAW  Di|glil*to  bare  been  produced  at  the  trial,  or 
that  d^giani  by  bisiQit#ssty»  n^t  beng  under  seal»  was 

not 
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IM5.  Mt'Mflieiant to^NW  dMintentt  ia  die  ptdmbsoiy oole 
td..tiia  plMtfiffi  Uftm  the  second  bmmt^  maaady,  ike 
flitttiile  of  limitatwn%  the  jteay  fonnl  a  ^erdiet  fer<<lie 
ddfaodeato.  Upott  a  motkm  beiog  made  ia  tbi*  cmet 
«fi  the  part  of  the  plaintiff  to  enter  up  judgment  finr^hian 
iMm-ohBteole  wrodido  on  the  seooed  imm^  BniwMiat 
tame  time  a  motkm  being  made  on  tfaepart  of  tfaeid^ 
fendanlB  fer  a  rale  in  that  event  to  sbeMreauiofiibfie 
judgment  of  lumsnit -should  not  be  entoeed  vpsnvthe 
tiro  gromids  above  aienlMmed,  or  wfajr  the  jndgmsMt 
ahould  m>t  be  an'ested  on  dm  Mloipkg -grbondtft 
Isty  Because  die  note  was  not  indoised  by^dieiNgiM^ 
tusdno  intesest  therein  passed  by  ferfintmae^.t^^tbe  iatt 
-Idiigi  nor  by  his  demise  to  his  succewort  mat  by  ithe 
Ifpnsnt  or '  waimm  nnder  the  sign  manual i»ih(SldailidA 
^fidly,  Beeanse  (he  lecital  in  the  dedamdoaof  >di^  ee** 
roner's  inqoisition  does  not  shew  the  mantM^  "ot'^fke 
deadi,  and  beoaase  it  is  net  alleged  that  such  iaqiisiliesi 
was  fbnnd  on  the  oath  of  twd<ve  lawful  men*  ^<  a^^ 
•  '  Tb^  Gonit  direoted  die  faotsy  togeUier :  witkA^^dm 
'|ileadittg%  to  be  stated  ibr  their  ooasideffBtkm*m<rdm 
.Ainn.of  a  spedal  ease.  ^    ' 

The  note  of  hand  set  oat  in  the  dedamtion:  waa  khdy 
made  by  the . defendant's  testator^  and  given  byhtmiito 
«f.  YdMt^kuakand  far  vdue  recetved*  At  the  trial  the 
plhindff  prodoeed  a  grant  or  warrant  irom  ids  present 
majesty,  bearing  date  the  2Sd  of  NaimMetk^  the  Si^ 
«Qod>ydnr  ofbis  reig%  under  the  sign  wmntiiBl^oChis 
nugesty»  and  countersigned  by  two  of  the  lenftiJ  of  <tlie 
treesary;  whieh  gcsntor  tmrrant^  after  ftttithiif  t)M  in- 
quisition of  die  1 1th  of  jyoDe»2eriftl8  befbtelb^4eQ^D^ 
(as  mentioned  in  the  declaration),  proceeded  to  state, 
^^at  it  bad  been  represented  to  his  majesty  by  the  com- 
missioners, 
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tinit  ^  an  iBquuitMO  on*  a  writadjMivi       ttfiJ. 
MHd  iocit  dF  the  Cbcri  of  King's  Btneh 
-V  inkai  in  dK  paiisk  of  Amuk  o»  llie 
Mribr^f  j|^;vi^  L819  bflibre  the  ttid  aheri^  itmt  ibona 
(iirioafat  mher  tfaiogi)  dut- £F.  JBffi/cm  of  JSmbig* 
lAieaafai^yfoiBan,  wesatthe  time  of  the  death  of  thenid 
«iLi  reMgiHdkaidindebied  to  him  in  the  som  ofifiOOL&r 
pqfiofoi  and  fiL  lor  Intnett  ckie  upon  a  cotab  pnomia* 
njr  ma$^  mado  fay  G.  An^da  and  one  H.  Hstviy  of 
ioBJpgli  alhnBiaid^  deeeaeed^  jointly  and  eevereiljr  to 
iS^miA^J. .YctMf^imbimd^  bearing  date  the  lath  day  of 
4ligr|Attv^a<i'that  the  aaid  note  was  of  the  Ttloe  of 
ttML^olasiae  of  intecestr''    Theararivnt  then  staled 
iBit vMm  ■ajiaty  >  gamtod  la  Lambert  all  and  singiihr 
Iksiiiii^b^tnattB^  anai  and  aona  of  tuomoy  mfntiiaari  and 
art  ifftk^itt  iIm.  tnqnisition  xe^eatttely  of  die  24th  ^f 
Ul# ;  and  alao  all  mch  goods  and  chattels  ooaa- 
iiaMl.aafe  fathia  the  said  iimnistrion  asarenSiBOt 
add  as  afewsaidy  and  whioh  became  biftitad.lo  .the 
4dMdB^vsnd>ali'aiid  ftcry  of  Ae  goods,  and  chattek^  ini>- 
sdss^'.fMnoBai  aatata  and  eftcu  of  Jl  Foai^^aifiaad  t^ 
which  his  majesty  was  entidedf  and  ail  his  jnajestys 
tUtte^jig^^tilk^  and  interest  theiwto^  &c* 
•ThaipMrtioBs  fertbe  opinion  of  the  CSeartwiere:         < 

'  in,  .Whether  the  pieaof  the  statute  crf^  limitatioiis 
wen^iKsaftdaDtbarto  theacftkiQ;  andifsoi  the  acnliat 
4r  thn  dsfiendaai  to  stand;  aad.ifnot^  then  .  <i 

.  Mf'SHbtihttt either ofthaialkged gnaoids afnonaait 
wara^aidbieni^.aiid  ifnat^  then   *. 

Li^tk-  yntUmraay  of  theaiiefBd  gfouncb  fer  arnsating 
dwjadgaknliikafo  ioiieifat. 
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tiAJMSWff 

T*TUim« 


1»M.  TMcb/ for  the  plaiQtiS    TW  tm^-cS  Xmm\wt» 

is  no  bar  to  diiis  acdon,  aad  die  pl^tiff  13  enlilbd  16 
judgmmt  son  obstante  yeredkto*    The  note  fgmm  h(f 
BeiUon  to  Yomgluubofid  is  dated  the  19th  of*  Mf9 
181S»  aad  was  payable  on  demands    In  ifawwIgrlMi 
ibcingfihfsiaiu^  became  fielo  de  se.     Befeva  tba  datw 
was  barred  by  the  statute,  it  had  vested  w  tha^luttg^ 
for  the  goods  of  a  felo  de  se  are  forfeited  to^  dia  Uag 
by  the  Act,  and  before  iiiquisidon  fottnd»  2^  Kimg^w* 
Ward^   executor  (f  Wenimrth  {a\  RmX»  Ln^  U«. 
Toame$  v.  Etherington.  {b)     From  the  mommtrnktm 
the  property  was  in  the  king,  the  statnte  of  liajitafimia 
would  cease  to  operate;    for  the  king^  gensKalljv  ia 
not,  by  the  general  words  of  an  act  of  pariianeBl,  re^ 
stcained  of  a  liberty  or  right  whkh  he  had  befaaa,  if  he 
be  not  named  in  the  act,  (c)   Now,  the  king  is  notitamad. 
in  the  statute  of  limitations,  therefore,  from  NcmmUf 
1818  the  statute  ceased  to  opemb^  agamst  the  mi$mh 
The  grantee  of  the  crown  must  have  the  saaie  piivi1qga> 
otherwise  the  king^s    grant  would    be   reodamd   j&* 
operative.     At  all  events,  the  plea  stating  ihat  tb9 
canaea  of  action  did  not  accrue  to  Youngkttsband  withitt 
six  years  is  bad  in  form,  for  that  would  be  true  if 
king  had  kept  the  note  seven  years ;  and  if  that  ware 
foot,  it  would  not  be  a  defence  to  the  action.    Tbw 
issue  raised  upon  that  plea  is,  therefore^  immaterial.     If 
the  plea  had  been,  that  the  causes  of  action  did  not  ac- 
crue to  YoufigktiAand  within  six  years  before  his  deaths 
that  would  have  been  a  bar.    Siq>po8ing  that  the  atatate 
of  limitations  was  only  suspoided  during  the  tima  the 
ddbt  was  in  the  hands  of  the  crowo^  the  dafindMit 


{a)  lX«o.8.  (6)  1  Sound.  S6U  fe)  P&«rf.S4a 

should 
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tere  piiatwt  flp^euOly  llM  tke  ttn$m  of  Miuxi       iM^i 
M  ml^mum  to  Yamglmtowf  or  lo  the  ptoitMrwithlfi 


tb  produee  4lie  ioqiriflition  iiieiitiMiod  in 
lUMa^  «uiMt»  B6  it  was  not  pat  in  issue}  tlMt  oonM 
mifhm^  feoeb  done  fay  plea  of  ml  tiel  rtoard.  The 
lliyidia»:tlistiZmAifididnotpromiBe;  diat  does  not 
IMIU  faquisitioB  in  issne.  If  it  be  objeoted  tfist  the 
MsoMiiqiiitttioa  is  not  diieetly  aBeged  so  that  it  conld 
asf^e-MMfiodf  that  is  ground  of  special  demurrer 
arij«  BA  llie  aeoond  inquisition  is  iaiDiateiial,  Ibr  it' 
ii  an  eflse  of  infermation  00I79  and  not  of  inttffif^. 
The  fliiatiff "is .  title  was  perfect  tijr  the  ooroner^s  inqoi^ 

kh^s  warrant  Neither  is  it  a  valid  ob^ 
to  the  gmnt  Act  it  was  not  under  the  great  seek' 
it  ywmt,  limit  by  ihe  coonnon  law,  no  gmnt  of  lands  by 
teld^  isairaitsWf  or  pleadable,  n^assmder  the  great 
isd^  Iiaa^a  case  (a) ;  but  a  grant  of  a  chattel  interest 
wsi  sloayeipodiHider  the  privy  seal;  Cam.  Big*  Paimi^ 
OiS.|iBnd4iefaistoin  has  always  been  to  grant  by  wbi»> 
mt  shaiasls  Avftited  to  i3at  oiowni  and  the  passing  of 
ih»di£kt.  &»9^  fay  which  the  kmg  mi^,  by  warrant 
ariicMhe  ei§n  numoal^  gtant  /aacb  coming  to  the  crown 
faf  ssdMOfeorferfiitare^isastroi^pffoef  that  She  right 
of  gnming'aiaMiIr  by  warrant  eki^ted  btibre.' 

Thr  alkgwi  geounds  for  anesttnjg  the  judgment  an 
afdfy  inaufident.  That  the  note  was  not  indpraed  eoa 
■sh  I  nil  liWiawBti  a,  becanae  itwasfdiieited  to  th^eroMi 
bJdi»aiaio  in  adiieh  is  thaiv  was,  ii  vested  in  th^omwii 
hjMpoAaiDiecf  lawv  *m1  the  king  may  asrign  a  diose  la 

IV.  L  action 


4k  fMBOb  ditfing  which  the  right  of  ihiing  was  vesl^  )a      <«miim 
eMyMt.  Thea  as  to  the  alleged  grounds  of  nonsuif^  \\ 
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T    T^» 


11I9&  adbkNi  as  a  fecogtiiswMe,  obligAloiv'  &«^«  <ap*  H  dflMl 
OMk  Z)^.  .AMtfMMit^  (B.)  Tbe  dbjcttUcm  4q^Tlii«  .4^ 
dbhitiaa  tfaftt  it  does  not  conlain  any  itet<«wl>^  1^ 
ittaaner  of  the  death  is  merely  a  gfoimd  ofvifMiwA 
flriMMwrer  At  Aost  tbe  fiiult  is  meraly  in  soC'Mfi^lB 
tet'out  enoQgh  ef  the  ooroner^  inqoisitioD ;  bat  ihoi  ^ 
pleaded  wilk  referenoe  to  the  reeeid^  nAisik  ia  4a^dW(Pl 
court  And  as  io  the  objection^  that  it  does  nttt  ^Pfmr 
that  the  inqni^fttbo  was  found  by  twelve  <Dei%  tbtreris^ib 
aolhoiity  to  shew  that  twdve  are  re^uiaitewi.v^jiiolihe 
Stat.  4  Ed.  U  the  coroner  is  to  go  to  the  pls^fiftiifatf  enfl 
is  8]«n»  And  to  command  four,  fivc^  or  w^  of  Hm^yJ^^ 
town  to.eome  before  bim»  and  inqoiire  of  tibetjfrihri^atlliilfi 
therein  mentioned;  and  iDFinc/PsLaWfh.4t»  <k9ff|^>lt8^ 
it  is  laid  down,  that  the  just  number  of  twe}M«eii^.P!(|| 
re^isitey  but  that  there  may  be  oiore  or  lessi  -  BetM9% 
assumingthat twdve  were  necessary^  it  nmst.belalMI 
after. Teniiet that-theee  weve that  numberi    -  *   .^ i*',v  xt^ 

Cfp»  Seijt  ooatrk  The  two  privripal  ol^«n|s^,!ifi(? 
the  phiintiff!s  recovery  are^  certaialy^^hat  the  pkn-oflbi^ 
alalnte  cf  liaitofions  b  an  answer  to  the  'Mim$iittiJL 
thaMhe  interest  in  the  note  could  not  passilo  the  piaiiriff 
fiur  want  of  indorsement.  'nie<plaindffiulua-dedanMi<«i 
dees  not  found  bis  daim  on  a  tide  aeoming  byvthe 
custom  of  merchants,  but  by  an  assignment  -firom  \tht 
crown.  >  Tbe  plea  is,  that  the  note  became  due  in  the 
lifctiBMtof  Yam^lttuiandf  and  that  the  causesiof  aetiiw 
did  not  aeeme  to  hkn  within  m  yeaisi  and  ther  juiy  :^uo 
found  that  foa  for  the  defendant.  If  ibe.  piainti9:JM 
intended  to  insist  that  the  tiftle  to  the  note  v^tedwinf  tbe 
crown  before  the  six  years  expired,  he  ou^ht  to  have 
replied  that  matter  specially.    In  Murm^  v.  The  East 

16  India 


M  ilW|9Md  Afteff  his  dMb^  dM  c^^  the 

Awi^tf  liM'biU,  and  the  aeceplMioe  aaer  the  dcatfa 
«f1lvfaiteiM,  the  framing  of  ihe  letters  of  adamnH 
fiMtofi  le  theflttD^  the  defendeiifs  KoUttQrt &<^;  ond 
A^'difendeittb  pleaded  that  die  caose  of  ectfon  did  not 
Mbamf  «idiifr  eur  years,  te  which  the  phttottfia  repUad, 
dM  i&dfelaAsnfe  fvtthin  six  years,  the  Court  held  that  b 
tpidA^refllkaAtm'WBB  not  neoessiby,  bacause  the  fiut, 
dMil  themeapliHee  was  after  thtf death  of  the  intastalt^' 
if/p^MifA  iBtpaa  iht  £M3t  of  the  dedantiofi.    Batiharc^ 
dM'lMilAat  mbim^kuhmd  died  before  the  six 'years- «»• 
piM^iMDtaveared  in  the.  declaration;  aadij{>be»^did 
Ml  dl»widni  llrtkt  period,  the  statute  o£  lindblaotis'ia. 
snpiMMifer  tm lim jaadon.  :  In  Btx  v.  Mo9tiM\i)i  wfim' 
AaMiyftDlidn  did  aotiwcroe  to  the  crt>wn  tkbtoit  within 
six  yesre  next  befiMedie  death  of  the  crown  debbr,  mM 
hdd  10  be  good  upon  demurrer.    Tb^i,  as  it  does  not  • 
kgally'ilid  in  fMoper  form  appear  upoii  ^e  reooid  •  that 
dM$  adfW  ^Hd  accrue  to  the  orown  within  six  yean,  tlis 
ihfcnilmit  IB  oAlided  to* jadgment    iAUmC.J.j  ^Ibe- 
iKgaBMM'ii/Aal your  plea  is  bad,  becansa  yun'oai^- 
t»taie  aXiiegaA  that  the  caoses  of  aclioa  did-  notiaacnii 
aMher  to*  KMff^gyhis&M^  or  the  plaintiff  widHW  ahuiyeask 
BUtaifd  J.    if  ym  had  pleaded  that  Ymmgkubami^iid  > 
net  die  withiB  six  years  after  the  making^ofl  the.  ante) 
anddiattheeaii6esofaGti<m  did  not  aociue  withaaiaik 
ye«ik^dMt*4KNihi  have  been  m  geed  pleBy^batit  tfaeiiait 
sMsdinyour  plih  niay:>6rfluiy  aat  be-tf  goodd^GroeA 
W^y^uii^kukmdidM  ^withia  ibe;  six '  years^  the  debt. 

(0)  SA.i'iteCM*  (d)  6  iVitf»24.   . 

'   '  s  •'  L  2  having 


1*9  *  OiMB8<  nr  EAfiTSa  IjEBM* 


t** 


AMMk      tMnfigMiiiM4MdiiiBtlidi»ithecm«i^ 
T™"*      4d«i«iu  bill  iCibffdfed  lifter  ibeilxyv^ 
jmM       be  a  defence*]    The  King  ▼•  Marrall  is  en  autUntgrfte 

the  phaatiffi  It  ie  not  Moessaiy  lo  rwrttiiiiMAatiii 
would  be  a  gpod  plea  as  against  the  crown. 
.  IniheiiettplaQBbthepraiieityiaUM'i|o(9cdidAdnly 
JMM  hf'  indatflettient  under  die  statnle  of  jtme^^hfiwUdt 
notes  aaemade  negotiable  in  the  samenulinaB  aaiidanA 
bjUaof  ciulnnge^  thatis»  aoeordlngtoithaensMibof^nser'i' 
cbaitfa^  Mow  here,  the  pkmtiff  does  not  figund  hia^didBii 
upon  an  itadonemeot  according  to  the  custoan  of  saore 
chaMsi  but  iqMm  an  assignBMOt  finim  the  CKMViB.  ^TI»  t^ 
of  .the  .Grown  did  not  accrue  by  indotaementy  ba^tAf  the 
feknqf.  Assuming  that  the  amm  nolj^  hjf'Opeationr 
of'hnr^  widiont  iddotsementy  acqnire  pnjyertyi  in  SMh 
an  mstrumeot,  yet  it  could  not  tiaaabr.  the  fnoptoly^ 
enMt>t  by  indoTBemenL  It  was  deosisd  m  JBavdmm  'Vb 
Sttme{a\  that  an  administrator  might  pass  a  pmiissrtiy 
nMe  according  to  the  custom  of  merchants;  *  AldKH^^b^^ 
thdfdhini  the  pvoperty  vested  in  the  king  liy  the<MoAyv 
yetit  weald  not  pass  from  the  king  to  'the  esrigoees 
without  indorsemrat.  It  is  truer  that  the  king'  nay 
assigD  a  debty  but  this  is  an  ae^gnmentj  not  of  la^dkbi^ 
«fawl-of  a  pfomissoiy  note^  whidi  is  only  endbiicttHrf  a 
debt ;  for  the  deobuntion  does  not  allege  any  debt,  buit 
the  pkintiff  sues  only  as  a  party  daiming  under  tile' 
promissory  note. 

As  to  the  second  inquisition,  it  must  be  adnattad  that 
it  was  hot  necessary  to  prove  it,  and  it  is  impossible  to 
contend  that  the  assignment  should  have  been  under  the 

(a)  S  HUs.  I. 

great 


IN  tM  :Safm  YkM'  oHf  OBCntCtfi  IV.  r4^ 

matmugt  to  assign  tiiis  gcKxk  of  a^feloa  by  dM  d^      /^     ". 

*.  tAifto  dicreoronei't  teqnMtion,'  it  eotahyy  iitwojf^iiii^. 
hiM&ittubLlbit  it  akould  be  taken  by  twtive  moL.  > 

. '  Hidalitt  raply.    It  is  aMqed  ia  die  dcrtanrtioh  that 
timimpiBt  anlB  tdcenon  a  paiticiilar  day^  as  appearsbj^ 
Aeiacond^  and  there  was  a  plea  of  nul  tid  record,  upon ^ 
wUUi:  Issue  ^«ea  joiQed>  and  found  fisr  the  plaintiff; 
tha^  .tharefiDnre,  shews  that  YoungkudHmd  died  within 
sisif.'jEeaaB  ;aAar  the  makbg  of  the  note.    lAlboti  CJv 
tte  pitfhtiff  aright  have  supported  that  issue  by  prodno*^ 
lug  a  cecoid  of  a  diflferent  date.]   Tlie  plea  raises  an  im** 
material  issue,  and,  thercfere^  no  judgaaent  caa  be  given., 
apett  it  linr  the  defeadant    iBaj/ky  J.    The  issne  is^\ 
^rhedwr  any  tease  of  action  had  accrued  to .  Yotmgkttstafut 
witfam  fix  years  befcre  the  eidiibidi^  of  the  bill^    Noir 
JS-Ymmghmlband  had  fived  ux  years  after  the  makh^DC 
t)ie jKMiilKory  note^ the  erown  woiddhave  been  barred,^, 
anddhsn  Aera  would  have  bem  a  verdict  against  the*' 
plaialifl^  and  the  merits  also  wonld  be  agabst  Um;  but: 
upon  this  Issuer  although  the  verdict  is  against.the'pbuiw- 
tifi  ike  mmta  niqr  be  with  him,  fiir  although  the  causa* 
of  aalimi  wtnj  net  have  accrued  to  Ytxm^udmnd  within, 
sw  yeaiis^  yet  the  right  may  have  vested  in  the  crowa 
wiAiB  aix  years  after  the  making  of  the  piomtt^aad  the^ 
assignee  of  the  crown  may  be  entitled;     Therefitreyaa. 
it  is  uBoertain  on  what  state  of  fiicts  the  veidiot*  is 
feuoded,  BEiaat  there  not  be  a  repleader  ?]    The  plea  of 
the  statute  of  limitations  is  not  a  bar  of  the  right  but  of 
the  remedy.     It  amounts  to  a  confisssion  and  avoidance, 
for  it  confes^ses  a  debt,  and  avoids  it  by  matter  of  law. 

L  3  Here 
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jT^^     ^  p)eikd«d  in  a>n>ldaiiGe  Mug  iiMUfidtttt  ^dam  fimoAS 
M^y^       ^  tnfided  to  jti^BMit,  Piits  r.  Pdehtm^stM^^^^in 

■  As-io  the  <ilgeotioii  that  the  deokration  dote  nol  ibckr 
a  debt'^efaaUler  by  the  omwn,  tbeve  is  n€l  odgr-  on  file- 
^ioa  IIn^  the  promissory  note  w»  giTC%  batutfailJia 
debt  was  actually  doe.  .    »  ..r 

•^  'Abdoit  C.  J.  now  ddivared  the  ju^goMt'  ofs  d» 

^Coavty  and  after  stating  the  fiicts  of-thecoae^  proeeadei^ 

as  follows:  i  ..    '■  »^  ..       .^.i*.,'  >ii« 

'^   Wtt  ara«f  opinion  that  neither  of  the  alheged^gf  ounda 

d^ntoatptas^su^ieat.    The  seoond  inqniiitictti  thatiia 

>dlttf{n^isidon  taken  betor^  the  sheriff  4ipon  the  mmL*oS 

tfleli«iS'<itiQiiic^dttni9  was  an  office. of  imtrmaAoBi^jaiff 

fiaia  H{lt«n<iffice  pf  intiduig/    The  titk  of  ^ft  anina 

accrued  by  the  fincfing  of  the  felony  under  tiMifiis||4hat 

ifs^lbe  eoxoner'a  iaqoisitioo.'  The  second  fenaed  jiotpart 

-of  the  tidor  and^  therefoi^e,  it  was  notneoeisaig;  t0,  pm- 

:«lli09it  attbe>triai«  >  a 

i'>' Th^  gcant  of  hia  majes^  nsder  his  sign- manual  \yrw»; 

iiMOfuvopinion^  aoffici^t  to  pass  to  the  plaiittiff  tbti^M^ 

^p&ctf  in  this  joatfi.    A  debt  or  chose  in  actiQa  Tested^ 

(the  <xiown  is  assignabie  at  law,  and  these  ja  no  tathoijiny: 

^'wfaiflli  has  said  that  each  an  assignment  mnnflriT  nndrr 

'•the^rcat  seal  or  any  other  seal ;  and  tha/oonstant  oawie' 

^fpsactioe  has  beeo»  to  gcant  sudL^diiogs  uader.4]|i» 

'  sinn.  manuaL 

(a)  1  Zd.  Itasm.  39a  (ft)  «  Price,  84. 

.We 


-isaF«4ndMi«f>apiiia»  |b«t,ibne  i«  not  a^  irfirHill       fflft^ 

liie  principal  siun.  secured  by  tbe  note,,  and  aU'intemt 
dve  thctoeoik  Thea  U  suflpdeBtljr  ifipeias  that  die 
wms-'MmKmrity  far  the  debt^  aad^  we  think  the  de^ 
ouiBybaiadciiB^'paaaed  to  the  crown  bj.  die  UUmjs  and 
iffere  assignable  by  thecrown  without  indorsement*  The 
rtiiawiftsWa  by  operatiopof  law,  and,  therefore^  an-in^ 
dorsement  is  not  necessary  to  give  a  tide  to  tbe  crown ; 
adt^nthaiais^gnpientby  theciown  takes  iteeSact  franca 
Ig/Aminh'Taim  of  bw,  and  not  firom  the  onstovi-pf 
meidiaQts  or  other  special  custom*  •  ^ 

eEmSafyaaaig  it  to  be  necessary  that  a  conmei's  inqbest 
^afaMld  ha  bond  by  twelve  jurors  in  otder  to  vest  tjbe 
idhtrtlriir^  a  ^a  de  se  in  the  crows,  upon  which  point 
^^texbonol  thiBk  it  necessary  to  give  any  opinion,  ,we« 
rahfnk  itfinnst  be  taken  that  the  inquisidoaiA  qiie$tklii     * 


;*Lc<|L!lie  haij  leauiining  point  is  that  which  amea  upon 
*di4pia&0a£lke  statute  of  limitadons  SI  Jdc*l»  c  16*  $.  S* 

The  fdea  alleges  diat  the  note  became  due  and  pig»Ue 
Amiff^Ymtighuihimidaxmg  bi8.1ife,«nd  that  the  supposed 

wnssa  of'  action  did  not  accrue  to  him,  witUft  «ii  jean 
^tKfatadia  eodiihiting oi  the phuntiff 'a bilL  Upon. diia 
^jltewdi^piaiBtifftook  issue^and  the  issue  has  beaftionad 
iApihe  defimdanty .  viz.,  that  the  causes  of  action  did  net 
-apcwuy  l0e»  We  are  <^  opinion  that  the  plea  is  bad  in 
Stmn^  itianotiikathe  plea  in  the  case  of  the  Ilj«^*v^ 

MomdL  (a)    That  was  a  proceeding  by  scire  fiidaa  at 

la)  6  rtice,  24. 

#/  Li  the 


I        » 


]«  CASBSvt  EA8TBR.TER1C 

I9t$i  lht.isiaift  •  of  the  ictm^  fimndtod  ott  a  wrii  of  A«ni 
y*"*^^  dMsit MtantMi  against  e  dcblov  t»'  dio.GiaNii>  «iider 
^Bo^  wMob  the  defiBndint  was  Ibiiiid  iadflblad.to(th».«h>«ni'« 
ddbor  npon  a  bill  «f  «KcbiBg%>  wd  Ibe  0cm./fipwft 
caUed  iipwi  die  defendant  u>  pay  die  hill  fbe  lua  is^ 
jaali^  .  The  defendant  pleaded  diet  die  dabt  ma  faot 
CMbrado^  and  did  not  aoenie  due  to  dieeooim's  debtor 
at  any  time  yrittmt  six  yean  nest  bafeie  the  deadl  ^eC  the 
^rown'3  debtov»  And  upon  demurrer  die  plee  waspMd 
Ipood.upon  the  ground  diat  die  cnywn  b  only  endded  le 
itsddbtoi^s  ngbt»  and  cannot  create  or  revive  a  lighl^.tf 
none  existed,  or  k  has  beoome  barred;  and  dwt «« the 
crown's  debtoir  oonld  not  have  rooowered  if  the  staiwte 
hadbeen  pleaded,  so  neither  could  the  cfown  sUliAng 
^rtbe  same  situadon  as  its  debtor.  la.  ^e  prasalit  ea4s 
die  pba  <doas  net  riiew  that  Ymmg^uAtmd.^nB  beared 
by-^tbejatatute:  at  the  time  of  his  deaths  andifiilie 
was  not  so  barredt  then  a  right  vested  in  the  crowi^  amd 
dm JOii^ta  of  the  crewn  are  not  bamd  er.aftrnriiby 
the  statute.  The  crown  is  not  within  the.epamdeD'Of 
theatatiite. 

The  plea  then  being  bad,  the  defendant  certainly  caa«> 
not  have  judgment,  ahhough  the  issue  is  found  for  him, 
the  issue  being  taken  on  an  immaterial  matter.  And 
the  question  whether  the  plaintiff  can  have  judgmettl»  or 
whether  there  ought  U>  be  a  re*pleader,  depends  upon 
the  question  whether  the  plea  does  or  does  not  contmn 
a  confession  of  a  cause  of  acUon  ;  if  a  cause  of  actim  be 
confessed  by  dte  plea,  and  die  matter  pleaded  in  avoid- 
ance be  insufiicient,  the  plaintiff  is  endded  to  judgment, 
notwithstanding  the  verdict.  If  die  plea  does  not  con- 
fess a  cause  of  acdon  there  must  be  a  re-pleader,  Pitts 

17  v.  Pofc. 


•  Tfaetiil^  therefore,  will  be  that  judgment  be  entered 
fcrAe phintifl^  non  obstante  veredicta 

Judgment  far  the  plaintitf. 

{a)  I  Ld.  JEiaym.  390. 


Tati^ok. 


IN  TvM  iivtH  YcAft'OV  OGOHiefi  IV.  1SS 

^.FUdkuifkm.{a)  lliMr  admitliBg  that  a  plea  of  actio  iMMi 
noa  Bcoterit  infra  aex  aanos  as  genendlj  pleaded  doea 
not'^diiil' that  any  oanae  <tf  action  did  at  any  thne  ao- 
cf«e^  yat  this  {dea  does  not  contain  that  mattar  akne^ 
bit'  it  eoBCans  an  assertion  that  the  note  becsme  due 
adftyatte  to  Ycamghusbandm  his  Iifi>time.  This-is 
an  seknoarledgment  that  Yoimghmband  had  at  one  time 
a  gM  eaase  of  action,  and  if  he  had  a  cause  oiF 
Mtiio,  die  right  to  sue  would  upon  the  fiu:ts  aUeged 
is  this  declaration  pass  to  the  crown,  and  from  the 
crown  to  the  plaintifl^  unless  the  defendant  has  alleged 
sene  matter  of  fact  sufficient  in  law  to  shew  that  sndi 
F^'did  not  so  pass,  or,  in  other  words,  unless  the 
mMler  ef  fiict  pleaded  in  bar  be  a  good  bar  in  law  to 
ihs's^doo.  I  have  already  said  that  we  think  it  is  not 
ageod  bar;  and  then  a  cause  of  action  being  confessed 
add  taot  well  avoided,  the  plaintiff  is  endtled  to  jud^ 


yf  iiCABBS^iEAfiTEaiTBRM 
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Buckle,  against  B£w£s.  (a) 

•  •  •  • 

HPHIS  was  aa  actioo  oo  tbe  statute  29  iS/&7«  £:.4f.  ^gaitiSt 
Su^l|m,  tl)8  ,  a  oberiff  for.extortioD,  aui^thQ  plaintiff  bad  obtained 

iSJSdV  ^ra  ^  verdict  for  SQl.  5s.  damages.  .  Tbe  master  h%d  poDP- 
J^IJJ^^^^  piilad  tbe  ibreble  damages  in  tbe  same  mode^aa  ti«M« 
4m^^  cpsuar^l»leulated(i);  ^nd  aUowed  87/.  1^  P*. .    .  . 

Parie'had  obtained  a^  rule. nisi  .tbat.tbe  m$^l^iaks^4A 
re^w  Idis  tais^ion  and  aUocatar,  and  allow  (be.j^lpiii^ 
three  times  tbe  fuU  amount  of  the  damages  foapd^by;^ 
jury ;  and  he  cited  a  manuscript  note  fiom  thn  master's 
'^^    /  office^  by  which  it  appeared  that  in  WoodgoH  \jk  ¥mtMA* 

'  '  UM{€)  the  damages  w^re  so  compujtedf  and  adbflutMl 

lo.witliotti  anj  application  to  the  Courtt  / 

Y>  Carter  now  shewed  cause,^  and  contend^,  tbfttir^le 

damages  should  be.  computed  in  tbe  same  manner  as 
tnsbk  coats*  .    > 

•       .  I'. 

^  But  the  Ciourt  said  that  tbey  would  abide  by  what 
was  dfme  in  Woodgate  y.  Knatchbidlj  which  was  aocord* 
log  to  the  pfauo  meaning  of  the  statute. 

Bute  abadute. 

* 

(a)  Thb  caae  was  decided  in  Hilary  term,  but  was  then  ■ccidcntallj 
omitted. 

(h)  See  nM^  IV.  1085.,  SUi  edit 

(c)  QT^Rm  148,|  but  in  whicb  tbli  point  is  not  notiowU 


If.     V      • 

•  .'  -    ' 

V  ■.  .  ..    . 
■J'l    ;•  - 

* 


R£EVE»  Qui  iaiB)  against  Pool*  (j) 

T^i&S  was  an  Betkm  broaght  to  reeover  peniddes  on  tb^  B^^frcitw" 
ed*  ^4^  4^  O,  S,  c.  68.  (local  act)  for  selliDg  twenty-  £  ^^:^ 
i^^MStrM^ct  WdUngiam  Main  Coals  as  and  for  »u^  y^^Jf^^ 
^  Walls  E»d.    By  action  sa.,  if  any  vendor  of  ooill  ^Jj^'^Sdf 
sluU  knMr^lj  sdl  one  sort  of  eoals  for  and  s«  a  sort  cdd* ibr«^ 
tilMrtheff -really  9Xe  not,  within  the  limits  liierein  men-  ndiy  ■wno^ 
Bilttf^itifi^  sneh  vendor  of  coals  shall  forfiHt  for  every  fcr  •vtry  mdi 
iKid('!oblbiGik  90f.  per  chaldron  for  every  chaldron  so  cfaaidnNifor 
tMT   Bf  section  146.  «*  all  penalties  not  exceeding  ^^I't^^ 
90b«^  te  be  aned  for  witbm  one  calendar  month  after  ^^^*^ 
iM^dfltoee  <xr  oflences  committed*  and  to  be  levied  before  •^^aeding  sol 

are  to  be  iued 

«sj  josdoe  of  peace  for  any  eoun^  where  the  ofiSance  ^'^  be'ora  • 
3hall  be  committed^''    The  plaintiff  having  recovered  a  Held,  that  aa 

,    „      .  It.  ^*  amount  oC 

veidiet  Ibr  several  penalties^  the  penalty 

under  tha 

'-'    '•^''''-*'  thirty-tbiid 

(Mhf  now  moved  in  arrest  of  jadgmeot,  om  the  JaS^^^ST*' 
gnnuid  that  the  plaintiff  ought  to  have  proceeded  by  in-  SJJSJ^'^ 
fottaiafien  iiefore  a  justice*  Although  the  aggregate  J^J^*  ^«'  »«• 
DttHhtt'  of  ^penalties  sought  to  be  recovered  eair  naicy  for  know. 

.  ,    ,  ingly  adling 

ceeded  20/»,  that  ^  not  take  away  the  jonsdictica  of  twenty.fiva 

1  r*««  •  t     •  t    1   •       1  •  chaldrom  of 

ttemsAstrsUe.     That  point  was  decided  m  this  court  ooidiforcoala 

m«  which  th«v 

in  Michaelmas  term  1821,  in  Bex  v.  Hawlinson.    There  j^^y  wm  noc 
Ae  inrormer  sought  to  recover  by  information  sUteen  JllSlSu^Uiia. 
penalties  in  respect  of  sixteen  sacks  of  coals  which  were  ^^''^^ 
kmi  short  of  measure.    Thef  penal^  imposed  by  the 
statute  for  that  ofi^ce  was,  for  every  sack  of  coals  found 


(a)  Thk  caas  ought  to  hare  appeared  in  tfia  early  part  of  tbia  oumber, 
bat  was  tli^  uoAToidably  omitted. 

deficient^ 


Ukbvb 


i«  '!   CASES  IK  »E)b8TEILrFERIi^    ^ 

IMS.  deficient)  a  sum  not  exceeding  40i.  The  magistrate 
having  refused  to  proceed,  thinking  that  he  had  no 
jurisdiction  because  the  a^regate,  amount  of  the  n^uil- 
ties  exce^ed  261.9  tikis  court  granted  a  mandamus.  That 
i«,an  autb9rity  in  point.  -      *  1  : i  i'  \ 

Abbqtt  C.J.  That  case  proceei^ed  ^otirely  lyfouj^if 
1 7th  sectiopy  which  enacts,  *<  that  if  upon  ;renm«^ur|ji;n^t 
of  any  such  coals  which  shall  be  le^oieasured  tP[|i^f^-« 
tain  the  contents  of  each  particular  sack  |liejmJ^  j^ti/jhfJl^ 
appear  to  the  meter  so  re-measuring  the  a^f  ^if^  aff|{ 
sack  or  sacks  of  coals  shall  not  contain.  tbn^^}»^e|^ 
then  and  in  every  such  case  the  vender  or  vqo^dem  pf 
such  coals  shall  for  every  sack  of  coals  that.sl^^^,f9[ 

-  found  deficient  on  such  re-measurement  forfeit  f^f^  ffSijf 
any  sum  not  exceeding  405."    The  magistrate  tbqrelbri^ 

'  under  this  section  had  the  power  tp  reduce  the  {MSfudn 
ties^  so  that  the  aggr^te  of  the  penalties  j?^Qoyere4^- 
might  not  exceed  201.  Now  where  a  statute  gnre^i^ 
discretionary  power  of  mitigating  penalties^  it  is  a  gei^psl 

.  rule  that  there  the  legislature  must  be  tak^  to,  have  ii^ 
tended  to  place  the  matter  under  llie  jurisdiction  of  th^ 
justices  of  peace.  Under  the  S3d  section,  upon  which, 
this  action  is  founded,  the  amount  of  the  penalties  de- 
pends absolutdy  upon  the  number  of  chaldrons  sold  i  and 
the  pluntiff  having  brought  his  action  to  recover  twenty* 
five  penalties  of  20/,,  it  follows  that  this  was  a  mat^oot 
within  the  jurisdiction  of  the  magistrate,  and  tbf^  the 
acMon  was  properly  brought.  v 

Rule  refused* 


I  .     (      T*:  'ft 
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*«.1l''lV/.Ii<       I      i  '       '       L    '•       *i^-  /  .loll** 

OK     i);  •{     l-^      Jl  •      •  .  •— — • 

'  Xu)BOBOUGH  Henniker  agahist  Turner. 

Kill      .'MP.  .      .  , 

POVENANT.    Dediinidon  statecl  dutt  bdbre  the  whmoneof 

maldiig  of  the  indentDre  thereinafter  mentioned,  iJ^ommoii 
IMt'tktlnlkrw^it&weA  tn  htt  demesne  ns  of  iee  of  ^^'^^ 
JM*«"tt*  teriemelits  thereinafter  mentioned  to  have  ffJ^^W; 

•DM  on  tlw  foar 

bift'dttobi^  and  behig  so  setsed,  afterwards,  to  wit,  ^wuiday* 

I'   i         , of  pmyment  m 

wHbk  mtk  of  September  1814,  by  rodentmre  demised  the  jcw^aod 
IH^  m  WMnents  dterrinafter  mentioned,  habendam:  tiMtoatiw84th 
«slptoWtfyfea'i%  ftoin  the  date  thereof,  at  the  rent  of  wH'u!^ 
i**;i|«?1iimum,  payable  by  the  defendant  on  the  fcot  ^i^SriS. 
teort'iiyftA'fattte  or  days  of  payment  in  the  year;  th6  «*ifti^^  ^ 
jM  pMinent  to  be  made  on  the  feast  of  the  Wrdi  of  our  *^*  ^^ 
IBllrCmTrt  then  next  ensuing.    Covenant  by  the  de-  o^*y««of  iho 
Kmbitt  to  pay  rent  at  the  days  and  times  therdnbe-  •i*psad,tMcniie 

A^     , ,  ,  du« ftwm  the 

M'ittiuitioned.     Averment,  that  defendant  entered.  defend«itto 
Tte  dfidarifion  then  shewed  that  the  pluntif!^  on  the  and  ttui  wm  in 


1819,  became  seised  in  his  demesne  as  ^^^Jpon'  * 
offa,' 0^  the  reversion  of  one  undivided  fifth  part  or  share  2Snw.^ 
dtA  In  the  said  demised  premises,  with  the  appurte- 
dttott,  as  one  of  five  tenants  in  common,  and  alleged, 
as  k  Irteacfa,  that  after  the  making  of  the  indenture,  and 
site*  t&epla3ntiff*became  so  seised  as  aforesaid,  and  during 
tbtlberm,  to  wit,  on  the  feast  day  of  the  nativily  o(J&int 
Mn  ihe  Baptist^  in  the  year  of  our  Lord  1 824,  that  is  to 
ayi  an  the  24th  day  of  June  1824,  at,  &c.,  a  large  sum  of 
money,  to  wti^  the  sum  of  21/.  iSs.f  one  J§fth  part  of  the 
said  ^ei/d  ef  145/.  for  three  quarters  of  a  year  of  the  said 
term  then  elapsed^  became  due  from  the  defendant  to  the 
plamtifi^  according  to  the  form  and  effect. of  the  said 
indenture,  and  of  the  covenant  so  made  as  aforesaid,  and 

by 
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pmif ooDlnty ta the ttidcovaumt €f>die ililbiriiiin'  "^^ 
Demumeiy  aangning  fiar  casfes  tet^  diot  the»piiBitiff 
had  alleged  in  the  bieecK  that  a  oartain  speoBfiiBf  auoi'^tf 
uumejf  nz^'  31/.  ISs^  was  due  to  Usr^rliia  shm  jtrfiithfe 
rat^  when  he  should  iiothaye;aUsgedjlj^a  ^mciSi!!^sam 
was  due  to  hiiD  ferand  on  aqofMUit  of  hisskfaie  of^hMen^ 
but  ab9Bldhi|ve  dedarod-fiNTone  nndwaded^fthpitfoffdir 
amount  oC  the  thfee  quarters  rent  stated  to  be  diris^  Se^ 
eondly,  that  it  was  averred  that  the  sofix  dtfmed  aa^oiia* 
fifth  part  of  the  rent  for  three  quarters  of  a  year  of  the  term 
then  elapsed,  became  due ;  that  this  amnoeBtdidiiot  set 
ibrth  with  sufficient  oertainty  for  which  three  quaitsna  of 
ayear  of  the  term  thesaidsum  was  dahned  to  be  doow  . 

•     ■ 

CUtiy  in  support  of  the  demurrer.  Since  the  case  of 
T^Difnam  v.  IHckard((a)f  it  must  be  admitted  that  oore- 
nant  will  lie  by  the  assignee  of  the  reversion  of  part 
of  the  demised  premises.  In  Midf^  and.  Jpf^t^.  ▼• 
Jjopelace  (fi)^  HoU  C.  J.  lays  it  dowi^i^  that  if  t^i^^atf^, jif^, 
common  sever  in  debt,  they  must  not  each  of  th^}]]jf)j^f 
hi3  demand  of  such  a  certain  sum  which  amounts.  4q  a 
moiety^  but  the  demand  must  be  de  una  medietate^f^fjth^^ 
whole  renL  And  this  is  adopted  in  „Bac,  Jbr^  tit.  JQf^^ 
Tenant  and,  Tpumt  in  Common^  (K.)  {^jf^bbott  C*  J«  ,^f(Bl. 
po^e.  the  declaration  had  aliased  that  on^fiftb  part  «qC 
tb,^.  whol^  rent,  amounting  to  a  certain  sum^.to  ifit^ 
21 A  15^.t  had  become  due,  would  that  haye  bee^  flood.  ?3 
l^iat  is  not.  the  manner  in  which  it  is  alleged^.h^i)^ 
Then,  as  to  the  second  objection,  it  cloes^^no^^^gK^^ 
wi^  sufBcient  certainty  for  what  periqd  the  jcea^.l^aid 
become  due ;  apd  .in  Gilberi  on  Debt^  407*  it  is  ]aid 
down,  that  in  declarations  for  rent,  the  plaintiff  oi^ti  to 

(«)  2B.iA.lOS.  (6)  Carlhn  889. 

set 


IN  Titt  BBtr^TnjM  Up  X}B0SfiB  IV. 


the  dodmntim  npcn  a  dcsBoirer  wytbe  hM^taogeam^i 
til  wlme^it  only  Bientioiis  to  flaach  rent  to  be  due  to 
thepUadff.  He  Aeo  states  b  oiise  wfa^treil.  hilfl  ^^ 
cbred  on  a  leairie  fer  thrae  years^  rendering  ooit  at  Ifiu. 
ofceriwaf  and  Xtfi^Mo^  and  dedared  for  rent  in  arrear 
bt  tmrymnf  itftthout  sbeving  at  what  fiHttts  chn^  and- 
upon  oBotiati  in  acrast  of  judgment^  as  it  a^ieared  that> 
tvb  of  the  three  years  only  were  espirei^  it  wto  held 
eertaiB  enongh  after  Terdict.  This  shews  diat  it  would 
not  hate  been  good  on  demurrer*  Besides  the  rent 
does  not  beooone  dne  until  the  last  moment  of  the  day^ ' 
and,  therefore)  if  the  plaiittiffseeks  to  recover  for  the  three 
qqattexB  ending  the  34th  day  cSJime,  it  is  not  true  that 
that  rent  was  dne  for  tbree  quarters  then  ebpsed. 


USUI 

MSsaatiC^ 


HaleonAf  contr^  was  stopped  by  the  Court 


>  <  • 


.» • 


rtt 


w        .> 


'  Abbott  C.  J.  It  is  very  unwise  to  depart  from  the 
cibluiiioii  course  oFprecedeat^.  Init  I  ^Aink  t^at  this  de- 
dKtadott  is  suflSdent  Tlis  is  not  an  acti^  of  debt  but 
of  covenant;  and  even  in  ancient  times  the  latter  form 
of  iuition  was  treated  with  more  libenditfr  than  thie  for- 
mer, lie  strict  rule  insisted  on  applies  only  to  the 
a6ti<m  of  debt.  I  can  not  see  any  difference  in  the  sense 
between  the  expression  *^  that  a  fifth  part  of  the  rent 
bdng  311,  15s^  became  due,"  or  **  that  SI/.  15^.  1>eing 
a  fiftti  pert  of  therent^  became  due^'^'the  only  mode  of 
ascertaining  die  sum  actually  due  being  by  dividing  'dm 
whcd^rent  by  5. 

'  'tUi'  next  oljection  is  founded  on  the  expression 
^'thett  elapsed."  It  is  admitted,  that  if  the  word' 
^thee^  had  been  omitted,  the  objection  would  have 
been  removed ;  but  it  is  insisted,  that  the  three  quarters 

ending 
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iidMniiflf}|lni  di9^  Inn.  I  tU^-n^  tti«iti^g|i«^.«ttdirm 
— iteifctti^'^lhfttft  Vfirti  na^  will  nHte  ikMi  iMiililBWt 
wUh  the  previous  pttt  of  tim' mmmtt  ^  jHbH  ^iM4i 
alleged,  that  on  the  24th  day  of  Jime  1824,  the  money 
lnoemie  4Qe  fi^  tbniae  qaiMm  rf  j^yeor,  aatttvihinkj 
4niI  lUMirithsliMliDg  the  wM«k  « than  elapaed^*^  iHMft 

« 

be  taku  to  have  aceroed  due  fi>r  the  three  <iM«Mm  d^ 
yter  iattiflcKflt^  praoednig  the  94tfa  day  of^Mt^.^-^-^*^'*^ 

jAdgmeoft  for  tfie^MiuM; 


•  1 


-«,> . 


A  moftumlbr  « 
new  trial  csn- 


Philpot  agmtst  Page,  (/i) 

r^ASE  for  a  libel.    A  verdict  having  been  fimndj^ 
not  be  made  (h^  plaintifl^  Piatt  on  the  2d  day  of  last^term  moiqd 

after  a  notion 

in  amst  of       ip  arrest  of jadgment ;  the  Ck>art  refused  the  ml^  and^qa 
.  the  following  day  he  moved  ibr  a  new  trialt  and  ob$aii|gd 
a  rule  nisi. 

F.  Kelly  shewed  cause  and  contended  diat  tlie  rule 
ought  not  to  have  been  granted,  the  motion  having  been 
made  after  a  motion  in  arrest  of  judgment,  TuberviUe 
V.  Stamp,  (ft) 

Piatt  cotitriL  That  case  is  also  mentioned  in  1  Salk. 
23.,  by  which  it  appears  that  the  rule  in  arrest  of  judg- 
ment had  been  argued,  so  that  the  motion  for  a  new  trial 
could  not  have  been  made  until  a&er  the  first  four  days 
of  the  term  had  expired.  There  does  not  seem  to  fie 
any  objection,  in  principle,  to  the  present  rule.    On  the 


:«4' 


'-s*«.   V 


(a)  lliree  of  the  Judges  of  this  court  sat,  as  upon  former  occasions, 
firiU  Tuetday  the  ITtfi  of  Jlay  until  Sattardatf'ihe  21st  of  JfiToy Incltiure ; 
and  ftom  Ifonday  the  30ih  of  May  until  the  first  day  of  2Vnid^|^9BB9»«wl 
on  those  dajs  this  and  the  following  cases  were  argued  and  determined. 

{b)  5tSa!k.  647. 

r-etum 


nmrnetm  Ikm  or  ewomn  IV.  Mt 


•    iW 


BhibbJ     1  fiTO  ff  iwiinwM  that  Hw  •«tliflitin«<^^  ^ 
•wyjdljhiilg  <ftir  •  mctjop  ia tieai  of ja  jfgmiw^  wjg 

dhlingr  TWIm  avotioa  is  nwdi  ki  «Mit  of 
»  <dmittri  Ibot  there  is  •  verdict  to  which 
can  be  made.  The  usual  and  proper 
i^vlnea  ndefiir  •  nevr  trial  is  grantedf  to  apply 
si  ilto  saao^  lioM  fi»r  leav^  <p  inove  in  arrest  of  judgroeDtf 
iTtesbeaiigr  olyction  af^parsot  ra  the  record*  If  the 
fssMBi^  vere  entered  on  the  record  as  Asf  oociin 
tfcsesise  would  be  to  read  the  postea^  by  which  a  sub- 
fcidict  would  be  shewui  and  then  to  move  in 


H6iao«p  J;  concurred. 

Rule  discharged* 

'  (a)  1  Burr*  9S5, 


Hamifou)  against  Panninoton  and  Others. 

QASS  for  disturbanee  of  common.    The  dei^buntioo  PUnitf  cW». 
ilhjed  that  the  plaintiflf  was  possessed  of  a  metsuage  conunM  ibr  an 


mi  M9  acres  of  land^  with  the  appurtenance^  in  the  MBcSTrtm 

WMtSffteliMnnthtcaUlathrtTieUpttbpt  h»  had  acftf  kgpt  aay  ih<ip ;  HaM,  <hal 
^  ««  •fMMMu  ei  m  r^  fyt  all  commondUa  cattle,  which  ou|^t  to  hava  bM»  M  la  iW 


Vol.  IV,  M  parish 


mmtMMML 


defendants  disturbed  him  in  the  exerey»^j<^,tlyi^v^jgjfa 

^IfSliJ^^^tSHN^^y*  ^^  ^^  ^^  before  Warren  C.  J.  of 
ChetUr^  at  the  last  Smmer  assuses  for  diat  coliMy,  the 
platntiff  proved  that  he  waa^A^fta^lder  in  the  township' 
of  Leigh^  in  the  parish  of  BudwortK  &Bd  had  been  in 
the  haUt  of  turning  on  to  the  oommon  in  queetioii  all 
theooimnonable cattle  that  he  had^  but  he  had  never 
kept  any  she^i;  SiAm\U^^k^^mif^¥t^  «heep  put 
them  on  the  common.    The  Kmnied  judge  tboi^t  that 


Oft  taiii  «'< 


,.tt  oi  j*io  .u  5,,^jB  nwwilfc.    A  rqle  for  »  new  tfiid  )i!«»,vpt)<ff(4^ 

iauanu>  viU    *  ••    ** 

Ji»asdlTlo)u.  .,,  .  .        .      .;,     .,    J..,„j...t  n 

billow  tolli  111'- T  •T-,-  1^..  •  ,  >n>. 

.«,b «....>,«  ^,,p.,/i'^(inec  a^ C^mkAow  shewed.c«imtr.T.£Pifc,fa«f: 

.:i{r»:;:r::M4ffl(!«  bt^s  pwotiff '« «^^  to  tm» «»  #,pqiii»i9ite 

"\lu,^.fl::'^9^n    That  might  possibly  be.jhe  %m,U  Xbfli 

'''''T'!^C?.i1^W*l&,^e*e»'»  «M  not  >^y  «»po«  thwat  tb»,ini4>, 

Lu  till  14  '"'"'l^cj^citead^  that  he  had  actually  proved  the  («famiM> 

t  ^v  oj  )iu.   ^il^  ,,!!« oi^rtainly  had  nott  and  lookup  ai  tbe.Mi^  jn. 

4ib  •>!!«  <:  ^  <"i  ^9fM><>)ipt,.or  View  the  nonsuit  was  right*  \\  f-  .^■ 

odJ  boii  ^fii)  i>DIlj\'.,.*   t./.*  ''     :  I'l^ii 


.^3uq^     If  thend  had  been  evidence  ^£'  iIm^ 
u  ;irt Ju  fiWntiff Vhai^iig  kepi  catOe  wbtch  be  did  nol  itm^mfr, 
tbatmi^t  have  vm^  Uig  ca^« ,  ^ut  the  i|yid^cefliV9M> 


o>r»  ton  f!iw»»  • 

.  *'  ought  to  have  been  left  to  the  jury^  and  it  rm 


oA^ «iy  ^^(^ibr  this  doesW  abes  not  cam6 wiSuli'  pJ|E^( 


qiilznwol  ttii't  n  ["-.'(i^  '»-(ibaiik'anu        -^  I    •   > :  •.''■■/■  .v 

9 

}4^^StnilPIJ;iT  fer  money  liad  biid  reto^vtiB,  'oncl  oh'  ^  i>diig  lo. 

afiatM^bite Otf^lBeiJovder  of  €Sf jfer;  U  tli^ Itttt&MJ^ il^i^t^" 
awtts  for  that  city,  U  appearad  tiilit' on«  '^BUgoe^^i'S^i^ 
inddbted  to  the  {daintiff  in  the  Bum  of  4/.  5&,  and  gave  ^'^J^ 

iS^  thdiWi^    'When  die  liart  rent  beaului«Rl  alii^  IZ^Tttt  alj!" 
iitef«Mfanlled<by  %I%M^  the  defendant  liiMiu^'tfak]^^'^.'^ 
4lMffi'-)di«'MnlMM«f  .whid>  he  jtiotnistod  to  i'ir^'^'^^^ 
^biMM^'MiA-  f«idl  Z<!y<%>?  ^i6  diflbence  betivtefai  ^  ^^t  •»  ^-^ 
and  the  sum  dn»fi)r  iKtit«  and-^Aefea'pim  i^i^^&e  ^^are  ciMi«  the  du. 


him  a  receipt  for  the  whole  sum.     Upon  this  evidraoe  tbataod iIm 


tllVlteiwd<j«d^-nenteinted  die  phinti£^  boe-g^vi 'fiie  nManodpt 
(«ri(ftApn4/|(Mliy1fritf ;  kcoOMbig^  btafitted  ill  'UiOi^-  ^1,'tli^ 

action  for  inu* 
ney  bad  and  re-> 
'  •  id/ S?  •     ^  J.  Wlln  ceived,  or  upon 

an  Tcount 


WiLISA. 


.^g^J^  had  and  fMelved  dodUTiuA  be  mOtitOiiili^kiiS^cilS^ 
*^"  fet'  lio  taaahj  was  evef  feeeWctf  by  ttte  ddfettcblft  ttMdM 
use  of  the  plaintiff  or  any  other  peisoir.  *  ^^^tW^^ftiM^ 
^cflc>h'Was^  tfaerefbi^  a  mere  assignment  df  rf  cld^^^  ^tlik 
case  ot  Israel  v.  Douglas  {a)  is  distirfgtilshabI^'^a^;''Si^ 
deed,  RPfZsoit  J.  there  diffbred  fiiom'the  resc<<riMtffeBtiyt; 
and  the  propriety  of  the  decision  ha^  been'  'MIA^Mtt 
doubted  in  later  cases,  Tca/lor  v.  H^gHk.^^Sy  %  ^JS^ 
rad  V.  Douglas  there  was  a  direct 
tween  the  parties,  and  a  discharge  'of  tbd  debt  'i 
DelvaUcf  which  was  a  good  considemttbn  iB^'-A^^dc^ 
fenAmtV  promise.  ^^^'^  ^'  ^> 

Cotiinyham  contrd.  It  was  not"nec«is8f^  11^  oflMnk 
^^kpport  this  action  to  prove  any  dfa«et 'MmiiMiiilBBtefli 
b^twe^h  the  t)talhl^^a)d  the  defendant.  An^^b^pMSti 
^hsented  to  the  ittrrtm jjement  In/^oe  guM  fS^tmOBH 
tti€^^h&ii\Sttrecidv6i  It,  and  ^sent  it  to  the  ddMBMll^^ffal 
the  &tter  when  he  setded  the  next  hklf  yidtfVl!^  ifA, 
i^goe,  pnMitieed  die  order,  and  ptMeSieiHicPfSy^^ 
liinoViM  of  it  to  the  plaintiff,  whereupon  £>^o#<^f^Vi 
teceiprfor  thef  whde  rent,  but  allowed  the  i3lsfefldtAie)o 
I'ctdn  I]i6  nmount  of  Ae  order.  That-  tototey,^  AftH^ 
ibre,  bte^dne,  in  his  hands, '  money  had  and  fedS^Jifcto 
the ' use  of  the  plahitiff, '  Jfibon  r.CdtqOdnd {t)i  Ali^*^ 
alt  Events,  it  may  be  retotered  tU  die  ocMdviptntiitiA^ 
count  stated.  -   ^^  ^^    .'-'   »      -n, 

Batiey  J.    The  c&se  tt  Wlbm  r.  Cbip&iittf' n  -^dby 
^dnguishable  from  the  present.    There  tfaednfciMmta 

(a)  t  A^lK.  S59.  (6)  %£att.  169.  (c)  5  A  j^^  SS8. 

were 


IN  TW;^B!lv%yf«%  ^,o5Q»P9  IV.  jj^ 

^WfK,p4gin«%  jn^M>^  ♦nd.Qo,  for.  f$fiey       }0^ 

|lPl4lf^  ||bi«tii^  io4  with  tbo  wosmit  of  all  pajti^  ij     i^^j^ 

wi|||^i9»f«I  tj|l»t..tbe.{)|iMiit^  stiould  jtak^  th^,  defend*  ^ 

UfiHf  aa^th^ 4Atamf  .  Q7 that arraog^enttbe demand 

9r»f^  ,TsfffhiffO^,  mA  Q>.  wa3  extinguish^, .  apd  the 

(l^^^i^tfii^^flmiqg  bMQ  ladQbMdtp.Uiciii  for  money  bod 

fWrt'^W^q^ft  VM  li<dd  that  the  plaimifi.  miigfat  recfy- 

jRr  J  jp  t)(at  Iwm  of  actioiu    In  the  preheat  ca^  na 

gpiwiHyfjiaf iffly  hod  and;  received  by  the  defendant  tQ 

Ihe  use  of  any  jwon^  which  objection  existed  in  IsraH 

%i  JDft^qff^  aiid  haa  caused  ijie  proprietj^  of  that  d|Qpi«ton 

lo  be  since  doubted.    But  tliere  is  another  obga^n  in 

the  pvesent  case.    If  by  an  agreement  between  the  three 

Daitm^the  plaintiflUiad  uodertakenf  to  look  to  the  fle« 

fimdmt  and  not .  to  tiis  original  debtor^  that  wu)d  have 

^ifPnbuiilino.  and  ibe  plaintiff;  mig^t.  hav^i^aiptmned 

^i^^l^ptMP-oD  the  agxeameaty.hiit  In.  order  to.giw  hp^ 

that  riidht  of  action*  there  tnuat  bo  au  extiniQiishment  of 

Iht  inlmaadiate  dri».    No.  audi  baigain  waa.  mad^ 

bpuvian  the  paxtaaa  'm  this  oaee«    Upon  the  deGeaadaoiTs 

fofosingtct  p^y  the  pfaustfifi^  iJbe  latt^  might  atiU  a^ 

i^rf^^t  aiidtbiabiJBgsthecas9.witbi9  Cwmy^Chai^ 

AVii(a)    Upontbese  two  gvoimd%  that  the  debt  &aii» 

.(^ifJ^tothepVliBtiffwaa  not  exdi^piiahed^  nod  tj^ 

|bo  jdefisndant  haa  oot  received  money  to  the  use  of  the 

|ll|aiiitifl&  I  am,  of  opinion^  that  the  count  for  n^ipey  had 

and  recaved  cannot  be  soj^rted ;  and  the  firyt  (di^q- 

tioo  appliea  equaUy  to  tlie  count  upon  an  account  stated. 

The  rule  for  setting  asidfitbe  nonsuit  must  therefore  be 

ili«^liiiifflnetf|.  . 

(a)  3i9.d:C.59I. 

-  •        -      ,  •     .       »^         •  .      _      ' 

M   3  HOLBOYD 


m  "  M^^ik  mAsntttb^^tremwf  •( 


WkAftToir 


#AM  Holhoyd  J.    I  am  of  the  same  opniion.    In  HJaU 

toek  y.  Harri$[a)  BiMer  J.  puts  Ab  caaer^  Suppose 
A  owes  B.  1001,  and  B.  owes  C  10<tf.f  and  tlie  iIimo 

C.  the  loot.,  iff^iAbi^  '^Jtkitiikikkl^M  C.  ratty  w 
cover  that  aom  against  ^.'^  In  IRbcm  ▼•  OMpbmil  the 
Afchlauv  ^ils  oifgnMiy^flf  flMiMy  liflnini«%iSHvM|4MHa 


►f..^  J"  »» tit.,  r 


x'<  j-iJ  wivV^M  ii  *''i'"^  ^i"';  -''-  W**;-;  ♦>»'.>.<;:  isi/nou/B ^ttriuUK 

'^J!'^\!^!^li  was  right.    Upon  die4ktt  piymMl  alrtfei  MiiahiWinli^ 
rf iovirf}  iii  V-.M  ..ft  ^^^  jtefehdatkr  '  As  l»  liie  iKSiDikitl 

?Ji3?..T'^  llW'di^tAiBliflli  Ibr  tt  was  daeaifdo#ii^<&|0|iM 

•»x« <>Ht  io .r'tj:,^  iiiigiimwcii  **vi  Vm aapposoaHMBi'  pnr'iijp^iiiiipiMC «■ 
, ^  Ml  .iiH  io  f.'«v^  ifmioorT/  /mrrw  toe  estu^;QunlWAl> 


clo&ri;^  1^ 


»bf^Mi'^ilir«ftgr«H«tt} UNA  «K  OMNiH^'  titt<ili>iiw 

,1 «.,  V.  M^llHu^^s».^lfi>>^^^'^:  ^'^.^Ja^ia^ 


^1  "\  urn  «^»<^'tiMfeieEi<tiiiiMa  sumMit^aaiiaii^nM  .lucf »«» »)  nuiw^tji  ^bj 


•1«i/..  • 


M 


90ilb  ofU  biiA  ^AOOI  .*>  eHwo.tl  bus  (AOOI    U  '^t-wn  V^         1xi<h^.n 
-91  7ifir  .^  nfit)MfH|l|Rd<^^  tool  .^.'^  •> 

the  SdUmy  Sammer  asdaes,  18S4,  th*  J1117  fbuod.a  hk^!!^^°by 

ill!  ■»rtiigmiyiiMh».i>io»'aiiitga  of.>Bffft»^  iJOTb  ;;y;^*«]^" 
Mbiyhn««liM«niifd;i&.<t«(Wi^  !>•««••  junk; 

ai3  pM  MTcr^  pcHooa  to  g^  lo'tbe  fayi  wid«ft  Mneo 


!)■  miImi  m ■■III  X^MB  IHcd  at  llio  diiMmce  of  &▼•  nilet  ftom  m  nrm,  wipeniiteDdM  tM 
SigS^msmSif^A.  aDpMortliMprBmiMftli|ifiag>bMowaMiyantni70dbyflf«, 
the  ttnmnl  of  tlw  lownr  gave  in  bit  damiiiatioB  upon  oath  before  tbe  jtiidee :  Held>  that 
ikefnoMvho  t»dpoMariottortbebani»and  med  the  airiilM,  wfre  the  penooa  krnnng 
ikt  OK  of  Ike  iiiwniifi  Trithin  IH  "iPT'Tg  ^  ^  *^  ^id  that  Uiey  OHgbt  lo  bate  bnn 

M  4>  upon 


j^^T^^^  .of^A%'itotte  perwm  not  4Mlii)riaeiir4iy  idtii  fMailff 


iHUtmeA  ua  intsMit  in  the  pwmww!;  \jimA'^9od^  pd^ 

wSSSiO^  seMOD,  and  A  JLof^itmx^  ksMB  OPikr'  iiaboilUb 
^enbii  kft  tb^pranitfw  is  Ai'fiMT^I^^  inad  ini j^ 
^  Zo^alw  departed  in  the  middle  iiFUii»jlia^ 
^fiMQ*lMvfligi«b  ttvter  «€  Miges  dneiiocldr  hlwniiilli, 

IhradabciM  ^  mttennd  a  qlMntw^<froiiiSbiMlloii JRmi^ 
far  elder  19  feeofee  the-  pyedac^  jpeid>  it#t  MnuMi 
tb^arntoi  d«e  ladieia,  imd Mdw IfedfaMdtiMi  niS 
et'  the  eiipaMe  cf  the  pliuniifi;'  the  ^MiyL'udt'nfirtu 
end  boosed;  the  eaEecatbe  pert  ww  leokiri rWihyi^Me  # 
JVmCt,  m  «ildei»8tewaid,  #he  lifed  m  IliljflCMMitfiite  * 
mfkt  eft     The  peiMBs  so  eniptoydt  'and  «epnidn  <y 
J%KJie^i.  the  phdntiff'e  etsmid,  ioel  jiMiMJlNn  4^kxie 
Im9I^  mnT  miedOe  status  m  Oiefiarm,  w'tfb tMecfeadfe 
cind  hansM.    The  hay  baving  duvf  bettn  Aai rwmhdji teh 
iIm  iii{^  of  Ibe  88di  of  Jleie  a  bam  «ridk  (bie^ 
.xngpa*  ef  alalde%  a  vai^fe  -ef  eait4ienec^-  m  f eetgrfMef 
.  abedslfar  caMle^  aevend  cMa-hanev  and^rig  utiiiliiaMi 
gpdier  tf  die  nbe  ef  nmdi  aeie  than  aoo<i»r\«igathar 
idilhiathnr  ni4be  bam,  tfae^  ptiednoe  effflUilifc-pdiuian 
..4ba^ilfaq«i^  oeoapadeki^  ef  the  indae  oC  liil^-iaHdda 
74hrtbiddg-inaaUw  evteted  by  die  phiniifl[  efcieiTaMi 
mnad.  by  fiic^  iMA  Ibe  jarjr  femid  imaivdUaliycmd 
:  BialiBiflo^  lighted  by  an  nnIuioern.inceiidiaf|r^ ;  li^^ 
enodi^a  after  die  flre^  the  plaialiiBristMiid  fleee'^ 
c  ^>ii^  inhdii^apte  of^  Jiaiaee  JgfweBy  (rtiil  liifMi 
bandet  nearer)  the  nottoe  nrqniieft  ttf  thai  rial  iilnjii 
widiin  four  days  aiter  the  fire  gave  in  his  examinatioa 
.■pai|oa^toAmBpatpaeoC^  connt|trp^Mtng.giti.lRrf* 

hmjh  iiboiit  eig^t.  or  »oe  Dike  fci!m,Bai»^a4ihul^% 

• 


i>  rmitOtti  tUBt^  «r  «10A6E  IV.  fm 

MMI  (fclift  trintt>lNi  MMri  by ' AitM^  glktlli^iMbeiw 

,tii> iwfcMli .!» itptiihi-ihiitt  f^mdnim  iUi?«tti0d« 
.H|wHii»|piifcihe  .floitfl  ptoawtwd  »o  opuutoi  Qb 
Mki  prtbifttfieiiiiiilMiNJi  wm  lOit  oMttwhiU  thiit 
jtrifrJiirlMin  ii^lh^  feiirt  of  farifaniat  ««i|MMg4ite  ish 
•Wfititfi  lip<i»ftwik  of  the  80#f«a  or  1^^ 
/tetoMklM  tke  Qite  of  iike  ^nemiie^  all-  o^ght'  to.^Ae 
f*MliBil^0iA'4liift  IB  dot  0M»tii«e  biiB  iK«be«'lfe 
4Mibilia»'of  ptKf  of  Uie  oorviAb'haifiiig'  tbc^  oaMlrf* 
Ihi  |wiBtni»  bol  «f  tfat  itew8id>  i»ko  liod  ttio  ^nw>* 
(■^DBIBOB  di  'Uio*  {Bvpefiy*  1 0'  iiiio^  wao'  OBwiuody 
IViBBisAbi^  Am  is  ganoml  &  stmttA  %»lhb^eBrfto 
Hpihri  CTBJiMJirtly  iK  <ttreoffcigenipki^^>*pfeiiMef^ 

<DH^IKOBlBEiWCDHDflflll  bOOHI  OBTDft*     BBBOBMK 

ia  Ao  cnt^  thot  Molrf  wkttbfaila- 
li^— p^ifltia  onlyoBte  *FMii^%  dirootion ;  «adlfaolte 
■■iatiiiiiaiMllQir^tliqfiised  iIk^  {HWiiiiB^^tliBf  CMtt 
mmiiiim  cottddde ^diot  tfrayiiaA  Aoooro  oPtlionimB* 

tO-^fllO  CWthttdUl  'Oi(  <Off  -in'' OOBCIUTdD(l&'  mUkiAt 

pMdiiv  proriUQO  it  wis  to'tskoBfaMisiof 
u^mjUif  iilta)  tlio  liMuo  bdny  Mid  i#, 
fiitlMilMJMii'tMj  ^oOA feflck- k  ili  ^  •   ^  *f;^a  * io(mcif 

-u'Bifcqirifc^tliy^iJOiiBlrrtitfftiy  '<pr  ftmoMjii  ■jpaipii 

;opOK<t>Oi.piirtB|«fc  t»oiil  diownteofl  %4Ur30tt^- ^^. 
ii{  '  whether 


"^^^      uArisMit  liriiniihliiihim  Id  igiiktoiii  Ihii  ^<Whi  fciiiniff 

iivmy  4i)sm  bm  «r  Hum  ^.mk  JWfriiwffpdiafflMfe 

dc«e.  and  iXNiMnittid  onto  Mpe  rf  #»rinltti»tll»|iriB 

■HffPIPp 'Wt'vMiJ ''.WIU*f  I "'^r  ■■■flwP'»l#' ,WM|» . ■^VW^rMr'QF^^^^KroQ^^Hii 

atmp.HPffi-«itbf  <W  tbe  «nraipfn«>WP.>WlirtHiit>  gfitlie 

qf V  Aifiijic  lM!i«9fb  ^Miw      comb  ilMiikftw^,Mamidb 

liiTiriTTn  I  yhnrfi  nlkt  fiiTt  iluilL^ba^MiiiiH^ta&HalMhiliMti 
Trithin  th^  AiiiH  Jkian^rffll^Tghiiia  .ihftiiniii  ^MtliAallf  jiamnfc 

t  hwririo^L  biow  ithi  .piiiiii  or*iMnBoiiitlifti^oHyBillfedl.jMk 
fhfiilMMifitili  ifcfttttihnnM  JTHi  nai  tfyfliiiiiitititini  iiatniiliA 

t^it^Riiiii » nmm^ifiwkissvikt  ^vthNiiumff M»'> 

serrants  baving  such  cue  of  the  premises  at  the  ttme  of 
the  fire,  as  would  enabii  ttbft  'ti  give  to  the  hundred 


in 


TMmk^'^iAf^  od0IM&  IV.  nw 


mtd/tf^lmt^'tt\^^ltM^  ittn'M^AItmifM^H    ilftltiillrfftiflliTIf*''"    '-'^  ""    *k^i^»    ^A»  ^gaMMMMtS 

iti»tie'Mi4<il>iiiMiiiWrti^btltd^        HitttJUng^^ 

|'|f\f<3tl>     l%fctt'l      l/i     i  At  till        t^.^    1   ill  tfn^a  ^  ■«*  ■"     w,-  -tj»      A<^     »i-«iA.  .^i^,.  i.-v 

^  ttii   -a*^^^-^  fsA^  In  A|ii^,ailiiiiiaiiii<  tiiilllflYiliLiiittiiitlT 

'''  meaning 


tTl  V!  tBUma[m^J^SXmiTS3BiMln  {: 

ihiiiMfr  iiiSwinitfiiw  iK|iM>i.wdkt  lwi.tt».<tw  4i»ww°0»fif<*»i 

MllMlC 

4iiiii]atito<flftMBiflift  ihihimriiiri  hknrnrdi  iwliii  sMMsinleBiiMi 

lie*.  But  thflve  w€in9.  pemM  oik  ^^  fimv^iiitliMm 
eii4)lo]i0d  uii  giBUhig  ia  tl^  bigr^  «^  bi4: tt»Mftil^idlb» 
bam  and  Btahles.  They  had  a  part  Q&liMldairRj^lh^ 
premiaes  ddagated  lo  them  by  the  stewaid.  They  were 
more  likely  than  either  the  ateimpA  0t  :fmhit¥ff9^d 
f»,  kaimi  wbA  tba  persons  wei:e  who  commitied  the 
offence.  It  seema  to  me^  that  construing  this  claase  of 
the  statute  with  reference  to  the  object  the.  Ic^latare 
had  in  view  in  die  ezaniinaUon  requiced»  they  were  the 
penon^  having  the  eare  of  the  prabAifeiit^  '^MjAa^vtiyia 
mehnhig  of  the  act  of  perlinmentiL  anddn^  t^-fai^  biea 
examined;  and  not  having  been  examined,  I  am  of 
''  ^  tflpnbn  that  thtoe iras not m  this eaae  that tewmiiiia^^ 
en^ eajh ' e£ the.  servant  oc  aervania  seq[iikBd''iDl|r  ti^a 
elM^lmdeoneBqusntlytbattheplamtiffiaiioteiilitl^ 


I  ^ 


.'      » 


Hoc^aoTD  J.    I  am  of  opinion  that  nmtjiet'Aa  >emtig 

Mfctheapkk of  thiaeet  ^f  pndlanMiit have  been  dbm- 

-pfiei vadk  ^WbtMM seraanr  has  thojoara ofrA&^-p^ 

ipises  be  oodit  to  be  examined ;  and  where  the  premiaes 

y        s>        'iteendarmecareef  several  aerasntsy thay^elifpi'aiff >to 

...        . !'  bftfexamiQadr  ea  In  Iheir  Imnwlrnga  nf  ihti  tianmiTtmi^ 

^•-  ^  'v.  1^^  .  or^ii^iM^  ibo  ah^^aheivn  that  they  h9A.U9^*mmiikf 


steward. 


V    ■  * 


n  TmSttnf  YiM  4v  eEOftOC  IV.  171 

my  ftiib?  p^^^Vf  WtflMiWng  bMi  eeoiirfliec^  irtd  il:iMt 
«MM||4^ifMi*  fM  tftfb  nA^r  tMuAkliMal  hak  not  bMl 

ntdnohlj  -  i:  •_  .  ;  .  . .      .•  #;..♦...> 

^^/ijJifj^^i    ,.»*  .         ,  .•     ...  .J  1 1 

JKnoiMiw  and  Otftexs*  Aa^gpe^  of  W.:GiiurM^ 
u  .feBwifcwyt»  ^S!aiR4/  Sir  A.  .MAiTi.Ain>»  ,B9)tt. . 

ofaflSBiiPfilT  :ifi«r.  gaodt  «old.aad  dtliiBMLb}iiA|i«  ^^.^j?".^ 
.,j;  iHiifliiiipii  ti  -ihe-dflfeodaiiti    Plea^ -|;enenA.  ksoft  eolooci  of  « 

a&er  last  Hilary  term,  the  joiy  found  a  vecdBS^IbsithB  bnfbl^fat 
pUntifi  for  1650£.  damages,  Aibject  to  tlie  opinion  of  ^b!;^^  ** 
thk^OiMiiimiitlMfoUomKOBw:  .      ,    '^^  ..if      *^t!!SSt* 
vJk  cBihMarian  of imkniiit,  bearing,  date  dia.riaftiaf  ^.'^^f. 


dmLMia,  .ma  dak  itanad  i^aiart.  Gft^iia^.  iaicr  uibt'S^ 

warn  IMJT  Mid 
=^'in.:i_-aiin^'j,^  ^^^  torn.  .h.  colon*  U«  ciiiUritfo«2SS^ 

HidcPrifKit^  tbUJgiw»<m<  «A^«  l«ri^ibMiiti*>«  nun  of  nonqr 
fnqi  the  paymaiAar  gnenl  under  this.  aiitbonty»  aftannirds  becemo  buiknipc*  ths  eotonet 
itilpiiiriUegWi  iimKi^hn  ihiiai^  tiWiMidrtirtfcB>ijgtoiiit  i  4itil,  Ait  ^.  A  arait 
be  mam  to  h«r»  raoehned  Um  moocv  fifom  tbf  psvinaitcr  eeoeral  in  hia  dunnecter  of  ueot 

?PWf!  f^.JtV^i^  (?  cM»>Pgi^ftB  noycs  icceived  fro^i  tii»|pjBMiittr  gemoil  bjr  the 

which 


/ 


MM  *M«»n«nliMiiArflMi  ilMfMafAiJMtitliitMftl  MftiUn—lliaA 

t>^ltte)<ilkMiig  is*  the  fovm  c^  tfi4  lattA  ^^Id'QWf } 

bf  %lltf  ttolJMd^  and  <if  "thr^poii^drc^  Mt<kli^ 
oM^  dtfOir  «&i^  the  ngmiB^  l^^d^Es  ¥fe4d«e^ 
money  from  the  payniBiter-geiiekvJ  <)f  his  ^Hgiiifyil' 
flMfae^'aafis^  die -form  of 'the  power  dt  tfttoki^  ttoder 
\#bbh  £N9^  ^was  oppmirted  agent  of  thi  fol^lgMKilMi* 
it^fbwt'bjir^e^clldfendant:  <^Ktiow  all  t&en'fe^thde^ 
pi^flbiittj 'that I, die  h<motlMe ^« Ifiif Ami^ ^geMAPM^ 
tlM^ardiy,  and  oolonel^of  hb  maj^f/fc  fffrtj-'tS6^<tig^^ 
mMt'of  teyV  have  mada^  ordiiiiedr  otestltttlbdt^df)^ 
jMoM^/i  4ind  do»  b^Hibf  andtejf  idMain^  MtMtdt^itf^ 
appMm  JTi  tiW/jpAf^xif,  Sw^wy  tfiim%iid<lai^fa)'ag«iPdr 
lO^rrieylbr  HMS'kl  my  nam^  td>flidB|'difflaild,tti>dilMM^ 
Ciil<^r^4tCiaad•from  the^^t^hofaar^^  4^  Hu^jMattl^ 
•  ii-'!  20  or 


ttitiawwiiilliiliMwiiifi  JiiilirfiiiiiiwhiMl^^    iilliaiiilli  mm 

<I^Wi^'>Mi<f  «bat99«w  aeMtpCiM.    Aid  «pw«  l%r 
nwuLllMHwiftf  til  fiive  AiuL^zeoiito  surin  mtfiti^lniififTii  and' 

IVnMH^  «Vietf  4<H^  Off  nvght  ha¥e>^ifLiif  ittese 

finpB^.llIt^wd^phatioeirer  raytiud  agem  oT'^ttwp^ 
qifj«ff8%j4»  or  0^  €0  bedooQ  by  viitiift.t>ffta»£ 

7  AjriwmV^pwtor  ifuttd  by  his  late  nMHeHgf^.  oa  i^ 
VUkffM^  17eo^  and  siiU  in  faroei  after  reriting  ttei^ 
a baapi^:  general offiosrs  had  reporc^d  to  hisnu^ea^ 
tlwri4M^;had.iHi^- bMsi  aUb  lo  dbeover  wy  be(tac  nm^ 

a|l|iK)lbet4b^iO&  to  ;Di|giiiieM%  •  tkan  tiy  ibo 

^QiftB^ti'lllliog  J»^*aci(t*raeaiu%  by  a  depoaifc  fof 

arising 


■iH^faok  flDo^  tk  caloiMl-M  the-  onlv 


«MBiftod»ilMil  jdi0i  fiir.  may 
MQB<whidbk:iiikBhl>M!iiB  to  bis  jnMMp'i 
c|pMlii4r.ftilMrt0f4faeiaidagffll»  .     .n**  " 

CoMpfid^  'for  the  plaialiffiu  The  liefendant  is  not  ea« 
tided  to.  deioet  tbe  mimey  lasoeired  bgp  Gjjpc^iflttbr 
voder  llie  sltttote  of  selHift  or  uBckar  iIm  stetiitekSfUL 

^#4  i^V^^w  we  •  ^B%9  vB    &^V9'Se^^S^^K      Bff^     ABV^^Sll^^^S^    ^Vv  v^^^MvV  ^f^  9f^m^  s  ^^B^^Kp^p^pe^^HBB 

VM  ittdAtsd  ta  the.  heokrupt  htSuce  Us  bsakavtay* 
The  benkmpt  was  not  merely  egs&t  oi  the  .deienlliDl^ 
bati^9Biitof  the  r^giBient  bj  the  appcaBtnent  of  *ihft 
defiwwfatf  end  as  i^gent  Sat  the  nmpmeot  otsriMck 
die  defendant  .was  oolondt  reodved  a  am  itf  imqr 
for  fldudh  he  had  sKit  aecowted  at  die  difte  tf  JUe 
hankraplsy*  That  suoi  so  teoeiimd  bf  bin  MBsd^Mif 
a  debt  due  from  him  lo  the  crown,  and  not  toom  hm 
10  the  colond*  The  latter  was  only  sore^  for  4lie 
debt  of  the  agent,  and  not  having  paid  the  debt  has 
no  chum  upon  the  estate  of  th^  hanknipti  The.SKont 
of  a  veipinent  is  a  public  officei^  aooonntabie  tOw^de 
erown  for  aU  the  monies  he  reoems^ .  Bssidesi'te 
b  the:  agent  for  idl  the  indlvidiials  in  die  rqgimen^ 
end  aoaonntaUe  to  d^m  for  the  monies  which.  Jbe 
noeives  on  .aooonnt  of  each  individaaL     By  atdnle 

i»  make  up.  annual  aQ0Qunt%  and  the  kfhMk  dmJm 
.nr  foomjdm  public  js  to  be  stnpdc^  a»d  .tb*  aiwm* 
are  to  be  transmitted  to  the  office  of  the  s0»elnfl»  at 
war»  and  a  copy  to  the  paymaster  of  the  forces.    By 

22  section 
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dii#!|lM^iMG^  js  to  be  eonsidered  a  <kbt  da^io  hit 
mfgbf^timn^fd.  It  is  d«tf ,  tileidbf«»  tkafc  moiie^ 
nnbiiJ9  the  Agont  and  onaocounlttd  fiftr  cobflrilatai  ii 
dfIMM  tft'tiie  aM»wl^  and  tfaat  payment  of  dMinonay^ 
tft'fanriMBl'^iffOiild  not  disdiarge  ike  agMltp  •  He,  if 
otblMfu^bff  Ae  <(fown  to  pay  it,  muBt  account  totha 
crowB.  The  colonel  is  a  mere  surety  until-  liie'tnoney 
is  pnd  to  the  crown. 


TUU,  coiftrik  Hie  defendant  is  entitled  under  the 
attt.S6«S.  c  30.  s.  38.  to  daim  a  deduction  for  the: 
oHMgr  t«oet«td  by  the  agent,  and  unaccounted  for.  The 
agaftis  spiMiated.  by  the  colonel,'  and  may  be  disnusscd' 
byUn.  He  was  the  servant  of  the  colonel,  tad  re*' 
ttM  tkis  ioioney  under  the  power  of  attorney,  by  which' 
MNBient  he  was  authorised  to  receive  for  the  colond, 
wiB  Us  nsoBde,-  all  such  sums  of  money  as  became 
i^ft  m  Ikoold  become  due  to  hhn  from  government' 
^k mtppei  by  the  deed  from  saying  that  ht  did 
Ml  iflrive  die  money  as  the  agent  of  the  colonel. 
IW  ha^mg*  so  received  it,  a  debt  became  due  from 

R 

Km  Is  Ae  cokfiid,  for  which  the  latter  might  maintain 
<BM»n  for  money  had  and  received ;  and  it  would  be 
nsaiinver  W  that  action  to  say,  that  the  colonel  liiad  not 
pti^Aa*  money  to  government.  It  appears  clearly,  by 
tkorder  of  1760,  that  the  crown  locks  upon'the  colonel 
orijr  s>  necoiimtable.  Then,  independently  of  the  stat 
Mas.  c 58^  there  can  be  no  donbt  that  the  agent 
<M%fille-birianoe  to  the  colond.  Does  diat  statute 
Ate  any  iteration  m  die  rdative  condition  of  the 
IMhi9  ft'  b  deari  Aat  the  tw^tyfirst  section  does 
VmLPf^  N  not 
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1885*  not  vary  the  relation  in  which  the  agetit'stood  to  the  ^^ 
lonelf  for  that  section  only  ccnnpels  the  agent  to  make,up. 

<^if  the  accounts  annually.  By  section  22.,  whenever  a  bfir* 
lance  riiall  be  admitted  to  be  due  to  the  publici  th^ 


inasler-general  may  require  him  to  pay  it  totQ  the  baid^ 
and  if  it  be  not  paid,  the  same  shall  be  considered  |»  a 
debt  on  record  to  the  crown.  Before  it  can  b^  cpDsi- 
dered  a  debt  due  to  the  crown^  two  things  ajre  thc^n^re 
necessary  under  this  statute ;  first,  tliat  a.babinQe.  should, 
be  admitted  to  be  due  to  the  crown ;  and,  seoondly»  that 
the  paymaster-general  should  require  the  money  tp  I^. 
paid  into  the  bank.  Now  in  this  case  no  balasicp.  tuis 
been  admitted  by  the  agent  to  be  due  to  the  crowi^  i^ 
has  the  paymaster-general  required  the  aaote  to  be  piud 
into  the  bank ;  therefor^  thb  section  does  not  alter,  the 
relative  situation  of  the  parties ;  and  if  no  debt  ^9^  du^ 
to  hb  majesty  on  record,  then  the  old  debt  to  the  .cplpnel 
remained.   In  the  twenty^fifth  section  there  is  a  pr9yi$p^ . 

* 

'*  that  nothing  therein  contained  shall,  ext^d,ttl  exoq^. 
rate  the  colcmel  from  any  liability  arising  from  any  &Uufe 
or  deficiency  of  the  agent^'  Therefore  it  is  po  ^xisi^fiKf 
that  the  crown  has  not  enforced  the  demand  ifgaiiist 
the  colonel.  If  the  agent  had  not  been  a  bankrupt  it 
is  clear  that  it  would  not  have  been  an  answ^;  ih^ 
agent  must  have  brought  himself  within  the  tw^tjf- 
second  section,  and  the  assignees  cannot  be  in  a  better 
situation  than  the  bankrupt. 

On  a  subsequent  day  the  judgment  of  the  Ckmrt.waa 
delivered  by 

Baylex  J*  This  was  an  action  brought  to  reeo^er 
16502.  for  army  clothing,  which  had  been  furnished  by 

21  Gilpin, 
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G///»«,*a  bahSrapt,  (whose  assignees  the  plaintifts  were,)       ^3?^^ 
to  the  Wimeiit  of  which  Sir  A.Maitlahd  was  the  colonel.'      ^         ^ 
Tnc' question  whs,  whether  by  the  S  G.  2.  c.  30.  i.28.*       ^fi«¥#«  - 
the  odendaht  was  eniitlecl  to  insist  on  a  set-ofi  on  the 
^omTthat  Gilpin^  the  bankrupt,  had  in  his  hands  a 
moch'targer  sum  belonging  to 'the  defendant  than  the' 
sdm  of  I65bJl    On  the  part  of  the  plaintiff^   it  was  in*- 
smeluat  [He  defendant  stood  merely  in  the  character 
ora  surety  for  Gilpin^  and  that  until  he,  the  defendant,' 
half  [i^' the  ntohey,  he  was  not  entitled  to  set  it  off. 
On  (Ke  omer  hand;  it  was  insisted  that  the  defendant's 
cKainei^r  W^s'not  properly  that  of  a  surety  but  of  a 
piTA^^Viiiid'that  G/(pm  was  to  be  considered  as  his 
a^^  dud  that  when  Gilpin  received  these  monies  from* 
gTOfWfeiJt,  they  were  received  by  him  in  the  character* 
oT'^f  at  the  defendant    The  relation  in  which  Gtl- 
j^'iXiiid  to  the  defendant  depends,  as  between  tliem,  on 
tk'e  tutiiTe  of  the  appointment  by  which  Gilpin  was  con- 
siitdteddtbef'  the  agent  of  the  regiment  or  of  the  colo- 
o>9'*^  litlofly  be  very  possible,  that  with  reference  to  the 
ptrbli(;'lie  may  stand  in  one  relation,  and  with  reference 
to  me  defendant   he    may  stand   in    another.      The 
l^^lihtte  considers  the  colonel  as  the  person  to  ^hom\ 
tfaiy  bsve  'a  right  to  look  in  the  first  instance,  but 
vhte'lr^Tefer  t6  severd  acts  of  parliament,  \ve  find 
^^li^pat  la  Tnade  not  only  amenable  to  the  public; 
Init  to  the  different  person's  in  the  regiment  for  tliat 
pordui'  of  Siibney  received  by  him  as  agent,   which 
oogfat  to  be  distributed  to  those  difierent  persons.     The 
statntir  l-S  Gl  3.*  c.  55.,  and  ^3  G.  3.  c.  50.  s.  14.,  and  • 
the  annual  mutiny  act,  shew,  that  as  between  the  public 
aitf'fUi  agtnt,'  uhd  as  between  the  individuals  of  the 
'  -      *  N  2  regiment 
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>d3i5.      raiment  ami  the  agent,  the  flgemis]to'be,Qooskkn^ 
£  a»  the  ngmt  ibk-  the  r^nieQt  and  for  the  Midividnak; 

i^g^inst      and  that  the  ogent  is  amenable  t^  the  .pol^ici  and  to 
tbei^dividuaU  of  the  r^inient  for  the  «uin9 which  h^ 
from  time  to  time  receives.     But  although  the^jC^  aots  of 
pinrlkunent  contemplate  the  agent  as  amiable  to  the 
public  and  to  the  indiniloals,  we  must  collect  in  what 
j^ation  the  agent  stands  with  reference  to  the  cobnel 
from  the  nature  of  his  own  appointment    Looking, at 
ihe  instrument  executed  in  this  case^  it  is  nol  properly, 
a^  appointment,  but  a  power  of  aUjomey  which  passed 
between  the  parties,  and  it  shews  us  in  what  relation 
tJtiey^  agreed  to  stand  to  each  other.     (The  learned 
Judge  then  read  the  power  of  attorney,  ond  proceeded 
as, follows.)    This  is  a  common  power  of  attorney  .l)y 
the  colonel,  treating  Gilpin  as  his  constituted  agent, 
empowering  him  for  him  mid  in  Iiis  name,  to  ask, 
demand,  and  receive  all  sums  of  money  of  whatever 
kind  which^may  be  due  to  him.     It  is  all  to  find  its  way 
into  tlie  agent's  hands.    We  think,  after  the  agent  bas 
b^en  constituted  by  such  a  power,  it  is  not  .competent 
for  him  to  convert  the  right  of  4lie  person  by  whoiu  he 
^was  appointed  into  that  of  a  surety,  and  to  consider 
himself  in  the  character  of  principal  in  respect  of  .the 
xm9ney  received.    He  must  be  considered  as  agent,,  ex* 
cept  so  far  as  the  interests  of  tlie  public,,  and  the  in* 
•dividuals  in  tlie  regiment,  may  make  it  improper  and 
UipQi|$is^nt  with  tlie  duty  he  owes  the  public  or  Uiose 
individuals,  that  the  rdation  of  principal  and  agent 
« should  subsist  between  the  parties.    Now  in  this  ca$e» 
so  &r  from  interfering  with  the  interests  of  the  public, 
ior;Of  any  individual  in  the  regim^t,  it  seems. ;^:ine 

quite 
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^^tmss^/tiM  tbe  Idkming  of  the  sei-bff !^  ques-       182i. 
<toiis  beMefi«&iI  tb  the  poMie  and  to  the  indivldoftb     KV^^ 
^  Ibtt  f^M^;  and  as  between  these  piirties,  it  "is       agifM^- 
exaaiy^iiwt  which  the  plain  and  commcn  principles 
of  jitttiee  woirid  ^uirei    The  object  of  the  present 
aisiion  isi  lotlike  out  of  the  pocket  of  the  colonelffor 
Oertam  dotfaki^  which   had    been    provided   by    the   . 
hininqyt  for  the  nse  and  benefit  of  the  regiment) 
165011^  in  orditf  that  the  money  may  be  applied  not  to 
Ae  use  of  the  public,  nor  exclastvely  to  the  lise  of  any 
iodH>ida^  in  the  regiment,  but  to  the  nse  of  tik  ^ 
gettekl  body  of  creditors.     And  every  individual  in  the 
negikbeDt  would  be  in  the  situation  oF  a  creditor,  and 
vodd  be  entitled,  as  ilir  as  he  bad  a  claim  on '  iUe 
^eiMfs  property,  to  a  dividend,  and  to  a  dividend  only, 
whereas  the  allowance  of  the  set-oiF  rescues  this  I650(L 
firom  the  general  cre<fitors,  leaving  it  in  the  hands  of  Cfi6 
colonel,  to  be  appropriatetl  by  the  colonel  to  the  pur^ 
poie'fer  whieli.  that  money  was  originally  issued.     Thfe^ 
meaas,  therefore,  of  the  colonel  to  answer  this  demand, 
and  to  make  die  regimental  payment  are  bettered  to  the 
eittiK  of  1650/.,  if  the  set-off  is  allowed,  whereas  the 
poUie  interests  might  be  prejudiced  if  that  sum  of  money 
^ii^tdten  out  of  his  hands,  for  he  is-  accountable  fbr  k 
as  »  priocipol ;  it  is  a  fund  which  he  is  bound  to  pay 
o«er  fix*  public  purposes,  or  to  the.  individuals  wKb 
ffl^'k^  a  claim  on  the  money.    But  his  metos  of 
pi}%g  are  materially  diminbhed  if  that  sum  of  1650f; 
» ta  be 'taken  otit  of  his  pocket,  and  be  put  into  the 
poeketltf  tfie  general  body  of  tli^  creditors  of  the  ageiit. 
Thi^:  titer  is  th^  justice  of  the  case  Us  betwe^  the  ' 
^^k^fiiKi  hi&^  a^eit? '  The  agent  hds  truked  l9^  cbbhe! 
'  i'  N  3  witli 
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}8SyS.       with  clothiDg  to  the  amoDnt  of  ISSQl^  but  ibe  Lionel, 

jT^IIL    -  <^  ^^  ^^^^  hand,  has  trusted  the  &|^iit witb  thaMftipt 

^o^Msi       of  very  large  sums  of  mraqr  to  a  miieh  grealer  ^i^oiiDt 

than  1650/^  for  which  he»  the  colonel>  itf  aoBooBtablMlid 

responsible)  in  respect  of  which  he  does  aoCeUivLtft  the 

government  merely  In  the  character  of  a  ocfrntoMo^ilaty 

to  answer  for  what  Gilpin  might  not  dvif  accoiut!  fcr, 

but  he  stands  in  the  character  of  principal  debtor rio 

government.    Then  it  would  be  most  usjust  to  aa^thst 

Gi(ptVs  creditors  should  be  entitled  to  take  ISBOL  pat 

of  tfa«  pocket  of  the  colonel,  and  that  be  ahouldi'he 

Jeft  to  pay  the  whole  of  that  sum.    It  has  beM(]$aid» 

and  rightly,  tliat  as  to  Gilpin^  this  does  not  discbfuige 

him. from  being  called  upon  by  government  foit»tbe  pojl* 

'     ment  of  the  money.    That  is  very  true,  and  if  .he  ebouM 

liereafter  be  called  upon,  lie  would  have  a  remedy  egfuist 

the  cdooel  to  the  extent,  to  which  hisi  Gilpiu^si  ^fii^te 

would  be  made  liable.    But  it  seems  to  me^  .tbft.Jbe 

oanoot  require  that  this  money  should  be  takettj  out 

of  the  pocket  of  the  colonel,  unless  he  Aew\$t  he  .has 

paid   government  the  money,    or  has   redeemed   the 

cdonel  from  that  liablity  to  which  he  otherwise  would 

be  subject.    It  appears  to  me,  that  before  he  demands 

justice  he  ought  to  do  justice.     I  have  not  observed  on 

the  particular  nature  of  this  debt  to  Gilpitiy  but  I  cannot 

help  thinking  that  the  character  of  the  debt  is  a  very 

material  circumstance :  it  is  not  a  debt  contracted  for 

the  purposes  of  the  colonel,  but  it  is  a  regimental 

debt ;  it  is  a  debt  contracted  by  him  in  his  character  of 

colonel  to  the  regiment,  and  that  money  was  not  to  be 

paid  out  of  the  private  funds  of  the  colonel,  but  out  of 

the  public  money  which  from  time  to  time  is  issued 

for 
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far  the  itte  of  the  regimte  t ;  and  if  Gilpin  haA  remained  1 8^. 
tahnt^'the  colond  would  have  had  a  ricbt  to  me  ^"^^"^ 
Gfifpni  ui  order  ibr  payment  out  of  the  public  money.  ^offOntt 
Aud  JM-migiit  have  said,  yta  afo  not  to  pay  youfself  for 
duadothii^  vithont  such  an  order  being  given.  The 
laiMtaaUil  jotdce  of  the  case  is,  that  die  bankroptey  of 
G£^  sboidd  make  no  difference-  in  that  respect,  but 
Aat  Ae  eoloiiel  should  b^  entitled  to  the  set-off. 
hodaug  at  Ae  fi>rm  of  the  instrument  by  which,  and 
by  whioh  alone  CHlpm  was  constituted  the  agent  in  thia 
poftioular  ca^  we  are  of  opinion  that  the  colondi  was 
eBlitM  to  look  on  him  as  being  his  agent,  that  the 
mMeyhe received  is  to  be  considered  as  received  by 
Uflilotha  ate  of  die  colonel»  except  so  fiir  as  tlie  in- 
teKA^ef  the  public,  or  that  of  the  other  individuals 
«f^tlt  legiaient  would  make  it  inconsistent  with  his 
My  to  Ikebi,  thai  that  relation  should  subsist  between 
AefMtitt.  'For  these  reasons  we  are  of  opinion  thai 
the  pretent  action  cannot  be  maintained,  and  consequently 
A  ftmsuit  must  be  enfered. 

Rule  for  a  nonsuit  made  absolata 


1  • , 


/• 
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:  ••..  I/..  ,     v.      .       .  '         •  ;  .*.  nit  9dJY<ii  Wm.^ 

^!l^!^]r^    A^'  ^  ^^'^^  MiskM  boMcn  trn  the  Ai^oeiimdj^^d^ 

ogainu  an  or-      ^,      11)  |^  {mridi  of  3fl2tfmAll0,  IB  tfaeMllO^ 

der  for  divert*  ^^  ^ 

ingafoptway  an  oTfter  fer  div«itiiig  a  pablie  footimy  ^M«  malte>bf 
^^^dTWts  (wojiulkes.  Ob  the  8th  of  ApriUcMofUfm^-^.  Wmg 
^dcrkofthe  giLi^ isotioe of  appeal  to  Uie  DCRt  qiMT^  QChe 

^u^bi^t'  <^<^>^  ^^  >^^v^  fil^  ^'^^  ^^^  ^l®*^  ^  Ihe  peaee  for  the 
^i  ml^dTit,  Pun>08e  of  oanfinnatioB  and  enrolmem,  iuid»oii: the  96«h 
before  the  next  of  Aptil  the  two  justices  gave  the  appellant  notice  that 
•ions,  gave  the   thev  abtndoBed  the  onler.    At  the  quatter  wwimis, 

appellant  notice      '  •  i      *.  «.    «  i*       ■  i 

that  iheyaban-  holckn  on  the  Su  of  May^  F.  W.  appbed£>r  the:caBta 
der :  Held,  iocurted  by  him  in  preparing  to  support  his  Bfn^eaL 
atMssionit^  '^^^  Justices  lefiised  the  application,  tmbfecl  to-^ike 
tt^i^tothe      opinion  of  tbl3  Court  as  to  their  power  to  grant  jnehk 

appellant  the       ^^gj. 
costi  of  prepar-     "^ 
ing  to  tiy  the 
appeal. 

Sembie,        •  ^Si  Jmbtws  in  support  of  the  order  of  sesskms.*  '^[W 

that  the  right  *  .  ^  •  ^ 

of  app«d  qneslion  turns  on  the  construction  of  the  55  C|.5J  ciw. 

Older  depends  &  '&  for  the  right  of  appeal  is  given  by  that  statote  jdooTt 
ssatTcw 68.    ^^  lsa.S.  c.  78.  s.  19.  is  repealed  by  the fimt  section 

ii^isG.  T  ^  ^  ^^  ^*  ^*  ^  ^^*»  ^^  ^^  ^^  section  of  die  ht^ 
c.  78.<.8a      3^  giygg^  |{|Q  appeal,  bat  does  not  (^any:po«8rto 

tiMudcosts  under  the  circnmstanees  of.tbisease.  Sven 
stpfiosiDg  no  part  of  the  IS  Q.  S.  c.  78«  tD  be  mepeaM, 
still  it  b  to  be  observed,  that  it  contmns  tiro  appeal 
clauses,  the  nineteenth  and  eightietlu  The  nineteenth 
{ptes  an  appeal  in  cases  reh^ng^lothestippiag^  of 
Ughways,  and  says  nothing  about  costs.  Theeig^diod^ 
'.ivUch  is  more  generaLin  its..terms,  excepts  -out  .oLms 

operation 


Hm  Kim* 
Wiiio. 


flpentioii  those  cases  in  which  a  remedy  had  been  pro* 
vided  bj  die  ibnner  parts  of  the  act  This  was  amongst 
those  esses.  Agrai^  the  eightieth  secdon  requires  notice 
of  sppesl  to  fan^ginen  Arftbinids  daya  after  .the  cause  of 
sppeil  siises ;  here  the  order  was  made  on  the  5tii  of 
Jfew^^Mli  ncMise  of  appeal  waa  not  ghren  audi  die  $tti 
j>f4pK3«*  dttraigbtiedk  section  also  reqmres  the  sf)peUant 
laeyter  iafto  »  rwogniaaaQe  to  *proseaute  the  appeal; 
wHk  Much  use  entered  iota  The  appeal,  tbeidaPB^ 
MSfed.«iMif  on  the  55  G.  5»  c.eB.  s.  S^  or  die  la  GL^ 
iSik^u^^B^  and  neidier  of  tbem  authorises  the  jusdcea 
tkifmi$kts>0Ms  naw  sought  to  be  reeoYenaL 

rcflfitar  cBBtrft*-  The^  55  6. 3.  c68.  is^mevsiy  a  sop^ 
ptoNnialnctr  And  must  be  construed  together  with -the 
i5i4^3.  ^4  78.  both  being  made  in  pari  materiA.  It  ve» 
pttd^the  liMii  section  of  the  preceding  act,  and  that 
hmgsnmow^if  tfae<gcneml  right  of  ^peal  given  by  the 
eigbtieth  section  of  the  IS  G.  S.  c.  T8.  is  rendered  appli^ 
csUe  to  thb  case.  Had  the  right  of  appeal  depended 
«iiibe.iiineleanlii  section,  it  must  have  been,  admitted 
dWtdis  jifscioes  had  no  power  to  sward  the  casta  of  p»« 
iNbgte  try  die  appeal,  but  they  have  such  power 
■iK»die'appeaI  isr  under  the  eightieth  section^  [Ar^ 
l9^  t^fiuppoae  the  appellant  had  given  nodoe  of  abaiH 
4oaiag-hb  appdfd,  how  could  the  respondei^  have 
motereiljthe  costa  incurred  in  preparing  to  xenst  it?] 
tBlfe^^udoca  have:  the  saaie  power  of  gpviog vooalai  to 
^dti^raUe  i*T>;" 

' '  ^f^VSKfyfj .  itam  of  opinion  that  the  decision  of  the 

JtMtotviabsessionajvas  light    The  order  for.  diveiting 

*di)otfBdi<l«aajnadQ:undtfr  die  55  G.  S.  c  %l^  wUoh 

•ijLi>|.  .  repealed 


^Wufo. 
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18S5.       repealed  the  13  G.  3.  c.  78.  s.  19.    The  55  G.  3.  c.  68. 
„    „         1. 3.  gives  an  appeal  in  certain  cases ;  but  that  dause 

Jho  King  °  *^^ 

offimu  is  silent  as  to  costs.  It  is  clear,  therefore^  that  the 
justices  could  not,  by  virtue  ofthat  statute,  grant  to  Mr. 
mng  the  costs  for  which  he  applied.  But  it  is  smd  that 
they  had  power  to  do  so  under  the  13  6. 8.  c.  78.  s.  80. 
The  nmeteenth  section  of  that  act  was  applioaUe/'to 
cases  of  diverting  highways,  and  the  eigfatistfa' section 
only  gave  w  appeal  where  no  specific  vemedy  had  be- 
fore been  provided.  But  supposing  that  exception  not 
10  exists  Psil  that  section  requires  notice  of  iqipeal  tabe 
given  in  six  days  after  the  matter  eomplaiBed'  of 'ihall 
arise.  That  was  not  complied  with  in  the  preseol  case. 
Neither  was  any  recognizance  entered  into^  whidi.jfs.also 
required  by  the  eightieth  section^  and  that  is  essanliaiiin 
otder  to  entitle  the  appellant  to  costs ;  for,  otbemrisef 'tf 
he  failed  to  prosecute  the  appeal,  the  justices  would 
have  no  power  to  give  costs  to  the  respondenls. ' "  tAnd, 
therefore,  whether  in  this  case  the  right  of  appeal  de* 
peoded  on  the  19  G.  3.  c.  68.  s.  60.  or  the  55  O.  ST  o^  68* 
J.  3.  is  of  no  importance*  £>r  in  neither  -case  hod  tbe  jus!* 
tices  at  sessions  power  to  award  costs  to  theuppeUant^' 

•   HoinoYD  and  Littledale  Js.  concurred. 

.   Order  of  sesaons  confirmed. 
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MaoMSs^  Gent,  one,  &c.^  against  SrATHin, 

Geut^  one,  &c. 

A  fiSUMPSIT  on  an  ngreement,  wherd)y  for  cectain  An  tMonty, 

'**  ...  ,         .  .  1        1         1   «.      1  town-clerk,  •nd 

.consKJemtiong  therem  mentioo^,    the  derenwpt  cUricofUie 
(whawas  town-clerk  of  the  borough  oi  Liverpool)  agreed  borougrof  L 
IQ.  dissolve  a  partnership,   then  existing  between  the  ©" /^T.^IIIIIi^^iw 
pbiotiff,  hioisd^  and  one  FoOer,  to  pay  the  pbOntiff  ^^l^^^"^^ 
IWi^  ^  and  to  use  all  his  best  endeavours,  and  exer-  f  ("chjuui  ex- 


OK  bb  influence  to    procure   the  prosecutions  for  him  and  two 

other  pcnoiUy 

WQQf,<  arising'  in  the  towa^derk's  office^"  to^betgiven,  entered  into  an 
safrfimrtk  to  the  phiiotiff,  and  one  fourth  to  eai|h  of  p«y  to  one  of 
lb»»  «d«r  persons  therein  mentioned.    Breach,  that  ^^J^lt 
ftfifirtbe  making  of  that  agreementf   divers,  to  wiC,  ^"hUeo^au 
KWXH)  pBOsecntitHis  for  febny  arose  in  the  said  ofiice  of  ''^^^^ 
tk  low&Tclerk  nfLiverpoolf  whereof  the  defendant  bad  ?°®  fi"^o^ 

the  profccu* 

Miioe^  but  woidd  not  use  all  his  best  endeavours  and  tions  arisiog  in 

the  town-clerk*s 

ourdse  hia  iiiinence  to  procure  such  prosecutions  to  be  office,    in  an 

••  . ,    ,  ,.  ,  ,  1  action  by  C,D» 

dnjded  according  to  the  agreement,  but,  on  the  contrary^  on  this  agroc- 

carried  on  the  said  prosecutions  in  his  own  name,  and  pcareA  tbit  the 

w  his  own  behalf,  and  for  his  own  benefit-    Pleo,  gene-  S^^Jl^hlf 

laliisue.    At  the  trial  before  HuUock  B.,  at  the  Lancaster  ^'  ~"f^*. 

•omc  oncndcra 

£uRsi€r  assizes  1824,  an  agreement  in  writing  was  pro-  j?)?*"*^  "* 
docedy  which  corresponded  with  that  set  out  in  the  de-  scaaions,  othcra 

at  the  county 

daration.    It  was  proved  that  the  defendant  was  town-  sessions,  and 

others  at  the 
cwDty  aniaet :  Hdd,  that  the  agreement  extended  to  all  prosccutiona  **  arising  in  the 
towa'clcrk*s  office,"  wherever  they  might  be  tried,  and  that  letters  written  before  the  agreo- 
■•at  was  signed  could  not  bo  given  in  evidence  to  shew  that  the  parties  intended  the 
•grecQieut  to  be  applicable  to  the  prosecutions  at  the  borough  sessions  only.  Held,  also, 
tfattt  the  defendant,  as  clerk  of  the  peace  of  the  borough,  could  not  legally  enter  into  such 
u  agreement  as  that  set  out  in  the  declaration. 

9me,  Whether  h  would  have  been  legal  had  he  been  town  clerk  only,  and  not  ckrk 
ofibtpcKe. 

clerk 


I 
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l8fiS|       derk  tiLharpoal^  and  aka  actod  as  daric  of  dM^  p€kiO§ 

^T^      foe  thai  borosgb.    The  iMgistrates  of  lihe  bocoogb  biv« 

ii^ouitf       power  to  eommit»  and,  in  frct»  fraqaentl j  dot  o^imitlry 

felonBf  in  cas«8  ifbere  the  ewminitiatur  ore  odrenHn  dtel 


town^erk's  office,  to  be  tried  at  tlie  ottf ees  fbi?  4he 
county  of  Lmcaster^  and  at  the  coonty  sesttonft,  asMUfilt 
as  the  borough  sesskins.  The' plaintiff  bad'tthi^ 
since  the  exeonlion  of  the  agreement  had  a  Ml  ionrtbHif 
the  pKosecutions  at  the  borough  session^,  bttt  tte'^^ 
fendant  had  conducted  for  his  own  benefit  the  {^tosedtti^ 
tioDs  at  the-  assizes,  and  the  county  sessions;  '  Wci^^ 
defendant  some  letters,  written  by  the  plafaitiff  belbif^itbtf 
execution  of  the  agreement,  were  t^dered  as^^tehawri 
to  shew,  that  the  parties  intended  that  agreenieiil^f^ilp^ 
ply  to  die  prosecutions  at  the  borough  sessioil^'iMdyj 
The  learned  Judge  rejected  the  evidence,'  nnd'%tflfg^6f 
opinion  that  the  agreement  applied  to  tlie  pro(iem(t{0tl§ 
at  die  assizes  and  county  sessions,  dirccteil^til^jifrjrii^ 
find  a  verdict  for  the  plaintiiT.  In  Micfutvlm^  Iferttt^tf 
rule  for.  a  new  trial  was  moved'  for  On  the  'grottnd' UiM 
the  letters  were  improperly  rejected,  and  Ui&i'th<^%gt€^ 
mcat<iid  not  apply  to  any  prosecutions  but  thdtie'^t  thd 
borough  sessions.  The  Ck>urt  granted  a  rule  nuA^  mfL 
at  the  same  time  uitimated  a  doubt  as  to  the  legality  «rf 
the  agreement,  and  directed  that  point  also'  to  b^ 
argued. 


.<  •..•»  •' 


/  • 


Ctrost  Segt^  Parke^  and  Patiesm^  now  shewed 'Cbow.* 
The  evidence  offered  to  explain  the  agrsaimKJWaptp^ptrf 
peicly  irejected.  There  is  no  Ambiguity  m  the  teni»«C 
the  agreement,  and  yet  the  evideaee  was  offered  fo^ntiU 
and  alter  it,  by  taking  out  of  its  operation  two-thirds  of 
the  subject  jnatter,  viz.  the  prosecutions  at  thtassSzes 

%%  and 
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vA'fxmty  aeisioiif.    The  fattcrs,  6»o^  wor6  WriUenr       i«SSl 
Uv)M||[liet«grBanent«wfiuaited,  and  ikcreft^e  «aiv-      r^T 

Rob  If » 

WunfMit  vbat  .ifB&  the  ifltantioti  of  tba*  pnlies  at  tluit:  jtpHnst 
im^Xbiiam  qf  Mutitmdti  ca»e(a)y  JPickerit^  \.  Dam^ 
fttl^itt  TbeOf  secoadlj^  the. agreement,  taken  per  «?, 
Ipplitt  tO:«U  pipsoGuticaiff  for  folony  where  the  exo* 
welioQf  tfe  taken  in  the  towiMierk's  oflke.  Whether 
thy  Tttie 'ttfteffwai^  carried  on  at  the  assizes,  ooonty 
senimil,  or  boroag^  sessions,  cannot  make  any  dafSst-* 
QM  Aey^tiil  4frise  in  the  town^clerk's  office.  The 
^Mioi  of  the  legality  of  such  agreements  was  deter* 
whd  in.  Btinn  v.  Qtuf.{c)  That  case  cannot  be  dis* 
tH^KBi*l^  'i^^om  the  present  on  the  ground  that  this 
re|sls$  w^iounal  prosecutions,  for  every  prosecutor  has 
%tif^lo  employ  any  person  that  he  pleases  to  conduct 
tfae  pRwcolion*  Tlie  defendant,  as  town-clerk,  lias  no 
oooMvl  over  the  prosecutions ;  there  is  no  duty  on  his 
pi4  tQ  see  theni  properly  conducted ;  his  duty  ceases  as 
soqp  ss  the  prisoners  are  committed,  and  tlie  witnesses 
ii(flb|||ind-overto  give  evidence.  There  is  not,  there- 
fitf^jMiy, thing  improper  in  this  agreement,  wfaidi  is 
W^j  (a  veoommeud  the  plaintiff  to  the  prosecutots. 
Tif(^  (ttj^ctipn  arising  out  of  the  defendant's  situatioQ^as 
^l^iof  the  peace  cannot  now  be. taken*  It  was-. not 
Ufg^at  tfe  ImU  Aiid  it  does  not  appear  od  the  record, 
tbat  he  is  clerk  of  the  peace :  if,  therefore,  the  decinpn 
proceeds  on  that  gi^ound,  the  pbintiff  will  not  be  able  to 
tAo^  opinioB  of  .a  court  of  error.  IBe^leyJ*  The 
defandantManot  urge  the  iitgection  in  arrest  of  judg* 
tei^bttt'ifemay  be  a  sufBdent  ground  for  a  new  trid.} 
'EbaT'^CI.fib'e.46.  ffil4.  cannot  affect  this  question, 


•  lt>l>(lt  >..'■'.-    . 

'                  •      < 

• 

'(t).'M9'^-    .  . 

(6)  4  Taunt*  779. 

(u)  i£m,,tw^  - 

ti' 

unless 
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1535; 


unless  it  be  mnde'o'ut  that  the  defendant,  being  eldrlc  of 
the  peace,  has  by  this  agreement  indirectly  shared  tbe' 
profits  of  the  prosecutions.  But  the  agreement  is  merely 
that  the  partnership  between  the  plaintiff  dtefehdsint, 
and  Fo^er  should  be  dissolved,  and  that  defenditfit 
should  pay  a  certain  sum  of  money,  and  in  future  re- 
commend the  plaintiff  to  prosecutors.  Whether  that 
reebfcntnendation  were  attended  to  or  not  would  maie 
no  difference  to  the  defendant;  besides,  faef  was  'riot 
enabled  to  give  those  recommendations  as  clerk  of  the 
peace,  but  as  town-clerk.  Palmer  v.  Bate{d)  certaiiWy^ 
decided  that  an  assignment  of  the  profits  of  the  o^ce  of 
clerk  of  the  peace  was  illegal;  but  here  there  Is'  iia' 
bargain  for  any  share  of  the  profits  of  the  prosecuttoAs'; 
nor  has  the  defendant  any  pecuniary  interest  whatever^ 
in  them.  Independently  of  the  statute,  no  objectioii  6slii 
be  milde  t6  this  agreement,  unless  on  the  ground'^  i&f 
some  supposed  violation  of  public  policy.  In  Mettidir^l* 
Efckardson  (b)  the  Court  of  C.  P.  seemed  to  thirfk  Vhai 
cases  of  that  description  have  been  carried  quite  ifitr' 
enough;  and  indeed  roost  of  those  which  are  to  be' 
found,  and  which  were  then  cited,  are  very  distmgdt&ti^ 
able  frbm  the  present.  They  were  either  cases  where 
persons  holding  public  situations,  or  having  a  pti&iuf 
duty  t6  disdi&rge,  agreed  for  a  pecuniary  considerattA^ 
to  exercise' their  offices  in  some  peculiar  mode,  or  to 
neglect  that  duty,  as  in  Collins  v.  Blantem  (c),  Layng  v. 
Paine  {d)\  or  cases  of  brocage  6f  offices,  Jls  ih  MdMs 
V.  lUKtiUock  {c)j  Garjbrih  v.  Fearon{f)\  or  where  *flfe 
adt  done  might  be  considered  as  a  fraud  upon  ft^rd 


.  i  j; 


(a)  217.  j- 27.  675. 
(c)  2  WUi.  1347. 
(^)  Amh.  132. 


(6)  2Anf.229. 

if)  Iff. m. $27: 


persons. 
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an^^all  qise^r^latiiig.to  Jbrpqige  of  majrtiqge^  per  l.ord. 
Hardadch  in  X/^'d  Ciestq^fidd  v»  Joftsen  (c) ;  ancl  seveiral 
cas^^op  tbis  point  in  Vm.  Jbr.  dt.  Marriage  {J).    Tliis 
c^gj^^  c)oe^  not  £iU  within  either  of  th^se  dasae^f .  oxid 
IS  tbeiefbre  firee  from  obj^tipn. 

Coi^q^  (with  whoin  .w|is  Alderfon)  conui*  .Tb^ 
agrjBeo^t,  t^ken  per  se,  relates  to  the  proseci|tipi|8  4t 
%,b9co}i|^h  sessipns  only;  and  it  was  reaso^oU^  to. 
sufipo^  that  the  defendant  wou|d  be  willing  to  i^ecpm- 
mend  ij^  p^intiff  to.  the  prosecutors  in  those  ca^eS)  .^r 
tbe.de^Qclant  a^ing  a^  clerk  of  the  peace  could  not  con<» 
ducf^  t^csi[i.  Ig  however^  the  meaning  of  the  agreement 
be  do|j|^ul|  the  letters  written  by  the  fd^intiff  ought  to 
h^Te  \iffffk  admitted  as  evidence  to  exphun  it.  But  the 
n^  p^int.  for  .present  amsideration  is, that  which  was 
si]^geste4jby  (he  Cpurt»  yi^  the  legality  or  illqpility  of. 
tfa^jvgree^iienjt.  I)L  cer^audy  relates  \o,  the  prosecutions 
at  ti^.t}firQngh  s^ipns)  where  the  defendant  is  clerk  pf 
the  pe^c^  4^  to  them  the  contmot  is  Ulegal  and  v(nd. 
^fii(^,  ?9  Qp  2.  p.  46^ «.  Hf^  and  b^ng  void  aa  to  part^  it 
ttvpidin.tqto*.  But  there  are  great  olgections  to.  tbis' 
agjasiQ^  in  respect  Qf  the  other  prosecutions  abo«i 
TV^.d^^esdantt  a^  town-derky  is  the  adviser  of  the 
Bipgiscratea.  ir?  &U  pases  th<it  cOpie  before  Ihemi  and  '^ 
alil)Qrt.way€idabIy  consulted,  by  th6  prosecutors.;  and 
he<H^^^t.to  be  fettered  in  giving  his  advice  or.r&M 
owngwud^tion.  by.  a^y  such  agreement  as  this.  There 
^p^y  cases. yhere  agreements  not  p)K>hibited  by  any. 
express  enactment  have  been  held  void^  as  contrary  to 

M  a  r.  n*  89.        ,  %  2S.  ^  c.  wi.        (c)  2  r<s.  mu.  15^. 

the 
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•  _ 

i8S5.       the  geoeml  policy  of  the  law.  Cole  ▼•  Gihton  {a\  Mm- 
ington  V,  Du  Ckatel  (*),  Allen  v.  Heam.  (c)    [He  was 
itgain^       then  stopped  by  the  Court] 

Batlby  J.  I  am  of  opinion,  as  to  the  first  point, 
that  the  letters  were  properly  rejected.  Hie  object  of 
tliem  was  not  to  shew  and  explain  any  latent  ambiguityy 
but  to  contradict  the  plain  meaning  of  the  bargain, 
which  was,  that  the  defendant  should  use  his  endeavours 
to  piocure  for  the  plaintiff  one-fourth  of  the  prosecutions 
for  felony  ^  arising  in  the  town-clerk*s  office."  I  iigree 
that  the  defendant  was  at  liberty  to  shew  that  offenders 
were  bonunitted  to  ht  tried  at  various  places,  ami  then 
another  question  might  be  raised  as  to  what  prose- 
cutions did  arise  in  the  town-clerk's  office.  -  I  am  dis- 
posed to  think  that  the  words  ought  to  receive  the 
I'aiger  construction,  which  was  put  upon  them  at  the 
trial,  but  it  is  unnecessary  to  determine  that  point.  The 
first  two  grounds  for  thb  application  therefore  fiiil.  But 
I  think  that  there  ought  to  be  a  new  trial  in  order  Ant 
further  evidence  may  be  given  by  either  party,  as  to  the 
nature  of  the  defendant's  office,  so  that  the  effect  of  Uie 
22G.2.C.46.  5.14*.  upon  this  bargain  may  be  better 
understood.  Upon  the  case  as  it  now  stands,  it  appears 
to  me,  that  the  bargain  was  illegal.  That  statute^  which 
was  made  to  promote  the  impartial  administration  of 
justice,  enacts,  **  Aat  no  cleric  of  the  peaoe^  or  his  de- 
puty, nor  any  under-sheriff  nor  his  deputy,  shaU  act  as 
a  solicitor,  attorney,  or  agent,  or  sue  out  any  process  at 
any  general  or  quarter  sessions  of  the  peace  to  be  h^d 
for  any  such  county,  riding,  city,  town  corporate,  &c. 

(a)  1  V€t,  MO.  509.         (6)  1  Br.  C/t.  Ca.UA.        (c)  17.  &  HC. 

where 
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HoMRt 

tigakui 

SCATHAMb 


^\m%  ht  afasU  execute  |he  office  of  clerk  oTtbtt  peaoe^  lSt5« 
ordqmty  clerk  of  the  peaces  under-sherifl^  or  deputy, 
on  any  pretence  whatsoever.'*  If  a  clerk  of  the  peace  is 
not  to  be  directly  concerned,  can  he  be  lawfully  con- 
cami  jQcBrectfy  ?  If  he  cannot  directly  sdl  a  recom- 
neofhtioD,  can  he  indirecdy  receive  an  emolumeot  fer 
it?  If  this  boxgain  be  i^ood,  why  should  not  a  tem- 
ponuy  haijgaiQ  for  reeonmiendalions  be  good?  Bot  in 
sodi  a  case,  by  favoring  those  who  attend  to  the  reODDi* 
mendatioQ^  a  derk  of  the  peace  might  make  them  more 
Tumble,  and  so  increase  his  profit  by  them  in  fiiture. 
That  certainly  would  be  a  fraud  upon  the  stattfte.  Bu^ 
bdependently  of  that,  1  should  feel  a  difficult  in  sqFiog 
that  tliis  bargain  is  legal*  The  town  oleiic  is  naturatly j 
c^msukedas  to  the  person  to  be  employed  in  coadiieting. 
piOsecodoDS,  and  ought  to  be  in  a  situation  to  give  ttn« 
biased  advice. 

HoutdYD  J.    I  also  think  that  the  evidence  tendered- 
vas  properly  rejected.    It  was  o£^d  to  resiriet  the:: 
MBse  of  the  agreement  taken  per  se«    Upon  &e  other 
pointy  I  agree  in  thinking  that  there  oi^ht  to  be  a  new 
trial. 

LitruEDALE  J.  was  absoit. 

Rule  absolatt* 


Vol.  i\.  O 
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1825.  .  ;      ..      {        ,       „- 

* 

The  KiKO  against  The  Inhabitaoto  of  Oxford- 
shire. 


Lidjctment        T  NDICTMENT  for  nqp  ramiring  a  liri4ge  in  the 
iy  for  not  re-  oountv  ofOxfard,  in  a  common  highway  leadii^  from 

pairiog  a  bridge  ,  ,  »  . 

ill  a  public  Bompieinf  in  that  county»  to  Buckkmdf  m  Berkshfr^ 

that  by  a  cer.  Plea  by  two  of  the  inhabitants  for  themselves  and  the 

liament  for*^*  '^  <^  the  ooaniy  (except  the  trustees  under  certa^i 

i;;;;^;^}^  acts  of  jparliameBt  thereinafter  men|ioned)»  Ovif  tj^i 

dinMtod  to  la     ^''fl^  ^"^^  ^  ^  fufther  prosccuted,  because^  by  a  f^j^^ 
out  the  tolls       tain  act  of  the  17  G.  S*.  reciting  that  the  road  in  jht, 

thereby  granted  °  ■ 

in  repairing  the  indictment  mentioned  passing  through  certain  nygd^s* 

raadst  and  were  9  ^   ■      -  > 

empowerad  to  aod  OTcr  the  river  JbiSf  was  liable  to  be  oy^xAom^  ^9} 
piir  bridges;  it  was  enacted,  **  that  out  of  the  tolls  to  be  Qo(le^edf 
in^ue^o^  wL  by  virtue  of  that  act^  or  out  of  the  first  mon^  ^Iw^ 
2j;^*21ite  «bouid  be  borrowed  on  the  credit  of  them,  th^  tr^t$j{^' 
^fUua[  ^'^^nd  ^^^"^^  pay  the  expences  of  obtaining  the  act»  and  should 
that  the  tnit-     apply  tlie  remamder  of  the  moneur  so  raised  in  exfifA/^ 

tees  were  liable,  ^^»  "^  •^     ^  ;  ..-jw^ 

and  ought  to  ^   tumpikes,  and  amending  and  repairing  the  road,  '^'^r 

repair*     Repli* 

cation,  that  the  should  have  power  to  make  and  keep  in  repair  all  sn<di 

trustees  wero 

not  liable  to      causcways,  ditches,  &C.,  as  they  should  think  fit;  iiiKJl 
tSTthe  bridgli  also  to  buUdt  erect,  repair,  and  keep  m  repak  auy  brk^ . 
nubifc  mlipMes  ^  bridges,  &c.  wbich  act  of  parliament  was  to  remaiiii 
*"  *  P****^"^       in  force  twenty-one  years."    The  plea  then  shewed  tha( . 
common  law      the  Dowers  of  that  act  had  been  renewed  from  time  40 

liability  to —  *^ 


fpair  attached      time,  and  were  still  in  force^  and  then  averred,  thiUl^. 

upon  the  inha*  ^        «  •  <•  t  - 

biunts  of  the     **  after  the  passmg  of  the  first-mentioned  act,  and  under 

<oounty  as  soon 

as  it  was  built,  and  that  the  plea  was  clearly  insutBcient  to  eioneimie  thenBy  as  it  did  ac*  « 
afer  that  the  trustees  bad  funds  adequate  to  Uie  repair  of  the  bridge.  ' 

Seroble,  That  if  that  fact  bad  been  ayerred  and  proved,  still  the  county  would  haw  been  • 
|M>tiaarily  liable,  and  must  have  taken  their  remedy  against  the  trustees. 

18  and 
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aad  by  virtue  thereof  to  wit,  on,  ftc,  at,  Sec,  the  tnis-       1825. 
taes  appoiDted  in  and  by  virtue  of  the  same  act,  did  first     _.    __ 
boild  and  erect  the  said  bridire  in  the  said  indictment       ngatna 
mentumed ;  and  from  the  time  of  the  said  bridge  being       ams  of 
so  bailt  and  erected  by  them,  they  the  said  trustees 
hitiierto  have  iqiaired  and  kept  in  repair,  and  have  been 
liable  to  repair  and  keep  in  repair,  and  daring  all  that 
6me,  and  still  of  right  ought  to  have  repaired  and  kept 
m  rqmir  the  said  bridge^**  &c.     Replication,  that  the 
trusted  in  the  plea  mentioned,  from  the  time  of  the  said 
briclge  being  so  built  as  aforesaid,  hitherto  have  not  been 
lisbb  to  rqMur,  ftc^  nqpUiving  the  plea*    This  indtct- 
meot  wis  fixmd  at  the  sessions  and  removed  by  cer« 
tionii.    At  the  trial  before  Park  J.,  at  the  Gkueesier 
Suminer  assizes  1894  (in  which  counQr  the  trial  was 
ordered  to  take  place),  it  was  agreed  that  a  verdict  should 
he  eutered  for  the  crown,  subject  to  the  opinion  of  this 
Court,  upon  the  facts  which  appeared  on  the  pleadmgs. 
Tike  case  was  now  argued  by 

Tmi^  for  the  crown.  It  appears  by  the  recital  in 
tke  act  upon  which  the  plea  is  framed,  that  there  was  an 
old  road  passing  aoer  the  hits  it  must,  therefore^  be 
pfeRmed,  that  there  was  a  bridge  there  before  the 
erediott  of  duit  which  has  now  been  indicted,  and  the 
piea  does  not  nq^ative  that  supposition.  As  a  general 
principle  there  is  no  doubt  that  the  county  is  liable; 
and  in  thu  case,  for  any  thing  that  appears,  the  fonds 
provided  by  the  act  may  be  deficient ;  and  it  is  to  be  ob- 
aened,  that  the  repair  of  the  bridge  is  not  the  first 
porpose  to  which  they  are  applicd[>le.  Bex  v.  Nether- 
ikm^  (a)  is  expressly  in  point    Substituting  bridge  for 

O  2  road 
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1 885.  road  and  Cowity  for  parish f  tlie  cases  are  exactly  the  sane 

Yhg  K,„o  and  from  that  case  it  appears^  that  if  the  county  is  to  be 

Ti^^toii^'t.  ^^^^^^^^  ^y  i^easoD  of  funds  in  the  hands  of  the  tnis- 

nnu  of  lees,  the  existence  of  such  funds  most  be  shewn. 

Oz#0»MHlBI. 

G.  R.  CrosSi  contr^  There  is  not  any  case  preciady 
like  the  present  In  Bex  v.  The  West  Bidifig  of  Yon^u 
shire  (a),  it  did  not  appear,  that  the  act  then  relied  on 
gave  the  trustees  of  the  road  any  power  to  build  the 
bridge,  or  any  funds  to  repair  it.  In  the  present  case, 
power  to  build  and  funds  for  building  and  rqieiring  are 
given.  If  those  funds  were  inadequate^  the  prosecutor 
should  have  replied  the  fact,  and  ought  not  to  have  re- 
lied on  the  common  law  liability  of  the  county.  The 
statute  of  bridges  (i),  which  is  declaratory  of  the  com- 
mon law,  shews,  that  where  any  other  person  or  persons 
are  primarily  liable,  the  common  law  liability  on  the 
county  does  not  attach.  In  Rex  v.  Netherthong  (c)  the 
rond  existed  before  the  fund  for  repairing  it  was  given, 
the  old  liability  of  the  township,  therefore,  remained;  but 
liere  the  bridge  was  originally  built  under  the  provisions 
of  the  act,  which  also  gave  a  fund  for  repairing  it. 

Baylet  J.  This  is  an  indictment  against  a  county 
for  not  repairmg  a  brii^  in  a  pdblic  highway.  The 
statute  of  bridges  shews  that  the  burthen  is  primft  fode 
on  the  county ;  and  it  is  exactly  analogous  to  the  liability 
of  the  parish  to  repair  a  road*  Is  there,  then^  any  thing 
in  the  plea  of  these  defendants  to  exonerate  them  fimn 
that  liability  ?  They  cannot  be  exonerated  without  shew- 
.  ing  a  liability  in  some  other  person.  The  trustees  under 

(a)  2  Eaa,  342.  (6)  22  »  8.  c.  5.  (c)  ^B.^A.  179. 

this 
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dn  net  were  to  baild  the  bridge  for  pebUc  purposes.       18S5. 
Tbe  act  prevents  the  ooanty  firom  opposing  the  erection     ^  _ 

im  KiMQ 

of  tiie  bridge,  and  as  soon  as  it  was  built  the  obmmon  agaimti 
law  liaUIity  woidd  attach,  unless  the  act  contained  some  ants  of 
qiecial  exemption.  There  is  no  express  exemption,  nor 
sagr  express  difection  that  any  other  person  shall  be 
primarily  liable.  Tolls  limited  in  amount  are  given,  but 
they  are  made  applicable  to  Tarious  purposes,  and  there 
is  no  specific  direction  that  they  shall  be  applied  to  the 
repsir  of  bridges.  Assuming,  however,  that  they  may 
be  so  applied,  sdll  it  was  necessary  to  allege  in  the  plea,, 
aad  prove  at  the  trial,  that  the  trustees  had  funds  ade- 
quate to  the  repair  of  this  bridge.  Even  then,  I  think, 
they  would  not  have  made  out  a  valid  drfence^  for  tbe 
pohlic  have  a  right  to  call  upon  the  inhabitants  of  the 
naaty  to  repair,  and  they  may  look  to  the  trustees 
imdsr  tbeact.  Rex  v.  tTea  Riding  of  Yorkskire  and  Rex 
r.  Netkertiktmg  are  dedstve  authorities  for  the  crown ;  in 
llie  former  the  county  had  the  bridge  forced  upon  them, 
tod  the  latter  is  predsdy  the  same  with  the  present 
OMe^  sabstituting  only  bridge  for  road  and  county  for 
parish,  as  was  snggjested  in  argument.  Rex  v.  The  In- 
bAUanU  of  Kent  {a)  and  Rex  v.  T%e  .Inhabitants  ^ 
lMdiaf{b)  are  distinguishable;  in  each  of  those  cases 
pover  was  given  to  a  canal  company  to  destroy  fords^. 
and  make,  repair,  and  alter  bridges ;  in  each  a  ford  had 
been  rendered  impassable,  and  a  bridge  erected  by  the 
eoispai^;  the  bridges  so  erected  wene  for  the  private 
benefit  of  the  company ;  and  it  was  properiy  held,  that 
die  county  was  never  Uabie  to  repair  them.    For  these 

(a)  ISEoMh^SO.  (6)  14£aUy5l7. 

O  3  reasons 
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t 

18M.       reasons  I  am  of  opinion,  that  in  the  present  case  jn^ 
JT^^       moit  nast  be  given  for  the  crown. 


Tht  Inhabit- 

_  Mil  of  HoLEOTD  J.    I  am  of  the  same  opuuoo.    The  cases 

oiRex  T.  Kad  and  Bex  t.  lAndsey  are  distinguishable; 
there  the  bridges  were  built  for  private  purposes,  and 
for  the  private  benefit  of  the  canal  owners,  althongfa 
when  built  they  were  useful  to  the  ^Uic.  The  bridge 
now  in  quesd<»  was  built  for  public  purposes,  and  as 
soon  as  it  was  built  the  common  law  liability  attached. 
The  cases  which  have  been  determined  respeedng  Hf^ 
ways  which  have  been  made  turnpike  roads,  shew  that 
the  provision  of  a  fund  for  the  repair  of  a  road  does  not 
exonerate  a  parish  from  their  liability.  The  raereap* 
pointment  of  certain  peiKxis  as  tmstees,  to  petfasm  soah 
duties  as  are  imposed  by  this  statute^  does  not  make 
them  liable  beyond  the  amount  of  the  tolls.  In  1  Ijard 
Bm/m.  725.  Lord  HoU  says,  **  The  inhabitants  of  eveiy 
parish  of  common  right  ought  to  rqMur  dbe  highways ; 
and,  therefore^  if  particuhr  persons  are  made  chaige-. 
adde  to  repair  the  said  ways  by  a  statute  lately  made, 
and  tb^  become  insolvent,  the  justices  of  peace  may 
put  that  charge  upon  the  rest  of  the  inhabitsntSb"  And 
in  Bex  v.  Sheffield  (a),  which  was  an  indictment  against 
a  parish  for  not  repairing  a  roaH,  it  appeared  that  the 
township  within  which  the  road  was  situate  had,  befcNre 
the  19  G.  d.  immemorially  repaired  all  roads  in  the 
township.  This  road  was  madf  under  the  provisions  of 
the  19  G.  S.  c.  99.,  by  a  clause  in  whidi  act  the  town- 
ship  were  exempted  from  the  repairs  of  any  road  made 
in  pursuance  of  the  act,  and  it  was  held,  that  the  com* 

(a)  2  r.  R,  106. 

mon 
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iBOlikir  Ittbility  irttaciied  upon  iheparis/u  The  prioci-       1825* 
pie  to  be  extracted  from  all  tliese  cases  is,  that  as  soon 
tsapablic  road  or  bridge  is  made^  the  common  law  lia- 
hilit]r:ti>  lepaic  attaches  upon  the  parish  or  countjrt  and       Aau  ^f 
thatlUs  liability  is  not  destroyed  by  the  appointoient  of 
tntei^And  the  provision  of  a  fund  for  repairs* 

Inrueawux  J*  A  parish  as  to  highways  and  a  county 
tt  to'  bridges  are  on  precisely  the  same  footing.  la 
B4ii^wN€tkerikofig  the  inhabitants  of  a  township  (bound 
t^JTipvesciriptioD  to  repair  all  roads  within  the  township) 
vmbdA  liaUe  to  repair  a  new  road  made  in  pursuance 
of  10  act. of  parliament,  in  the  same  manner  as  the 
pracnt  bridge ;  'm  that  case  the  act  under  which  the 
Mi  was  9ade  contained  a  stronger  direction  as  to  re- 
psbihaa  the  present  The  county,  in  order  to  dis- 
dwi^tbcmaelTes,  must  shew  that  the  trustees  are  liable 
ts  isdictiBent ;  bat  that,  at  all  events,  cannot  be  done 
vilboik  shewing  that  they  have  adequate  fimds,  and  no- 
s«h  sll^sliM  is  found  in  the  plea.  But,  independently 
ofllist,  I  tiimk  that,  upon  general  principles^  the  county 
attliaUe^  although  there  may  be  an  auxiliary  fund  ap» 
plioftble  to  the  repairs  of  the  bridge. 

Judgment  for  the  crown^. 


O  4 
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Waterhouse  and  Others  against  Keen, 

By  a  tumpilM     A  SSUMPSIT.    The  declaration  contained  the  usual 

act,  ocrtaia  tolu  XX  1.1  • 

www  impoMd  money  counts,  and  the  venue  was  laid  in  I/mdoru 

iS^,&c7^'*^  I'lea,  general  issue.  At  the  trial  before  Abboit  C.  J.,  at 
honn!ruybig  ^®  London  sittings  after  Michaelmas  term  1822,  a  Yer- 
l^^^rtfc^  to  *^  "^  ^^^^^  ^^'  *®  plaintiffi  with  1 1U  25. 6i  damages, 
thejramber  of   subject  to  the  opinion  of  this  Court  on  the  following 

theHune;  ana    case* 
osrtain  other 

tolls  wereim.        The  plaintiffs  were  the  proprietors  of  the  Birmingham 

poted  upoD  ^^ 

waggons  and  Balloon  coach.  The  defendant  was  the  lessee  of  certain 
horses ;  and  ^^  imposed  and  continued  by  seTeral  acts  of  parliament 
h^Tmuls^  F»««^  ^^^  repairing  the  road  from  Dunchurch  to  Stone- 
Z  ^^Za  ^^^^^  "*  ^^  ^®™*y  ^^  Waradck.  By  the  42  G.  3.  the 
not  drawing ;     former  tolls  were  repealed,  and  it  was  provided  that  the 

proYisOt  that  no  •  r^ 

more  than  ona    following  tolls  should  be  demanded  and  taken. 

toll  should  be 

taken  from  any      "  For  every  coach,  berlin,  landau,  charioL  calash, 

person  for  pass-     •    •  «    •       • 

ing  and  repass-  cuaise^  chair,  hearse,  caravan,  or  litter,  drawn  by  six 

injr  on  tbesame  1  1 1« 

day  with  the  norscs,  mares,  gddmgs,  or  mules,  the  sum  of  2^. ;  and 
JJJJ^jJ^^J^J^^  drawn  by  four  or  more  horses,  mares,  geldings,  or 

riages  through 

the  toll  gates.  A  stage  ooadi,  dmwn  bj  four  bone^  paned  through  a  gale  ended  voder 
thb  act  of  parliament,  and  paid  the  tolL  In  the  evening  of  the  same  day,  the  same  eeach 
lepassed  through  the  same  gate  with  the  same  ooachman  but  with  difisiant  hefsca  and  bm- 
eengers:  Held,  that  a  second  toll  was  payable  in  reipect  of  this  carriage  and  horses. 

By  another  clause  of  the  act,  it  was  enacted  that  DO  action  should  be  commooeed  iwainat 
any  perM>n  for  anr  thina  done  in  purraance  of  the  act  until  twenty^me  days'  notice  Aoold 
be  given  to  the  clerk  of  the  trustees,  or  aaer  sufficient  satialhction  or  tender  Ihereof  had 
been  made  to  the  party  aggrieved,  or  after  six  calendar  months  next  after  the  fact  com- 
mitted, and  that  every  such  action  should  be  beouoht  in  the  county  or  place  wfaef«  the 
matter  should  arise,  and  not  elsewhere^  and  the  defendant  should  and  might  at  his  election 
plead  specially,  or  the  general  isMia  not  gnUty,  and  giveiu  eridence  that  the  same  was  done 
in  pursuance  and  by  the  authoritT  of  the  act  t  Held,  in  aMumpsit  against  a  toll  collector, 
brought  to  recover  bedL  money  alleged  to  have  been  exacted  by  Umimproperly  as  toll,  that 
twenty-one  days'  notice  of  action  ouglit  to  have  been  given,  and  that  the  action  shouldhaiie 
been  brought  in  the  proper  county. 

mule 
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mttlest  ^  sum  of  li.  6d. ;  and  drawn  by  two  or  three       1825. 
kxses,  maresy  flddiiiflSy  or  inidesy  the  som  of  li«:  ' 

**  For  every  calash^  chaise,  or  chair  drawn  by  one       wftMi 
hone,  mar^  geldings  or  mule^  the  sum  diSd.: 

^  For  every  waggon  having  the  sole  or  bottom  of  the 
Mies  of  the  wheeb  thereof  of  the  breadth  of  aisctera 
indie^thesiimoflf.;  and  ctf  the  breadth  of  nine  incheSf 
the  sun  of2j;: 

**  For  every  wain,  eart^  or  other  carriage^  having  the 
sok  or  bottom  of  the  ftllies  of  the  wheels  thereof,  of  a 
kss  breadth  than  nine  indies,  drawn  by  six  or  more 
horses,  maies,  gddings,  nudes,  or  oxen,  the  suai  of  2f*; 
and  drawn  by  four  or  more  horses,  mares,  gddings, 
moles,  or  oxen,  the  sum  of  Is*  Sd*;  and  drawn  by  three 
horses,  mares,  geldiiigs,  mules,  or  oxen,  the  sum  of 
li;  id.;  and  drawn  by  one  horse,  mare^  gelding,  mule, 
or  ox,  the  sum  of  6dL: 

^  For  every  horse,  nmre,  gelding,  mule^  or  ass,  laden 
or  unladen  and  not  drawing,  the  sum  of  IdL : 

^  For  every  drove  of  oxen  or  neat  cattle^  the  sum  of 
iOd  per  score;  and  so  in  proportion  for  any  greater  or 
less  number: 

**  For  every  drove  of  calves,  hogs,  sheep,  or  lambs, 
themnof  5<{.  per  score;  and  so  in  proportion  for  any 
grerter  or  less  number/' 

ilnd  it  was  also  provided,  '*  that  no  more  than  one 
tott  should  be  demanded  or  taken  from  any  person  or 
penoos  for  passing  and  repassing  the  same  day  with 
the  same  horses,  cattle,  beasts,  and  carriages,  through 
all  the  ttdl  gates  or  turnpikes  to  be  continued  or  erected 
by  nrtne  of  that  act,  in  the  whole  length  of  that  part  of 
the  aaklToed  which  lies  between  Dtm^urch  and  the  city 
of  CaoerUfy  s  but  that  all  and  every  person  and  persons 

having 
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MIS8#  Htrftug  paid  the  Mud  tolls  shall  paess  iitid^e|MBS^wilh 
the  sttost  liMsM,  cattle^  beasts,  and  earriages^'tail'isee 
dtumg  sack  day  through  all  oilier  the  toU^Bates(4ir. 
tarapikes  withia  that  dhrisien."  '  » ;.. 

IVoM  the  Idth  o[ March  1819  to  the  6tfa  otNaoemier 
in  thai  year,  the  Balloon  stage  coach  drawn  by.&ur 
horees  in  its  way  firom  London  to  Birmin^kam  iMBsad 
through  the  J^fton  gate^  one  of  the  gates  ereetsd  .and 
continued  under  the  authority  of  the  last  memioised  aet^ 
and  sitaate  in  the  county  of  Wanmekf  betaMen«iZlMH«» 
churck  and  Cavenifyy  at  six  o'doek  in  ifae.iawrairig'jaf 
eadi  and  every  day,  when  a  toll  of  Is.  6dL  was  demandgd 
ftotti  the  phdntiff 's  coachman  and  xeoehred  by^lbe  dok 
lector  as  agent  for  and  on  account  of  the  defendant' 
The  same  coach  repassed  through  the  same  gatornth- 
tfae  aame  coachman,  but  with  difiEereni  horses/and  ptet 
seogers  m  its  way  back  to  London^  at  seven  iO^ekickiBir 
the  evening  of  each  and  every  day  on  which  Ihi  said* 
ton  has  been  so  paid  as  aforesakl,  when  a  aeec^id'tdit 
of  U.  642L  was  demanded  by  the  defendant's  agedt^  and' 
paid  by  the  plaintiff's  coachman,  after  protesting  spinet 
the  legality  of  the  demand. 

By  ibe  10  6.8.  oncfof  the  acts  passed  for  repaitl&g^ 
thesaid  Ibie  of  road,  it  was  provided,  *<  that  no  actiofn 
or  suit  shall  be  commenced  against  any  person  or 
persons  for  any  thing  done  in  pursuance  of  this  act  or 
the  said  former  acts  until  twenty-one  days*  notice  shall 
oe  thereof  given  to  the  clerk  to  the  said  trustees,  or 
after  sufficient  saUsfactimi  or  tender  thereof  hath  been 
made  to  the  party  or  parUes  aggrieved,  or  after  six 
calendar  months  next  after  the  fact  committed;  and 
every  such  action  or  suit  shall  be  lud  or  brottg^^in 

the 
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tbe comi^ orpboe  wImto.^  matter  shall  arise,  aadnet       IStii 

eMbsre;  Md  liie  dafendant  and  defendants  in  aveiy 

«ch«d«,ar-lirf-U«dm.y.thbortheird«*ia.     ^ 

plead  ipedidSy  or  the  general  issue,  not  gnil^,  aad  ffm 

thissct  and  the  special  matter  in  evideniaa  at  any  trial 

Is  be  had  thereupon;  and  that  the  same  was  done  in 

puiwanoe  and  by  the  autborily  of  this  act.    Andiftbe 

suae  shall  appear  to  be  so  done,  or  thai  suph  action  or 

ant  disU  be  brooi^t  before  twenty-one  dajs'  notice 

shsB  be  thereof  given  as  aforeuudt  or'  after  a  soffidant 

aitMictioo  made  or  tendered  as  afiyresaidy  or  after  the 

tins  limited  for  brin|png  the  same  as  aforesaid,  or  shall 

behmeght  in  any  other  county,  then  the  jury  shall  6nd 

fiir  the  defendant  or  defendants.    By  the  stat  42  G.  3. 

it  was  eoaeted,  that  the  befi>re  mentioned  acta^  and  alt 

and  eveiy  the  danses,  powers,  penalties^  forfeitares, 

pnmsioosy  matters,  and  thingi  whatsoever  therein  con^ 

taioed(cseept  such  as.rebted to  exemptions  finom  stamp 

Ma^)  should  be  and  the  same  were  further  continued 

brand  during  the  term  thereinafter  mentioned,  (twenty*- 

ana  years  fifom  the  23d  ofjune  1802). 

Ikxr  for  the  plaintiff*  It  was  unnecessary  to  give 
twaitj^Huie  days'  notice  of  acdon  to  the  cleric  of  the 
tmsteeS}  or  to  bring  the  action  in  the  county  where  the 
matter  of  the  action  arose^  for  the  clause  in  the  statute, 
nqatring  these  things  to  be  done,  applies  only  to  actions, 
of  tcMrj,  It  enacts,  that  the  defendant  is  to  be  at  liberty 
to  plead  the  general  issue,  not  guilfy$  and  that  no  action 
is  to  be  commenced  after  sufficient  satis&ction,  or  tender 
diereof,  hath  been  made  to  the  party  aggrieved.  It, 
tberafore,  clearly  contemplates  actions  of  tort  only.    In 

Irving 


S04  CASES  IN  EASTER 

18t5»  hwig  V.  JViban  (a)  a  yereniie  officer  hsving  setted 
goods  as  fatSAtoAf  wkkA  were  not  liaUe  to  seisRiret  and 
taken  money  of  the  owner  to  release  them,  it  was  heki 
that  tbe  latter  might  leoover  bade  the  monqr  in  assmnp- 
sit  for  money  had  and  reoeivedi  and  that  a  mcmth's  notice 
was  not  neeessary^  and  file  distinction  was  there  taken  by 
Orate  J^  that  if  an  officer  seize  goods  as  forieited,  he 
does  it  colore  officii ;  but  if  he  take  money  for  ddivering 
up  the  goodst  there  is  no  pretence  to  say  that  diat  is  done 
colore  officii.  In  this  case  i£  the  money  taken  was  not 
due  by  law,  the  taldng  otit  was  not  a  thing  done  in  ptir- 
soanoe  of  the  act  In  Greenma/f  ▼•  Hard  (&),  assumpat 
was  broog^t  against  an  excise  officer  to  recover  duties 
received  by  him  after  the.  act  imposing  them  was  rfr- 
pealed,  and  it  was  held  that  die  officer  was  entitled  to  a 
month's  nodce  before  action  brought  Bnt  in  that  esse 
the  question  was  not  discussed,  as  die  Court  hdd  tbe 
action  not  to  be  maintainable  on  other  grounds,  lo 
Ulmpidlgf  T.  Madeim{c\  assumpsit  for  money  had  and 
reottved  was  brought  to  recover  the  amount  of  an  ex- 
cessive chai^  made  by  the  defendants  as  ooHectors  on  a 
distress  for  arrears  of  taxes,  and  it  was  held,  that  the  de- 
fendants were  not  entided  to  a  month's  notice  before 
action  brought  under  die  statute  43  6. 8.  c.  92.  s,  70., 
whidi  provides  that  no  Writ  or  process  shall  be  sued 
out  for  any  thing  done  in  pursuance  of  that  act  till  afier 
one  moolli's  notice.  In  that  case  the  taking  of  the  ex* 
oessive  charge  was  not  an  act  done  colore  officii  So 
here  the  taking  of  the  toll  which  was  not  du^  was  not 
an  act  dene  in  pursuance  of  the  act  of  p^rlii^infit.  la 
Wallace  v.  Smiih(d)  Lord  Menboroi^h    expressed   a 

(a)  4  7.  JK.485.  (6)  4  T.R.555. 

(c)  lB.j^A.  43.  ((f)  5 East,ll5. 

doubt 
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donbe  whether,  imder  the  London  Dock  Ae^  the  notiot        1695. 
wflf  woeMaiy  in  aa  action  of  aasiinipshf  bm  the  poini 
mu  not  decidecU 

As  to  the  <ither  pointy  the  defendant  had  no  right  to 
take  the  toU  in  reqwct  of  the  same  carriage  and  horses  ie« 
pftsoDg  on  the  same  day.  In  WiUiamsv^Sangnr{a)tbe 
toil  was  imposed  on  every  carriage^  and  on  eveiy  hone 
pusiag  die  gate.  Every  person  was  exempted  froas  pay* 
ignore  dian  once  a  dsy  for  passing  or  repassing  with  the 
aoDeeurrii^  or  horses^  and  it  was  h^  that  a  trafeiler 
wai  exempted  from  payii^  a  seccmd  time  in  the  day  for 
tk  psMg^  of  the  same  carriage^  though  drawn  by.diC' 
fcrenthofses,  being  the  same  in  number;  waALeBXanti'. 
theie  obserredy  that  by  the  act  the  doty  was  impoaed  on 
erarjr  ctniage^  and  on  every  horse,  and  that  it  was  nol 
laid  on  the  hones  drawing  a  carriage  bat  on  .the  cavriage 
dnwa  by  90  many  horses,  and  that  where  the  toU  was 
upon  the  eacriage  it  made  no  difference  whether  drawn 
bytfasssmeor  difironthorses*  So  in  this  case  the  toU 
is  imposed  on  the  carriage  drawn  by  horses.  .  In  Qrmf 
y.SkSUng  {b)  the  toll  was  piedsdy  similar.  In  Lotnring 
▼•  &0a^  (c)  the  exemption  was  for  passing  and  Tepaasiiig 
with  the  same  boises  and  carriage^  and  it  waa  heU  that 
aseoond  toll  was  payable  in  respect  of  a  diffiaveni :caffs» 
riagepasstngthesameday  with  the  same  horses.  Bnt 
the  toil  was  diere  impoaed  on  the  horsea  drawing  .the 
carrii^  which  distinguishes  it  from  the  present  caaa. 
It  is  tme  dial  in  this  case  the  ewmpcion  is  oonfined^  to 
perrans  passii^  and  repassing  the  same,  day  with^  the 
aune  horsesi  cattle^  beasts,  a9id  carriages,  bat  in  order  to 
give  fidl  efiect  to  the  cKempting  claose  the  word  and 

(0)  lOEiut,6$,  (b)2S.4:B.SO.  (c)  9B.tC.Sl5. 

ought  « 


Knar* 
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1825.  ought  to  be  construed  as  if  it  was  or,  fer  otherwise  the 
exemption  would  not  extend  to  persons  passing  and 

ABumit  repassing  with  the  same  horses,  cattle,  or  beasts  un- 
laden. 

« 

Bjeader  contriU  The  defendant  was  entitled  to  notice, 
and  the  action  ought  to  have  been  brought  in  the  county 
of  Warwict.  Here  the  action  is  brought  in  consequence 
of  an  act  done  by  the  defendant  in  pursuance  of  the  act 
of  parliament  For  the  defendant  demanded  the  toll  m 
his  character  of  collector,  and  the  plaintiff  paid  it  to  him 
in  that  character,  under  protest  In  iidng  v.  Wibon(a) 
the  taking  of  the  money  by  the  custom-house  officer  to 
rdease  the  goods  which  he  had  sdzed,  but  which  were 
not  liable  to  seizure,  was  not  a  tlung  done  in  pursuance 
of  the  act,  and  therefore  it  was  dear  that  nodce  was  not 
neeessary  under  the  SS.6. 3.  c  70.  j;  SO*  But  in  Orem- 
wnfV*Hurd{b)  it  was  hdd  that  an  exdsenifficer  was  en- 
titled to  a  month's  notice  in  assumpsit  brought  ^;ainst  him 
to  recover  duties  received  by  him  after  the  act  imporaig 
them  was  repealed ;  and  it  was  there  contended  that  Ae 
defendant  was  not  entitled  to  a  month's  notifies  beeaaae 
that  act  extended  only  to  actions  of  tort  But  che 
Court  hdd,  that  as  the  defendant  acted  as  an  officer  of 
the  excise  when  he  received  the  money,  he  was  entitled 
to  notice.  In  Wallace  v.  Sndtk  (<;),  Lord  ElkfAorm^^s 
doubt  was  founded  entirely  on  the  case  of  hxh^  v. 
Wibon^  which  is  distinguished  from  the  present  on  llie 
ground  already  stated*    In  Uniphdlnf^.Madean(d)j  the 


(a)  4  7*  Ji.485.  (6)  4  ST.  JR.  SSS. 

(c)  5 EaU,  122.  (d)  IB. id.  42. 


taking 
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taUiig  of  tke  monqr  (an  cxoeaiiye  chacge  made  by  Ae       .19S5* 

dfiftodanfa  as  tax  collectors),  was  not  a  thing  done  in  ^^^j|]^„ 

pBisimaoe  of  the  act  of  parliament*    Bat  heie^  the       ^iP^ 

takk^  of  the  toll  was  a  thing  done  in  pursuance  of  the 

a€it    In  Morgim  ▼.  Pidmer  (a)»  the  money  was  not  taken 

by.tbe.ddendaDt  in  the,  course  of  the  discbcurge  of  the 

doty  of  magistrate^  hot  fi>r  the  personal  benefit  of  the 

jittlioe.    Seeondly>  the  defoylant  had  a  right  to  demand 

and  tdce  the  tolL    The  toll  is  imposed  on  carriages 

drawn  bjr  horses»  and  the  clause  of  exemption  provides, 

tlut  no  more  than  one  toll  ^all  be  demanded  and  taken 

firom  any  person  or  persons  for  passing  and  repassing 

UiaiJnmaday  iiith  the  same  horses  and  carriages;     Here 

the  phontiff  has  not  brought  himself  within  the  es- 

emptily  danse^  because  he  did  not  repass  with  the  same 

hones  and  oarciage*    Besides,  in  order  to  claim  the 

esemptioa  bt  repassing  the  gate^  the  plaintiff  must  shew 

ttst  die  same  person  rq)assed  with  the  same  horses 

and  carriage.    Here,  the  persons  in  the  carriage  were 

dttrant    By  the  construction  contended  for  by  the 

plaindt^  the  word  or  must  be  substituted  for  and.    In 

ffUiams  ¥*  Satigar{b)9  the  words  of  the  exempting 

dbose  were  **  the  same  horses  or  carriage;"  and  it  is 

prohaUe^  -that  the  words  of  the  exempting  clause  were 

ftlie  same  in  Gfnxy  v.  Shilling  (c),  for  Dalfas  C.  J.  seems 

to  have  considered  the  two  cases  as  precisely  similar. 

Ijxarimg  t.  SUm€{d)  is  substantially  the  same  case  as  the 


Batlet  J.    There  are  two  questions  In  this  case : 
first,  whether  the  action  was  properly  brought;  and, 

(o)  S  B.  4- C.  729.  (6)  10  JEW,  60. 

{e)  2Brod.iB.dO.  (d)  tB.tC.S\6> 

Vol.  IV.  ♦OS  "secondly, 


iMII.       Mca9%9  wMber  tbeprqirietor  o{  ^zotakinqkmdan 
^  was  ludbl^  .to  the  {NiyiMRt  ^  a  Moond  loU  fiw 

«»nii^       on  the  same  dajr  dicougN  die  Minegat%  wich  4he 

cfurriage  apd  co^chiatti,  imi  with  diffbrait  iKxae^  and 
p«ttebfen«  Our  opinion  is^  liuit  the  pkiatiff  hmb  mtft 
Imind  to  fligr  the  secxmd  toll,  but  thttt  he  Mf^i^ 
gi^^en  die  defendant  tfrenty-ona  days'  nothaa  ^jlwKOiao^ 
Ittd  to  have  brought  hb  eclium  m  the  proper  aifiy» 
A^  of  parlietMol  snch  as  those  mm  in  yssliaM 
nuist  be  eensjfcmed  with  leimnoe  to  die  pailiiriiim' 
boguage  in  which  Ih^  are  expressed;  but  where ttnm 
k  any  amh^ttitjf  in  the  langnage  wsed,  the  oeasti^suitfeB 
must  be  in  fii?onr  ef  die  pnblidt  beeanie  itisTagbnenl 
rule,  that  where  die  puUie  i^e  to  be  ehasgedwelh  « 
bnnlony  die  intention  of  die  iegislBtafe  to  unpeae  IJkMi 
burden  must  be  explimtly  and  disdaodgp  flhewmtj  (9^ 
lesniod  Judge  dien  read  thi  eiauses  iiuposing  die^^tstti 
and  tfae^lacteeof  esemplion.]  The  emmption  njiplses 
to  Ifaoae  eases  wttere  die  same  penon-  pataar  mid 
repa^es  i  but  by  die  same  person  is  messit  dw  pes* 
son  who  pgyi  the  toll  NowtbeprcqiridDr'ortheetech 
i$  dip  peieoii  who  pays  die^oB)  and  he  mnsl  be  ^miab' 
dened  teL be  die  perBon  pasung  and  repassing**  ifcke 
«MirdsofdieitfieSipdngdhHise  had  been  <^il4di'die  snrat 
borsis  ^carriages,''  diis  ease  would  hi^efaa^  ge^Msed 
by  diet  of  WUKams  v.  Sat^r  {a)i  and  Iform&v,  i^(ia^<i)b 
But  die  wo«d  is  and,  and  the  qneetion-  is^  whetheit  Hhsit 
word  is  to'be  construed  conjunctiTely  or  diiyuneise^yb 
As  a  separate  and  distinct  duty  is  prenonsfy  imposed 

(a)  XQSaa^  6&  (b)  3  Bmgk  4U 

ta  margiiMi  note,  p»  SOOb  1. 58.,  ibr  'itm  ptfjalile,*  rfiid  ^-Wtt'nBOt 

pkjMit.* 

Id  the  ju4gmeBt  of  ffotro^  J*,  p.  81S.  I.  S.,  for  <  ocwyunctlrdy,*  tetd 

'  dignnctiTeljr.' 
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apOBiiiiraai,  upon  eattb^  «poii  oahres^  hogs,  tbeep^^er  i85l5. 
l|uiihr;iibiEik  Hm  pnoptrly  deooimnatdd  beasts,  I  thmk;  ^  T  . 
midmfio  wgulamgoUs,  Aat  the  exemption  applies  to  jg^yr 
e«r^4flpflKfU  Ih&ig  oift  whkh  the  toll  was  piwiotisly 
■liwK-  11m  fair  conatroetioii  of  tbe  daiise  is,  dMt 
Aa^SDr4i<MH<  koat  to'  be  tidceti  eonjunotiirdy*  but  <lia* 
IHialMfy  sr  diacribatiftjjr,  aad  thea  the  co&seqaeaoe 
wflkh^  diait  if  yon  setarn  «ritb  ihe  saooe  horses,  dnmng 
dbsaii^  ouniafe,  joa  are  to  pmj  no  toll ;  if  you  fetum 
iriAbdifr^afliie  botiscsi  mares,  mules,  <Hr  assess  laden  or 
niUm^jmaste  to  pay  no  td^  ftc;  aMi  if  yoU  TOtum 
■illtihftaarae  cBctiaee,  you  aae  to  pay  no  tcih  There 
iiBsflyagrfln  tlM  jaet  of  paiiiameiit  whieh  deeessarUy 
snriaarta n<ha  ««oid  ettrrk^ge^'wUk  beasts.  L^trif^  r« 
man  j(a).ii'distiagnljbahln  fiom'  tbe  present  ^easf^  be« 
siiiil  the <fecdl  ^ips  isaposed,  net  upon  tbetsarria^es,  bot 
Sj^Mfidse  amsDafr  dnuviag;  wd  ^e  wmd  cmriage  eo«Id 
biialiodDoed  wto  the  dmse  of  exemptiott  fcr  n0  od^r 
iMnpaaahnt  to  Jaaiit  the  eSLeaof  tion  to  horses  drawing 


As  aDl.the  flShcrifoeslien,  which  is  Me  of  move  fe&e- 
sdimpeataMie^  Ijim  of  opinioB,  that  under  theproteoting 
abiafe  of  the  tD  &  S.  d»e  defendant  mm  entitled  to 
iiMjr^oaodi^  nadee  of  action,  and  that  the  aetioll 
iithlrSf^  hat  been  bnmgfas  m  the  ^oiMity  where  tbfc 
salijaofisfltssr  cfthescliett  acosa.  It  is  true  that  many 
flfiriia4npitaS8iens  in  iiiat  dsase  seam  to  pdnt  to  eetfens 
sf«Ht»  bi||;it  i»jfnatari*l'to  consider  thesebstaiiee  miher 
ihanidK  0ens'lbnn  ef  tbe  neiiOB.  In  many  cases  tbe 
subject  matter  of  the  action  is  substantaaUy  tool,  bnt  the 
B^^9l^m7]w9i^ti^  Ifw 
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1885.       action  be  brought  in  consequence  of  a  thing  snbatan* 
WAvnuMoit  ^'^y  ^^^®  ^  pursuance  of  the  act  of  pariiamenti  it  is  a 

yy       case  within  the  act.    The  words  of  the  provbioii  are 
«  that  no  action  or  suit  shall  be  commenced  against  any 
person  for  any  thing  done  in  pursuance  of  this  act,  or 
the  said  former  acts,  until  21  days'  notice  shall  be  thereof- 
given  to  the  clerk  to  the  trustees,  or  after  sufficient  sa- 
tisfisiction  or  tender  thereof  hath  been  made  to  the  party 
Aggrieved,  or  after  six  calendar  months  next  attst  the 
act  conunitted;  and  eveiy  such  action  or^stti(  shall  be 
laid  or  brought  in  the  county  or  place  where  the  matter 
shall  arise,  and  not  elsewhere ;  and  the  defioidant  or  de- 
fendants in  eveiy  such  action  or  suit  shall  and  may  at 
his  or  their  e]e<;tion  plead  specially^  or  the  general  iasue^ 
not  guilty;  and  give  this  act  and  the  special  matt^ 
in  evidence  at  any  trial  to  be  had  thereupon,  and  tbat 
the  same  was  done  in  pursuance  and  by  the  authority  of 
diis  act"     The  question  is,  whether  that  provision  is 
confined  to  actions  of  tort,   or  extends  to  actions  of 
assumpsit     The  substantial  part  of  the  enactment  is, 
tiiat  notice  should  be  given  to  the  trustees  in  order  tiiat 
they  may  tender  satis&ction,  and  that  the  action  should 
be  brought  promptiy  after  the  fact  committed.    If  die 
act  of  parliament  does  not  apply  to  this  case,  parties 
may  be  at  liberty  to  maintain  actions  for  all  sums  levied 
under  a  misconstruction  of  die  act  within  a  period  of 
six  years.    And  thus  the  object  of  the  legislature^  which 
was  that  the  action  should  be  brought  promptiy,  will  be 
defeated.    But  it  is  said  that,  in  this  case^  there  was  not 
any  thing  done  by  the  defendant  in  pursuance  of  the  act ; 
but  that  expression,  as  used  in  this  act  of  parliament, 
means  that  the  thing  done  should  be  done  by  the  defend- 
ant acting  colore  officii ;  if  he  did  se  act^  he  is  within  the 

protection 


IV  1^'AiTH  Ys&ft  OF  OEOROE  lY.  IstA 

fMNMottof  the  act  ofpiirilam^U  I  drink  every  thing  IdfiS. 
"^tttikmla  persuilnce  of  the  act:  First*  the  carriage 
{frahiMjr  wiJ9'«top|^  at  the  gntei  and  the  totl*gate 
tet^iifbged  to  let  it  pass  until  the  money  was  paid. 
If  trSflpass-^nd*  beeii  h#Qttght  against  the  toU-gate 
lee{Mtv  4er  seiaiiig  one'bf  the  horses;  tkat  would  have 
ken^Mi^-aQt  done ;  otif  an  action  on  the  dBsehad  been 
iMPeogbt  agaiilst '  the  tolUgate  keeper  for  stopping'  the 
eaiiii^  end  horse  i|niil  the  tott  watf  paid^  the  stof^ng 
oF^lie  carriage 'Would,  have  been  An  act  done  in  pursu- 
SBoe-ef  the  act  of  parliament*  Now  can  it,  in  substance, 
SMJie  any difi^ence  thai  the  plainlifi^  instead  of  brkiging 
*aa  actbn  on  the  case  against  the  agent  of  the  defend- 
ant io^  wfongfidy  stopping  the  coach  and  horses,  has 
"didilghlf  pK^per  to  waive  the  tort,'  and  to-  bring  as- 
•aa^it?'  Tbei^e  are  several  authorities  up6nibis  sOb- 
jt»'  Fkteker  y^  Wilkin^  {a)  does  net  bear  on  the 
preaiett  case,  because  that  was  ab  action  of  reple^rin, 
tad-^a'pii^ceedmg  m  remi  and  was  on  that'  ground 
heU  not  td  be  vrithiifi  the  24  G.<  2.  r.  44^  s.  6.  Irving  ▼. 
WSimiJi)  ^oe^hot  apply,  because  there  the  custom- 
keiaeoffieer  did  not  tlike'  the  money  colore  officii ;  he  had 
o^'i^M  wbatev^  to^take  it.  Greewway  v.  Httrd  {c)  is  an 
Mhority  in  pc^t  The  statute  24  6. 5.  hi|d  imposed 
dnties  which  the  25  G.  3.  c.  24.  repealed  from  and  after 
the  psssbg  of  that  act,  and  they  were  conseqoendy  re* 
peakd  with  relation  to  the  first  day  of  the  session,  which 
^«attlie'25d»  day  ef  Janucny  1785.  In  June  1785,  the 
plaintiff  positively  refused  to  pay  his  duties,  which,  how- 
ivef^»'*he  paid  in  Jii^  ibllciwing;  and  the  action  fer 
BMUfy'bad  asd  received*  waa  brought  to  recover  back 


.  (•yeJte.aasi 

(H  4  7.  it.  485. 

(c)  4T.B.558. 

tSi%4r^ 

P  2 
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IB2S.       that  sum.  The  late  Lord  Chief  Baron  TfiompMon^  a  terjr 
^  able  lawyeri  overruled  the  law  as  laid  down  by  Grose  3. 

Wavibhoiime 

ymfui  in  Irving  v.  Wikon,  and  thia  Court  afterwards  confinned 
his  decision*  In  the  case  of  Wallace  ▼.  iSmiM(a)  Lord 
EllenboroHgA  expressed  a  doubt  whether  a  clause  of  MH 
description  applied  to  actions  of  assumpsit;  but  Qree/h 
ooy  V*  Hurd  was  not  overruled.  In  UmpkeU^  v. 
Madean  (i)  the  aaiou  Was  not  in  respect  of  any  aiCt  done 
in  execution  of  the  office  of  tax-collector,  but  for  a  neglect 
to  pay  over  money  which  he  ought  never  td  have  taken* 
In  Morgan  v.  Palmer  (c)  the  question  was  undef  fhe  eoo* 
ttderation  of  the  Court,  and  the  reason  why  .the  sMitte 
did  not  apply  was  there  pointed  out$  vie  diat  the 
money  was  not  taken  by  the  defendant  in  exetafti<» 
of  his  office-  Upon  these  grounds,  I  think,  that  Ais 
action  should  have  been  brought  in  the  coutity  wliere 
the  cause  of  action  arose,,  and  that  the  notice  reqtth'ed 
ought  to  have  been  given*  Our  duty  is  to  give  eflfeet  to 
such  a  clause  of  an  act  of  parliament,  with  r^srenceMt 
to  the  form  of  action,  but  to  the  substance  of  the  thing 
done;  and  that  b«ng  so^  I  think  that  this  aetidn  is 
brought  anbstanti^y  in  respect  of  a  thing  dcfie  bjy  tbe 
defendant  in  pursuance  of  the  act,  and,  conse^ently^ 
that  he  is  within  its  protection,  and  ought  to  have^faad 
twenty-one  days'  notice. 

HoLBOvn  J.  I  agree  with  my  brother  Ba^l^  on 
both  points.  The  toll  is  laid  upon  carriages,  and  there 
is  also  a  distinct  toll  upon  horses  not  drawing.  Then 
there  is  an  exeo4)tion  including  the  present  case*  If 
the  word  had  been  or,  instead  of  an^,  the  case  would  keive 

- « 

been 
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bem  diiecdj  ^idtbin  tbiit  q(  WUUams  y.  Stmgar.  Tbo  1825. 
wn4iM«  to  be  fonstrued  conjunctively,  md  in  Hk% 
mm  aWMT  «»  if  tbe  word  retpectivefy  were  in  the 
duii.  Lsatimg  v.  8imu  is  diftiogaisheble  for  the 
xamtgiTeii  bj  my  brother  A^jiy.  The  word  carriage 
mostliave  been  itnidc  out  of  the  dause  in  that  oase^  if  a 
<IMhat  ^oaatvoctibii  had  prevaSed.  Bat  eftct  ought 
tahi  gp»el^.  if  posaiUe^  to  all  the  words  of  an  ect  of 
pwliwqit.  Then,  um  to  the  other  pomt,  the  case  of 
GnvMB^Ti  Hurdf  in  eflba  and  in  prmciple^  is  precisely 
tbesamt  aa  dia  praaenc.  With  reference  to  the  mean- 
ui|4if  jdiewoids  ^^  m  funvance  of  the  act  tfparliameni^** 
I  lUi|jk.lfaBt. the  decision  in  Qrtenmojf  v.  Hwrd  should  be 
#bi4a4.  i^«  Tb^  first  part  of  the  clause  requires  that  no 
sdba^  Aatt  be  broii^ghc  against  any  person  or  peisonsy 
i^Ly0^  tpepty-pone  days'  notice  thereof  shall  be  given 
to  tbe.clerk  to  the  trustees,  or  after  sufficient  satisfaction 
or  IsvAer  thereof  has  been  made  to  the  party  or  parties 
l^ggiieved.  That  shews  that  the  protection  of  the  act  is 
Bot  confined  to  actions  where  the  party  is  justified  in 
what  fa^  has  done  under  the  act  The  question  there- 
fine  j%  was  this  action  brou^t  against  die  defendant  for 
an  act  done  in  pursuance  of  the  act  of  parliament^  ao- 
oovBag.  to  dbe  legal  meaning  of  those  terms.  The 
action  in  form  is  for  money  had  and. received  to  the 
idsiiit]ff*8  use,  but  in  substance  it  is  brought  to  recover 
noo^  aHeged  by  the  plaintiff  to  have  been  unlawfully 
(•hao  bj  the  defendant  as  toU^  under  colour  of  the 
aalherity  of  the  act  The  demanding  and  taking  the 
t«A  ms  an  act  d0n^  in  porsuaoce  of  the  act  This  is  a 
<^>^  before  within  tb^  wordi  of  the  act  lit  is  a  case 
^  iritUn  Uup  mischief  intended  to  be  avoided  by  the 

P  3  act 
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lafiK  (     ao|i  of  parUament    The  duty  is  collected  by  .Ae'.livrtm.- 

Jt  is  coniisCent^  therefore^  wilb  die  object  oP  thi»>;tiMnt  ■• 

mentf  if  he  improperiy  takes  any  totl^  thai  he  shonU  htdm  . 

anoppertunity  of  tendering  amends.    The  aaoM  miacAiiif  i 

nEpuld  arisie  from  the  neglect  to  give  the  oodoe-'ia  ««ob  i 

an  action  as  diis  «Bif  ie-wehre «a  action  olF-^Blkr-)  It  it: 

swd' that  this  clause  a^ies  to  the  caseof  tort^inasmiiKk . 

^  itspeaks  of  the  defendant's  plesl^gith^  gcnend  iffoa 

lidt  guilty,  and' 'tendering  satbfaction ;  bdt  I  thudttblM 

expressions  byl  no  means  sufficient  to  )^eBfirainr  ^e  Ian* 

guage  of  the  prior  part  of  the  dause^  wfaidi  afe-anA^ 

dently  lai^  to  comprehend  any  species  of  actioft^igjl^wl 

a  toU^<M>lleetor  for  an  act  d6ne  colore  officti.*  'rCki^^imi^. 

dple  thereferei  as  well  as  on' the  authority' of  the  caad'of 

Greewwfijjf  v^  Hunif  I  «m  of  opikHon  that*  notice  -iim, 

neoeisaiy,  and  ikat  tiie  action.wasiiot'breisigbimt^li* 

proper  county^   •  ..*  • , . 

Postea  to'the^cfendantsi. 


1^ 


1 1 


••>.••    » 


Reeves  agai^t  Laubmt^ 


-t 


1  •    •  -^ 


K^n'debied   A'^^^^^^^'^  "^^  ^^  phuntiff  Bs^mdorsce  of  a.bai  of 
to  ji.  for  goodt  exchange  dated  tlie .  1 1  tli  of  October  1 S22,  and  pay- 

■old,  accepted  "  •  ^^ 

•  bill  drawn  by  able  twelve .  months  afterdate,  drawn,  by  one  C^jJ^ey^ 
amount,  which   nplds^  .iipoii  and  accepted  by  the  flefendant^  .for  rlQQ/.ibr 
Otuiber  1823.     voiue  received.  .  Plea,  first,  general  issue...   Seoonc^Ji^. 
time  defendant   ^^'^^  ^®  defendant.. was  discharged  from  the  prom|se$|^ 

became  inikoU  .     . 

«ent,  and  prewnted  bi^  petition  to'lie  di)k4targed,  tfi^d  irt  Mi  Mi(<di/re  de)i4erad  inW  Mk 
fn^lTent  di.btori*  court,  he  ittati'd  that  he  was^  iiidubted  to  A.  for.^jmxls,  and  that  jf,  held^ 
his  acceptance  for  \he  amount  which  (»eeaine  due  in  October  ltt*J.^.  A,'  fnA  vii6athitd')SH 
bill  to  D ,  l)Ut  the  insolvvnt  wMt  ignur^nt  of  that,  fact.  ^-  ''avin^r  broi^^ft  fv^  fCtion^ 
a|;ains«t  the  insolvent  Upon  the  hill,  the  Wter  pleaded  his  di<c4iiir<|re  firid(¥  tb^ 'fnsol^imi 
debtors*  act,  and  it^wan  h«'id  t<mt  the  schedule  cuiiiaini-d  a  iru«  descciption  of  Uic  pcfiOfl  to 
Whom  the  imoivcm  Vas  indebted  within  the  meaning  of  the  1  G,  4.  c.  119.  «.  6. 

and 
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nmMhincJ  by  an  dudeV'Of  tthe  insol^renfedebtoi's  oaurv 
aid^lbn^^heaakl' discharge  stiUtenained  in  laU  fbrtiftr 
RiplicalftQ%:tfuit  die  defeodarift  waa  not  dischavged  from 
tliafiMaifea  and»  undertakings  and  cansea  of  action  in 
tht  dsokralKMi  menlioned.  At  the  •  trial  before  Alh 
tel^CSbJ.,  •  aC  the  JLmrfMC'<eittiBg8  after  «2>ihii(y!4efm 
1801^  tha  joiy  £>aiid*a  Tecdict  for  the  pkdntifig' subject 
W^mfimom  of  this  06art;on  the  folloiring  case. 
-JakOeMer IM^f/iht  deSsDdBnt  being  indebted  to. 
Qksiatfa  Jgriiaftfc  itt  the  >s*im  of  lOOtt  for  goods  sold^. 
slM^Mir  the»biU^.o£  exchange  mentiknied  in  die  'declar^ 
«litti.filBitliaaaoiD,  dated  tke  11th  of  OOobh-AB^Af  at 
t«d«»iimtaiiha  after  dile^  upon  the  defendant^ '  who  ao» 
d^fedftba^tsuDe^-and  previous  to  its  becoming '  daoi : 
jQMtUr  iidetfsedit  to  the  plaintiff  for  a  Suable  con** 
adeciCkHiiJ  and  the  plaintiff  aftevwafds,  and  before  H 
bMM'diK^  also  iodorted.'  it  to*  Jm  Weathniey  for  a 
nlaabhiiiconiideration;!  .and  on  the  Jfith  of  October 
1823  (the  day  after  the  bill  became  due),  Weaiherlej^  re- 
tmasdit  to  plaintiff^  k  having:  been  dishonoured  by  the 
aoceptor,  apon  which  the  plaintiff  paid  Weatha^ley  the 
faU-smdunt  dicreof,  and  onttfae  19di  oi  Deombtr  1«2S, 
the  jnescnt^^ action  was  commenced*.  On  the  8th  of 
(kkhar  18£5^  the  defendant  was  arrested  by  differsnt 
^inSttn  for  disbt,  and  committed  to  prison,  and  on  the 
lidi  Jte  filed  his  petition  in  the  insolvent  debtor^s  court, 
tti>aadlie  SSdi  hh  filed  his  schedule^  in  which  was  in- 
Mid -die  bill  ip  question  as<  follows :  "^  1823.  Mrs. 
%s0iUi^  10,  GaughSquarei  ISeeeSireei^  bbckworken 
lOOL  admitted.  Balance  for  goods  in  her  trade,  she 
holds  m^iacfieptanci  for  die  amount  due  in  October 
1625."  Pn  the  IBih  day  of  October,  notice  of  tjie 
Ir  P  4  defendant's 


»  t 


CUmSn  VJOTEK^ERMx  va 


jnrf  of  Ibo  day  tafipoialad  ibr  kMriqg  lUl  ^dttiMp 

«etfwl  iifNm  MxB.MeynMsi  buC^lhe  pbiMMVW^ 

trai  /DO.  whore  :iiiMrtai:m  tfe  idMi^e^  ttei>MiMsi<4t 

pro^itd  than  >  any  jiucfa  notice  vmk  aefirad  vpmrUDiiiwrtBft 

.plfthniffy  dM^  indcmee  and  Mdtr  of>tbt-4>tt9 

^(thaae  any  proof  that  tbe  deiiNidant  Imetr'tipiit' 

JSeywUi  had  iMDrted  with  <he  UiL    On  tbetfttflC  JQlt^ 

.^«MMr^  aOar  the  defendaot^a  petMta  1^  Waa^'briud 

'  and  aoiiidared  by  tbe  coutt  cf  InBckmatBi  iM  %nia  tbhat 

>  up€t  ordered  and  ac^dgad  by  the  sametsoatl^' dHctotibe 

^pttaotrnti  Huny  Lambert^  be  diaoharg^d  filirdiaKith'  a^llo 

'  jtbajeramldebts  and  sutns  of  nxonay  daa  by  hte«ttt«Ae 

.aevoBBl  pceaoiift  named  in  baa  Bohcduh^  fiM  fat'ilaat 

.  flaaut  and  BWom  to  by  faiin)  rtapeatifdy  doe  nr  clMiwgil 

lO'badiia  on  the  ISth  of  OcMtrhmy  baia^^tfaaitiaMl  of 

Us  pvcaeating  bia  paiitkni  to  that  coui%  aKCipllasTtaiafce 

:.  ceitaia  debts  ibetetiMifter  mantiooari,  cbapUhltflni^hbt 

J  The  daaawaa  now  argued  by '€!b0lyp^  Air  the  piafai^ 
r  !wh0  aaaiated  that  the  defendant  waa  aotdMiiagnd-iw 
\  to  the  plainti£r3  debt,  because  he  hpdnot  in^faui  apbhn«- 
«  dale  named  the  plainliff  $s  a  peiaon  t»  whMttJia./«aaa 
;.  indebtadv  It  was  true  that  be  did  nor  kno#  that  the 
J'^I^laiotSff  was  the  holder  of  the  billi  hot  he  oojkit  fto 
i^have  inqaiaed  of  the  drawer  to  whom  she  had  indntned 
.^.  it  in  JSofcr  ▼«  Sidee{a\  it  was  iield  tbataninariwasit 
n.dtbtor  wis  aoiy  diaoharged  aa  ^lo  s  party  whoae  olatm 
d;ibe.had ^rafeiGed  in  hia  aohadida*  i---^ 

Jii  a  A^f*- Jipfi^contn^  was  alofipodby.iht.Cbi«fe  /^i 

(a)  7  Tavni.  Isa 
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n'^mXMamk    Tym.mt^  pmBuomt  meat  uttmr^^,       IM*^ 
lildBrtHn  jpdpataietfam,    Thefanr  fimas  no  man  lb  do 
impmUm  tUn^H^mid  dMve  amy  be  nmy  ca«es  wfaera 
itnMitfttieiiiapotfltbk  tar  c  priaontr  to  ioMrt  in  Ms 
fldMUoodie  noia  of  tfe  pflrdcnbr  bolder  of  a  bilL 
dWiUtatal  A4*r.llS.#.«^  n^piives  that  the  prl* 
aoMr.Bbril'wiifaia  a  OBttam  tima  affcar  preganting  bis 
pMamtf* dfi&Matitao  ibeCooft  a  •chednle  ooateinkig  a 
fill  iB4«tio  daaeriptien  of  aveiy  person  to  whom  sndh 
ipsainer  shall  ba  ^bsn  iadebesd^  or  to  his  or  ber  knoir« 
M|^«a^4)afiaf  sball  bbim  to  be  bis  or  her  creditor/*  . 
^llMittfa0«nBrd%  ^tahk  knmMge  or  heUrf^*  are  bitm- 
odased,palkipa  to  diatingnisb  debia  admitted  from  those 
-Aaiaiei&iit  disputed,  but  if  thqr  had  been  onritted,  ft 
'  laaald  ital^tbeinferey  follow  that  the  l^[tsiatafre  intended 
t'lauattpri  she  priaoner  to  insert  in  his  schedale4be  names 
:  oCattipahiBa-wbo  ebdmed  to  be  his  creditors}  whether  he 
:  IttBlFtheir  oamas  or  not.    That  would  be  a  most  nk^ 
'^ttmUtAA  aonstraccicMi,  and  woald  in  many  eases  have 
dtt  cflbet  of  pre?entnig  the  discharge  of  the  priasoer 
r-iheg^laiiA  .The  question,  Aerefere,  is  whether  or  not 
'tHa  scksdiAe  oantsias  a  description  of  the  persons  to 
-  4iMi  tba  priaontf  wiis  indebted,  'within  the  meaning  of 
dm  act  of  patliament.    The  prisoner  knew  that  he  was 
iudsbled  to  Mrs.  jiRK^fMCrfr  for  goods  sold,  and  that  be 
lud  gim  her  a  secortty  for  «be  amount    Thitt  bn 
aoi'  bating  been  paid,  she  continued  his  creditor  far 
dMM  goads.    In  his  sebeduk  the  defendant  smtes  diat 
c  ha)W8a  Indebted  to  'Mrs.  B/egnMs  in  lOM.  far  goods  in 
her  trsde,  and  that  she  fadd  his  acoeplanee  *  far  Ae 
sBioant  doe  in  OcUiber  1889.    In  fact,  the  plaintiff  at 
that  Iftne'Wae' the  holder  of  the  bill,  but  the  defendant 
had  no  knowledge  of  that  fact.    If  the  plaintiff  had 
,^«^)oked  at  the  schedule  he  would  have  seen  the  name  of 

Mrs. 


o    ■> 
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im»  Il^A^noAb  iiisertfld  in  io  bs  a  cMdHor  fdt  10)1  ^-  aiM 
^^^  thui  ^e  htlA  \m  fN)eeptaacet  for  Um  midofie  dab'iltf«Oe^ 
^^^fXnif  /okr  land.  Hewoul^^  therefore, > Jiave'litioim itlMit<'iiie 
prfiotter  MBght  ta  be'^discharged  id' respect  of  thiil  debt 
for-which  tbe-tiUl  wm>  given  a»«  secanioYi  and  he^cMaU^ 
therefore,  liave.lMuiaa  opportttHity  of  ojpposiog' 
cbargBi  >  •  Thet  prisonev  in  hiS'  sehedule*  has  gitea 
tQ  tba*  ceal  creditor,  for  }»•  baa  idesoiibed  die  secivity  ^  of 
which  abe^ was  die  bolder.  ^He  baa^  idierefbre^  deacatb^ 
tbaiorigiAflft  debt,  dieorigi«al  «vedtlar,'  and>lheMOttia^ 
for.ibat  debt  If  w^  were  (bbold  (that  M»  aohedflla 
did  not  contain  a  sofficient  dcacription  ofdie  peitoiualo 
whom  4be  praener  waeindebted^" there  >niightin  ttwoy 
in^taaeea-be  an  iaeuperable  diffictd^  ia^he^fiiMijF-tf  •^' 
pfiioner's  -  obtaining  -his  discbaige.  '^  'SuppOse^he^littd 
made  inqoiiy'  of -Mfb.'  Eejfnokb  txy  whom  the  faad/ift)^ 
dorMd*  ^r  hilly  taad.  she  had  refitted  'to  tell  batn ji^  ^cyr 
siqqposediat  she badtold  Mm,  and  theindoraeediadrfab** 
daaeditover^e  another^  and  vefusedjio  tell  him  tb^adtoaiy^ 
k  would  have  been  impossibler  to  deaevibeithe  red  holder 
of  the  bill*! '  If  it  could  be  shewa  tih^t  tbelprisoner  knew 
that  JdnK^«yfM^  wasHno».;ibe  real  holder  of  dbte  bil^* 
tfa^^  esse  might  perhaps  bedifferen(>{  bat  kiq  heteibiiiMl 
as.  a  .fiicti.  that .^he  defefidant  had.-no  no^ce.'  .  In-  tie 
case  oi  Baker  v«r&'de^>(f2)r  the  prisoner  kifewrthidiBtaahr ' 
olainieA  to  be  bis  creditor.  This  ease  faUa  within  the- 
pHiicipIa .laid. down. in t^Srsiim  v«  I>r^m.\b)^  Bestdes, 
b/i  1  G.  4«>a.ll^s.  16..  thoiprisooerr  is  discharged  aatb 
the  jfd^ts  .mentioned  iw  the  sch«fdttkf  HeUs.  the-  do- 
feddaot  hasriii^taoned  the  original  debt  in  his  schedide, 
and»be.is|diseharged  by  forces  of  Ihe  insolvent  act  as  ilo 


* 

* 
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,    («)  7  Taunt.  180. 

{b)  Ante,  p.  15. 
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diMlb^Bod  fipon  «By  cb^ 

gi|i0i4or4httd«bt   '»    -     '•  •  ♦••/    ».»!#». »i 

"  '  ^  '         '        .      •         Judlguent  iov  dcfimdnCii . 


■'.* 


FoilOANO  (IJg'iaiJM/ I^N6, 

iJlff&iS^lT  aguosfr  defenddlit'fls  owner  oftbeMg  A.,  midt»t  at 


sMn>Dg^!4^cailtof  haMwaiier   AlrtU  ^'^T!^ 

foUovrii^^frcts  'Sfqpeiitied  in  evideteer  ll£MP»aod  Sm%  ^^i^^^ 
bn^irataBm  al  ^irmii^gAamin  4prf7  MS2,  'WceiTed  aArMng  '^'^tcd. 
oodlfN'Aviiv.^lddufttifl^  Abgrf^i^  of  (wbioh  An  nonibt' cndit 

J^  ami  Co. 

QqbrilMi^mittQdbT GvJFh^gMm^ of ihb ciiy»4p'Miwt  niliviiigiiMii«d 
a^,^l0|i» ><if  iilmrti«i;«ai^  tU4»««b  (Mbii^.il^-for  ^ll«i^^^^ 
fi^Ifm^  jnercbandise^  to  be  dUpatched  on  birimteice  ^g^^Sbi^ 
\mg  effected.    Terms  to  be  tbree  months'  credit  firon^  ^?  ^"■^  ^  . 

^  lAoerpnoit  and 

tb4'  liw  of  :ei«Ual "    IFbe  iirder  ihe»  metMkA  tbe  'fl'cc^  «>  i»- 

turanot,  dcclar- 

g»dfc  ^*/Im  ptfrwNOce-  of  tbte'Ord^r,'thlB"cailb*^^|bMPd*  ingtbe  imtmt 
^Ki  in*  question  jOMfked  nkh  tbfsplaiBliffV  initiftb,Atiiw»7iMi, 
tSMiiit  by  tbe  canal  ttovfk  Birthinghami^  bjr' Jfnam  and  deU^md^T* 
Sm^  toMems;'i»ofaf^  their  8bi|it>ii«  agente>  at  LdvtP^  ^.IS^o^io 
;>^r«»a|.di«ectiol»s-tO'{•lfwapdthe^^  ^"^'wTb^^t^ 

iB|^DC#fWi|d«ffbcted«^|indftb«|iiilei4c8t  dedared>to4sieiiii,^^j'>'^s^ 
^4[<«o^    vQlfvtbe  S(J|  ^f  Ju^,  Messrs*  jSMvrvreseiMid  «•  ««»«•  ^ 

were  diws<d  < 

>0|iosi(|^^^  ^rrii^  oPibe  ^fflMs  frsA)  ib^^ioaoal'CafiRiari  Hcid^thy  the 
AQ|^*/||QK^|l)fif«porieii.iifho<f;se(^6d'  the^  i(#ds  ft!ai».tk«i«oods  vested  in 

A*  es-aooii  ei 
tb^  vert  diipetched  from  Sirminghom^  and  that  tlie  terms  of  the  order  did  not  make  the 
anml  of  the  goods  at  Naple*  ft  conditioa  prccedvnt  to  ^'s  liability  to  pay  for  them,  and 
d«t  he  might  tbi^ore  maintain  an  action  for  the  injury  done  to  tbe  gooda  through  the 
M^ijMce  of  the  fhip  owner. 

carrier. 


/ 


aaaBi'M  BAcnst  frsBM^ 


took  tiiMi  fai«  cutttoihrqiiigm^hiiwlhi^ 
Jt^Hmvmd  Sffimwr  was  irking,  .iuid<iMhnnd:ilwft  i€«i« 
die  quay  to  die  mate  of  that  vessel*  whe  gfeve  Ae^Mf,' 
kMing.  xeoopt  ^  Beedived  in  good  ocdel*  ead  ^qok 
dkioa  cxn  boaid  the  Jamet  and  JTuretOf  for  Nofla^  <m^ 
cask  of  hardware.  ^' 

«<  G.  F.  Samuel  SmUh^  Mate. 

''  From  m  and  J.  Sfofei;'' 
The  goods  were  left  in  the  custody  of  the  isiat%-«nA 
fatibie  diey  wen  eetnalljr  fiat  mm  beeid^  b|f  aeiii^  sitPP^- 
diCit  the  cask  ML  mto  the  weteri  bgr  whieb  tde  11^1112^ 
camphened  of  waa  eutrteineil,  Upen  tfiia  &riidlmomjtm 
jvsy,  tadcr  the  dkediaii  of  the  kamed  Jodgs^  bimAj% 
yefdkt  for  the  plaintiffi  la  Miekadmas  term. «.!«]# 
ntai  &r  e  new  trial  was  obtained^  on  the  groond,  firs^ 
ibat  no  Ml  of  lading  having  been  made  out^itfaeft^ 
)Mity  in  the  goods  was  never  ^rasted  m  the  pjaiwlift 
eaaouBy,  that  4iy  the  teems  of  the  Older,,  the  goode^mte 
not  to  te  «t  die  plaintiff  ^s  risk  nndi  albr  idbeif  asMMMl 
at  Jftyfifc 


t* 


» * 


,  t 


iJl'iWbci  was:  now  tailed  npon  to  suppoft  ^^  tub. 
SlMPpUntiff  enghk;  to  have  liaen  noosukod  in  due  <imtti 
ibibUft  did  sMt  appear  that  the  property  in  ijbe  gomde 
aeer'  earted  in  him>  Thexeoeipt  given  by  tiye  mato-^f 
4ka'«ilMl  left  die  goeda  in  the  power  af  Messrs.  £Meh^ 
aiid^he  imddhave  been  baund  to  ddliver  them,  aotxml- 
lag  ta  eny  order  [sabseipiendy  given  fay  Messrs.  SMktg, 
-Otaom  v%  %fbr{a)  Bat  no  bill  of  lacfing  ov  odber 
deeaafent  making  the  goods  ddivenUe  to  the  plsdistHF 
3#li*  eiwi^  signed;  ho,  ^hevefere,  never  had  such  a  ^ra« 

^)  «^2lai«6  4as. 
•  <:'  ^  pcrty 


:■■»     ^u- 


Qortsr  J.  Coosiderixig  this  cise  apart  from .  the 
oite. given  bj^tba  plabtifi^  k  is  quite  ffee  from  dMibf 
vtbeeittjl^w.  or  jwtke*  It  appiir%  iiowefar^  tbai  tha 
piwiaff  teat  aa  ordar  to  JUiMoa  and  Sans  at  Jb'nafiiv^ 
km,  tor  the  goods  in  question  "  to  be  dispatcbad  on 
iiMurance  being  effected.  Terms  to  be  three  months' 
ctfsdit  ironfe  dK  time  of  arrivaL"  Bui  for  that.ottler 
Aa*goods.nefar.  would  have  left  JUGo^oHa'a.  waitboiisi, 
sadivfaflD  sent,  thqr  were  mafked  with  tbe  |KlaiatiC!k 
biitiids»  If  the  goods  had  been  destroyed  by  KghjaiiHiOn 
^load  to  Liverpool^  Fragano  most  have  btntna  theloi^ 
-At  Lkerpotik  Siolm  and  Ga»  Msmrin  shipiiipg  .ig<fll% 
jUppedlbe^goods  and  look  a  receipt  Itiaaiyiad^ 
thesgentwBs  therab]^  enabled  to  maintain  w  actktft.-fcr 
iliie.gDQds^  but  lliat  Fngam  m  hia  p|i»cipal  pwld  Ml* 
Ilifinkdiat  pomti^n  is  not  oometf  atthoni^  iheitmaftbt 

(4)  iiEmt^^Xtk 
f ' '  have 
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psit^  itf  du^B  sw  would  anaUa  Jhim*  ta  maaHun  Aia      IMfl 
Miaa.   llfaeor  aaaoodljr,  ,tbB  gooda  were  .to  vkH!^ 

disia  tMniia  aftnr  Aetr  arrival;  if  ihey  saver  anived       9f^ 
thepiiittiff  eodd  aavsr  be  odlad  upon  Soot. payoMBt^ 
chqr^aaaa  tuit»tbevcfare^  at  his  risk  antil  tbay  artivad-at 

OnmfUm,  contr^  was  desired  hjrtba  Court  tofconfine 
MiMelf  to  ifaa  last  point*  That  was  a  mare  arrangement 
siPis  diatima  of  payment,  and  ooold  not  prevent'  dm 
iWrttng  of  the  goods  in  the  plaintiff;  Bugg  t#  Mim^{a) 
She  otdar  for  mswance  makes  it  quite  dear  that  tha 
gMs  wait  to  be  at  bis  risk  as  soon  m  tbtf  hdt  .ftn- 

■H^Hjaadsi* 


9>. 

nil.  ** 

■  Si?'* 


iMi       Mft  tow  fedtoeHiffidQM^MiS  SAiier  and  Oa^^^dl  Vi^^vd 

^m<  gm^icft  JtfiijMM^  Warehbitte  V  the  odfer  ofHU  isfafliM 
tM^tlMy  ware  act  iib  rbki^tind  tfatt'iie  dm*  minibiiL  aa 
flbdbti'  fot  ttteon,  unleii  dieftrm  af  theotde^  ^liloh4e 
gave  fiyr  them  deprives  him  of  that  right*  It  faas'«&eea 
urged,  that  tlie  &rm  of  the  order  throws  the  risk  Qpoit 
tb^'Vtetidor  utitil  the  istrriTal'of  the'  goodsr,*' for 'thejr  v^ra 
iiotto«be  paid  (bt  untit  three  months  fitmi  ^limt  jlferMi^ 
atid^ofkistequeDtiy  tfKfltth^arritd'was  a^ condition* pre* 
cededt  to JUbaw^s  right to-^uefcrtbd- price;  '!ft"hcwi 
everythe  go6ds^  lirere  not'^to  be-patd'  for'  utiles  fbej^ 
arrived*,'  why  should  'the  pktntiff  insure^  thear?  -  9lM 
shews  that  the  arrival  was  not  considered  as  a  cbndltiMA 
precedent  to  the  payment.  If  the  goods  arrived,  ihree 
ttODths  from  the  arrival' was  to  be'the'](>eriod  oPetedH;} 
if  ^y  dU  not  arrivte,  stiH'  the  plahitiff  would  he'  bduM 
€0  pay^m  k  ire&soiiablei''time  after  the  ^arrival  ixteliih 
impOdstblei  If  tfaii  WeUff  not  so,  the  instfrance  w6dd'bj^ 
altogether  ntigatory,  for  Frdgano  coukl"not  litie  upon  it^ 
oeith^  conld  Masan^  the  bterest  "bdihg  d^afed  'i6*^be 
iix^^a^ano.  Fok'  these'  reasons,  I  am  of  opinion  &at 
the*1M>nl  of  th^  order  iZrr  the'  goods  does  not^Vaiy  die 
case,  abd  that  the  verdict' was  properly  foond'^fbr  the 


jdahsdIB! 


<•  i  t*  t 


«.- 


-"  'HteLRtftb  X  -  I  tiso  think  that  tb^  Verdret  fonftd  fbr 
die  )^tttmM^m$  right'  It  has  been  argued  that  ^MSther 
the  iAai!e  nor  the  om^er  of  th^vt^g^I  was  Kahle  'tar  on^ 
0be  bdt  SA^ania  Co^  ftomwhoin  l!he  goods  ^ei%'^ty^ 
ce^^  B^t'it'is  a  principle  of  law,  that  the  rad  owner 
of  the  goods,  fbr  whom  SUJces  and  Co*  were  agents,  may 
td^im  '^  j^^soe  for  the  loss,  although  the  defendant  wa^  not  iup 

formed 


"•  •  J 
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ftruU  '«r Ii&  mrimMi'^^Th^^  httr'beot  urged  HUl  l««^ 
Mi^fUi&hBSt'wo  iritof^est in  the ^^dbdd^' 'alotd * tb6  tenntf  ell  riiit#«t 
th^tfiae^  htnre  hbea  adv^ifted  Id*  in  Mipp<irt  cf Ihtt  aftfito  'Ij^ 
atftti  iNit'I  tUift  duKfc'the  gfobai  tteX^dtfliii  phiper^ 
M^MMTtts  thejrW^te  sent  oflPbjr  Jlfiiioi^'tind'eo.  Wfann 
^H&aie  io  be  ddhr^tcid  at  a  distance 'friAn  tHe  tieinlori 
•lii  no'diai^  is  liifilde  by  hivti  fdr  the  catrtag^^^thqr^l^ 
cdiiiethetMr^iertj^  of  the  hkyet'tAso&n  as  thyey^'Ms'ttMt 
cK  It  was  otbct  contended  tbiEit  JFh7^a7ii9''was*  liot liable 
ttf  iheVeitdiir  itnless  the  gobds**arrivedr  butth^tittter 
ftr'4iiMfande  iir ideefstve flbto'ihat"  Thepoltey'^air^ti 
jft^keCtFirdgiindi'mtid sliews  that-he consideredhe'shottdd 
tenbe  iM0erer'if  the  good^ ' wem  lost-y^ft'  the  toyagc^ 
fdMh-'hle  could  not  bate  beeH 'hod*  Uie  ahtta]/^  the 
gftifls  tieefer  »  concfftion  precedent  ta  his  liilMltty  tor  tiA 
niHiits.'  The  Aph^tionbfdiree'lnoHdis  wastobetbe 
^medFpaTtitlttitif  iber  goods  Mrited  ;'tf  thejf  ^  iiiot  a?i. 
ii»r4te'brir' woold  iwplya  ^niise  to  pny  in  a  V«asoi^ 

.>I^tiJIMmAM  J..concuiPWd.  ..r  **  J. > 

Rule  discharged. 

.  f%"  li'iiju*'        till*  <        .    I'w       ■♦.        '.«'.         .'  »*<.»j'',^f.      '•        )jV 

^AS£.'  ^  The  firsl'COttnt  tf leged  th4t  the  pUuitf  V»h,  ^^|^ 
*  *-4fce.»«ttr'pttisiog  along -A'  public  highf#iiy,  aty-^'M^  ann.  proprfo- 
and  that  defendlmtsr  wfere  the^  and  ^hcm  peasessed  of  f^ii  eoMb.   iim 

,  declaratioo 

(oswisiid^ueniiin  horse*  d«iwing'*thi8flaraie»iilhidi'iM»  naMd  Uua  tfa« 

defcndantt  IO 
oMudy  Mydgitl  HuJtr  cMdi'^d  iwtut,  thttiW  eiwdi^rui  agthut^  plaintiff  and  brak« 

tMacoMbBllbaiipeii^  and  tbt  jnry  found  that  it  happened  through  hufuigfigini  driTing: 
Held,  that  thfiplaintiiriDMlinaiiitain  COM  i^OfC.ijU,tb«.^^  ht9  m\p^ 

psriapa iMVf  becirentfdaatb  bring  tmpiw  ifliiiit  th«  cm  thai  ilt0f4tb%  ooadu 

'   •  under 
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JMM>  uxuder  the  care  and  management  '<  of  a  certeui  then 
•ervant  of  Uuq  defendant^^,''  who  was  drivieg  the  aamfti 
NevertheLeiSy  the  said  defendants^  by  their  said  serran^ 
so  carelessly  and  n€|;ligently  drove  the  coach  and  horse^^ 
fbat  the  wheels  ran  with  great  fi>rce  i^inst  the  p]ainti£^ 
wberebjr  one  of  his  legs  was  brokexi)  fcc.  .The  second 
count  stated  that  the  coach  was  under  the  **  care  and 
roanngement  of  the  defendants."  PIea»  general  issue. 
At  the  trial  befiore  Warren  C  J^  of  ChestertBt  the  lest 
Summer  asnases  for  that  pUce»  it  appeared  that  the 
defendants  were  proprietor  of  a  stm^ooach  tntydling 
fiou  Congkian  to  MamckuUr.  The  plainti£&  at  the  time 
when  the  acddent  happened*  was  drivii^  a  cartaloog 
the  high  road.  The  coach  was  driven  by  the  drfepdaBl^ 
Horderuf  and  the  coaobosan  emplojwd  by  the  pnapndtars 
to  drive  was  sitting  by  his  side*  The  coach  ran  i^punat 
the  defendant  and  thereby  caused  the  ixgury  stated  in 
the  declaration.  It  did  not  appear  that  Harden  saw 
the  plaintiff  at  that  time.  For  the  defendants  it  was 
objected,  that  the  first  count  was  not  proved,  inasmuch 
as  the  ooach'^was  driven  by  one  of  the  defeadaata,  and 
not  by  their  servant;  and  that  the  second  count  could 
not  be  sustained,  for  that  the  injury  being  immediate, 
and  occasioned  directly  by  the  act  of  one  of  the  defepd* 
ants,  the  action  should  have  been  trespass  and  not 
case.  The  learned  Judge  reserved  these  points,  and 
left  the  case  to  the  jury,  who  Jfeuud  a  Tsrdict  fiur  the 
plaintifl^  damages  200/,,  and  that  the  accident  was  occa- 
sioned by  the  negligence  of  the  defendant,  Hariem.  A 
nonsuit  was  thereupon  entered*  and  the  plfdattff  liad 
leave  to  move  to  enter  a  verdict  in  his  fevw  for  200L 
A  rale  nisi  fer  that  puxpose  was  obtained  in  JMSckadmas 
term,  against  which 

'     Tempk 
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Xg^pfe  Bov  shewed  dmse.    It'k  qnlDe  ckar  that  the       W9» 
aidenoe  did  not  support  the  ficst  comt  of  the  ^ntifPi      ^^      _ 
declaration.      That  count  allesed  that  the  coach  was      J«>*"^ 
imder  the  care  end  Bumageaient  of  •  servant  of  the  de^- 
feodsQt's.    NowU  appeared  that  it  was  driven  bjr  one  of 
the  defendants^  and  not  by  the  coadKnan^  who  was  sit- 
tiBg  on  the  coach  at  die  time.    With  respect  to  the 
ether  question,   it  is  only  necessary  to  cite  Leame  t. 
Br9jf{0)  aod  LaUm  v.  Ootf  (ft),  which  are  expressly  in 
poia^  and  conclusive  in  the  present  case. 

X  WUUams  (with  whom  was  D.  F*  Jonss)  contra,  ft 
vSl  not  be  neoessaty  tor  the  Court  to  express  aoy  opi<- 
fiiMi  M|ieeting  the  dootrioe  advanced  in  Leame  v.  Brt^ 
eod  X^pi  V*  Cros^  or  ^y  of  the  cases  which  say  that  a 
djiectaad  immediate  iejury  is  properly  the  subject  of  an 
«aiaB  of  trssfpass.  Both  the  counts  of  ibis  declaration 
w«ie  snstatned  by  the  evidence.  As  to  the  first)  it  ap- 
pesied  that  the  coachman  employed  by  the  defendants 
JMiidy  mas  silting  on  ihe  box  by  the  side  of  Hariems 
^  tbecefere»  had  in  law  the  management  of  the  coacb> 
«od  in  fiiet  idsoy  for  he  mig^  at  any  time  have  resumed 
the  tains.  But  if  that  be  not  so^  still  this  is  an  action 
ef  tor^  and  the  plaintiff  may  recover  against  any  one  0r 
9mfi  of  the  defendants.  Now  in  the  oth^er  de&ndanCi 
it  wai  jposa  n^ligence  to  sufer  Hardem  to  drive,  he 
not  ^eiug  the  prc^r  person  to  do  so.  The  second 
coaa^  dierefore,  which  allq^  the  accidetit  to  have  hap- 
poicd  tbioiigh  the  negligence  of  the  de&ndants,  was 
deu^  ealabiiehedy  and  the  jury  found  that  the  plaintiiF 
vei  tqnred  through  the  negligence  of  Hardem^  and  not 

Veft.IV.  Q  by 
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1 825.       by  his  wilful  act    Case  was,  therefore^  thfi  propor  fiinn 
of  action  against  all  the  defendmits. 


MoftSTSV 

agauut 
HAftOKftjr. 


Batlet  J.     I  am  of  opmion  that  this  ruk  mu^  be 
made  absolute.    The  second  count  of  the  deehratioii 
alleges  that  the  defendants  were  possessed  of  a  eeitsia 
coach  and  horses,  which  were  itnder  th^  care  an4 
management,  and  that  they  so  carelessly  and  improperlj 
governed  and  directed  the  said  horses  and  eoadi,  that 
through  their  carelessness,  negligmee,  and  jmproptr 
conduct  the  coach  ran  against  the  plaintifi^  and  injured 
him.    The  objection  made  to  that  count  was,  that  as 
one  of  the  defendants  was  driving,  the  injury  was  imm^ 
diate,  and  that^  ccmsequentiy,  the  action  should  have 
been  trespass,  and  not  case.    It  is  a  sufficient  answ^ 
to  say,  that  the  plaintiff  had  a  right  to  sue  all  the'de* 
fendants^  and  that  trespass  clearly  would  iiot  lie  agakM 
them  all.    Such  an  action  might  perhaps  have  been  wrnxk- 
tatned  against  Hardern^  but  ndt  against  the  other  dafisodr 
ants.    It  was  long  vezata  qusestio  whether  an  aetiau  ob 
the  case  could  be  brought  when  the  defendant  was  [pr* 
sonallyjpresent  and  acting  in  that  which  oocastonad  jtha 
mischief.    Early  in  my  professional  experience  case  yim 
the  form  of  action  usually  adopted  for  such  ii^uries*     I9 
Lord  KayorC%  time  a  doubt  was  raised  upon  the  poinlf 
and  he  thought  that  where  the  act  was  immediately  lof 
jurious,  trespass  was  the  only  action  that  could  be  xaaia- 
tained  for  that  injury.    Leame  v.  Brcy  was  an  actioa  of 
trespass.    At  the  trial  Lord  JEUenboroui^  thought  \$, 
should  have  been  case,  but  on  further  consideratioii  thb 
Court  was  of  opinion  that  trespass  was  maintaiaahlri 
but  they  did  not  decide  tiiat  an  action  on  the  case  would 
have  ;been  improper.    Looking  at  the  other  easrtqujthe 

subject 
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sttl^lt  is  difficoK  to  say  that  an  acdon  On  the  case  1825. 
wiB  not  lie  for  an  injory  sustained  through  the  negligent  Jl 
driviDg  of  a  coach,  although  one  of  the  proprietors  was  agamic 
the  peiton  guilty  of  that  negligence.  In  Ogle  v*  Barnes 
oni  Otken  {a\  which  was  a  case  for  negligently  steering 
tfkapj  the  declaration  alleged  that  the  ship  was  under 
thecareof  Aimef,  one  of  the  defendants,  and  of  certain 
ferftols  of  the  defendants,  and  that  through  their  negli- 
gence the  injary  was  sustained,  and  it  was  never  urged 
tiMtlh^actkm  should  hatre  been  trespass  and  not  case, 
liecsiise  one  of  the  defendants  was  on  board,  but  on  the 
gnMI  of  the  Injury  being  immediate.  In  Rogers  r. 
MfefoM  (6)  (Which  was  decided  after  Leame  v.  Bray\  it 
was'a&eged  that  the  defendant  was  driving  a  cart,  and 
tOokiiadi  bad  care  of  the  cart  and  horse,  that  it  ran 
with  jjteta  force  agamst  the  plaintiff's  horse.  To  that 
Aei^  wft9  h  demurrer,  upon  the  authority  of  Leame  v. 
A«^-  itie  action  being  in  case,  but  the  Court  was 
Airty  If  bpSnion  that  case  would  lie,  and  the  de^ 
*rtrf»tf%^  over-ruled.  In  Huggett  v.  Montgomery  {c\ 
dflbfigh  'the  defendant  was  on  board,  yet  the  ship. 
ite^MtHnder  his  immediate  care  and  management, 
hnt  lilifler  that  of  a  pilot,  and  on  that  ground  case 
i»u  hdd  to  be  the  proper  form  of  action.  It  is  not 
neettMify  tb  say  that  trespass  could  not,  in  this  cas^ 
have  been  mstained  against  Hardem*  No  doubt  that 
ietfoA  lies  when  an  injury  is  inflicted  by  the  wiUul 
Motile  defendant,  but  it  is  abo  clear  that  case  will  lie 
^biaNS'difc  act  is  negligent,  and  not  wilful.  Here  the 
iK(fcM'db]%  that  the  injury  was  occasioned  by  the  neg^- 
%y  ttff&Hg  of  the  defendant  Hardem.    I  think,  there- 

'  W»^  Q  2  fore, 
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tSiS.       fore,  that  as  the  plaintiff  had  fr  right  to  siM  all  Ihe 
^  pn^rietors  of  the  coach,  and  aa  trespass  woidd  not  lie 

upmit       against  them  all,  case  was  the  proper  fotuk  eP  aotiQa  to 
be  adopted. 

HoLBOTD  J.  I  thinly  that  the  Bonsuit  in  this  Case 
cannot  be  supported.  In  cases  where  there  h  no  growrf 
of  action,  except  the  trespass,  perhaps  case  will  not  lie; 
but  where  an  actual  damage  lias  been  sostained,  the 
trespass  may  be  waived,  and  an  action  is  OMiintdHiabie 
on  the  special  circumstances  of  the  case,  as  in  Pit^  v. 
Gaince.  {a)  In  trover  the  conversion  may  be  the  actosl 
taking  of  the  goods,  yet  there  the  trespass  may  1% 
waived,  and  in  other  cases  that  which  is  an  a^ravatioa 
of  the  trespass  may  be  the  subject  of  an  actton  on  tbt 
case.  Here  there  was  a  ground  of  action  indepsndAfit 
of  the  trespass,  even  supposing  that  such  an  actiflA 
could  have  been  maintained,  upon  which  I  give  no  <^ 

nion.    The  real  ground  of  action  is  the  n^igence  of 

• 

Harderru  It  is  brought  against  all  the  proprieton. 
They  are  all  responsible  for  the  person  ^ip<unled  tQ  drifts 
whether  the  person  be  or  be  not  one  of  themsdveib 
TThey  are  answerable  as  the  owners  of  the  coadli  aad 
horses.  Trespass  might  lie  against  the  driver  by  reason 
of  his  doing  the  particular  act;  but  still  there  would  be 
a  ground  of  action  against  his  co-proprietors,  and  tbat 
could  only  be  an  action  on  the  case^  for  diey  are  not  by 
his  act  made  co-trespassers.  If  case  lies  against  theoi, 
it  lies  against  him  also  as  a  joint  prq)rietor,  if  a  ground 
of  action  remains  after  the  trespass  has  been  waived. 


(a)  1  SaUu  la 


Little- 


r 
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iJUfiuBDAU  J«    I  think  that  an  action  on  the  case       1425. 

WM.  maintainable  against  the  defendants,  and  it  is  not      ^^^^^ 

S9oe$sai7  to  give  any  opinion  as  to  the  plainSff 's  right       oe"*^ 

to  faring  trespass  against  the  proprietor  who  was  driving 

when  the  injury  was  ^one.    It  is  dear  that  case  lies 

sgsioit  the  other  two,  and,  as  to  him,  I  think  all  doubt 

it  roneved  by  the  report  of  the  learned  jndge,  by 

which  it  ^appears  the  jury  found  the  injury  to  have 

beefei  occasioned  by  his  n^igent  driving.    The  de- 

dttation  dleged  the  injury  to  have  been  ^  occasioned 

by  n^gUgence,  as  in  Ogle  v*  Barnes ;  and  there  a 

[         notion  in  arrest  of  judgment  having  been  made,  the' 

Court  sud,  they  would  ipiend  the  ii^ory  to  have  been 

^         done  by  n^Iigenoe,  and  discharged  the  rule.    Here 

I         the  erase  isf  the  injury  is  expressly  stated  to  have  been 

imi%aice.    In  Ogk  v.  Barnes^  Lawrence  J.  puts  the 

qncitioa  on  a  very  reasonable  ground ;  he  states  that 

it  b  fitoperfy  a  question  of  evidence  whether  the  act 

vss.wiUBi  or  ne^igent    Here  the  defendant  jfibnkm 

I         wjv  1^.  the  moment,  have  done  all  in  his  power  to' 

[         «»ii.the  »dd«nt,  but  may  have  been  anaUe  to  do  ao 

ia  eonaeqpience  of  antecedent  negligence,  and  it  being 

finmd  that  the  plaintiff  sustained  the  injury  in  con- 

a^ijiience  of  his  careless  driving,  that  sustains  the  present 

torn  of  actios.    The  rule  for  entering  a  verdict  in  &vor 

rf  Ae  plidntiff  must  therefore  be  made  absolute. 

Bule  absolute. 


i^M  r..j 
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The  King  against  The  InhabitaoU  of  CfiBOUk 

TON. 

3bo  nnttd  ft  TJPON  an  appeal  against  an  order  of  two  joatiowlor 
^l'\^*  *!:  the  removal  of  T.Sqmre.  EUzabetk  his  wife  anl 

signed  it  to  p.  ' 

upon  trust,  to     eidit  children,  from  the  parish  of  Halesworii^  m  t(ii^ 

cultiTftte  it  and 

pv  the  pea-  OQunly  of  StjffoU^  to  the  parish  of  CkedUtan,Mi  tile  if  nine 
ne'icMe  ex-  Qonntyt  the  sessions  confirmed  the  order  snl^ec^  to«th^ 
DO  settkofctit  *  opinion  of  this  Court  on  the  following  case.  ,Tk^ 
^Jk^![^but  P^P^  Sfidre  (whose  original  settlement  was  a4wtti(^ 
^thorU^the  *<^  he  in  ChedisUm^  and  who  occupied  a  ftrp-  tbe^ji^^. 
PMiper,  tiien      ISOP,  at  an  annual  rent  of  SCO/.)  assigned  ov^  hia  fytat, 

hired  ft  faottse  ^ 

in  H,  at  th«      for  the  remainder  of  his  term,  together  with  bis.  jEsfflping' 

yeirlj  rant  of 

18^,  to  which  Stock  and  crops,  to  his  brother-in-law  J.  Pmge^  jvfftfky 
his&mi^'^ro.     trust  to  cultivate  the  &rm  during  the  remainder,  ^o^  iha 


they  raided  term,  and  at  the  expiration  of  the  lease  to  sell  tb^  #lock' 
S^t^^^  and  crops  for  the  payment  of  his,  the  pauper's,  jje^tfia 
The  poaper       q^^^  ^^q  upon  trust  to  pay  over  the  balance,  if  any,  to 

never  paid  ftuy  ^  ^  ^  '  •" 

Tent  or  tftzet,     \isA»    Page  acted  under  the  trusts  of  this  deed  f^itil 

but  JP*  was 

nted»  ftndpaid  Michodmos  ISlTy  when  the  lease  expired,  but  no  Sp^J, 

the  rent  and 

taxes:  Held,  settlement  of  accounts  took  place,  and  nothing  waa  paid- 

gained  a  let.  to  the  pauper,  his  property,  as  stated  by  Page^  not  bdi^ 

byl^occupa-  Sufficient  to  pay  his  debts.    At  Michaelmas  181 7t  P^ge^ 

housaf  ^'  not  having  any  authority  from  the  pauper  to  do  so,  and 

of STlZ."  ^^°"*  ^^  knowledge,  hired  a  house  in  Haletworth,  of 

died  before  Uie  the  valuc  of  18/.  a  year,  of  one  Hinesby  (since  deeeaaed), 

appeal  was  ^ 

heard,  and  a      in  which  Squire  and  his  family  resided*     Some  of  the 

witness  proved     ^ 

a  dedaraUon      fumiture  belonged  to  Sqidre  and  some  to  Page.     The 

made  by  him 

during  the  period  when  the  pauper  occupied  the  boosa,  that  he  bad  let  it  t»  Waii  aad  Ibat 
P,  had  guaranteed  the  rent 
QusRv,  Whether  thii  declaration  was  properly  received  in  evidence  ? 

house 


boose  was  moA   larger  than  was  required  by  Squire^       iMtf. 

and  was  tfdcen  by  Poge  because  be  could  not  procure  a 

snudkr  one.    Sgmre  never  paid  rent  fer  the  nouse,  nor    ^<VB<nfr 

The  InhiAH* 

parkb tales oor  faxes ;  they  ware  all  paid  by  Po^^,  who  _*ntsaf^ 
was  assessed  m  the  parish  rate^  and  in  the  tax  collector's 
sssessioent  for  the  house.  The  pauper  and  his  fiimOy 
otmtaroed  to  reside  in  the  house  titt  Christmas  I8I99 
nHHa  Pi^e  without  any  notice  directed  the  pauper  and 
kis  famHy  to  quit  the  houses  which  diey  did.  Pog^ 
Mted  4at  ho  considered  Squire  responsible  to  bun  for 
AttMl9  but  when  he  (Pogt)  hired  the  house  he  did 
iMtiiiok  he  ^Kmld  get  the  reni  It  was  also'proved 
Vf  k'^intiieas,  that  m  the  course  of  a  conversation  which 
Ite  hfetf- Willi  Hineshfy  the 'deceased  owner  of  the  houses 
AiteUt^'sMed  that  he  had  let  his  house  to  Squire^  and 
tte-apon  witness  expressing  some  doubts  as  to  Squires  « 
nilfibQsibility,  Hinesby  told  him  that  the  rent  was 
gttMateeS  by  Page.  This  evidence  was  objected  to 
bflA^  eotmsd  for  die  respondents,  but  was  admitted  by 
dbeCbUTl 

^  Mnhtyat  (with  whom  was  Alderson)  in  support  of  the 

r 

<Miir  of  sessions.  It  will  be  urged  on  die  other  side, 
tfait  the  pauper  gained  a  settlement  in  Hidesworih  by 
Aeoccopatioa  of  the  house  in  that  parish.  That  00 
copitioB,  however,  will  not  suffice  unless  it  can  be 
fkewn  that  he  had  the  l^al  possession  of  that'  house. 
VfHwPage  had  no  author!^  to  hire  it  for  the  pauper, 
nor  dH  he,  m  fiict,  do  so.  Page  was  rated  for  the  house,  , 
Sjidre  paM  neither  rent  nor  taxes,  and  quitted  wheft 
oMcired  io  do  so  by  Page,  without  any  previous  notice, 
be  waa4]ia«foie  a  nuere  inmate  of  Page^    In  Soidh  St^ 

«  • 

Q  4  denham     *n 


^mkfim  <r»  ItmnefeUm{0)t  PmJm  G>  J,. ceitajnly ^»f  iiwwftii 
Ij^l^^^^^j^  an  ^iiiwuni^  tfiat  as  ocoiipatiQB  peMojtted  4hioi||^ 
fbari^  WMild  confer  a  leWlemwM^  but  tfaat^wa^  oita^ 
jMMMr^  jodicU  aod  quite  vnaeeessary  to  tba  <UcM»n  iif  ^ 
eaia  in  aU  di#  ojlher  eases  upcm  Uie  $tt1;^e6t^  tlwie  bw 
bW)  eidier  a  viglbt  .of  fiossessi^p  or  eoe^athiogiB  die 
mature  of  e  nendev.  In  JEor  v.  iMCiRiUi[6},  t)ie  «imar 
ef  Ibo  Uiieaieal  meeifed  do  oioDey  'payinci^  baft  ha  bed 
Ibe  maoBM  made  by  Ihe  fwiper^B  eattk.  bi  JBrr  v« 
iniilleiiigfey  (c)  tbe  pai^r  had  scwa  Ibe  l«ad»  and  oa  ihaft 
lM»po«at>  aeeorda^  to  ibe  opiftioo  of  JdHar  JU  oogld  aot 
be  luinfed  om«  JUx  i.  Nethers€al{d)  md  R$fc  r%  (hUm^ 
it$iA(e)  pi»0aaded  <m  the  ground  tbal  the  faaper  hod 
tbaleg8|oeciq>atiaiioflbeleQeRia)t.  bAurr.flbee^/V 
lb  VIB5 fiNNid aaa&ct  that  the  paoper  loaithe aeneaaaii^ 
and  that  was  idied  oq  by  Lord  JSKrTiiafaiifl.  *  KaM 
the  pawfier  did  not  taftt  die  bouse,  the  agency  oiP^ge 
la  c^gatiwl  by  Ihe  easc^  end  ^thoutlawM  poaaaiaipB 
bjirthe  pMper  aa  taiaitf»  a  aeUUment  eamiot  be  gained^ 
Bes  V.  Soidh  If/nn.  {g)  This  case  resembles  Aw  v>  jSL 
Mkkael  in  Coventry  {h)f  where  the  pauper  lived  in  a 
bpiis0  by  the  permission  of  the  tenant,  and  not  astewnC, 
and  it  was  held  not  to  be  such  an  occupation  aa  could 
eoafer  a  settlement* 

Dover  eoqtrit.  If  the  declarations  of  Hinaljf  were 
properly  received  in  evidence,  they  are  decisive  of  (bia 
casein  ^r  they  fb^w  that  the  honae  was  let  to  the  panper^ 
Noar  those  dadarattons  were  clearly  againat  Hi^mbf^ 


'  «;• 


.-J 


.  (b)  I  Sit.  57.  tf )  7  T.  JR.  ^97.  ^ 

(c)  1  T.  lU  458.  [d)  4  r.  «.  258.  ' 

(f),  $T.^  «€4,  .  (A)  15  E0Ht  567-. . 
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liftwnj^  the  tini9  when  he  made  then,  end  wtn 
deideke  mhnit^iUe.  Bat  if  they  en  rejentadi  etitt 
mSkkBt  qjpeani  hi  dkm  cese  to  sheer  ^t  Ae  order  of 
Bonens  weeimNig.  It  is  dear  that  Page  did  nat  tdns 
Ihe  haoae  Sat  hie  own  occapetion.  If  he  took  it  on  hk 
oeiL'  acoennt^  and  then  pat  Sjuire  into  it,  that  woald 
mtktSfmire  his  wodertaoant;  i£Page  took  thehoose  aa 
•gent,  tiMi  Squire  WBS  tenant  to  JHBmibyf  and  io  ekher 
case  a  settlement  would  be  gained.  It  is  said  that  Page 
Wo»e«diotit|r  to  hire  the  house  for  Squire.  That  is 
tae^bat  aabse^mt  assent  .supplies  the  defect  in  the 
sallmty^  and  that  assent  is  proved  by  Sqmr^^hiDg  oo»* 
tiaaed  oeeapation.  J2ev  v.  FHImii^  clearly  shews  thai 
akwfyi  occupation  ia  aafficient^  whether  any  payiMnt 
«f  flsot  er  contract  for  rent  be  or  be  not  made.  (He 
waskheaalcpped  by  the  Court) 

Sixm  J.  '  It  appears  to  me  on  thb  state  of  fcota 
liBt  theee  waa  a  sufficient  coming  to  tetik  on  a  tenement 
iathe^parish  ijf  Htdetworth  to  give  the  pauper  «  settle* 
nsat  in  that  parish.  The  assignment  to  Page  dispos- 
leMsd  the  pauper  of  all  r^t  to  reside  on  the  farm,  and 
Ifi^Page  Ae  coniplete  eontrol  over  it.  Under  these 
ciienmstanoes  Page  took  the  house  in  question^  clearly 
M  far  his  own  purposes  but  as  a  residence  for  the 
pioper,  who  removed  to  it  with  his  &miiy.  It  is  stated, 
indeedi  that  the  house  was  larger  than  Sqmre  wanted^ 
sod  that  Page  put  some  of  his  own  furniture  into  it^ 
but  Sfidre  had  the  exclusive  oooupetton ;  and  whether 
Affelmred  the  house  as  agent  for  Squire^  or  whether  he 
hired  it  for  himself  and  underlet  to  Squire^  still  the  latter 
was  tenant  There  may  be  a  difficulty  in  saying  that 
Poge  was  agetit ;  but  then  it  is  clear  that  Squire  was  te- 
nant 


ItitA,^      wat  at  wH  to  ISm,  wad  Bex  V.  FUbm^  {a)  wad  Roe  T, 
J.    ^^     Iditkenheaih  (b)  are  decisive  authorities  that  such  a  te* 


_^  .  .    .     nanqr  is  sofficieot  to  confer  a  settlement    In  the  latter 

llMlidiahiU 

•Btsof  of  those  eases  JUottiXJ.  says,  diat  the  paaper  gimed 
a  settlement)  because  he  oeoopied  in  his  own  right,  and 
not  as  a  servant  Here  Squire  dearly  occupied  in  his 
othi  right,  for  Pi^e  took  the  house  expressly  as  »  f^s^ 
denes  for  Sjidre  and  hb  fiuniiy* 


HoXiBotD  J.  I  am  of  opinion  that  a  settll«aent  ^nki 
gained  in  Halemorth.  The  pauper  oeetipied  the  hmm 
there  by  the  permission  d[Pagey  who  hfared  itfoi^^HMt 
pnulilpose.  That  occupation  continued  npwiodft  of  t^M 
ydsM^  and  had  a  bwghuy  beeft  oommitted  in  the  hcNtte 

;  dm'irig  that  period  it  must  in  an  indietnieat  h&ve  liem 
deicribed  as  the  dwelUng^hottse  of  iSfjw^';  dteciisft^bon^ 
tains  no  statement  of  any  occupation  by  P^^  Sqidte 
might  have  maintained  trespass  if  his  *posseSsfcm  'ted 
'.bee«['iavaded  $  (hat  malces  him  at  least  tenant  «t ^#111 1^' 
Pag^i  and  then  JZat  y.  FUbngleyBjad  JRnr  v«  Lakmk^utk 

'  ara^in  point  Itissssd,  diat  in  the  formei^  the  paa^sRsr 
coidd  not  be  turned  out,  because  he  had  sown  the  Imldtf 
bitfl  it  Bppesr^  Ast  he  had  sown  it  with  his  broiherV 
com;  it  is  therefore  difficult  to  understand  howthlO! 
cotdd  -vary  his  rights,  and  no  such  argument  can  be 

'  u^ed  agahist  the  authority  of  JBs«  ▼•  Lakenheaik.  The 
order  of  sessions  must,  therefore,  be  quashed. 
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f  *    ♦  I  < 


Gwnvify  Executrix  of  Daniel  Boas,  deceased^ 

agmna  Daviss. 


bKiH 

^a 

"At 

^' 


A  iS^yMPSIT  QD  a  piomissoiy  note  bft  I0til.i  dat^d  Ad  fattmntiit 
tlie2Sdofi>»e»ii^l8l4k  payable  to  i>aaidC.flo«i>.fonnt  «r». 
With  lawfiil  interest.    Pleas,  general  issuer    and  the  ioot.,whichl* 
stsWe^^^r  ^liioitatioiis.    At  the  trial  before  Pwh  J.,  at  tM  ^^tl^T' 
'Smmm  aisiaet  Ibr  the  ooanty  of  Sa^grtl  18S«»  ^^  wJ<^a 
piftPKiir .  pvodnood  ia   evidence  the  fi)Uoving  instnji^  ^S^!!^''^ 


mptt:  1  «*  Z)rv»Mdrr  2^  1814.    ReoeiTed  of  lix,  Bofmx  ^^•"^""^^ 
iQP{it>9hi<ah|  piOBQise  to  pay,  with  lawfid  int^restt"  and.  xriz  on  «  pro- 
pq9f«il  iha  hacid-writing  of  the  defendant  to  it.    The  for  xoau.  madt 

1     «  •  1  .ID  1814.  sod  • 

notfbliad  open  it  a  thTee-*penny  recdpt  stamp,  ua  a  payable  to  Imt 
li.  ilgiaement  atamp,  and  on  the  back  of  it  there  was  a;  ^l^hH^iS^ 
leee^tfo  A  penalty  of  6t  and  the  \L  doty.    Itwasfur^  HiJ^JUbita 
ther  .pvoveditbat  aboot  two  months  before  the  trial,  i^p*.  ^^  °*£l^ 
plies^. was  made  to  the  defendant  w  the  part  of  the*  V^^J  v*?^ 

■tamp  and  a 

pWiai^,ta  aend  her  a  little  interest  of  her  neKin^,  to. 4>im pound 
wUdi  the  defendant  relied,  <*  he  was  thinking  about  thft  aianp^and 
oU lafy  and  that  she  would  be  wanting  some^  and  thait>  aoiMlupoii u 
on  ifae  Swadaif  he  would  bring  her  some  interest  of  her.  ^^j^JS^ofAeT 
mooqr.'*    It  was  proved  that  no  interest  had  evsr  ^bem  ^^^f^' 
pskL   Itwasobjected^onthepartofthedefeodanJtthivt-^^J^fo^^ 

,  .  -^^pasAUiraa 
^iMag  itamp :  Held,  that  as  it  appeared  upon  the  face  of  the  note  that  M  had  been  imed 
vidboot  bafing  aflized  to  it  a  itamp  equal  in  amoont  to  that  required  by  law*  the  '■«"»*"^- 
Mocn  had  no  power  after  it  had  been  inucd  to  affix  to  it  another  itamp,  andt  thcrefbra, 
teit  vaa not  reodvable  in e?idence^  allbir  in  aoppotft  «t  lbs  ^cotSI  vr  the  proanfaioiy 
■Mtc  or  of  the  money  counts. 

3had*oilaal^4aMbgap|»lkdt6  by  the  plaintiff  for  payment  of  intvest,  stated  that 
be  would  bring  her  some  on  the  following  Skmday :  Held»  that  although  this  waa  an 
"Aniaion  that  something  was  due,  stiU  as  it  did  not  appear  wiut  tiie  nature  of  the  debt 
WM,  or  that  it  was  due  to  the  phdntiff  as  executrix  or  in.J^er  own  right,  or  that  it  was  one 
&r  wUdi  assumpsit  would  lie,  the  phdntiff  waa  not  entitled  to  reoofcr  eren  nominal 
dnnsges,  and  a  nonsuit  was  entered. 

the 


GASES  w  EAfiTCR  TBRH- 

ttfKk  49  note  was  not  receivable  in  eyidenoey  became  it-liad 
not  a  three  shilling  stamp  as  leqaired  for  a  promiaaory 
note  of  this  description  by  the  48  6.  S«  c.  149*  which  was 
the  stamp  act  in  force  at  the  time  when  the  nola  was 
made.  The  learned  judge  reserved  the  pointy,  and  the 
plaintiff  had  a  verdict  for  the  amount  of  the  note  and 
interestf  with  Bberty  for  the  defendant  to  move  ta  enter 
a  nonsuit.  A  rale  nisi  having  been  obtained  for  that 
puipose  in  last  MuAadmas  term^ 

BuMsdl  and  Wkaiefy  on  a  former  day  during  Aese 

sittings  shewed  i:ause.    The  instrument  in  questkai  is 

not  a  promissory  not^  inasmuch  as  no  payee  is  luuaed 

in  it.    It  is  a  writing  containing  an  acknowled^rment 

of  a  debt,  and,  therefore^  receivable  in  evidence  with- 

out  a  stamp.     Israel  v.  Israel  (a),  Ihher  v.  Ledie^  (A) 

It  is  a  mero  accountable  receipt  like  the  Instmsneot 

in  Bawcrqfi  v.  Lomas.  {e)     But^  secondly^  assaming  k 

,10  bo  a  promissoiy  note,  there  was  a  snfficieRt  stamp 

upon  the  note  at  the  time  when  it  was  prodttoed  in 

evidence,  and  that  was  sufficient.    Firiank  v.  BeO  (rf), 

fiuUs  T»  Swann  (e),  and  Bmxrffi  v.  Lomas  will  be  relied 

on  to  shew  that  this  instrament  does  not  amount  to  an 

.agreement    But  that  is  immaterial,  for  by  the  55  G.  S. 

.r»  I64v  f.  10.  it  is  enacted,  '*  that  all  instruments  for  or 

yxpoa  which  any  stamp  or  stamps  shall  have  been  used 

.of  an  improper  denomination  or  rate  of  duty,  but  qS 

^equal  oar  greater  value  in  the  whole  with  or  than  the 

atamp  or  stamps  which  ought  legularly  to  have  been 

mmA  tfaairoon  shall  neverdidess  be  deemed  vidU  and 

afrfliual  ja  the  Jaw  s  axeept  in  oasea  wham  tbe!ataBip.ar 


(a)  1  Camp.  499.  {b)  1  E^  N.  P.  C  4Si. 

(cO  4  Jf.  4^  s.  457.  (rf)  I  i;  f  J.  ZS^  '' 
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■JiwpgiBed  «a  sueh  nidtmineiits  shdl  barre  kees  «ped^  MIK 
d^«pproprbtod  tocdy  otber  infferuMiiti  by  bmng  ki 
attoe  on  the  fiioe  theraoE**  Noirthk  ^ekuuie  is  retro** 
i^ecdvo  «  weR  ai  proqieclivc^  for  tko  words  mtt^  ^skaB 
hrnae  fam  medJ*  Tknok  tbe  orij  qaeslbn  k,  when  Aft 
nslt^ent  is  prodamd  in  evideneei  ivlieliier  the  stenq^ 
flflked  fait  nt  that  tifne  be  of  grester  valne  tbaa  that 
nquired  by  low  ?  IBaybyJ.  Upon  Ae  faoe  of  the  note 
it  ^ipcers  to  have  had  a  three<^i»ny  veoeipt  sCaoip  bi 
the  firrt  instance^  and  there  is  indorsed  on  the  back  of 
it  a  neeipt  fer  a  penaky  of  61^  and  the  II*  daty  fbr  the 
Mfftftneat  stamp.  It  appeani,  therefore^  that  the  Ml 
mi  issosd  tnth  an  improper  stamp  on  it,  and  h»fiag 
bete  so  issnedi  had  the  comtnissioiiers  ady  power  t0 
sffs  another  simp  ?}  There  was  not  any  piisef  as  ti 
Ae  tiaie  when  Ah  stamp  was  alBited*  Beshks  Wr^ 
f.  Bfkfia)  is  an  anthotlty  to  shew  that  die  Coarl'irill 
aotao^aire  when  an  inatnimeni  was  stsBspedy  profidei 
Mm  iMe  proper  stamp  aflbed  to  it  when  produoed  ik 
tridtte^ 

Ikunim  eontriL  The  imtrnoieDt  in  qnestton  was  a 
yroaiissory  note,  and  havhig  been  made  in  1^4,  oo^^ 
before  it  was  issued,  to  have  had  affixed  to  it  Ma  tfaMa 
duKiig  stamp  as  required  by  the  48  G.  S.  c.  14^.  scbed. 
psrt  1.  for  a  promissory  note  of  this  amount.  CkadnMc 
t.  Memi^)  is  expseady  in  point  to  Aewtfaat  it  is  li  ))n>^ 
idstay  note,  and  if  it  be  sO|  tfaenthe  ooramlsiitfieni 
M  no  poorer  to  rsataasp  k  ater  it  had  bean. onea 
tesatwitk  a  Aaiop  of  les»  vdue  tbaa  that  tevfoired'by 
)Mi^4?hiit  appears  ctsat ly  ^by  rtfertede  to  the  seveM 

(o)  PmatB\N,  Ff  C.  175.  C*)  >  S^f  7P^. 

'f-  stamp 
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Bmnti. 


.Ufi&  itamp  aet8«  The  St  6t.  d.  c  >S&  «.49i  dincts  tte  (tsmm^ 
mwioQUB  to  strnptbe  pi^er  bcbre  the  tSbimg  chftiifed 
M  <ivritten  theveoiiy  and  not  after«  The  S7  0.5«^.  la^ 
«*il.  anthorises  them  to  stamp  notes  after  ibisf' sm-'mni^ 
Ian,  proWded  they  are  written  upon  staaips  of '^  ptcp^^" 
«aiottnt  bat  of  wrong  denomination.  By  the  46  O.  §• 
t.  14td.  a.  8.  the  powers  and  provisions  of  former  SRste  as 
to  the  doties  were  to  be  put  in  exeeotion  as'to  iIa 
duties  by  that  act  imposed,  and  by  section  II.  tbejaae* 
ing  a  note  unless  duly  stamped,  sutgected  the  party  to  a 
poiakyof  aoL;  and  this  latter  act  was  in  fdroe  ai'tfal 
time  when  the  instnunent  in  qnesdon  w«  taiade;  ^bdk  Jt 
appears  by  the  indorsement^  that  it  was  issned^tha 
«tamp  of  a  less  amount  than  that  required  by  larm  '  Hi^ 
commissionevs,  therefore,  had  no  power  to  affix  miy 
4ilher  stsmp.  The  55  6. 8.  c.  184. 1. 10.  does  notapfilys 
beoaose  it  was  not  in  fivoe  at  the  time  when  llie  ii^Mni^ 
niesrt;  was  issued^  In  BMt  v.  Swanm{a\  tlieiastMliisnt 
irae  an  order  for  pajrment  of  money,  whid^  in  tife  MJolp 
acts,  are  pat  on  the  same  fooUng  as  biUs  or  nolh&r  *'It 
had  no  stamp  upon  it  when  it  Was  written,  4>Ht  *  it  mm 
atampediwitka  U.  agreement  stamp  at  the  time  mAMkx  it 
«as  prodneed  at  the  trial,  and  that  was  held  tolte-Jn^^ 
anfficiebt 

Ckr.varfatndh 

The  |iid|gmeBt  of  the  Ooart  was  new  deiinred  by 
B4¥UtJv  This  wsa  an  ncdoQ  upon  a  note,  alid  Ae 
qnstion  was  upon  the  safficien^  of  the  stamp.  'The 
mte  was  in  this  form :  ^  Dtember  18ie%  HeceivMi  of 
Mzk  Ik  Book,  IDOL  iidnch  I  pBOBosse  to  pay  oa/deniBlidy 
with  lawfitd  interest''    It  was  npon  a  dne^-peniy'.ivei^ 


* 

(a)  2  JBhid.  4- A  78. 

:  .     J  J   to  iM) 

ceipt 

c. 
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Ihb  MS  mlii  obl%  OD  pvfce  baing  BMMd,  and  if  4ioC^ 
iirt  no.  stompr  was  nleceiaAiy.  8eQiMdIgr«  tbftt  tlKie 
sMiparrwem  sufficimt.  TUrdty^  thtt  the  inttvmime 
migki  be  JBwd  a&  .mdeooe.  of  ah  acamit  alated* 
KHMU71  Ihat  the  pnuniae  pfoTed  agaiiut  defepdeitf 
that  be  vo«ld  bring  plaintiff  aome  interait^  waa  A  nd- 
iipaioa  tbat  aomething  was  diie»  and  wonkl  enUtie 
pWatiff'to-a  veidict  finr  aft  leaat  nominal  damagaa* 

(Aatolbeifinitpoint^of  tbattbefe  canbe  no  doubt;  no 
{Nvtiwlarfem  of  wosda ia aeceaaary  toconatitataanot^ 
aqliCfodawi'Y^  JUm  [a)  la  in  point  to  abew  tbat  it  ia 
Bottnfeaeaaiiy  to  name. the  payee  more  explicidy  than 
tUi  nafta<dcea;  the  anbatanoe  of  the  note  ifaere  «a% 
'^.ilAifia  balanoe.doe  Xic^Sir.AndnmxCIMmtii  I  am 
ilii.tBdabUd,.  and  do  {ffomiae  to  pi^.'?  Whom.fae.iiaa 
to-favf  mm  not  in  tenn8:8talad9  bnt  aaiao.oAeriiqne 
nat  namad^  ;irho  bnft  fiir.^  CkaduAi  coild  \^  the  olyaat 
oftUi  pbomiae  ?  So  bar^  aa  dm  oioncj  vaa^raoBined 
fiooDcAoaiB^  he  jlbae  coold  be  the  peraon  la  whom  the 
awnjir  waa  to  be.paid  back.- 

ji  IQlcn^i  lo Jthe ^aofficieacj  of  the  atamp^  aathiainota 
aaSi^alBd: JMr.  leii^  it:  ia  ta  be  cooaid^eed  with  lei' 
fcreoce  to  the  acta  then  in  force  and  to  allcll^aab» 
iafNnt;a0fta»  if  aiqr,  aa  are  applicable  to  it.  The 
act  Aen  in  force  was  the  48  6.  S.  e,  149^  and  upon 
racbanele  the  atampr  under  thai?  act  wonht  haw  been 
a4lftialaiiqK..  r  The  iaauiog  aneh  a  aote^  unlaaa  the  aaane 
iMfirst^'dadgratampedy/adi^ectod  thepar^nndenaoKi 
tiottilOk^itt^a  panhgr  of  t6L  By;  acotkm  a  dieipowara 
<iidp«iriaiona:of«foBBai!(a0|a  astoifarmerdntiea^  were  16 
Wipaiinqfmsoitionaadta)  fthwdatiea  bgethatactinqxiiedi 
One  of  tlie  proyiaions.  aa  to  former  datie%  waa  impcpod 


'j«^.  (a)  8/S)r.706« 

by 


^1it« 


GABfiS  IV  EASTBR  TE&M 

IMff       bfAe»l& 8.  c. 25.  &  19.    Tbat  psonsknt wmi,  tbiH 
i[-  the  coflnmssioMn  should  atanif)  the  p0p«r  befiMra  ibe 

thing  charged;  i«  e.  the  notey  &€•»  ahoidd  bt  writtea 
tfaerffwn,  that  no  note  should  be  given  ia  eiideno^  or 
admhtpd  to  begood>  usefulf  or  aTailable  in  law  oceqoiljrt 
vnkfls  the  paper  on  which  it  was  written^  was  naiked 
with  a  stamp  denoting  the  duty  or  some  h%ha'  rate  or 
duty  in  that  act  contained ;  and  that  it  should  not  be 
lawful  lor  the  commissioners  to  stamp  any  paper  widi 
any  staoap  directed  by  that  act,  after  such  aote  was  writ- 
ten  thereon.  Tina  provision  was  so  fiur  altontd  by  the 
976.3.  <r.l86«  «.5.  aa  to  warrant  the  stamping  notas 
after  they  were  written;  if  they  were  written  upon  etimpa 
of  a  proper  aaounty  but  of  Wrong  denomhistion,  bol 
not  otherwise^  and  sa|]ject  to  tbat  alterotioii,  it  was  io 
teee  at  the  time  when  this  note  was  given.  This  notai 
therefore,  was  originally  upon  a  wrong  stsmp^  and  no 
stamp,  as  the  law  then  stood,  could  lawfuQy  be  put 
upon  itr  The  IL  stamp  now  impressed  upon  k  would 
Bot  have  been  available  (see  43  6.  S,  c.  127«  s.S^i 
Farr  v.  Price,  1  East,  55. ;  Tt^lor  v.  Hqgitej  2  Etai, 
414.,  and  Chamberlain  v.  PcrUr^  \  N.  R.  80.},  and  it 
reman  to  be  seen  whether  any  alteratioa  in  the  law 
has  since  been  made,  which  will  remove  the  ot^eo* 
tioa.  The  only  statute  whidi  has  made  any  alter- 
atioa is  the  55  G.S.  c.  184.,  and  the  only  provbion 
in  that  act  wUdi  bears  upon  the  qnestioa»  is  sei> 
tion  10.,  which  enacts,  that  where  stamps  had  been  used 
of  an  improper  denomination  or  rale  of  doty^  bit  of 
saftpjent  amount,  the  instrument  shotddbe  deemed  valid 
and  effectual,  unless  the  stamp  vsed  were  speddfy  ap> 
prepriafeed  to  some  other  instrument,  by  having  its  aanw 
CD  the  &oa  thereo£  It  was  urged  upon  the  argumenlt 
that  this  clause  was  retrospective  as  well  as  well  as  pro- 
spective; 


Car* 
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Mpet&fe;  that  k  would  apply  to  instraments  made  prior       1SS5. 

to  that  act»  as  well  as  to  instriniients  made  sinc^  and 

that  80  as  the  instromeot  had  a  stamp  upon  it  at  the 

tnne  it  was  produced  upon  the  trial,  an  inquiry  as  to 

vhea  it  was  put  on  was  inadmissible ; .  and  that  as  this 

iutninieiiC  had  iqion  it  at  the  time  it  was  produeed  a  IL 

itampf  whidi  had  no  name  upon  the  &ce  of  it,  it  was 

within  the  (qperation  and    protection  of  this   clause. 

Whedier  the  clause  in  the  55  6.  8.  be  retrospective  as 

«dl  as  prospective,  it  is  not  necessary  now  to  decide, 

becsQse  we  are  of  opinion  that  an  inquiry  as  to  the  Ume 

wken  the  stan^  was  put  on  is  admissible,  and  that 

S8  this  note  carries  upon  it  a  minute  as  to  the  time 

when  the  IL  stamp  was  inqx>sed,  and  was  produced 

by  jhe  plaintiff   with   that   minute   upon  it,    at  the 

tiiDe  of  the  trial,    we   are  bound  to  consider  it  as 

•  note  which  had  not  a  stiimp  of  sufficient  amount  at 

the  time  it  was  issued ;  and  that  under  the  prohibition 

in  the  81  6. 8.  the  12.  stamp  was  improperly  added,  and 

does  not  semove  the  ol))ection  on  account  of  the  original 

mot  of  stamp.    The  caae  of  Suits  t.  Swinn{a)  is  an 

SBthority  upon  this  point.     There  the  instrument  was 

in  ondcr  for  payment  of  money,  which  is  put  by  the 

4tuq»  acts  upon  the  same  footing  in  this  respect  as  biUa 

w  notes.    It  had  no  stamp  upon  it  when  it  was  written, 

bat  it  was  stamped  with  a  1/.  agremient  stamp  at  the 

time  of  the  trial.    It  may  be  inferred  from  the  case^ 

thoqgh  k  is  not  distinctly  stated,  that  the  stamp  was  not 

specially  appropriated  to  agreements,  because  if  it  had 

there  oaald  •hane  been  no  aigument  upon  that  point; 

VouIV.  R  and 
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IMS.       and  the  Court  decided  that  as  the  instntment  had  imI 
the  proper  stamp  upon  it  when  it  waa  written,  the  sub- 

agauui  Sequent  addition  of  a  stamp  could  not  make  it  taltd. 
Dallas  C.  J.  said,  it  is  admitted  that  if  this  iostm- 
ment  constituted  a  bill  of  exchange  it  could  not  be 
stamped  after  it  was  first  issued,  and  BichardSon  J.  .refieis  • 
to  the  SI  G.  5.  to  establish  that  point.  The  case  before 
Lord  Kenyon  of  Wright  v.  RUei^{a)  is  quite  different 
There,  though  the  bill  was  stamped  after  it  was  drawn, 
which  was  improper,  it  was  stamped  with  a  regular 
bill  stamp.  There  was  nothing  upon  the  bee  of  the 
bill  to  shew  that  it  had  not  had  that  stamp  upon  it 
at  the  time  it  was  issued,  and  the  bill  was  a  negotiable 
bill,  and  in  the  hands  of  an  indorsee,  and  there  was 
nothing  to  shew  that  the  plaintiff  took  it  before  it  was 
stamped.  We  therefore  feel  ourseI?«a  bound,  though 
reluctantly,  to  say  that  the  stamps  in  this  case  were  net 
sufficient;  and  if  not,  it  follows  as  a  consequence  upon 
the  third  point,  that  the  note  could  not  be  received  as 
evidence  of  an  account  stated.  The  statute  91  G.  3. 
provides  explicitly,  that  no  note  shall  be  given  in  evi* 
dence  or  available  in  law  or  equity  unless  the  paper  on 
which  it  is  written  is  duly  stamped ;  and  to  allow  it  as 
proof  of  an  account  stated  would  be  to  admit  it  in  evi- 
dence, and  make  it  available  upon  the  last  question*  it 
was  conceded  by  Mr.  Taunton^  and  is  indisputable^  that 
what  the  defendant  said  as  to  interest  was  an  acknow^- 
ledgment  that  there  was  some  debt  in  existence^  but 
what  was  the  nature  of  that  debt,  whether  it  was  due  to 
the  plaintiff  in  her  character  of  executrix  of  Boag  or  in 
her  own  right,  and  whether  it  was  one  for  which  as* 

(a)  Plate,  173. 

sumpsit 


IK  THJK  Sixth  Year  ov  GEORGE  IV.  S48 

sirnqKit  would  lie^  are  questions  upon  which  we  are  left  1825. 
entiidy  in  the  dark;  and  under  those  circumstances  we  ^-*— 
do  not  see  how  we  can  say  that  the  plaintiff  is  entitled  agama 
to  a  verdict  even  for  nominal  damages.  We  feel  our- 
selves therefore  compelled  to  say  that  the  rule  for  a  non- 
soit  must  be  made  absolute. 

}lu]e  absolute. 


Patiu. 


DsNNy  on  the  Demise  of  IVf  anifold,  against 

Diamond. 


^P^JECTMENT  for  premise  in  the  county  ot  Chester.  WbereafiuiMr, 
At  the  trial  before  Warren  C.  J.  of  Chester,  at  the  an  esute,  con- 
last  Summer  assises  for  that  county,  it  appeared  that  the  l^  bj'l  deed! 
lessor  of  the  plaintiff  claimed  under  one  W.  Barnes,  J^^/S^ 
whose  title  depended  upon  a  conveyance  from  his  father  '"SSi^^j 
T.  Barnes.    That  deed  recited  that  «  T.  Barnes  beinir  *»^  nwlwed  to 

^   give  and  anure 

sdsed  of  the  premises  in  fee  was  minded,  and  had  re-  H  to  hit  son,  as 

.  weU  in  oond- 

sinved  to  gtve  and  assure  the  same  to  fV.  Barnes,  as  well  demion  of  na* 
m  crasideration  of  the  natural  love  and  affection  which  affection,  as 
he  entertained  for  JV.  Barnes,  as  also  in  consideration  of  deraUononiie 
the  provision  which  W.  Barnes  had  that  day  made  (by  2^'^||'h^"'* 
his  bond  or  obligation  in  writing)  of  1500/.  in  augment-  ^^J^^ 
atioQ  of  the  portions  or  fortunes  of  his  eight  sisters;''  9^ i5(xx.  in 

^  ^      ijugmeotatton 

snd  then  proceeded  to  convey  the  premises  to  fF.  B.  in  of  the  portions 

c_  ,  ^  fortunes  of 

fcei    This  deed  had  not  any  ad  valorem  stamp,  where-  his  sisters : 
opon  it  was  objected,  for  the  defendant,  that  it  could  not  was  not  a  sale 
he  received  in  evidence,  and  that  the  plaintiff  must  be  Within  Oie 
DODSBited.    The  learned  Judge  overruled  the  objection,  "/^'Sf  °^i?/. 

schedule  tit. 
Ournqfonetf  and  tiial  the  eonvcjaiica  was  not  luljcct  to  the  ad  Taloram  stamp  duty* 

R  9  and 
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1 825.       and  the  plaintiff  obtained  a  verdict,  the  defendant  having 
_,      7"       leave  to  move  to'  enter  a  nonsuit.     A  rule  nisi  for  that 

JjMnv  dan, 

againti       purpose  was  obtained  in  Michaelmas  term,  and  now 

D.  F.  Jones  shewed  cause.  This  question  turns  upon 
the  construction  of  the  48  6.S.  c.  149.  In  the  sched. 
pt.l.  an  ad  valorem  duty  is  required  to  be  paid  for  the 
conveyance  upon  the  sale  of  any  lands ;  but  in  the  pre- 
sent case  there  was  no  sale  of  the  lands  within  the  mean- 
ing of  that  statute.  .  It  was  nothing  more  than  a  mode 
of  dividing  the  father's  property  amongst  his  children. 
That  the  duty  does  not  attach  unless  there  is  a  sale  of 
the  lands  properly  so  called,  is  plain  from  this  that  no 
ad  valorem  duty  is  payable  upon  the  exchange  of  lands, 
although  one  party  may  give  a  sum  of  money  in  ad- 
dition to  his  lands.  But  suppolsing  this  to  be  other- 
wise, still  all  the  duty  required  by  law  has  actually  been 
paid.  The  only  proof  of  pecuniary  consideration  was 
the  recital  of  the  bond.  If  the  bond  was  a  valid  se- 
curity it  had  an  ad  valorem  stamp,  if  !t  had  not  such  a 
stamp  it  was  invalid,  and  then  there  was  no  pecuniary 
consideration  for  the  conveyance. 

Temple  and  Parie  contrk.  T^he  statute  requires  that 
the  stamp  should  be  upon  the  principal  instrument 
whereby  the  lands  are  granted,  and  therefore  tlie  stamp 
on  the  bond  would  not  suffice,  even  if  it  were  of  tiie 
same  value  as  that  imposed  on  the  conveyance.  But  it 
is  not  of  the  same  value,  the  duty  on  a  bond  for  1500/. 
being  4/.,  and  on  a  conveyance  where  the  purchase- 
money  is  1500/.  the  ad  valorem  duty  is  10/.  ft  must  be 
admitted  that  the  duty  is  only  required  where  there  is  a 
sale  of  the  lands.     But  this  was  a  grant  partly  for 

natural 
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natural  love  and  affection,  and  partly  for  a  money  con«  1825* 
sideration.  It  is  not  necessary  in  order  to  constitute  a  ^" 
sale  that  the  money  should  be  paid  to  the  grantor ;  it  is  jigahui 
sufficient  if  it  be  paid  by  the  grantee.  iHolrqyd  J.  The 
gift  of  an  estate  by  a  father  to  all  his  children  would 
dearly  be  voluntary ;  then  suppose  it  be  given  to  a  son 
npoD  trust  to  divide  it  amongst  all  his  father's  children, 
or  upon  trust  to  pay  an  annual  sum  out  of  it,  still  that 
would  be  a  voluntary  grant  of  the  estate,  subject  to  a 
rent-diarge.  How  then  can  the  case  be  altered  by  the 
pajaieDt  of  a  gross  sum  instead  of  an  annuity?]  A 
pecBon  may  certainly  grant  his  estate  without  coming 
within  the  statute,  but  where  he  converts  the  realty  into 
moiiey  he  b  within  it.  If  the  estate  had  been  conveyed, 
subject  to  a  charge  of  1500/.,  then  the  estate  only  would 
have  been  liable;  but  here  the  person  of  the  grantee 
was  rendered  liable  by  the  giving  of  a  bond.  This  falls 
within  the  provision  in  the  48  G.3.  c.l48.  sched.  pt.l., 
title  Conveyance^  **  that  where  any  lands  or  other  pro- 
perty shall  be  sold  and  conveyed  subject  to  any  mort- 
gage, bond,  or  other  debt,  or  to  any  gross  or  entire  sum 
cf  money  to  be  afterwards  paid  by  the  purchaser,  such 
debt  or  sum  of  money  shall  be  deemed  part  of  the  con-* 
sideration  in  respect  whereof  the  said  ad  valorem  duty 
is  to  be  paid." 

Batley  J.  It  is  a  well  settled  rule  of  law,  that  every 
charge  upon  the  subject  must  be  imposed  by  clear  and 
unambiguous  language.  Here  the  duty  is  imposed  upon 
the  sale  of  lands.  Was  the  transaction  in  question  a 
scde  of  lands  within  the  meaning  of  the  legislature?  In 
common  parlance,  a  seller  disposes  of  his  lands  at  an 
adequate  price,  which  the  purchaser  pays.  It  appears 
to  me  that  the  present  transaction  was  nothing  more 

R  3   *  than 
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1825.  than  a  family  arrangement,  and  it  does  not  necessarily 
7"       follow  from  any  thing  that  appears  in  the  6ase,  that 

agma  there  was  any  essential  connection  between  the  ^ving 
of  the  bond  and  the  conveyance  of  the  estate*  The  deed 
does  not  import  that  the  conveyance  was  made  in  con- 
sideration of  money  that  the  son  would  pay  as  part  of 
the  transaction ;  nor  is  it  mentioned  in  the  deed  that 
the  son  had  bargained  to  give  the  bond  as  a  consider- 
ation. But  I  rely  principally  upon  this,  that  the  trans- 
action is  not  to  be  considered  as  a  sale.  I  cannot  agree 
to  the  position,  that  wherever  money  is  paid  there  is  a 
sale.  A  father  may  give  his  estate  to  be  divided 
amongst  his  children,  leaving  the  mode  of  division  to  be 
arranged  by  them.  Suppose  a  &ther  were  to  give  an 
estate  to  hb  son,  stipulating  at  the  same  time  that  he 
should  provide  for  his  sisters,  and  the  son  were  to  agree 
to  give  them,  and  actually  gave  them,  10,000/.,  surely 
that  would  not  make  it  a  sale  of  the  estate  by  tlie  father 
to  the  son.  For  these  reasons,  I  think  that  the  ad 
valorem  stamp  duty  imposed  oti  the  sale  of  lands  was 
not  necessary  in  this  case,  and,  consequently,  that  the 
deed  having  been  properly  received  in  evidence,  this 
rule  must  be  discharged. 

HoLROYO  J.  Upon  the  true  construction  of  this 
and  all  similar  statutes,  I  am  of  opinion  that  the  trans- 
action in  quesdon  was  not  a  sale  of  lands  within  the 
meaning  of  the  legislature.  A  sale  imports  a  quid  pro 
quo,  in  some  way  or  other  enuring  .to  the  benefit  of  the 
party  selling.  Here  no  benefit  accrued  to  the  father,  it 
was  altogether  a  gifl  to  the  son  for  the  benefit  of  himself 
and  die  other  members  of  hL$  famOy.  The  fiither  had 
no  compensation,  so  considered  in  point  of  law.  It  is 
admitted  that  no  dftty  would  attach  if  the  whole  estate 

were 
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were  divided  amongst  the  difierent  members  of  the 
CuDiIy;  i^  tben,  any  one  receives  money  in  lieu  of  his 
duue  of  the  estate,  can  that  make  it  a  sale  within  the 
meflnbg  of  the  statute  ?  It  is  true,  that  the  son  paying 
money  for  the  estate  may,  in  some  sort,  be  considered  a 
purehaser,  but  that  does  not  make  the  &ther  a  seller ; 
and  to  bring  the  case  within  the  statute,  I  think  there 
mnst  be  a  sale  as  to  both.  I  agree,  therefore,  that  this 
nde  must  be  discharged. 

Rule  discharged,  {a) 


1825. 


Djivm  dem. 

agttintt 

DlAKOMS* 
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Baomaoe  and  Another  against  Prosseb. 


^^/ 


T*HIS  was  an  action  for  words  spoken  of  the  plaintifls  In  an  aedoa 

in  their  trade  and  business  as  bankers  at  Monmouth*  ipoken  of  the 

The  declaration  stated  that  the  plaintiffs  carried  on  the  uicir tndau 

trade  and  business  of  bankers  in  partnership  at  Mon-  JvwS^itir^ 

month  and  Brecon^  and  had  always  conducted  themselves  ^^danf and 

.  aaid.  «  I  hoar 
tbttyoQ  laj  that  the  plaintifii' bank  at  M.  has  itopped.  Is  it  true?"  Defendant  an- 
mred,  •«  Yes,  it  is.  I  was  told  so.  It  was  so  reported  at  C;  and  nobody  would  take 
tfacir  bills,  and  I  came  to  town  in  consequence  of  it  myself.**  It  was  proved  that  C>  IX. 
told  the  defendant  that  there  was  a  run  upon  the  phiintiffs*  bank  at  M,  Upon  this  ef>i- 
dcoce,  the  learned  Judge»  after  observing  that  the  defendant  did  not  appear  to  have  been 
sctnalcd  by  any  fll  wilfagainst  the  plaintiffs,  directed  the  jury  to  find  their  verdict  for  the  de- 
fendant if  they  thought  the  words  were  not  maliciously  s|ioken  *.  Held,  upon  motion  for  a  newl,.--^ 
taal,  that  ahboogh  malice  was  the  gist  of  the  action  ibr  slandef^ere  were  two  sorts  of  malice^ 
naslice  in  lkct)^nd  malice  in  lawJt  the  former  denoting  an  act  ^ona  from  ill  will  towards  an 
individual ;  ^e  latter  a  wrongful  act  intentionally  done)  without  just  cause  or  excuse;  and 
that  in  ordinary  actions  for  slander,  malice  in  law  was  to  be  inferred  from  the  publishing  the 
danderoos  mattcrAthe  act  itself  being  wrongful  and  intentional,  and  without  any  just  cause  or 
cicase ;  but  in  actions  for  slander,  prima  latdeis|giaable  on  account  of  the  cause  of  pub* 
Ksbing  the  slanderous  matter,  malice  in  fact  must  be  proved :  Held,  therefore,  in  this  case, 
that  the  Judge  ought  first  to  have  left  it  as  a  question  for  the  jury,  whether  the  defendant 
understood  A,.  J7.  as  asking  for  information,  and  whether  he  had  uttered  the  words  merely 
by  way  of  honest  advice  \o  A,B*  to  regulate  his  conduct,  and  if  they  were  of  that  opiaion^ 
thcDy  secondly,  whether  in  so  doing  he  was  guilty  of  any  malioe  in  fact. 


R  4 


with 
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X$9S^  with  credit  imd  punctuality  towards  their  creditors  and 

*  customers ;  and  until  the  speaking  of  the  words,  &c*y 

^oiui  had  never  been  suspected  of  being  guilty  of  any  act  of 


insolvency,  or  of  having  stopped  or  made  default  in 
payment  of  the  monies  due  or  owing  from  them  in  their 
said  trade  and  business,  but  were  in  good  credit  and 
gaining  great  profits,   yet  defendant  contriving   &c«, 
spoke  the  following  words :  **  The  bank  of  Bromage 
and  Snead  (the  ptaintifis)  at  Monmouth  is  stepped."    The 
second  count  stated,  that  in  a  discourse  which  the  de- 
fendant  had  with  one  L.  Watkint  in  the  presence  and 
hearing  of  othec  subjects  of  the  realm,  of  and  concerning 
the  plainti&  in  the  way  of  their  trade  and  business,  and 
of  and  concerning  the  said  bank  of  the  plaintiffi  at  itfon- 
fHo$My  he,  the  defendant,  further  contriving  and  intend- 
ing as  aforesaid,  in  the  presence  and  hearing  of  the  said 
L.  Wqtkins  and  the  said  last-mentioned  subjects,  and  in 
answer  to  a  certain  question  and  observation  put  and  madte 
by  the  said  L.  Waikins  to  the  defendant  as  to  the  said 
plabtifi  in 'their  said  trade  and  business,  and  as  to  the 
said  defendant  having  said  that  the  bank  of  the  plaintifi 
at  Monmouth  was  stopped,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintifi,  in 
the  way  of  their  aforesaid  trade  and  business,  and  of  and 
concerning  the  bank  of  the  plaintifiEi  at  Monmouth  afore- 
said, the  words  following :  **  Yes,  it  Is.  •  I  was  told  so,*' 
thereby  meaning  that  the  plaintiffs  had  stopped  and 
made  default  in  the  payment  of  the  monies  due  and 
owing  from  tbem  in  their  said  trade  and  business  of 
bankers  at  Monmouth  aforesaid.     The  third  count  stated, 
that  in  answer  to  a  question  and  observation  put  and 
made  by  Watkins  to-  defendant  as  to  the  plaintifib  in 
their  trade  and  business,  and  as  to  their  bank  at  Mon^- 

mouth 
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mculh  aferesaid^  being  stoi^ed^  defendant  spoke  the        18S& 

wards,  «  Yes,  it  b."    /rlea,  not  irailty. )  At  the  trial      ^ 

V  L  Bmoiuaji 

before  Park  J.  at  the  Summer  assizes  for  Manmotdhf        fligainii 

PftlMSB* 

1S24,  it  appeared  that  Watkinsj  on  the  1  Sth  of  January 
2894r^  met  the  defendant  in  Brecon^  and  addressing  him, 
said,  '<  I  hear  that  you  say  the  bank  of  Bromage  and 
Snead  at  Monnumth  has  stopped  Is  it  true  T*  Defisnd* 
ant  answered,  **  Yes,  it  is.  'I  was  told  so.  It  was  so  re** 
ported  at  CriclAaweUy  and  nobody  would  take  thdr  biUs, 
and  I  came  to  town  in  consequence  of  it  mjrself."  Wat^^ 
km  then  said,  *<  You  had  better  take  care  what  you 
say;  you  first  brought  the  news  to  town,  and  told 
Mr.  John  Thomas  of  it''  Defendant  repeated,  **  I  was 
told  so."  It  was  proved  on  the  part  of  the  defendant 
that  one  George  Brawny  to  whom  the  defendant  had  paid 
two  one  pound  notes  issued  by  the  plaintiffi^  told  the 
defendant  on  the  1 2th  oi  January y  that  there  was  a  run 
Dpon  the  plaintifi'  bank,  and  that  if  there  was  any  thing 
in  it,  be  must  take  the  notes  back;  and  that  he» 
Braam^  afterwards  returned  the  notes  to  the  defend- 
ant  on  that  ground;  but  he  never  told  the  defendant 
that  the  bank  had  stopped,  or  that  nobody  would  take 
their  biUs.  /The  learned  Judge  told  the  jury,  that  malice 
was  the  gbt  of  the  action^  that  it  did  not  appear  fix)m 
the  evidence  that  jthe  defendant. was  actuated  by  any  ill 
will  against  the  plaintifis ;  and  that  if  the  wctfds  were  not 
spoken  maliciously,  the  defendant  was  not  answerable ; 
that  they  ought  therefore  to  find  their  verdict  for  the 
defendant  if  they  thought  that  the  words  were  not  spoken 
maUdously,  otherwise  for  the  plaintiffi.  The  jury  found 
a  verdict  for  the  defendant^  A  rule  nbi  for  a  new  trial 
was  obtained  in  last  Michaelmas  term  by  Campbetty  on  the 
ground  that  the  learned  Judge  had  improperly  left  to  the 
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jury  the  queation  of  malice,  for  it  was  to  be  inferred  in 
tfati  case  from  the  act  of  the  defeddant,  inasmach  as  the 
oocaaion  did  not  justify  the  speaking  of  the  words. 


^.  JS*  Taunton  and  MauU  shewed  cause.  The 
questioa  of  malice  was  properly  left  to  the  jury.  In 
Better  v.  Dawaon  {a),  which  was  an  action  for  saying  of 
the  plaintifl^  a  tradesman,  *^  He  cannot  stand  it  long,  he 
will  be  a  bankrupt  soon/'  it  was  prored  by  a  witness 
that  the  words  were  not  spoken  maliciously,  but  by  way 
of  warning;  and  Pratt  C.  J.  directed  the  jury,  *'  that 
though  the  words  were  otherwise  actionable,  yet  if  they 
should  be  of  opinion  that  the  words  were  not  spoken 
out  of  malice,  but  in  the  manner  before  mentioned,  th^ 
ou£^  to  find  the  defisndant  not  guilty,"  and  they  did  so 
aiscordingly.  So  in  Bogers  t.  Cl^hn  (6),  Lord  Ahanlof 
sfcys,  ^  I  think  I  should  grievously  have  invaded  the  pro* 
viaoe  aim  jury  if  I  had  not  left  it  to  them  to  say  whether, 
oomideriag  all  the  circumstances  of  the  case^  the  ooa«- 
duot  of  Che  defendant  was  not  malidous/'  [^Bia^  X 
Under  certain  circumstances,  words  which  would  other- 
wise be  actionable,  are  prima  facie  excusable  by  die 
otscasion;  those,  however,  are  excepted  cases.}  All 
those  cases  oone  within  this  rule  that  the  circumstances 
nt^gative  mdice.  The  occasion  may  aTter  the  burthen 
of  proof^-^  but  still  the  malice  is  a  question  fi>r  the  juiy. 
M  maUoe  is  to  be  presumed,  the  presumption  is  to  go 
to  the  jury  as  proo^  therefore^  quacunqne  via,  die 
question  must  be  decided  by  them.  It  cannot  be  dis- 
puted that  the  evidence  given  by  the  defendant  tended 
to^  negative  malice.    But  even  if  that  were  doubtful,  the 

^    .  plaintiffi 
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plaintifEs  would  not  be  entitled  to  a  new  trial.  Upon  lltS# 
the  first  connt  it  is  clear  that  the  verdict  was  prc^rly  ^7..  i. 
found  for  the  defendant*  for  there  was  no  evidence  to 
support  it,  the  words  there  set  out  amount  to  a  positive 
stiBtement  by  the  defendant  that  <*  the  bank  of  Sramage 
and  Snead  at  Monmoaih  had  stopped;"  the  evidence  was 
that,  m  answer  to  questions  whether  defendant  had  said  so^ 
and  whether  it  was  tme,  the  defendant  said  it  was,  and 
diat  he  was  told  so^  and  that  it  was  so  reported  at  Cricks 
liaadL  Now  these  words  do  not  amount  to  a  charge 
that  the  bank  had  stopped ;  there  is  a  material  variance 
between  the  all^;ation  and  the  proo£  The  second 
coant  is  quite  new  in  form;  and  it  alleges  that,  in 
answer  to  a  question  put  by  Watkins  to  defendant  ba  to 
the  p]ainti£&  in  their  trade  and  business,  and  as  to  the 
defeodant  having  said  that  the  bank  of  the  plaintifi  at 
Monmouth  had  stopped;  the  defendant  spoke  of  and 
coDoeming  the  plaintifi  in  the  way  of  their  trade  and 
business,  and  of  and  concerning  the  bank  of  the  plain* 
tiSi  at  IfonmofiM,  the  words,  <*Yes,itis;  I  was  told  so.'' 
It  is  not  averred  that  the  answer  had  reference  to  the 
assertion  that  the  bank  had  stopped.  If  a  verdict  had 
been  found  for  the  plaintiffi  on  that  county  no  judgment 
amid  have  been  given.  The  third  count  <is  equally 
ofagecdonable.  It  is  quite  ambiguous  whether  the  de* 
findant  meant  to  say  that  he  had  used  certain  words  or 
diat  those  words  were  true.  The  record  is  therefore 
defecdve^  Garfbrd  v.  Clark  (a),  and  on  that  ground  the 
Court  will  not  grant  a  new  trial. 

Gmpkff  and  Gf.  JR.  Cross  contrJL    The  words  spoked 
by  the  defendant  were  in  themselves  dearly  actionable» 

(a)  pv.  JKSk.  S57. 

and 
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■ 

apd  the  plfdoUff  is  entitled  to  a  new  trial,  unless  it  is  to 

be  decided  that  in  all  cases  of  slander,  without  reference 
B>oxAoa  1*      • 

n^insi       to  the  occasion  or  circumstances  of  uttering  it,  malice  is 

a  question  for  the  jury.  It  has  hitherto  been  understood 
that  when  slanderous  words  are  spoken,  without  any 
privilege  for  the  communication,  the  law  infers  malice 
from  the  probable  result,  viz.  the  injury  to  the  defend- 
ant. The  cases  cited  on  the  other  side  were  instances 
of  privileged  communications,  and  totally  different  from 
the  present.  Suppose  this  defendant  to  have  said  that 
the  plaintiff  stole  a  horsey  it  would  be  no  answer  to  say 
that  he  had  heard  so,  and  believed  it  to  be  true;  no 
question  of  malice  could,  under  such  circumstances,  be 
left  to  the  jury.  A  plea  stating  such  fiicts  would  be 
dear](y  insufficient;  the  evidence  must  be  likewise  in* 
sufficient  when  given  under  the  general  issue.  Now,  in 
this  respect,  there  is  no  difference  between  words  im- 
puting felony  and  insolvency.  Even  if  the  words  had 
been  i^ken  to  the  defendant  under  circumstances  which 
justified  .them,  yet  a  feithful  repetition  of  them  woujd 
not/be  justified  unless  the  author  were  named,  Davis  v. 
Lewis*  {a)  Here  there  was  not  a  feithful  repetition  of 
what  the  defendant  heard ;  he  was  told  there  was  a  run 
i^on  the  bank,  and  he  reported  that  it  bad  stopped. 
Then,  as  to  the  sufficiency  of  the  evidence,  there  cer- 
tainly was  evidence  to  support  the  first  count  lUille^ 
dale  J.  In  an  action  for  words  you  cannot  out  of  a 
question  and  answer  make  an  affirmative  proposition. 
You  must  state  the  question  and  answer.]  Still  the 
evidence  may  be  taken  as  an  admission  by  the  defend- 
Wt  that  Ijie  said^  so  and  so  on  a  former  day ;  and  evi- 

(tf)  7  r.  R.  17. 

I 

dence 
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dence  of  an  admissicta  of  having  spoken  certain  words  is       r825. 
sufficient  tb  support  a  declaration  charging  those  words.      .  . 
To  the  second  and  tfaivd  counts  no  objection  was  made      .ji^mic. 
at  the  trial,  and  die  words  were  proved  as  laid.  \Bayley  J. 
Does  the  question,  «  Is  it  true  V  mean,  1«  Is  it  true  that 
7<m  said  so  and  so  7*  or,  *'  Is  it  true  that  the  bank  has 
stopped  7*3    'That  being  equivocal,  Was  a  question  for 
the  jury.     If  the  defendant  by  answering,  ••  Yes,  it  is,** 
meant  that  he  had  used  the  words,  fhe  second  count  was 
proved;  if  he  meant  that  the  bank  had  stopped,  the 
third  count  was  proved ;  and,  in  eidier  Case,  the  plaintUf 
Vas  entitled  to  a  verdict 

Cut.  adv.  vulL 

Bayley  J.  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  for  slander.  The  plaintiffii  were 
bankers  at  Monmouth,  and  the  charge  was,  that  in  to- 
swer  to  It  question  from  one  Lewis  Watkins,  whether  he, 
the  defendant,  had  said  that  the  plaintiff's  bank  had 
stopped,  the  defendant's  answer  was,  **  it  was  truts,  hd 
had  been  told  so.'*  The  evidence  was,  that  WaikfAs 
met  defendant  and  said,  ^*  I  hear  that  you  say  the 
bank  of  Brdlnage  and  Snead,  at  Monmouihf  has  stopped. 
Is  it  true  ?*  Defendant  said,  •*  Yes  it  is;  I  was  told  so.** 
He  added,  <<  it  was  so  reported  ztCrickA(mett,w^d  nobody 
wotrid  take  iJiebr  bitts,  and  that  he  had  come  to  town  in 
consequence  of  \t  himself.**  Watkins  saSd,  ••  Yon  hkd 
better  talce  dare  what  you  feay;  you  first  brotrgWt  ttte 
news  to  town,  and  told  Mr.  John  iliomas  of  Jt.*  De- 
fendtot  repeated,  **  I  was  told  so.**  Bef^dant  bad 
been  told  at  Crickhme%  there  was  a  iHin  upon  ptainttfi* 
bank,  but  not  that  it  had  stopped,  or  that  nobody  would 

• 

take  their  bills,  and  what  he  Sfud  went  gready  beyond 

what 
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IMS.  wbat  be  had  heard.  The  learned  Jadge  ocmsidered  die 
words  as  proved,  and  he  does  not  appear  to  have  treated 
it  as  a  case  of  priyileged  communication ;  bat  as  the 
defendant  did  not  appear  to  be  actuated  by  any  ill  will 
against  the  plaintiffi,  he  told  the  jury  that  if  they 
thought  the  words  were  not  spoken  maliciousfyf  though 
they  might  unfortunately  have  produced  injury  to  the 
plaintiffii  the  defendant  ought  to  have  their  verdict ;  but 
if  they  thought  them  spoken  maUcioiafyf  they  should 
find  for  the  plaintiff:  and  the  jury  having  found  for  the 
defendant)  the  question  upon  a  motion  for  a  new  trial 
was  upon  the  propriety  of  this  direction.  If  in  an  ordi* 
nary  case  of  slander,  (not  a  case  of  privileged  commu- 
nication), want  of  malice  is  a  question  of  fact  tor  the 
consideration  of  a  jury,  the  direction  was  right;  but  if 
in  such  a  case  the  law  implies  such  malice  ns  is  neces- 
saiy  to  maintain  the  action,  it  is  the  duty  of  the  Judge 
to  withdraw  the  question  of  malice  from  the  consider- 
ation of  the  jury :  and  it  appears  to  us  that  the  direction 
in  this  case  was  wrong.  That  malice^  in  some  sense,  is 
the  gist  of  the  action,  and  that  therefore  the  manner  and 
vccawn  of  speaking  ike  words  is  admissible  in  evidence 
to  shew  they  were  not  spoken  vnA  malice^  is  said  to 
have  been  agreed  (either  by  all  the  Judges,  or  at  least 
by  the  four  who  thought  the  truth  might  be  pven  in 
evidence  on  the  general  issue),  in  Smith  v.  Bichard" 
son  (a) ;  and  it  is  laid  down  1  Com.  Dig.  action  upon 
the  case  for  de&mation  G  5.  that  the  declaration  must 
shew  a  malicious  intent  in  the  defendant,  and  there  are 
some  other  vary  useful  elementary  books  in  which  it  is 
wtiA  that  malice  is  the  gist  <^  the  action,  but  in  what 

(«)  ITiibf,  S4. 
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sense  the  word  Mo/fc^  or  malicious  itdmU  are  hem  to  be       ISM. 

uo^rgtoody  whether  in  the  popular  9ense»  or  io  the 

sense  the  law  puts  upon  those  expreswoQ8»  none  of  these 

aiithoriti^  state*    Malice  in  common  acceptation  rmeads 

ill  will  against  a  person,  but  in  its  I^gftl  sense  it  meaoi 

a  wroDgful  acl,  done  intentionally,  without  just  cause  or 

excuse.    If  I  give  a  perfisct  stranger  a  blow  likely  to 

produce  death,  I  do  k  ^  malice,  because  I  do  it  isiAm- 

tma%  and  without  just  cause  or  excuse.     If  I  maim 

cattle^  without  knowing  whose  they  are»  if  I  poison  a 

fishery,  without  knowing  the  owner,  I  do  it-^  maliaSf 

becsnse  it  is  a  wrongful  act,  and  done  intentbnally*    If 

I  am  arraigned  of  felony,  and  wilfully  stand  mote,  I  am 

said  to  do  it  of  malice^  because  it  is  intentional  and  wtlh^ 

out  jost  caose  or  excuse,  (a)    And  if  I  traduce  a  maOf 

whether  I  know  him  or  not,  and  whether  I  intend  to  do 

him  an  injury  or  not,  I  apprehend  the  law  considers  it  aa 

done  of  malice,  because  it  is  wrongful  and  intenttooaL  It 

equally  works  an  injury,  whether  I  meant  to  produce  an 

bjury  or  not,  and  if  I  had  no  l^gal  e^ccuse  for  tbo 

shnder^  why  ia  he  not  to  haye  a  remedy  agaiost  me  iat 

the  injury  it  produces  ?  And  I  apprehend  the  law  reoog** 

nizes  the  distinction  between  these  two  desctiptiona 

of  malice,  malice  in  fiu^  and  malice  in  law,  in  actiona 

of  slander.     In  an  ordinary  action  for  words,   it  ia 

sufficient  to   charge  that  the  ddendant  spoke  then» 

fakdy^  it  is  not  necessary  to  state  that  they  were  spoken 

mali^oudy.    This  is  so  laid  down  in  Slj^  392^  and  wse 

adjudged  upon  error  in  Mercer  v.  Sparks^  {b)    The 

objection:  there  was,  that  the  words  were  not  ohargnd 

to  have,  boen  qpdcen  maliciously,  but  the  .CouiA  ms^ 


(a)  Jlutadl on:4himh^\%  N.  1. 

swered, 
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1M5.       swered,  that  the  words  were  themsehres  malieioiis  and 
"        slanderous,  and,  therefore,  the  judgment  was  affrmed. 

agOttu  Bnt  in  acdons  for  such  slander  as  is  primft  fiicie  ex- 
cusable on  account  of  the  cause  of  speaking  or  writing 
it,  as  m  the  case  of  servant's  characters,  confidential 
advice,  or  communications  to  persons  who  ask  it»  or 
have  a  right  to  expect  it,  malice  in  fiict  must  be  proved 
«  by  the  plaintiff,  and  in  Edmonson  v.  Stevenson  (a),  Lofd 
Mansfield  takes  the  distinction  between  these  and  or- 
dinary actions  of  slander.  In  Weaiherstane  v.  Ham^ 
tins  (&),  where  a  master  who  had  given  a  servant  a 
character,  which  prevented  his  being  hired,  gave  his 
brother-in-law,  who  applied  to  him  upon  the  snbjecst,  a 
detail  by  letter  of  certain  instances  in  which  the  servant 
had  defrauded  him ;  Woodj  who  argued  for  the  plaintifl^ 
insisted  that  this  case  did  not  difier  from  the  case  of 
common  libels,  that  it  had  the  two  essential  ingredients^ 
-slander  and  fidsehood;  that  it  was  not  necessary  to 
prove  express  malice;  if  the  matter  is  slanderous,  maliee 
is  implied,  it  is  sufficient  to  prove  publication;  the 
motives  of  the  party  publishing  are  never  gone  into, 
and  that  the  same  doctrine  hdd  in  actions  for  wotds, 
tio  express  malice  need  be  proved.  Lord  Mansfietd 
md  the  general  rules  are  laid  down  as  Mr.  Wood  has 
stated,  but  to  every  libel  there  may  be  an  implied  jus- 
tification from  die  occasion.  So  as  to  the  wvNfds,  in- 
stead of  the  plnntifi^s  shewing  it  to  be  fiilse  and  raali  * 
tnous,  it  appears  to  be  incidental  to  the  appKcation  fay 
the  intended  master  for  the  character ;  and  Bidler  JT. 
said,  this  is  an  exception  to  the  general  rule,  on  aceoont 
of  tlte  occanon  of  writing.  In  actions  of  ihis  kind,  tlie 
plaintiff  roust  prov<p  the  words  '*  malicious"  as  well  as 

(a)  Bya.N.P,».  (6)  1  Term  J^p.  lia 

jaUt. 


BMitAcs 
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» 

vonb  qsokeo  oonfidenliaUy  upon  adfiee  aaked^  no  rncAa^^ 
litff  mlesB  express  mslice  can  be  pfOTed«  So  in  Sbnn- 
graoev.LeBr4ian{b\  Jjord  Man^iddsMxB  that  noaetisn 
esn  be  maintained  agwnst  a  master  for  the  ebaraotev  he 
gires  a  s^ront,  unless  thae  are  extraordinary  civcttm- 
stanoes  of  express  malice*  '  But  in  an*  ordinaiy  acti<Mi  for 
a  libd  or  for  words,  though  evidence  of  malice  may  be 
gihrcQ  to  increase  the  damages,  it  never  is  considered 
as  essential^  nor  is  there  any  instance  of  a  verdict  for 
a  defendant  on  the  ground  of  want  of  malice.  Num- 
berless occasions  must  have  occurred  (particularly  in 
cases  where  a  defendant  only  repeated  what  he  had 
heard  before,  but  without  naming  the  author),  upon 
which,  if  that  were  a  tenable  ground,  verdicts  would 
have  been  sought  for  and  obtained,  and  the  absence  of 
soy  such  instance  is  a  proof  of  what  has  been  the  g^ 
neral  and  universid  opinion  upon  the  point.  Had  it 
been  noticed  to  the  jury  how  the  defendant  came  to  speak 
the  words,  and  had  it  been  left  to  them  as  a  previous 
question,  whetlier  the  defendant  understood  JVatkins  as 
asking  for  information  for  his  own  guidance^  and  that  the 
defendant  spoke  what  he  did  to  JVatkins^  merely  by  way 
of  honest  advice  to  regulate  his  conduct,  the  question 
of  malice  in  fact  would  have  been  proper  as  a  secon^, 
question  to  the  jury,  if  their  minds  were  in  favour  of 
the  defendant  upon  the  first ;  but  as  the  previous  quesf^ 
tion  I  have  mentioned  was  never  put  to  the  jury,  but 
this  was  treated  as  an  ordinary  case  of  slander,  we  are 
of  opinion  that  the  question  of  malice  ought  not  to 
kave  been  left  to  the  jury.    It  was,  however,  pressed 

(o)  S  r.  Jl.  61.  (*)  3  ihirr.  2425. 
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1SS5«  npoa  us  with  oonsiderable  fences  that  we  oug^t  not  to 
grant  a  new  trial,  on  the  giouncL  that  the  evidenoe  did 
not  support  any  of  the  oounta,  in  the  dedaration*  but 
upon  earefiiUy  attending  to  the  declarati<Hi  and  the 
evidence  we  think  we  are  not  warranted  in  saying  that 
there  was  no  evidence  to  go  to  the  jury  to  support  the 
dedaration;  and  had  the  learned  Judge  intimated  an 
opinion  that  there  was  no  such  evidence,  the  plaintiff 
mig^t  have  attempted  to  siq>ply  the  defect  We, 
therefor^  think  that  we  cannot  properly  refuse  a  new 
trial,  upon  the  ground  that  the  result  upon  the  trial 
mi^t  have  been  doubtfuL  In  granting  a  new  trial, 
however,  the  Court  does  not  mean  to  say  that  it  may 
not  be  proper  to  put  the  question  of  inalioe  as  a  ques- 
tion of  fact  for  the  consideration  of  the  jury ;  for  if  the 
jury  should  think  that  when  Watkins  asked  his  questkm 
the  defendant  understood  it  as  asked  in  order  to  obtain 
information  to  regulate  his  own  omduct,  it  will  range 
under  the  cases  of  privileged  comnHUpcatkm»  and  the 
question  of  malice,  in  &ct^  wQl  then  be  a  necessary  part 
of  the  jury's  inquiiy ;  -but  it  does  not  appear  that  it  was 
I^  to  the  juiy  in  this  case,  to  consider  whether  this  was 
understood  by  the  defendant  as  an  appUcation  to  him 
for  advice^  and  if  not,  the  question  iX  malice  was  im- 
prqterly  left  to  their  consideration.  We  are^  there- 
fore, of  opinion,  thfit  the  rule  for  a  hew  trial  nmst  be 
absolute* 

Rule  absolute. 


IN  TBX^  SiXTB  Ykar  OS  G£OBG£  IV.  8C9 

I8S5. 

Doe  on  the  Demise  of  Lord  Darlington 
against  (2ocK  and  Otbers«  (a) 

J^DWARD  LAWES  moved  for  jadgioent  against  the  la  ^i 

casual  cgector ;  the  service  being  withoat  objection  ifhiSr£!ib4in 
IS  to  all  the  tenants  except  (xie  JiAn  Denham^  with  i^^!^^ 


respect  to  whom  it  was  stated,  thata  copy  of  the  dedar-  g^|^g°^^ 
ation  and  notice  was  affixed  to  the  door  of  the  dweUtna^-  ?^?^  ^  ^*">a 

^     held  to  be  M- 

house  of  J.  D.  (then  tenant  in  possesion  of  the  residue  cemtaj  to  ■«?• 
of  the  premises),  which  was  locked  up,  no  person  being  teuuiii  with 
readent  ther^,  and  the  tenant  not  havii^  lived  there  ncMr  dJdmtioii. 
in  the ndghbourhood  for  three  months,  and  having  no  j^^ of ahouM 
other  residence  in  the  county.    The  affidavit  further  J^tJ^J^^u 
stated,  that  all  the  premises  sought  to  be  recovered  by  J^  j^!Jf^* 
the  dectment  had  been  let  to  one  J.  Coctm  who  had  nMmthtaftau 

'  wmb  fixed  • 

underlet  different  parts  of  than  to  Jekn  Denham  and  copyoTado. 

clmti(Mi  in 

the  other  tenants.     On  this  affidavit,  it  was  submitted  ejectment  to  tlw 
by  LaweSf  that  either  the  service  on  Denham  might  be  that  tiie  lerHoo 
considered  sufficient ;  or  that  the  serrice  on  Cock  would  ^^^7*^ 
entitle  the  lessor  of  the  plaintiff  to  judgment  as  to  the  ^J^JJ^ 
whole  premises,  for  as  they  had  been  originally  let  to  t»««todltaia 
him,  the  possession  of  the  m[ider-tenants  was  his  pos« 
sesaon.    He  quoted  Roe  v.  Wiggs^  2  N.  R.  330.    But 

LiTTLEDALX  J.  held  the  affidavit  defective  as  to  the 
premises  in  Denham's  occupation,  as  to  them  he  con- 
fldered  the  case  to  be  one  of  a  vacant  possession.  He 
also  held,  that  notwithstan^g  Codk  was  lessee  of  the 
whole  premises,  the  several  tenants  in  actual  possession 
must  be  separately  served. 

Rule  refused. 


(«)  Thk  and  the  IbUowing  caw  wen  decided  in  the  tenn,  but  were 
accidnlaUy  emitted  in  their  proper  place. 
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18M. 


Thomas  against  Williams. 


Ankftreoiti 


^  JQOGEBS  having  obtabed  a  rule  nisi  for  jadgmoit  as 


^JL^!^"^         in  case  of  nonsuit^  upon  reading  an  affidavit  filed  on 
after  a  ruia  fbr  the  part  of  the  plaiutifl^  consented  to  take  a  peremptory 

JudgnaDtf  as  In  %  •  ' 

emB^imnaa-^    undertaking,  but  he  prayed  that  the  rule  might  not  be 

mjty  hag  bacn 

dlMhai^       discharged,  but  be   enlarged  until  the  next  term,  to 
fc^'.*  JL^/^^'^^'^  enable  hioif  consistently  with  the  practice  of  the  Courts 

to  move  for  a  rule  for  costs  for  not  proceeding  to  trial, 
inasmuch  as  it  was  laid  down  in  3  Tidd^s  Practice^  819. 
eighth  edition,  that  a  defendant  cannot  move  for  jadg* 
ment  as  in  case  of  a  nonsuit,  and  costs  for  not  proceed* 
ing  to  triil  at  the  same  time,  nor  cfier  numngjer  the 
former  is  he  aUaeoed  to  apphfjbr  the  latter^  and  the  same 
rule  is  laid  down  in  Hvttoek  on  Costs,  804.  and  in  Arch* 
bMs  Practice. 

'  Batlet  J«  however  was  of  opinion  that^  notwith- 

standing what  appeared  in  the  books  of  practice^  a  rule 
for  costs  might  be  obtained  after  the  rule  for  judgment 
in  case  of  a  nonsuit  was  discharged. 

Rule,  discharged* 


END  OF  EASTER  TERM. 


CASES 

« 

ARG0ED  AND  DETERMINED  ^^^^ 


m  TB( 


Court  of  KING'S  BENCH, 


iir 


Trinity  Term, 

In  the  Sixth  Year  of  the  Reign  of  Gcorob  IV. 


John  Evans  against  Gwtnn£  Gill  Vaughan,    ^nday. 
Heir  of  Gwynne  Vauohak,  deceased. 

J)ECLARATION  on  a  lease^  bearing  date  the  24fth  ^7^^  ^^"^ 
aSjfyril  17$6>  whereby  G.  Faughatif  deceased^  de«-  estate,  by  lease 
Biied  to    FF*  Evans  the  plembes  therein  described;  eeutedupon 
babeoduQi  .to  him  W.  Effans,  and  bis  beira>  for  the  aeuied^^' 
natand  Ures  of  hiol  W.  Evans,  since  deceased,  John  ^te?ffi^  ^if^ 

rematDder  to 
ha  fint  and  other  800«  in  tiul,  with  a  power  to  (he  tenant  for  life  to  grant  leases  for  yean, 
<l<i»nnMl«  on  three  lirei.  ^.  afterwards  granted  a  lease  of  part  of  the  estate  in  question 
^  the  Utcs  of  three  persons  therein  named,  and  the  life  of  the  survivor ;  and  there  was  a 
MiOMt  tiiai  tha  kssee  diould  quietly  hold  and  enjoy  the  pr^miMs/ar  and  during  Ute  taid 
^^nn,  without  interruption  of  the  lessor,  his  heirs  or  assigns,  or  ally  other  person  claiming 
mf  mn»t  rigb^  or  inlvest  byt  from,  or  under  him  or  any  ofhu  aucestora.  The  lease  being 
^  three  lives  absolutely,  vras  not  conformable  to  the  power,  and  became  void  on  the  death 
of  ^.,  aid  hia  ddaat  son  biwigbt  an  ^eetment  and  emictcd  the  lessee,  tviro  of  the  cestuy  que 
ncsbebg  then  living :  Heldk  that  the  eldest  son  was  a  person  claiming  under  the  lessor  within 
tte  neaiiag  of  6w  corenaBt  Ibr  quiet  enjoyment.  Held,  secondly,  that  fay  the  words,  dur- 
>M  ^  Mid  term  in  that  covenant,  the  partiesintended  a  term  to  continue  so  long  as  any  of 
^  cfMoy  que  vies  survived,  and  not  a  term  to  continue  only  for  the  life  of  the  grantor. 
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yAvanAVp 


i^2  CASES  jv  TRINITY  TERU 

ISQrB.       HwiiSj  the  plointift  and  T.  JBvflw,,jom  of.itbe  wd 
j,^  ^         IF.  £^iu,  luid  during  the  life  and  lives  of  tW^nrvi^rj 
«f«'*«<        at' the  rent(thereiiv;neQtionedJ     Ck>venwt  bK  tj^  Iww 
for  biraselfy  his  heirs  aod  assigxu,  that  the  lesaeqaiKl 
liis  heirs  should  quietly  and.  peaceat>Iy .  hold,  occap^y 
possesSf  and  enjoy  the  premises  for  and  during  tie  said 
iemh  witliout  the  let,  sait,  trouble,  hindrance^  xnolest- 
ation,  disturbance,  or  intenrupiiop  of  the  said  G.  Fit^gfuHh 
his  heirs  or  assigns,  or  any .  other  person  rclakntng^f 
to  claim  any  estate,  right,  or  interest  ini  or  U>4ie  jKfuae 
)>remise8,  &a  or  any  part  thereof  Uyi  fn^noj  'tqvr  uMer 
him  or  any  of  his  ancestors.     Breach^  ^hsi..atl¥i^  ^e 
death  of  the  lessee,  whose  heir  the  {ilaittUfT  was^.tlie 
pltuntiflTbad  not  been  permitted  ipeaQ<fcal]^;.a^d(5luieftly 
to  enjoy  tlie  premises  fm-  and  during  the  ^md.  tmh 
vritluHit  the  let,  suit,  trpuble,  ^hiodrpncet^fPloleflf^Oti^ 
disturbance,  or  interruption,  of  0]^  s^id ,  G^  Vat^^fin, 
his  heirs,  or  assigns,  or  any  other  perwin>  W^tpCig^^ 
4:laiming  or  to  claim  any  estate,  righl^  oV'inteiesl&jil'Ae 
•^me  pi'emises,  or  any  part  thereof  biM^  «ifb  A^^eODr 
trary  tliereof,  that  the  defendant .  iaiymijr  cliliii^m;  •an 
.estate,  riglit,  title,  and  interest  ii^' and;  Ip.tb^^ttidde- 
jnised  premises,  by  virtue  of  a  certain  tide  tlit^neti^  to 
liim  theretofore  made  and  ^mmd,  bys  fram^  99A  upder 
lihe  said  O^Vaugka^  after  the  makif^i^ftUiie  mdhr 
4entur^  and  after  the i^espeolive  deaths  oi  ttl^saM  6^ 
Vm^han,  and  W*  JBipoms,.  and  beforf^  the  eafpirfiH^  ^ 
the  said  iermf  to  wit,  on  the  Ist  of  Januatif:l%}3t  ^ 
&c<j  by  virtue  of  the  said  estate^  right,  and  inta^sfi  en- 
tered into  and  upon  the  said  demised  premises^  with  die 
.appuntenanoea  in  .and  upon  the  said  possossiM -00  the 
pbinjtiff,  and  enktc^  the  plaintveTirom  the  aania^  and 
ll)d  ptaintiiF  so  evicted,  &c* . .  Pka,  UU  Non  est  faotunu 

18  2dly, 


Vaoohait. 


IN  THE  Sixth  Year  op  G£0R6£  IV.  isi 

2dlj.  That  defendfOit  did  not  claim  any  estate,  right,  IS9S. 
tide^  or  interest  in  and  to  the  said- demised  premises,  by 
▼irtue  of  afiny  title'  to  hini  theiv^dfotie  made  and  de-  ,,'V«>u' 
rived  by,  from,  atid  uuder  the  said  O.  Vaugkan.  Issue 
thereon.  Sdly^f  That  diefendant  did  not  enter  into  and 
^Q  the  said  d^nnised  premises,  before  the  expiration  of 
Aeudd  teffm^  upon  which  also  issue  was  joined.  At  the 
trifllbeibre'jfltHotf  G.  J;,  at  the  ikffV&O^sftr  sittings  after 
last  tBtm^  the  foUowiikg^^  appeared  to  be  the  facts  of  the 
case.  By  lease  and  rdease  of  die  28th  and  39th  Oo 
Uier^  1774,  O.  Vaughan  being  seised  in  fee  simple  of 
the  demised  prettrises'  (amongst  others)  upon  his  mar- 
liige,  settled  his  estates,  comprising  the  premises  in 
qMMioii^  upotl  hiantelf  for  life^  remainder  to  his  first 
snd^odier  wota  m  tail;  and  the  deeds  contained  the 
Mlewiag'lefisiag  power,  ^  that  it  shall  be  lawful  for  the 
petson  (being  in  possession  of  all  or  any  part  of  the  pre- 
nises  hereitibefone  mentioned,  by  virtue  of  any  of  the 
Kttutntidtt^^^by'  any  deed  indent^  to  make  any  lease  or 
kisetf*df  ibe  said  j^remlses,  for  any  term  or  number  of 
yests  not  exceeding  twenty^one  years  from  tlte  making 
the^eisf,  ^ibr  miy  term  or  number  of  years  deterniin* 
flUettpAn  oM,  two,  ot*  three  Kfe  or  lives  in  possession, 
lot'^-ltay  df  future*  interest^  so  as  the  estate  iki  pos- 
stettnn  flrtill^fctiir(8  interest  be  determilnable'  upon  tke 
^Mdla  of  bd^  tWiv  or  three  person  or  pei9on%  and  be 
not  to  continue  any  lon^r  dian  for  die  liv^s  of  three 
fendi^jiMliemost^'&c.''  €hB^»^'l^af/^Aan,  the  testator 
M^aiMfiint  for  life  under  tho  mkirta^  settlement;  on  the 
iMi^  AprUm^i  granted  the  lease  mentioned  in  the 
dedtarafllMa^^t^^m  XtoywiOid'bltf  bdvs,  habendliRi't(i''liim 
and  fMi^Ntf^  fknritW  £9th  of  St^xl^fftfey' tken^ilast  for 
ibetiv^'iofilM  three  persons  fOentioned  in  the  deciar* 

T  2  ation, 
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1S25.  |ilron»  and  die  life  of  the  8iirvivw{  «|d  liie  kase  eon* 
tabled  the  ooremints  for  quiet  enjojrftMltt  there  aet  Mt 
ThepkmUff  wag  the  eldest  «m  and  Mr^  lAvr  9f  Ae 
Ies80e»  who  died  intestate  on  the  #th  of  Aii^gut^  1796. 
The  fdaintiff  entered  into  pooMMon  of  the  deansed  pre* 
miieS)  and  cootinaed  in  poafesrion  witil  the  9rii  of 
ifooember  1816,  when  the  defendant  recovered  pcnca* 
sion  in  an  action. of  ejectment^  CD  liie  ground  tbftt  the 
lease  was  Toid^  not  being  eraferoiable  to  iha  power,  the 
lessor  onljr  having  power  to  make  leaeea  for  twen^^one 
years  absolutely,  or  fcr  years  determinable  on  thi|Mi  lives, 
and  tlie  lease  in  question  being  a  freehold  lease  lor  three 
Kresb  Two  (^tiieeestuyqne  vies  wera  then  IMog*  Upon 
this  evidence  it  was  oontoided  by  the  defendant's  toon- 
fidf  that  there  was  no  breach  of  the  covenant;  first, 
beeanae  the  defendant  eould  net  be  said  to  hare  daiaMd 
under  his  father,  bul  in  his  own  right  as  tttiant  in  tail 
under  the  marriage  settlement;  and,  seeondly,  that  there 
was  no  eviction  dmi^ig  Ike  term,  becuise  the  term 
granted  by  the  lease  expired  upon  the  death  <^  the  firsl 
tenant  for  life;  The  Lord  C»  J.  w^as  of  opinion,  that  the 
defendant  must  be  considered  to  have  claimed  uhder  hia 
father,  within  the  meaning  of  the  covenant  ;•  and,  se- 
condly, that  the  words  **  the  said  term"  in  the  lease 
meant  the  term  vhieh  the  lessoir  purported  to  grant, 
via^  a  term  eoodniiing  fer  three  lives,  andf  tfaepsfore, 
there  was  a  breach  of  covsenant  by  the  defendaotWvio- 
iido  of  the  plaintiff  during  that  term*  The.  joay  having 
feund  a  verdict  for  the  plaintiff,  damages  ISOM^ 

WiR.  TamUm  now  moved  fora  newirial  upen  both 
grounds.  He  admitted,  however,  as  to.  the  tot  poiot, 
that  the  view  taken  of  the  subject  by  tbe  I^rd  Chief 

17   .  Justice 


IN  tM  SiiCTu  Y£a&  Of  G£OROE)  IV.  9«8 


haA»  mas  mtpfortoA  •  by  the  dadtton  in  Htnd  ▼•        IMSm. 

Ndckar.{m)     As  to  .tl)e  other  point,  there  wa$  n0 

hflQidi  ^tbe  QpRreoaat  by  the  defendant,  becaa^e  he 

did  not  emt  the  lessee  during  the  term,  but  ^er  it 

ind  detanained*    The  lease  not  bdog  conlbvmaUe  to. 

the  fpiier,  vaa.  valid  onty   duriiq;   the   life   of  the 

gnolor.    Upon  his  death  it  became  absolately  void, 

iMdfml  v^  JAirkr(i),   Doe  d.  Mariin  t.  Waik.{€} 

The  iiarm  granted  by  the  lease  was  therefore  delerr< 

mined  on  the.death  of  the  tenant  for  life.    The  word 

^eiR  sigaifica  She.estale  land  interest  possed  by  ttie 

leasee    It  k  true  that  Lord  CSnte,  lInst.M{b.)  Bays,^ 

that  the  aBani  itariainns  signifies  not  only  the  limit 

and  haitatbn  of  time,  bat  alao  the  estate  and  inw 

temi  timtr'pasaes  for  that  time;   bat  in  the  passuge 

ahif fr  ifimaediaScly  follows,  it  is  dearly  used  as  signifyt/ 

isg  the  cslBle  and  interest  that  passed.    He  goiea  on, 

^'ea-'ifrai  man  ouke  a  lease  for  SI  yeus,  and  ^aftar 

isake  a. (lease. to  begin  a  jme  H  eMpiratione  pinaedkii 

Unmmtil 4xmu»um  dindsB:  and  after  the  first  lease  is- 

aMreaderad,    yet  the   second  lease  shall  hegai  pre* 

said]f.|..faat'  if  it  had  been  to  b^n  fost  Jmem  et  av*< 

^KradoneRu  pmHtti  21  atmorunh  hi  that  case,  altbougb 

the  first  term  had  been  sarrendered,  yet  the  second 

leve  shouU  not  begin  till  after  the  21  years  be  endttd 

by  eflhudon.of  time."     Here  Lord  CMce  poiats  out  das 

dirtiactiatt  bttween  the  words  time  and  term.     The 

voids  dnrai^  the  udd  term  are  therefore  BynenymowS 

vidi  the  words  durmg  the  continuance  of  the  eMi^\, 

Then  the  estate  granted    by  the  lease  being  at  an 

end^  aad  the  lease  itself  being  void  on  the  cteath^  d^ 

the  tenant  for  life,  all  the  covenants  which  related  to 

(a)  Ihui^  4J.  {b)  1  7.  J?.  86.  (e)  7  7.  Jt.  89. 

T  3  and 
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189S.  attd'wer^  dependant  on  the  ^tate  ugciliitdd  am 

'^^  OaOf  Vhrthcoie  v.  UnderhiUiiB^i  Oap&rihttrst  -rJ  O^wi^ 

<«o<*ii< ,  AM^ijf  (AX  '  Soprani  v.  iStskm)  (v)^  '  JQtnk^'  Vi  PiakKlefi^M 


Here  ihe  o^viaiant  for  qaiet  e&jt>yaientii9'iA<)4 
nmnin|g '%ith  the  land,  relatkig  tcaod'dep^disiit/^oii 
the  estate  granted  by  the  leafee;  ifrbeoaaaa^id'  thanN 
fore  on'  the  cesser  of  the  estate 'to  whkb  < il:  -ralaled, 
and,  consequently,  there  was  not  any  breach  of  coveoaiit 
by  Ae defendant  during  the  terinv  -  j'  •     -^.-^^ 

Abbott  C.  J*  It  is  a  good  roleof  «kialniotiaia4hai 
deeds  should  be  construed  so  as  to  gire  cflbfeftitD^^'inM 
tentkm  of  the  parties.  This  caae  ^arises ^ 'Oa^  ^wiJdead 
whereby  the  lessor  for  hinisdif,  liis^hehs,  fBldi  fi^digaA^ 
covenants  that  the  lessee  and  his  heirs' {ftagring^^eduts 
and  duties,  aind  parforming  theoovenanis  andmgraeiiiBDts 
in  the  indenture  contained,  shoold  andihighipeaoeaUy 
andquiedy  have^  hold,  occupy,  poUiiiBi^  aiid  'enjbji.all 
and  singular  die  demised  premises  §or  anii'.d]i]Mgitho 
said  term,  without  die  let,  suit,  trouUe,  hindDBiwep  mo* 
Itetbdon,  disturtiance,  or  interruption  of  theiessor^i  'his 
heirs  or  assigns,  or  any  other  person  or  persoarf  daiil>* 
ing,  or  to  claim  any  estate,  right,  or  inlerest  in  .or  to  the 
same  premises,  or  any  part  thereof  by,  from^  or  <  under 
him  or  atly  of  bis  ancestors^''  and  the  q[iie6tion  is,  .»iiat 
the  parties  to  thier  dded  kitended  by  ihe  wosds  >^iF  Smng 
the  said  term!*  It  ^eems  io  me  that'th^'mnfttianie 
understood  that  term  which  the  lessor  piirpeited  to 
grant  by  the  deed,  viz.  a  teraa  to  oondmpe  for  tlie<tlnea 
lives  therein  mentioned*  It  is  contended^  i^u^as  ^abe 
l^sor  had  not  the  power  to  grant  a^ieaae  fimtthse&iMei, 


(a)  Stdk.  199.  (6)  Lev.  45. 

(4  Ydv,  lb.  \d)  9  WiU.  ISQ. 


the 
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Aeiemr  aMimUjiL'gQnitod  way  a  term  to  contkm^cniy  Jt8^^ 

ibr^kb  life,  aad  tbat^theMfiwe  cIm  parties  to  the  leos^  •-■■ 

mask  iMvexiutended  4>y  the  words  during  ike  pxid  ^rm^  a  wm^ 


Hbh  coDtMaoiiig;  ogly  fi)r  the  life  a£  the  lessor*  -U^lessi 
boweMr»:  weaoppose  thai  the  lessor  knew  tbatheJhadflio 
pivdt  tt»r'grasii.ibe  lease  fiur  three  lives  i^i^olut^y^  ao<i 
thst  whea  htf  assumed  so  to  do  he  was  actual^  oomtiuc- 
in^  a  frauds  we  must  uDderstaod  that  he  iiitei¥le(i  U> 
gnat  a  lease  to  oontinue  for  three  lives»  and  that,  when 
lie  covenanted  that  the  lessee  should  quietly  enjoy  duriog 
^nUtanmf  he  intended  that  that  covenant  should  be 
hiadiagiansiiillft  and  his  theirs  during  the  continuance  oF 
tfe  thiea:<livci»  •  I  tlmk  if  we  were  to  hold  thint-hii 
thaidbgpiiitaiided  aterm  &r  the  life  of  the  lessor,  and  nol 
fep  the  liveftof  4he  cestuy  f|ue  vies,  we  shonld  be  giving 
t.  oonstaotibiii  quite  oontrary  to  the  intention  of  the 
pshie& .( fTke  lessor  aiqr«9  by  his  deed  that  the  lessee 
thali'haif e  the  estate  for  that  period  for  which  lie  pur* 
ports  lagkaat  it,  and  it'i^  not  open  to  him,  or  any  per- 
ionj  ckaming  und^  him,  to  say  that  he  mea;U  by  •  the 
vorda  ^-during  ike  said  term^  any  other  term  than  that 
whidt  Vm  purported  to  pass  by  his  deed.  I^  think, 
terefarB,  that  the  term  contemplate  d  by  the  parties  (o 
tbedted^  and  mentioned  in  the  ooveuant  for  quiet  enjoy- 
iseBty.wasra/  tsrm  la  oontinue  for  the  three  Uve%  men<^ 
tionsd  in  4kmf  leasee  and  that  the  refMresealative:  of  the 
loibcthaviDg  evicted  the  lessee  wbilo  twt>  of  the  cestuy 
qse  vieariwere 'living,  was  guilty  of*  a  breajchprihe 
mtnsdt  ibr  quiet  enjoyment.  As  to  the  other  point, 
tjuscuarjonstbegeivevned  by  that  of  Hurdv^  Fhi€icr$ 
Ih^e^aiifina  .beieg  levied  of  4l  feme  covert'(<  estate 
with  a  joint  power  to  the  husband  and  wife  to  declare 
the  uses  of  the  fine,  and  the  uses  having  been  dedareib 
in  remaindet    to  ^7.,   the  hu:jband  made  a  lease  and 

T  4*  c6venanled 


V^Hf4«>¥. 
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BVAVS 

Vavohav. 


18S5*  ^venanted  for  quiet  posaeasiBii  apmst  «iiy  jptraQOS 
aV"*'qg  under  Um.  ^.  erioled  the  tenftiit^  and>il  was 
held  iliAt  an  aetipn  would  lie  agaitMl  Hhr  limiiaiid'a 
esecuttrs  u|ton  the  coveaaat  for  quiel  eajoymmL  Upon 
the  authority  of  that  caaet  I  am  of  opiniofi  t)Mt  the  da» 
findant  wa8  a  person  claiming  under  the  lessor,  within 
the  meaning  of  the  oovenatit  for  quiet  ei^yment. 

HoLROYD  J.  (a)  I  think,  upon  the  authority  of  the  case 
of  Hard  v.  Fldcher^  that  the  defendant  ihust  be  taken  to 
have  claimed  under  the  lessor  within  .the  meaning  of  the 
covenant.  I  am  also  of  opinion  that  he  wiss  gaHty  of  a 
breach  of  th^  covenant  during  the  term,  by  evicting  the 
heir  of  the  lessee  during  the  lifetime  of  twb  of  the  oestuy 
que  vies.  By  the  lease^  the  lessor  assumes  to  conv^  sn 
interest  in  the  premises  demised  during  the  fives  of  the 
three  peitens  therein  mentioned,  and  he  covenants  that 
tlie  lessee  shall  quietly  enjoy  during  the  saSd  lerin.  I 
think  that  those  words  must  be  construed  with  r^rence 
to  that  term  which  he  assumed  to  grants  and  b«uig  so 
construed,  it  is  quite  clear  that  that  was  a  term  o^  in* 
terest  to  continue  so  long  as  any  of  the  three  Uvte  were 
In  being. 

LiTTLBDALE  J.  I  havc  uo  dottbt  that  the  inteotioB 
€^  the  parties  was,  that  the  less^  should  enjoy  the  de- 
mised premises  during  the  whole  of  the  three  liv^  and 
that  we  ou^t  to  construe  this  deed  according  to  the 
intention.  The  case  of  Wright  v.  Carixxr^kt  (b)  is  an 
au&ority  to  shew  that  the  word  term  may  mtber  signify 
the  time  or  the  estate  granted^  In  this  case^  I  amr  sails- 
fied  that  it  is  to  be  taken  as  daioljng  the  ttude  dating 

(a)  Baj^^  J.  was  absent.  (6)  1  Bttrr,  SS8. 

which 
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ifUdftfae.livwofthetlmepavoiis  wonld  enduM^  aatt       IMa 
tint  bM|(  $o»  I  dnnk  tkeie  Wis  a  hi«db  of  the  oovc^ 
fcyqoMteiyyiiiBm  daring  the  tenn  aenlioDrf  in  the 
kae.    Aa-tp  the  other  p<wnt»  I  cptittly  nytc  with  the 
ratofthe.Gooft. 

Hele  tefiieed. 


VAUflUAlh 


PaATT  against  Hillmak  and  Two  Others.       ^fli 


JuntSd» 


^KESPASS  for  building  a  wall  on  the  roof  of  the  Whcnmptfty 
plaintiff's  boose,  wheretgr  it  was  iigured*    Plea»  wJiTboniiide 


not0uUy.    At  the  trial  before  JbboU  C,  J.  at  the  Wes^  coDDiy  ivMi 
mmsUr  atJdskg^  after  Hikay  term  1824,  a  yerdict  was  ^tfae  buOdine 
t^ka^  £or  the  plaintiff  salyect  to  the  award  crf'a  banristf^.  ^3]^  bMdid 
The  arbitiiator  awarded  thst  a  verdict  should  be  entared  ^^^-^ 
fin-  the  defenduitSi  and  snnexed  to  his  award  the  fol*  ^  a4iou»g 

^^^  bofom,  the 

kmiiur -certificate:  *^  It  appeared  in  evidence  before  ms^  owner  of  wfaicfa 
firety  that  the  house  of  the  defendant  UiUma$if  waS'Of  pMs:  Held, 

that  the  imbtiig 

the  first  clas%  and  that  the  house  of  the  pbunliSf  Fratt^  of  the  waU  ww 
was  of  the  third  class  of  buiUings  medtieaed  in  iho  edaidonein' 
14  G.  S.  c.  78.  s.  I-  (the  building  act),  and  that  the  two  5i'^to,'1nd 
houses  adjoin  tp  each  other,  being  separated  by  a  party  iJ^^^^ISf^ 


wslL    That  both  houses  were  built  before  the  hnilding  <p  the  protoo 

7^  tkmgiTenby 

act  was  pfifsedj  and  are  witUa  the  district  over  whieh  (he  looih  lec- 

tion* 

the  prpviidops  of  that  act  extend*    That  the  defendant; 


HiOnua^  mtended  to  mfd^e  ofrtain  alterations  in 
bouse,  and  on  that  oQcasion  it  became  necemry»  in 
cider  10. Oirry  the. altaMutiona. of  his  house  into  eflhett 
thst  thek  defendsBt  fKOmm,'  sboukl  rsise  the  whde 
perty-waU*  hetween  Us  house  and  thst  of  the.  phuiiti£& 
and  that  in  pursuance  of  such  intention,  the  seveitd  de- 
fendsnts,  in  March  1822,  built  the  widi  in  question  upon 

the 
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1825.       tke^oU  pfltty-»fi«lL    That^tlie'defelldMit  MMm^ 

tiuriither  deft»€bnto»  in  doitig'«lMt.thiejidid^  bcmltfidB 


agoTiiK  iatendeol'to  comply  wilh  tbc  prcm8kMiii<«f  tho  btitidiBg 
ao&  It  Thai  tbe  irall:  in  quostioniiRms  'fftrmtwairf  wbiU  it 
WB&  building,  and  directions  as  to  themodB.^f  boiUing 
itgifien  by  the  regular  dialnct  sar^qror.  Tba^  A% 
wall,  as  it  was  in  fact  bnilt,  was  not  otall  omfiianabkito 
^  dm  provisions)  of  the  building  act  That  in  coiisaqnmge 
of  the  old  party- wall  being  so  raised^  the  weight  idC^  the 
added  part  pressing  on  the  part  below,  has  produced 
considerable  damage  to  the  plaintiff's  house.  '^That 
before  the  action  was  brought,  the  plaintiff  did  not,  in 
compliance  with  the  100th  section  of  the  building  act, 
give  the  notice  there  required,  and  that  he  commenced 
his  action  in  July  1823,  being  after  more  than  thiee 

.  calendar  months  had  expired  from  the  buiUBug  of  the 
wall  by  the  defendants.  I  thought  thai  this  onrission 
on  the  part  of  the  plaintiff  was  fetal  to  hia  recovery  in 
the  action^  and  that  the  action  was  brought'^  at  too  late 
a  period,  and  awarded  a  verdict  for  the  defendaiktsuon 
this  ground/'    In  Hilary  term  1885  *a  xultfiitai:  frr/ 

.  setting  aside  the  award  was  obtained^  against  rifiuck  ' 


1' 


Park  now  shewed  cause.  It  is  certified  by  the-arl^iy 
trator  that  the  defendants  in  doing  what  tbey  didi,:bbiift' 
fide  intended  to  comply  vriA  tbe  provistoas  of  theimjU**- 
ing  act;  they  must  therefore  be  considered  as  having 
done  the  thing  *^  in  pursuance  of  the  net,*'  WfBlkt  v. 
Toke{a),  Qtiby  v.  The  fViUs  and  Berks  Cunah  Gbm- 
pony,  {b)  Now  the  lOOth  section  of  the  J  4  Q4  3^,  ^  ^. 
enacts,  ^'That  no  action.or45uit' shall  be  oomm^^ced 
against  .any.  person  or  persons  for  any  thing  dcme  m 

(a)  9  £a$t,  36i.  .  (b)  $  M,  i  S.  580, 

putsuance 
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piffmanet^^f\AMnM  uolil  tmea^Mme  days  lOcr  nodoe  18S5. 
ianbMD^  itfrknr  kktention  toliriiig  flick  actioh  has  A)e«i 
gmbfitld  tto  pe»Mi  or-fpersonfr  agahwrt  whoAt'sudi 
aetutt'or  teifiisliail'be'bnittght ;  nor  after  the  CKt^iration 
(rf'>dbec|  bdcndav  nuHitbs  next  after  the  fact  committed." 
Tile  pkkitiff  had  Dot  complied  with  either  of  the  re* 
opaaifm  of  diat  section,  the  arbitrator  was  therefore 
right  in  tradering  the  verdict  to  be  entered  for  the 

defaiijams. 

.1     *if       .... 

F}PoOoek*oontrk.  The  injury  sustained  by  the  phun- 
tirs'hoibd^i^hu  in  ccmsequence  of  defendant  HiUman 
haYing  niised  the  party-wail  between  that  houae  and  Mb 
dMii<  '^Vmw  the  4^  section  of  the  building  act  pro^ 
vidai,'  ^'tbat^no  party-wall  shall  be  raised  uidess  the 
saaie^'can  "be  done  with  safety  to  andi  waU,  and  the 
seveial  buildings '  adjoining  thereto.'*  That  imposes 
upon' the*  party  raising  the  wall  the  duty  of  first  ascer* 
taiaiiig^tluit  it^caii  be  dene  with  safety.  It  doer  not  ap- 
pears Aabtn^ysnch  prerioQs  enquiry  was  mode  m^the 
pr^seatfcaai^  ^nd  the  arbitrator  >has  found  that  Ae  waif 
asitwas  bufltwas  not  at  all  conformable  to  the  prb- 
Tinoiis  of  the  building  act  Under  such  circumstances, 
it  eanncit  be  *8aid  that  the  wall  was  ndsed  in  pursnatice 
of  tk  act,  and  consequently  Ae  defendants  are  not  inist 
8itaatiJon>  to*  claim  the  protection  of  the  lOOth  section. 

Abbc^  C.  J.  I  consider  the  42d  section  of  the 
UGfiS.  a7S.  as  having  given  an  authority  to  raise 
p^y^walh^  But'  that  authority '  niu^  be  exercised ' ih 
a  parilitilar  ttxoAe,  and  under  certain  cth:umstimce£^. 
If  it  be  so  exercised  the  party  is  altogether  jus^fied. 
But  if  a  party  intending  to  act  under  the  authority 

given, 


HiLuiAir* 
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1885«  given*  does  not  puraie  tb»  pfulicHliur  iixwtiem  Mi 
4ow«,  b«  is  not,  altoge^er  jtt9^4«df!  but  i^nst  aaawer  for. 
the  dipMgi^  «66ii9i«ped  by  thpn  wj»Mk  he  baS;  4oo^ 
$tiU»  Iiowevers  hf  is  entitled  to  the  ptioteiplkNi  gimn  by 
Ae  lOOth  seQtion.;  mdas  this  pbuptif  4id  nbt  gtve^lhe 
notice  or  cpmmenoe  his  action  imthin  the^^peff^  pnOr 
scribed  by  that  section,  the  lurbitrator  very  piapet^ 
oideied  the  verdict  to  be  entered  for  the  defaidai|t< 
The  rule  for  setting  aside  the  award  roust  thepejGMK^fa^ 
discharged. 

Rule  disebi^e^^) 


I'   tjn 


(a)  See  H^aierkoufe  ▼•  JEoem  «Dt9>  SQfii. 


.1 


I  ti  • 


A^«i^«  Steele  against  Mart. 

^^o^^e  13^^^  ^^  ^^  ^  occupation.  Ple%  nil  debet*  >Al| 
ftoeofitto  the  trial  before  AbboU  C.  J.  at  the  9/fi4^t0e.ff  j^ 

have  been  mede 

on  the  s5di       tifj^s  after  last  Michaelmas  tenoy  the  pli^ntiff  proved  a 

AlofvA  1783 

habendum  to  lease  9f  the  premises  in  qu^tion-  from  Eiimi>eth.:ZAH^ 
M^^jtodi  mo- ^d;£«r  to  .^s^  Aift^  vauda oa^  \Jti^  (keambu 
ftTtM^  1787,  to  hold  from  the  feast  day  of  the  birth>of  «ur 
'"^  .j^^**^  Lord  Christ  then  next  ensuing  fi>r  the  tena  of  iw«iitar> 

WIS  enoence  to  ^'^  ^ 

^m  that  the  nine  yeoTs  and  one  qpwtBr  of  a  year»  wanting  diiee 
executed  undi    days,  at  the  yearly  rent  of  1 24/^  payable  quarteily.    It 

aftef  the  Sotfa 

March  1783 :  was  further  proved  that  the  plaintiff  had  married  EU^ 
look effectfrom  ^^  Lofymet  Walker^  and  that  she fandsinee  died,  and 
uAryTandnot  ^^  ^^^  defendant  had  been  in  possessbn^of  the  de- 
SfSe^dijLid  '""'^  pwniises  i^m  the  25th  Monk  l«17,  untU  ^ 

oomequentljp 

that  the  term  oommcnoed  on  the  25th  March  1783,  and  not  on  the  25th  of  March  preceding 

the  date  of  the  deed. 

♦ 

38th 


Marti 
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SSfib  JCiM  1818.  The  plaintiff  also  proved  the  on-  )8t5» 
ginti  baae  bf  tbe  pnemiseg  to  John  fValieri  the  ftther  ^ 
rf  Biralkti  Longmer  Walker.  That  lease  paiported  lo  4f«^ 
ktt?e  beto  made  Ofi  the  25th  Ma^h  n8»,  by  mUSMkm 
CMkig  the  eUerr  IFiWM  Gfood^  the  younger, 
Jmcf'^Mingt  aod'&n^piofi  Gfooiriig,  to  John  WMer^ 
ofthepiridh  o(  Stf  Mfnyie-Bmes  sadlery  haben4am  to 
bin  from  the  ftaat  day  oi  the.  Annanciation  of  the 
BieMd  Viig^  if«f9  4ttf»  /^  pa$i^  far  thirty^fite 
yens;  and  it  rmiad  that  in  consideratioD  of  the  rents 
wi  ^oreoaBla  therein  oontained  on  the  leone^s  part  to 
be  paid  and  perfbrmedf  and  of  the.  saxoandeHiig  and 
giving  np  to  be  canoeUed  oertaUi  iadentui!^  of  Iobm 
made  b^tireeii  the  saine  pairt»es>  bearing  dale  the  lOtb 
April  m^t  wbt^reby  the  mfia^mfg^  or  teneipenty  with 
the  appart«aane<a  thereiiiafter  demiaed  and  leased  tp 
tb  mi  JUb$  WaUtr^  were  demised  for  a  teem  of  thirty '? 
fire  years  from  Lad^nU/jf  then  last^  theyt  the  lefsorss 
bad  demised  the  premises  therein  particntarly  d^acrib^ 
ivkicb  iFwe  stated  then  to  be  in  the,  teiliu*e  of  the  said 
/.  Waiken  or  hb  under  tenants,  &Ci|  tiajbendum  from  the 
Cm  day  tX  the  Annunciatioa  of  lAie  Bkaa^  ViiTgia 
M^Aem  kmt  pads  for  and  during^  and  unto,  the  faU 
eid'  iid  larm  of  iJl^rQr-five  years  then  next  ensuing, 
wdiiidly  to  be  eompkie  and  ended,  payiag*  dmrieg  th^ 
Mid  lena  of  thirty^iive  years,,  unto  the  said  W.  Gvodii^ 
die  eldefi,  *aiid  his  assigns,  if  he  should  so  ler^g  live,  the 
yeaiJy  vent  of  ^k  on  the  f4^:  Jim^ji  ^Mh  S^ember^ 

Uih  J0fce9An^9  wd  the  25th  Mmh  M  ^^^  ^  ^^^ 
poilioiia;  and  if  the  said  W*6ooding  the  eld€it»'shoukl 
ha^mto  die  W^x^Xh^  ex^ration  of  th^ def^e^ thep 
i^^nog  dcoring  the  reminder  of  ih^^t&zffi  ftfwk  hisi  4aathi 

to.the  saJK}  MQegding  the  young^^  J.  Goo^m^  ^4 

S.  Good-' 
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»  1825.  S.  Oooding,  their  respectire  ex^sctttors,  Hci' ih»ymtly 
T~  rent  of  eot,  on  the  bcfcffe  k8t>4nentioMd  duy^  tt'  i»ay- 
<«a»ut  Bienty  4he  first  payntent  to  be  macte'  <Hi'  the  first^  ol^  the 
said  feast  days  which  should  fcappen  after  the  dMsaas'of 
W.Choding  the  elder;  jiddiiig  and  payiiij^ -also  dutiiig 
the  aforesaid  term  of  thirty-fivfe  jeaisi  udt^  iR^Oi'lhe 
younger,  t7.  O.,  and  S.  6.,  their  exeoiitoni,'4cc4*  the 
fiiither  yearly  rent  of  15/.,  at  the  before-memimieA  dtjjfs 
of  payment,  the  first  payment  thereof  lo  begin  andMie 
made  upon  the  24M  day  of  June  nest  'ensuing  the  \iiaie 
theretf.  ^  The  lease  contained  the  usud  eovenaiitb  fer 
payment  of  rent,  &€.,  and  was  attested  in  lli0'  ittual 
manner;  and  near  to  the  attestation  there  was  the  fol- 
lowing memorandum  signed  by  all  the  lessors :  ^^  We 
whose  names  are  under  menlk>ned  da  agree*  ^  to  the 
within  writings  that  the  said  Min  fVatier  jRir  tUe^q^atte 
of  thirty-five  years  is  to  pay  60^.  per  year  neat  money; 
and  to  prevent  any  dispute  which  might  arisen  iwi»  have 
indorsed  the  same  from  Lad^^day  1 TM/^  <  Th^  lease 
was  folded  up  in  the  usual  manner,  and  there^wtti:  -t&e 
following  indorsement  on  the  back  of  >it :  ^DJOad^^A^ 
lOtb  of  Jl%  178S/'  Upon  tliis  fwidcttce  it  wa^  dSB- 
tended,  on  the  part  of  the  defendant,  that  aa' A«'»&M 
lease  purported  to  be  made  on  the  85th  MirdI  Vn%  to 
bold  from  the  25th  Mmttk  dien  hist  paat^  that'  it'  took 
efiect  firom  the  £5th  Motrek  178S,  andMoae^Miitly  Cfalit 
tbe  term  of  thirlywfive  years  ex(ri|ied  «n  tbs  MAtAfaitiil 
1817,  andlfeat  the  plaintiff  therefers  had  noiiMenM4ii 
the  premises  after  that  period.  The  Loid'  Obief  Jotfice 
ofermted  the  objection,  and  the  piaintiffvdbtafaed  a 
verdict  foor  250&,  with  liberty  to  tbe  defendant  to  tB»t% 
to  €nter  a  nonsuit.  A  rule  nisi  having  been  oMnlMd  ia 
HUary  term  laiiit  upon  the  ofagedaon  taken  at  AttrtaMv 
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'Ainii^^and  TimU wm. wilk  him)  now  abewed  cause.  18S5. 
Allbotgfa  the  lease  parperts  to  bear  date  on  the«  2B$h 
tlHtnk  I7Mt  y9t  the>  ladersemeDt  clearly  -  ahew&^thsl 
it  i«at4iet>  executed  until  after  that  tian^  These  couM 
^Afio*  reason  for.  aMdcing  die  term  eoastneoce  ••  jrear 
bdbietlie  date  ofdie  lease;.  Snt  the  lessee  was  then  m 
pflftfjwqn  iHidcr  a  leaae  which  had  many  years  t»  sun. 
Xhta4qr  thefaidoieeiiMit,  the  lessors  decbtfe  that  the  lease 
iMmI icsifeililBd until ofUr  Jlovvft  1785r  Thereiaevery 
isHoe  to  si^pase'that  the  ludorsemeat  was  wrilteu  at 
te  ^mai when  the  lease  waa  executed.  The  probability 
i^lbafejllien  the  pasties  met,  the  S5th  of  Martk  1788 
hud  b«9n<sttiserted  iu  the  lease,  end  that  to  preTentdia* 
pWs^  theieaeinonsodum  was  then  written^  and  if  that 
bfl^<VjdiMil:is;ttridence  that  it  was  not  executed  until 
sftBf34liirfifrl78S.    He  was  then  stopped  by  the  €ourt.<- 

JtMQP^  and  OmfbM  contriu  The  words  of  the 
kshmdiim  are  'dear.  The  lease  is  dated  the  ^  th  Match 
1983^  eiyl^llie  I  tenant  is  to  hold  from  the  26ikMardk 
Omdifstpati  that,  must  mean  the  25th  of  MarA  1782, 
eMbitiainot  eeiqMtenft  to  a  party  to  shew  the  time  of 
theteaecultnn  of  a  deed  to  be  difierent  from  thatwhioh 
it  V  ciprlnaed  to  be  on  the  fiwre  of  k,  and  where  tbeve 
i»ieodiing.eqiiUrocal  in  the  habendum>  the  other  parts 
oClhs  deed  cennot  be  cailod  in  eid  to  explain  it.  Had 
lbM>*  been  any  ambSguity  in  the  habendumi  tiie  case 
iMild  here  been  otherwise.  The  circumstance^  ihen- 
inv^iof  jttae  15L  teat  beingresenrad so  tt  to  oommeaoe 
onhibe  94tb  of  Jime^  is  inmateriaL  Then  as  to  the 
eftfit  «f  the  memoiaadum,  the  words,  ^  we  have  in^ 
dotsod.tfae.  same  from  the  25th  March  1789^"  are  very 
AnBbjgaotts.    Besi4eiy  there  is  no  evidenoe  to  shew  when 

this 
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1996.       Uuft  iDflBMiraDdmBi  wm  wrkteUy  aad  if  it  ym  wrilt«.aifir 
iIm  execuUon  of  tbe  kMe»  k  emnot  bwe  tke  ^ffiaciof 


<«BiNit  gnlw^giBg  or.  abpidging  die  tmm  groiled  by  it.  C-^ 
fatt  C.  J.  Suppose  it  was  proved  bq^ood  all  poflBibBiQr 
of  doubt,  that  the  lease  was  not  executed  until  die  10th 
of  Mm^  178S,  is  it  not  quite  cleur  that  Iheieim  smuI 
in  law  be  taken  to  have  commenced  on  the  2fith.of 
3iarch  in  that  year  ?]  [^Bqyley  J.  It  is  laid  down  ie 
Clayton^ s  case,  that,  if  there  be  a  lease  far  .a  givea  tim 
from  hencefadh  dated  one  day  and  erepulfd  anotbas^  it 
shall  run  from  tbe  day  of  the  execution.}  There,  w^s 
no  proof  that  the  lease  was  executed  after  the  -^Stli  of 
itorch  1.78S.  .  ^^. 

.  Abbott  C  J.  I  am  of  opinion  that  Ja^poiBtpf-hup 
the  term  bq;^  to  run  from  the  Iduhf^dn^  pamslii^th# 
delivery  of  tbe  deed,  and  not  from  tbe  LaJ^f^dQi^jgt^ 
ceding  the  day  inserted  in  the  deed  as  the  datiBt;.  *and 
then  the  only  question  is,  whether  theie  was  ai^^  aati^ 
&<^ory  proQf  that  the  first  lease  was  executed  after  w(^uij^ 
dsy  178S.  If  there  was,  then,  as  the  lease  was  io  oom* 
mence  from  La^^day  then  last  past,  tbe  term^cantisd 
by  it  would  commence  at  Lady^day  17BS,  and.conunue 
until  tlie  25tb  of  March  1816.  I  thought  at  the  (rial, 
there  was  abundant  evidence  to  shew  that  the  iease  was. 
not  executed  until  after  tbe  25tb  of  Match  1788.  The 
first  lease  purported  on  tbe  face  of  it  to  ^ave  been  oiade 
on  the,  S5tb  of  Msirch  1788,  in  considemtion  of  the 
surrender  of  a  former  leasee  which  at  that  time  .had 
Iwenty-e^ht  years  to  run,  and  th^  premises  ^e  demised. 
.  to  tbe  lessee  to  bold  from  the  35th  of  March  then  last 
past.     Now  it  is  to  be  observed,  that  it  Js  not  usoal  to 

m 

make  &  term  commence  from  the  year  preceding  the 

execution 
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CKeeodoa  of  Uie  leasee  and  there  coukl  be  no  reoaon  for  t895« 
•o  doiog  in  tbis  caaa,  inasmacb  as  tke  lessee's  term  under  ^  • 
the  former  lease  would  continue  until  he  surrendered  it  vmu 
to  the  lessor,  which  probably  he  wonid  not  do  until  or 
about  the  time  when  the  new  lease  was  executed.  I 
dMadd  oonetnde  from  the  vetj  terms  of  the  hidieiidum, 
tfast  the  lease  was  not  executed  until  some  time  a&ei* 
the  25th  of  JUancft  178S,  and  the  mode  in  which  the 
rat  IS  reaervedj  leads  to  the  same  conclusion.  Two 
rents  are  leserved,  the  one  payable  to  Gooding  the 
ddefi  Ibe  other  payable  to  his  sons;  they  are  both 
mads  payable  quarterly  during  the  term,  but.  it  is 
expmufy  adpul^ed  that  the  latter  rent  is  to  begin  to  be 
pafdUe  OQ  the  S4th  June  then  next.  This  shews  that 
the  parties  oontcmphted  that  tlie  term  was  to  commence 
oa  the  S5tfa  March  176S.  Then  there  is  a  memo- 
nuidam  written  near  the  attestation,  and  signed  by  all 
die  lessors,  whereby  they  say,  ^  that  to  prevent  disputes 
thcjr  had  indorsed  the  same  iSrom  LaAf-day  1 783/'  The 
menng  of  that  phrase  is  not  very  precise.  Whether 
thqr  intended  to  dedare  by  that  memorandum  that 
die  lease  was  to  take  effect  from  that  date,  orwfae- 
ther  it  refisrred  to  any  other  indorsement,  is  not  very 
dew;  but  giving  any  sense  to  the  memorandum,  wo 
■uut  inler  that  it  was  not  written  until  after  Lady-day 
1783.  If  it  refers  to  any  other  indorsement  made  on 
Ae  lease,  it  must  refer  to  the  words  on  the  back  of  the 
iesseti  ^  dated  the  lOdi  of  May  nss.**  I  incline  to 
thiak  that  the  memorandum  refers  to  ah  indorsement 
eireuly  made  on  the  lease^  and  it  is  then  evidenee  against 
the  lessors,  that  they  authorised  that  indorsement  to  be 
written  on  the  lease,  and  consequently  thi^  the  lease  was 
Dot  eKecnted  until  Hoy  1788.  Upon  the  whole  I  am 
Vou  IV.  U  of 
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18S5*       of  opinion  that  there  was  evidence  to  shew  that  the  lease 
was  not  executed  until  the  10th  MiOf  1788|  and,  con- 


agama       sequently,  that  the  term  began  to  run  from  the  25tb 
of  March  preceding. 


Batlcy  J*  The  defendant  occupied  these  praosises 
from  May  1817  to  May  1818,  and  was  liable  to  pay 
some  person  for  the  occupation  during  that  period. 
The  persons  claiming  under  Gooding* or  Walker  are 
the  only  persons  who  can  claim  the  rent.  Walker 
or  his  assigns  may  claim  if  the  term  continued  till 
March  1818,  but  it  is  contended  that  it  expired  in  ISIT, 
and,  consequently,  that  Walker  or  his  rqpresentatiTcs 
cannot  claim  the  rent  becoming  due.  after  that  period. 
The  lease  on  the  face  of  it  purports  to  have  been 
made  on  the  25th  of  March  1783,  and  the  wofds  of 
the  habendum  are,  *'  to  hold  from  hady^^ajf  now  last 
past.''  It  is  said,  therefore,  that  the  term  granted  by 
the  lease  began  necessarily  to  run  from  LoAf^day  1782, 
and  expired  on  Lady^dajf  1817.  It  may,  however, 
happen,  that  the  lease  may  be  dated  on  one  day 
and  may,  in  fact,  have  been  executed  on  a  subsequent 
day ;  and  if  that  be  so^  the  lease  talces  eflfect  from  the 
day  of  the  delivery,  and  not  from  the  date.  That 
is  laid  down  in  ClaytOfC^  case,  5Co.l.  There  in- 
dentures of  demise  were  ingrossed,  bearing  date  the 
26th  of  May^  the  25th  Elix.  habendum  for  three  years 
from  henceforth,  and  the  said  indentures  were  delivered 
at  four  o'clock  of  the  afternoon  the  20th  day  of  June  in 
the  same  year,  and  the'  question  was,  when  this  lease 
by  computation  should  have  its  beginning,  whether  from 
the  day  of  the  date,  or  from  the  delivery ;  *'  and  it  was 
resolved,  that  from  henceforth  should  be  accounted  from 
the  day  of  the  delivery  of  the  indentures,  and  not  by 

16  any 
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any  computation  of  date,  for  from  henceforth  is  as  much       1825. 
as  to  say,  **  from  the  making,  or  from  the  time  of  the       — 

oTKKf.K 

deUvery  of  the  indentures,"  or  a  confectione  prassentium,  nij,mnu 
ibr  the  confection  or  making  of  the  lease  does  begin  by 
the  ddivery,  and  these  words,  ^^from  hencefbrthy  or  any 
other  words  of  the  indenture  are  not  of  an  efifect  or  force 
vntil  deliyery  quia  traditio  loqui  iacit  chartam."  Now 
apply  the  doctrine  of  that  case  to  this.  Here  the  lessee, 
was  to  hold  from  the  25th  of  March  then  last  past.  Now, 
according  to  Claytoris  case,  that  must  mean  the  25th  of. 
Marth  preceding  the  execution  of  the  lease,  and  not 
preceding  the  date  of  the  lease.  There  must,  however, 
be  some  evidence  to  shew  that  the  deed  was  not  exe- 
cuted  on  the  day  when  it  bears  date,  and  1  think  there 
is  sncb  evidence  in  this  case:  In  the  lease  there  is  a 
meiDonuidum  by  the  only  persons  who  had  an  adverse 
interest,  {hat  they  had  indorsed  it  from  Lady-day  1783, 
and  it  appears  that  on  the  back  of  the  lease  there  are  the 
words  <'  dated  the  1 0th  of  Mmf  1 783."  This  is  a  declar- 
ation by  them  that  the  lease  was  not  executed  until  after 
Lady-^cof  1783,  and  if  they  had  made  a  verbal  declar- 
ation that  the  lease  was  not  executed  until  after  the  25tli 
ti  March  1783,  it  would  be  evidence  of  the  fact  against 
them.  Here  we  have  a  declaration  in  their  own  hand- 
writing. I  am  of  opinion,  therefore, .  that  we  are  well 
warranted  in  assuming  that  the  lease  was  executed  after 
the  25th  of  March  1783.  That  being  so,  the  verdict  is 
ri^t,  and  this  rule  must  be  discharged. 

HoLBOYD  J.  The  question  is,  whether  there  was 
reasonable  evidence  to  satisfy  the  jury  that  the  lease  was 
executed  after  the  time  when  it  purports  to  bear  date. 
For  it  is  clearly  established,  that  if  it  be  executed  after- 
wards, it  takes  effect  from  the  day  of  the  delivery,  and 
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1825*       not  from  the  clay  of  the  date :  and  I  take  it  to  be  dear 
"^"^^       that  a  paity  may  shew  that  the  deed  was  delivered  on  a 

Stum  r^  J         J  ^ 

a^mt  diiiferent  day  from  Uiat  on  which  it  bears  date,  Os/ie^  s. 
Sir  Baptist  Hicks,  {a)  In  covenant  upon  an  indenture 
dated  the  9th  of  October^  to  pay  for  goods  then  laden, 
or  afterwards  to  be  laden  on  board  such  a  ship,  it  was 
held  that  the  defendant  might  traverse  the  delivery  on 
the  9th,  and  plead  that  the  deed  was  sealed  and  ddi- 
vcred  on  the  2Sth,  and  that  no  goods  were  then  or 
afterwards  shipped,  for  he  was  not  bound  to  pay  for 
any  goods  shipped  after  the  date  and  before  the  delivery 
of  the  deed;  and  it  was  held,  that  although  it  shecdd  be 
intended  that  every  deed  was  ddivered  ou  the  day  it 
bears  date,  unless  the  contrary  be  proved,  yet  that  the 
words  of  the  deed,  that  he  should  pay  for  the  com  then 
laden,  referred  to  the  time  .of  the  essence  of  the  deed  by 
the  delivery,  and  not  to  the  date.  Then  that  bemg  so, 
the  only  question  is,  was  there  evidence  to  satisfy  the 
jury  that  the  deed  was  executed  after  the  time  it  pnr^^ 
ported  to  bear  date  ?  I  am  satisfied  that  from  the  indorse- 
ment it  may  reasonably  be  collected  that  it  was  executed 
afl;er  the  time  when  it  purports  to  bear  date,  and  therefore 
the  rule  for  entering  a  nonsuit  must  be  discharged. 

LiTTLEDALE  J.  It  appears  to  be  clearly  established, 
that  if  a  lease  be  executed  on  a  day  after  the  day  of  the 
date,  it  takes  effect  from  the  day  of  delivery,  and  not  from 
the  day  of  the  date.  My  doubt  has  been,  whether  in  thi& 
case  there  was  evidence  to  shew  that  the  lease  was  exe- 
cuted after  the  25th  of  March  }  785.  I  ara  mclined,  how- 
ever, to  think  that  there  was  evidence  from  whidi  a  jury 

(a)  Cro.Jac.  265. 

might 
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iBight  reasonably  draw  the  conclusion,  that  the  lease  wns  1 8S5. 

nU  executed  until  after  the  25th  of  March  1783,  and  

diat  heing  so,  then  the  lease  took  effect  from  the  25th  r^fininu 
of  Mgrd  precediiig  the  execution. . 

Rule  diacfaarged. 


Skyring,  Administratrix  pf  G.  Skyring,  against  ^^mday, 

G,   ^~  June  Oih. 

REENwooD  and  Cox* 

Assumpsit  for  money  had  and  received  by  the  The paynia«tcr 
defendants  to  the  use  of  G.  SXyring  in  his  life-time,  coipa  hadgn^B 
and  to  the  use  of  the  plaintifi^  as  administratrix  since  count  to  an" 
his  death.    Plea,  general    issue.     At  the  trial  before  corpTftlom  Uia 
Adbai  C J.,  at  the  Middlesex  sittings  after  last  Michael-^  {'sjf tTZ 
fnas  term,  the  following  appeared  to  be  the  facts  of  the  f**'  No^ber 

,  (  •  1 820y  lor  CCfT- 

case:  The  plaintiff  was  administratrix  of  the  late  G.  twn  increased 
^yring^  who  was  major  in  the  Royal  Artillery.     The  ously  suppoaed 

iri  <«YT^i&Mi  tobe  granted 

tlelendants  were  paymasters  of  the  Royal  Artillery,  and  by  a  genend 

held  their  office  by  commission,  as  other  officers  in  the  s7th  .<#ii^u<f 

coqis  fiold  theirs.     The  pay  of  the  whole  army  was  ]^f*bu "uu! 

fixed  by  regulations  established  in  1806.     These  regu-  ^«>»">^» 

^       ^  ,  &        statement  of 

lations  were  made  known  to  the  different  branches  of  **»t««>unt 

waa  delivered 

the  army  by  general  orders  issued  from  the  respective  ***  *•  officer  ia 

18S1.     In  Xie^ 

proper  departments,  and  the  general  order  for  the  ord-  eemberis\6, 

nance  or  artillery  issued   from   the  head  quarters   at  were  ioronnad 

Woohmcliy  in  August  1806,  in  these  words:  "  His  Ma-  ordnance  that 

jesty  having  been  most  graciously  pleased  to  express  his  p^y^^ted  by 

the  order  of 
IWwoBld  not  be  allowed  topersoasan  the  situation  of  the  ofliocr  in  question.  The 
psyniasters  did  not  communicate  Uiis  information  to  tho  o(Kccr  until  1821,  and  subsequently 
to  llwt  line  tbej  oontinuod  to  receive  bis  pay :  Held,  in  an  action  brought  by  his  personal 
representative  to  recover  such  pay,  it  was  not  ^competent  to  the  paymaster  to  retain  any  of 
sQch  soms  of  money  on  account  of  the  sums  which  they  had  credited  him  for  fay  way  o 
iootased  pay^  and  which  they  had  allowed  him  to  consider  his  own  fipr  m)  long  a  pgrisd 

U  3  aj^proval 
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1835.       approval  of  the  classes  of  officers,  non-omnmissioned 
officers,  and  ganners  of  the  royal  regiment  <lf  artillery 

against  partaking  of  the  advantages  in  point  of  pay  granted  ta 
'the  infantry,  as  far  as  the  several  ranks  of  one  aervioe 
correspond  with  those  of  the  other,  to  commence  finom 
the  1st  of  July  1806 ;  the  following  rate  of  increase  to 
the  pay  is  announced  in  orders,  and  attaches  to  the 
invalid  battalions,  marching  battalions,  horse  brigade, 
foreign  and  the  king's  German  artillery,  viz.  (amongst 
other  ranks)  captain  and  second  captain  Is.  Id.  per 
diem,  two  shillings  per  diem  more  to  captuns  having 
the  brevet  rank  of  major  or  any  superior  rank,  adju* 
«  tants  and  quarter-masters  who  hold  two  commissions 
are  not  entitled  to  the  increase  of  pay.  First  ganners 
are  entided  to  the  same  increase  of  pay  as  gunners. 
The  above  increase  of  pay  and  allowances  to  officers 
are  granted  under  the  same  restrictions  as  the  allowance 
of  one  shilling  a  day,  added  to  the  pay  of  subalterns 
in  1797,  and,  consequently,  the  difference  between  the 
former  and  increased  rates  is  not  in  any  case  to  be 
received  by  an  officer  holding  more  than  one  militarj 
commission  or  appointment,  nor  to  gite  claim  to  any 
higher  half  pay  on  reduction.*'  The  regulations  of 
1797  were  likewise  published  by  a  general  order,  dated 
the  28th  of  Jtdi/  in  that  year,  and  were  in  the  following 
words :  *^  His  Majesty  is  graciously  pleased  to  order, 
that  from  the  25th  of  last  month,  an  allowance  of  one 
shilling  per  diem  shall  be  made  to  each  captain,  first 
lieutenant,  adjutant,  and  quarter-master  belonging  to 
the  marching  and  invalid  battalions  of  the  royal  n^- 
ment  of  infantry  artillery  not  holding  another  commis- 
sion." G.  Sh/ri7ig  was  a  captain  in  the  rojvX  regiment 
of  attiliery,  having  also  the  brevet  rank  of  major  before 

the 
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ihe  Ist  of  Jamuary  181 7,  and  from  thence  to  the  5th  oC  18S5* 
Vmxwher  1820,  when  he  obtained  the  redmental  rank  „ 
ttfmqori  and  during  the  same  time  bad  the  appointment  ^aif^ 
afbrigade-major  of  the  garrison  of  G/irfl//tfr.  There  was  ^""''^^ 
amnning  account  between  Major  SkyringvxA  the  defend- 
antsfromdie  lstoff7aitfia;^18179totheSlstof  2)^v:agi&0r 
1890,  in  which  credit  was  allowed  to  him  for  his  pay  to  the 
Sth  KsSNaoember  18S0,  including  therein  Is*  Id*  per  day  in- 
crease  of  captain's  pay  granted  by  ihe  order  of  the  27tfi 
of  Augtist  1806,  from  the  1st  of  January  to  the  Slst  of 
Daewber  1817,  amounting  to  19/.  IBs.  Sd^  and  two 
shillings  a  day  increase  granted  by  the  same  order  to 
captuns  haYing  the  brevet  rank  of  mi^oryfrom  the  1st 
^January  1817,  to  the  5th  of  November  1820,  amount- 
iog  to  140L  I0s.j  which  two  sums  make  together 
1601.  Bs.  Bd^  and  a  statement  of  that  account  was  de- 
livered to  Major  Skyring  early  in  1821,  and  there 
appeared  due  to  him  on  the  balance  thereof  1 162. 95.  7d. 
Major  S/yring  was  allowed  .onedit  for  these  sums  of 
Is.  ItL  and  2#«  a  day  in  the  account,  in  conformity  with 
the  iisage  which  prevailed  in  paying  other  oflScers  of  the 
regiment  having  the  same  rank  and  appointment  during 
the  same  period,  and  which  had  prevailed  from  the  date  . 
of  the  general  order  of  the  27th  of  August  1806^  and 
socording  to  which  all  such  payments  have  been  aUowed 
bjr  the  Board  of  Ordnance  in  the  account  of  the  defend* 
anu  with  them  to  the  Slst  of  December  1816. 

The  Board  of  Ordnance,  in  December  1816,  intimated 
to  the  defendants  that  they  would  not  allow  any  pajf* 
menta  o£  the  Is.  Id.  and  2s.  a  day  to  oificcirs  having  the 
nmk  and  appointment  which  Major  So/ring  had,  and 
that  the  same  were  not  warranted  by  the  order  of  1806; 
hut  thb  intimation  was  not  communicated  to  Major 
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otherwise  than  by  die  defendants  ceasing  u^ 
allow  him  credit  fot*  the  l5«  !</•  a  day  after  the  end  of 
18179  <n^  writing  to  him  the  IbHowiiig  letter,  dated  the 
8th  of  May  18'2I.  <*  Sir,  —  We  beg  to  acqiudat  you 
that  a  dedoctioa  has  been  made  by  the  HomoraUe  Sar« 
yeyor  General  from  your  regimental  pay,  and  which 
has  becsi  confirmed  by  the  Board,  of  3^1/*  I4s.  6d^ 
being  the  increase  of  Is.  Id.  and  2s»  brevet  per  diem^ 
granted  by  the  r^uktions  of  1806-,  bat  to  which  it  ap* 
pears  you  were  not  entitled,  haring  held  the  appoint- 
ment of  brigade^major  at  Gibraltar  from  the  IsC  dlMjf 
1806  to  the  5th  of  November  1820,  in  addition  to  your 
commission  as  an  officer  of  ardllery*  We  have,  tbere- 
foi'e,  to  request  you  will  make  a  remittance  for  the 
above  sum.  Memorandum.  Increase  pay  is.  Id.  lat 
of  Jidy  1806  to  31st  of  December  1316,  and  brevet  pay 
2i.  per  day,  4th  of  Jme  1813  to  the  5th'of  Naoewdfer 
1820/' 

The  sum  of  391 /«  14s<  6d.  mentioned  iu  that  tetter, 
included  the  160^  St.  6d*  hereinbefore  mentioned.  The 
Board  of  Ordnance  refused  to  allow  the  defendants  any 
payments  of  the  U.  id.  and  2s.  a  day  subsequent  to  llie 
31st  of  December  1816,  The  running  account  betwe^i 
Major  Sfyriftg  and  the  defendants  was  continued  to  the 
6th  of  December  1822,  the  day  of  his  death,  during 
whidi  time  his  pay  and  various  sums  on  other  aceonnts 
received  and  paid  by  the  defendants  by  his  order,  were 
placed  to  his  account,  but  no  statement  of  the  accxxint 
was  delivered  to  him  by  the  defendants. 

The  defendants,  after  the  death  of  M^or  iSS^iti^  de- 
livered to  the  plaintiff  a  statement  of  their  account  imth 
him  tQ  the  day  of  his  death,  in  which  they  brought  for^ 
Ward,  and  anloug^t  other  items  allowed  him  credit  for 

the 
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the  116JL  9sJ  7<2*  balance  due  on  the  formet  statement       1825« 


oTthe  aoconnt,  and  charged  him  with  the  aforesaid  sum       sktmno 

of  S91L  lir.  5d^  which  included  the  160/.  6s.  Sd.  as    ^  ""^"^'^ 

afiiresaid.     But  the  chaise  dT  S9I/.  145.  Sd.  has  been 

since  reduced  by  the  defendants  to  the  said  160/.  Bs.  5d^ 

vhich  hitter  sum  the  defendants  claimed  a  right  to  re* 

tun,  on  the  ground  of  their  having  by  mistake  allowed 

to  liajor  Sirring  Is.  Id.  a  day  firom  the  Ist  of  Jamuny 

to  the  31st  of  December  I8I79  and  2s.  per  day  from  the 

l^cSJanucay  1817  to  the  5th  of  November  1820>  making 

tiie  sinoant  of  160/.  5s»  Bd.^  as  ordnance  pay  beyond  the 

ODKNint  of  which  the  ordnance  regulations  entided  him 

ta    Upon  these  fiu^  the  Lord  Chief  Justice  was  of 

opkuon,  that  the  account  rendered  by  the  defendants  in 

18S1  :iras  an  admission  by  them  that  they  had  recdved       ^ 

the  aUowancea  in  question  on  account  of  the  plaintifi^ 

sad-that  they  were  not  entitled  afterwards  to  rescind  the 

admission^  because  they  had  received  a  communication 

ia  1816  .ficom  the  Board  of  Ordnance  Uiat  those  ad- 

ditional  *  ^owancea  would  not  be  allowed,  and  they 

Bcter.coBomumcated  that  intisnation  to  Major  Sk]fringy 

sod  under  .these  circumstances  a  verdict  was  found  for 

the  plainti£EL  '  A  rule  nisi  having  been  obtained  for  a 

aeirtrialy 

&ttrlett  and  Bingiam  now  shewed  cause.  The  4o* 
fadsntsjoe  not  ^ititled  ta  set  off  the  sums  which  diey 
hate  allowed  MafW  Sl^ng  in  account,  altbou^y  ac- 
cording to  the  true  construction  of  the  order,  i  they  may 
nel^  haws  been  due  to  hhn  of  rigiit.  If  the  defendants 
haiLaoiiiaUir.pfnd  those  sums  to  Mqor  S^M|gr  with  a 
fiA  knowledge  of  all  the  facts  of  the  case^  but  under  a 
mistaken  view  of  his  right,  they  could  not  afterwords  have 

recovered 
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1895.       recovered  them  back,  BUbiev.  Ijmieif{a\  Lamy  ▼•  Bour^ 
*"~~       di€u{b);  and  the  reason  of  this  rule  of  law  is  gtven  by 

SCTRINO 

against  Gibbs  C  J.  in  BriAatie  v.  Dacres.  (c)  That  was  an 
action  agunst  the  widow  of  Admirtd  DatreSy  to  recover 
a  sum  paid  to  him  by  Captain  Brisbane^  as  his  share  of 
certain  freight  for  the  carriage  of  bullion,  which  share 
he  was  entitled  to  according  to  an  old  usage  prevaiUng 
in  the  navy,  though  not  according  to  a  practice  intro* 
duced  recently  before  the  payment,  but  overlooked  by 
Uie  parties.  Qilbs  J.,  Heath  J^  and  Mansfield  C.  J., 
i^reed  against  Chambre  J.  that  the  action  could  not  be 
maintained.  Gibbs  J.  tiiere  says,  **  I  think  that  where 
a  man  demands  money  of  another  as  a  matter  of  right, 
and  that  other  with  a  full  knowledge  of  the  &ct8  upon 
which  the  demand  is  founded,  has  paid  a  sum,  he  never 
can  recover  back  the  sum  he  has  so  voluntarily  paid.  It 
may  be,  that  upon  a  further  vi^nr  he  may  form  a  di£Snnent 
opinion  of  the  law,  and,  it  may  be,  his  subsequent  opi« 
nion  may  be  tiie  correct  one.  If  we  were  to  hold  other- 
wise, many  inconveniences  may  arise;  tiiere  are  many 
doubtful  questions  of  law :  when  they  arise,  the  defisnd- 
ant  has  an  option,  either  to  litigate  theqiiestion,  or  to 
submit  to  the  demand,  and  pay  the  money.  I  think 
that  by  submitting  to  the  demand,  he  that  pays  the 
money  gives  it  to  the  person  to  whom  he  pays  it,  and 
midces  it  his,  and  closes  the  transaction  between  them. 
He  who  reo^ves  it  has  a  right  to  consider  it  as  bn  withoat 
dispute :  he  spends  it  in  confidence  that  it  is  his;  and  it 
would  be  most  mischievous  and  unjust,  if  he  who  has 
acquiesced  in  the  right  by  such  voluntary  (MtymeDt^ 
should  be  at  liberty,  at  any  time  within  the  statute  of 

(«)  2  Eaa,  469.  (6)  Zhu^  467.  (c)  5  TawU  145. 
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KfflitotuHiSy  to  rip  up  the  matter  and  reoo?er  back  the 
money.  He  who  receives  it  is  not  in  the  same  condi- 
don :  he  has  spent  it  in  the  confidence  it  was  his,  and 
perhaps  has  qo  means  of  repayment"  It  is  tme,  that  in 
this  case  the  money  has  not  been  actually  paid  into  the 
hands  of  Major  Siyringi  but  he  was  allowed  credit  for  it 
ia  the  account  delivered  to  him  in  1821,  and  he  was 
thereby  led  to  suppose  that  he  was  entitled  to  treat  it  as 
his  own*  The  reasoning  of  Oibbs  J.  applies  equally  to  a 
case  where  the  money  has  been  allowed  in  account^  as  to 
one  where  it  has  been  actually  paid;  for  apar^  to  whom 
an  account  is  delivered  by  his  agent,  calculatea  his  ex« 
pences  with  reference  to  that  account*  The  allowance 
of  these  sums  in  account  is  equivalent  to  payment  In 
Jefi  V.  Wood{a\  it  was  held  that  the  setoff  of  one  sum 
of  monqr  against  another  upon  the  balance  of  account 
amounted  to  payment  Mere  too  the  defendants  were 
informed  in  1816  that  the  Board  of  Ordnance  would 
not  allow  these  sums  to  persona  in  the  situation  of 
Mqor  Sh/riftgf  and  they  never  communicated  that  fiict 
to  him  until  1821.  If  they  had  informed  him. at  that 
time  that  the  sums  were  not  to  be  allowed,  he  would 
not  have  treated  them  as  his  own  property. 

They  then  proceeded  to  argue,  that  the  defendant* 
by  reason  of  their  character  of  paymasters  were  estopped 
by  the  account  they  had  rendered,  from  saying  that  the 
money  which  thefr  had  allowed  in  account  was  by  mis» 
take.  The  paymaster  receives  the  money  due  to  the 
corps  from  government,  and  when  he  has  once  repre- 
sented to  an  officer  by  an  account  rendered,  that  he  has 

(a)  S  P.  H^.  12& 
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18S5.       reoeived  money  on  his  acbount»  he  b  estopped  from 
**'"**       afterwards  saying  that  he  has  not  reoeived  such  money. 
agaitui  But  it  is  unnecessary  to  report  the  arguments  on  this 

point,  as  the  judgment  of  the  Court  proceeded  entirely 

on  the  first  ground. 

Guniei/  and  Tindal  contWi.  It  must  be  admittedi  that 
if  the  defendants  had  paid  these  sums  to  Major  Shfring 
with  a  full  knowledge  of  all  the  (acts,  they  would  net  be 
entitled  to  set  them  off,  but  here  there  never  was  any 
payment  That  distingubhes  this  finom  the  several  cases 
cited.  Here  the  defendants  have  merely  rendered  an 
account^  in  which  they  have,  by  mistake^  allowed  'the 
deceased  credit  for  sums  to  which  be  was  not  eotillsd, 
and  thqr  ought  in  justice  to  be  permitt^  to  correct  the 
error  when  they  discover  it. 

Abbott  C.  J.  It  is  not  necessary  to  decide  in  4bk 
cose^  whether  the  defendants  by  reason  of  their  diaimcter 
of  pHymasters  are  estopped,  by  the  account  which  they 
have  rendered,  from  saying  that  there  was  a  mistake  in 
it  The  qpinion  which  I  entertained  at  the  trial  was 
founded  on  a  particular  fact  in  this  case,  and  that  api* 
nion  remains  unaltered.  The  defendants,  as  paymasters, 
received  sums  from  government  generally  on  aceount  of 
the  corps,  and  on  order  having  been  issued  for  an  la- 
crease  of  pay,  they  rendered  an  account  to  Major  Sigrmg- 
in  1821,  in  whidi  they  gave  him  credit  for  the  increased 
\my  to  which  they  supposed  him  to  be  then  entitiedy 
and  upon  -tlmt  ncconnt  there  appeared  to  be.  due  t^ 
Major  Skyring  a  balance  of  116/.  9s.  7d.  If  he  had 
drawn  a  bill  upon  them  for  that  amount,  it  probably 
would  have  been  paid,  and  if  they  had  paid  the  money, 
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it  is  qaite  dear  that  they  could  Dot  afterwarck  hare  1S96* 
i«x>?ered  it  back,  on  the  ground  that  acoordiog  to  the! 
true  eonstructicm  of  the  order  it  was  not  due  to  Miyor 
Skying  g  and  if  the  defendants  coidd  not  bare  recoTered 
it  Imckf  tbej  ought  not  now  to  be  allowed  to  set  it  off* 
The  defendants  afterwards  continued  to  receire  fiirther 
sums  on  account  of  Major  Sipnngj  and  the  money  so 
subsequently  recdved  by  them  must  be  considered  as 
paid  ofl^  if  tb^  are  entitled  to  bring  back  into  the  ac- 
ooont  the  sums  which  they  htti  given  him  credit  for,  in 
vespect  of  die  increased  pay.  The  particuhir  faet  in 
this  case  upon  which  my  judgment  proceeds  is,  that  the 
defendants  were  informed  in  1816  that  the  Boaid  of 
Ordnance  would  not  allow  these  payments  to  penons  ia 
the  sftaation  of  Major  Skyringy  but  diey  nevw  com- 
monicated  to  him  that  fact  until  1821^  having  in  the 
mean  time  given  him  credit  for  these  allowances.  I 
think  it  was  their  duty  to  communicate  to  the  deceased 
tke  information  which  they  had  received  from  the 
Board  of  Ordnance;  but  they  forbore  to  do  so,  and 
they  suffered  him  to  suppose  during  all  the  intervoaing 
tiBW  dm*  he  wias  entitled  to  the  increased  aUowanoes. 
It  is  of  great  importance  to  any  man,  and  certainly  not 
less  Da  ntHtary  men  than  others,  that  they  should  not 
behsd'  to  suppose  that  their  annual  income  b  greater 
tfasn  k  veally  is*-  Every  jmulent  man  accommodates 
his  mode  of  living  to  what  he  aif>poses  to  be  his 
iBeome;  it  therefore  worics  *  great  pitjudioe  to  any 
nan,  if  after  having  had  credit  given  him  in  account 
for  eertain  sums,  and  havuig  been  allowed  to  draw 
on  bis  agent  on  the  faith  tliat  those  sums  belonged 
to  him,  he  may  be  called  upon  to  pay  them  back. 
Here  the  defendants  have  not  merely  made  an  error  ia 

account, 
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1825*  ttooount)  but  they  have  been  guilty  of  a  bre&^b  of  duty, 
by  not  communicatiDg  to  Major  Shfring  the  instracticm 
di^  receiYed  from  the  Board  of  Ordnance  in  1816; 
and  I  thmk,  therefore,  that  justice  requires  that  th^  shall 
not  be  permitted  either  to  recover  back  or  retain  by 
way  of  8etK)ff  the  money  which  th^  had  once  allowed 
him  in  aocount 

Baylbt  J.  This  may  be  a  case  of  hardship  upon  the 
defendants,  but  they  have  brought  it  upon  tfaemselTes. 
This  is  an  action  for  money  had  and  received.  If  the 
defendants  are  entitled  to  set  off  the  sum  they  ckdmi  the 
action  is  not  maintainable.  From  the  year  1816  to 
ISSi  the  defendants  had  given  credit  for  certain  sums, 
as  if  Major  gyring  was  entitled  to  them.  I  think 
they  were  guilty  of  a  n^lect  of  duty  in  not  commn- 
nicadng  to  him  the  information  they  had  received  from 
the  Board  of  Ordnance  in  1816.  Suppose  that  the  ba- 
lance of  the  account  delivered  in  1821  had  been  paid  to 
Major  Sfyringf  and  that  no  subsequent  pay  had  been 
received  for  his  use  by  the  defendants,  and  that  they 
had  brought  an  action  to  recover  back  the  money  paid. 
It  would  have  been  a  good  defence  to  that  action  to  say 
that  the  defendants  had  voluntarily  advanced  money  to 
the  deceased  when  he  asked  no  credit,  and  that  they 
had  told  him  that  they  had  received  the  money  for  his 
use,  and  that  on  the  fiuth  of  their  representation  he  had 
drawn  it  out  of  their  hands  as  his  own  money,  and  had 
been  induced  to  spend  it  as  such ;  and  if  they  could  not 
recover  the  money  back,  neither  ought  they  now  to  be 
allowed  to  retain  other  monies  belongmg  to  the  deceased, 
upon  the  ground  that  they  have  paid  or  allowed  him  in 
account  money  which  they  had  not  in  fact  received  to  his 

use. 
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use^  bot  which  they  suffered  him. to  consider  his  own  for        18$5* 
a  long  period  of  time.    I  think  they  cannot  now  be  per-       — 
mitted  to  say,  that  the  mon^  which  they  allowed  him  in        agauui 
account  as  money  received  by  them  to  his  use,  was  not 
money  received  to  his  use.    The  rule^  for  a  new  trial 
most  therefore  be  discharged. 

HoLROTD  J.  The  present  action  b  brought  for 
moaqr  had  and  received  by  die  defendants  to  the  plain- 
tiff's us^  subsequently  to  the  communication  made,  by 
the  Board  of  Olrdiiance  to  the  defendants,  and  of  which 
the  deceased  was  not  informed  till  1821*  The  plaintiff 
has  a.r^t  to  recover,  unless  the  defendants  have  a  debt 
to  set  o&l  Now  Migor  Shfring  had  a  right  to  expect 
that  mon^  belonging  to  him  would  be  received  by 
defendants  for  him,  and  that  all  payments  made  by 
them  were  on  account  of  monies  so  received  by  them. 
Suppose  that  GrevmDOod  and  Co.  had  paid  Major  iSfyrMgf 
the  balance  of  the  account  in  1821,  and  that  no  mcmey 
bdoDging  to  him  had  come  subsequently  to  their  hands, 
they  could  not  have  recovered  that  money  back,  ^n  the 
ground  that  thqr  had  paid  it  to  him  under  a  mistaken 
notion  that  he  was  entitled  to  it.  A  payment,  therefor^ 
made  under  such  circumstances,  would  not  create  a  debt 
between  the  defendants  and  Major  Shfting.  Here,  it  is 
tme^  the  ddendants  did  not  pay  the  balance.  But  tliey 
now  say,  that  some  of  the  money.which  they  paid  to  Major  - 
Slynng  was  not  paid  to  him,  on  account  of  monies  re*- 
oei?ed  for  him  by  them,  but  was  paid  by  them  under  the 
mitttaken  notion  that  he  was  entitled  to  it,  and,  therefore, 
that  such  payment  constituted  a  debt  from  Major  Shping 
to  them,  which  they  are  now  entitled  to  set  off;  but  I 
think,  for  the  reasons  already  given,  it  did  not  constitute 
adebt,  and  that  being  so,  the  plamtiff  is  entitled  to  recover. 

Rule  discharged 
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Bradley  against  Arthur. 

HTRESPASS  for  false  impriaolHnent    Ple0»  that  de- 
fendant was  a  commissioned  officer,  viz.  a  lieutenant- 
colonel  in  the  army  of  the  kingi  and  as  sudi  offleer, 


JkiM  7th. 

A.  being  a 
commiibioned 
oflSccr  on  full 
pay  in  a  regi- 
nicntt  waa  ap- 

ra^t^ndint   ^as  employed  in  the  seryice  of  the  kiiig»  and  had 
^d^ISSi*"**  *«  mUitary  command,  amduot,  care^  govemmeftl^  and 

time  was  ap- 
pointed to  the 
command  of 
such  of  his 
majesty's  sub- 
jects as  tlien 
were  armed  or 
might  there- 
aAer  arm  for 
the  defence  of 
the  settlers  in 
the  colony: 
Held,  thai  the 


direction  of  certain  land  forces  of  the  king,  then  being 
employed  in  the  service  of  the  king  in  ptfts  beyond 
the  seas,  to  wit,  at  HanduraSf  in  North  Amaiea :  aad 
that  plaintiff  was  a  commissioned  officer,  viz.  a  o^jor 
in  the  army  of  the  king,  and  as  such  officer,  was  em- 
ph>yed  in  the  service  of  the  kfaift  and  serving  amongst 
the  said  land  forces  of  the  king  at  HondMras^  and  was 
*P^°^^?^.  ^  under  the  militaiy  orders  and  command,  and  the  gcMrem- 
persons  armed    mmH  and  dixecdon  of  the  defendant  as  sudi  officer  as 

aforesaid  at  Honduras  $  and  that  defendant  being  such 
officer,  and  being  so  employed,  and  having  such  oom* 
inlind,  &&,  as  aforesaid,  and  plaintiff  being  sach  officer 
as  aforesaid,  and  so  employed,  and  serving  and  being 

',  a  little  be- 


in  defence  of 
the  settlers  in 
the  colony, 
vested  in  him 
the  right  to 
oommand  the 
military  forces 
there. 

•ct^^i^ii^  under  such  orders,  &c^  aa 

commander       f^^^  ^^^  ijm^  ^  ^^  £^j^  oouBt  mentioned,  to  wtt^  on 

there  for  some 

yem,  the  re-  |]ie  same  day  and  year,  did,  contrary  to  his  dai^  as  andi 
which  he  held  a  officer,  eadeavouT  to  excite  and  stir  up  a  mutiay  amongst 

commission  was 

disbanded,  and  the  fovoes  of  the  king  at  HonduraSf  in  breach  of  good 
haif-payT  Ib^  Order  and  military  discipline,  whereupon  the  defitadwt 

before  and 

after  the  disbanding  of  the  r^ment,  he  acted  as  military  commander  and  civil  soperfat* 
tendant  of  the  colony,  and  he  was  recognised  as  filling  both  characters  by  the  aBthoiitJes  at 
home :  Held,  that  idtbougb  by  the  disbanding  of  the  regiment  he  lost  his  commission  and 
rank  in  the  r^men^  the  rif^t  to  commaiid  the  kiDg*s  troops  at  the  colony  oontintiedt  and 
therefore  that  he  was  justifiMl  in  putting  under  arrest,  for  disobedience  m  oiden,  a  com- 
misaionedofficcr sa futt pigr»  holding  equal xvgimental rank  with himielC 


pat 
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put  the  plaintiff  under  arrest,  &c.  The  third  plea,  ih<  1885. 
steid  of  charging  that  the  plaintiff  endeavoured  to  excite 
matioy,  stated  that  he  did  Without  any  lawful  autliority  affdnu 
98siiRie  to.  himself  the  command  of  the  land  forces  at 
HcmduroMm  The  fourth  plea  stated^  that  the  plaintiff 
lefiised  to  obey  a  certain  military  order  of  the  defendant 
IS  sodi  officer  as  aforesaid,  which  order  extended  to  the 
plaintiff  in  relation  to  his  duty  as  snch  c^Scer  as  afore? 
said,  and  which  order  it  was  the  plantiff's  duty  to  have 
obq^ed.  There  were  other  pleas  which  stated  the  de- 
fendant to  be  his  majesty's  commandant  of  the  garrison 
at  Hondui-as* 

RepUcation,  de  iiguria  and  a  new  assignment,  that 
defendant  on  •other  times  and  on  other  occasions,  and 
for  a  nmch  longer  time  than  was  lawful  or. necessary  for 
the  causes  in  the  pleas  mentioned,  to  wit,  on  the  1st  June 
1820,  and  from  thence  continually  for  a  long  time^  to 
wit,  for  nine  months  thenee  following,  wrongfully  im-* 
prisoned  the  phuntifF  without  any  lawful  authority,  or 
toy  reasonable  or  probaUe  cause  whatsoever*  There 
were  several  special  pleas  to  this  new  assignment  which 
ii  is  unneoaBsary  to  mention. 

At  die  trial  before  Abbott  C.X,  at  the  London  sittings 
9&er  Trinify  %ena  1B24,  the  following  appeared  to.be 
die  &cts  of  the  case.  In  July  1814,  the  defendant  thenr 
beiay  a  majCHr  in  the  7th  West  India  regiment,  was  ap« 
pointed  by  the  Duke  of  Manchester,  the  then  governor 
^Jamaica J  bis- majesty's  superintendant  of  the  British 
settknent  at  Honduras,  and  was  directed  by  that  ap^.  ' 
pointment  to  take,  under  his  care  the  interest  of  his 
majesty's .  sttt|ects  there ;  and  about  the  sanie  time  he 
received  from  General  Fuller,  the  commander  of  the 
forces  in  the  island  of  Jamaica  and  its  dependencies 

Vol.  IV.  X  (Honduras, 
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1695.  {Honduras  being  on«  of  those  dependendes),  an  wp^ 
*"'"'  pointment  in  the  words  ibllowingV  <*  I  do  hereby  con* 
ngamM  stitute  and  appoint  you,  thi  said  George  JrAur^  to  com- 
mand such  of  his  majes^s  subjects  as  are  novr  aimedt 
or  may  hereafter  arm  for  Ae  d^nce  of  the  setUers  of 
the  bay  <^  Honduras^  you  are  therefore,  as  commandant, 
to  take  upon  yon  the  care  and  charge  aocordingly*" 
After  the  defendant  received  these  appointments,  he 
took  upon  himself  these  offices,  and  acted  as  the  military 
commandant  at  Honduras^  and.  issued  all  cnrders  as  such 
until  he  quitted  the  settlement  in  1822.  In  1817,  he 
was  made  lieutenantrcolonel  of  the  York  chasseorB. 
That  regiment  was  dbbanded  in  1819,  and  on  die  S4th 
of  ^i^gifs^  in  that  year  the  defendant  knew  that  thqrwcie 
so  disbanded.  He  continued  however  to  act  as  military 
commandant  of  Honduras*  The  plaintii^  in  MarA 
1820,  was  at  Hondwrasj  and  at  that  time  had  been  pro* 
moted  to  the  rank  of  lieutenantrcolonel  in  the  2d  Wesi 
India  regiment,  and  was  on  full  pay,  and  thinking  that 
the  defendant,  in  consequence  of  the  disbanding  of 
the'Yori  chasseurs,  had  become  incapable  of  holding 
any  military  command,  and  that  the  right,*  therefore^ 
to  command  the  troops  devolved  upon  him  as  the  oflker 
next  in  rank,  the  plaintiff  refused  to  obey  an  order 
issued  by  the  defendant,  for  convening  a  general  meeting 
of  the  officers  at  Honduras,  at  ten  o'clock  on  the  28d  of 
iUoy  1820,  and  issued  a  counter  order  convening  a 
meetuig  of  the  officers  at  hi^  the  plaintiff's  quart^^ 
at  ten  o'clock  on  the  same  day.  By  an  order  issued  by 
the  defendant,  the  plaintiff  was  put  under  arrest  for 
having  refused  to  attend  at  the  government  liouse  on 
the  2Sd  of  May,  and  for  having  presumed  without  say 
authority  to  assume  the  command  of  the  troops,  and  aa 
such,  to  issue  garrison  orders*    It  appeared  further  by 

16  the 
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the  endeooe  ©f  Sir  Hewy  Torrensj  Sir  Hefifert  Taylatj  1825. 
and  oiker  BaSitary  men^  that  acoordiDg  to  their  under-  ^ 
standing,  when  an  officer  holds  a  commission  in  a  ogmntt 
regiment,  and  has  also  a  military  command  in  a  settle* 
neat,  the  latter  is  not  alFecled  by  the  disbanding  of  the 
T^^aient  to  which  he  belongs,  but  that  the  general  mili* 
tuy  oommaiid  oontinues  after  the  regiment  is  disbanded, 
although  his  rank  in  the  regiment  is  at  an  end.  Some 
of  the  nitnesses  stated  that  the  yery  office  of  superintend** 
ant  eaiTied  with  it  a  military  command*  This  evidence 
was  objected  to  by  the  plaintiffi  It  was  farther  prored 
that  the  commander  of  the  forces  at  Jamaica  had  the  righf 
to  appoint  a  military  commandant  at  Hondttrasj  and  that 
the  defendant  was  recognised  in  the  setdement,  and  by 
the  authorities  at  ho^  as  the  military  commandant  of 
Hendurasy  both  before  and  after  his  regiment  had  been 
disbanded*  After  the  arrest  of  the  pliuntiff,  the  de* 
fe&dant  transmitted  dispatches  on  the  subject  to  General 
WdkoTj  the  then  comn^ander  of  the  forces  in  Jamaica^ 
and  the  latter  transmitted  the  same  to  the  commander* 
in-chief  fer  his  direction  as  to  the  course  to  be  pursued 
under  the  circumstances,  and  iq-the  result  the  plaintiff 
was  dismissed  from  his  majesty's  service.  But  it  ap* 
peared  that  the  plaintiff  was  detained  in  custodj  for 
sometime  after  the  defendant  knew  that  he  was  dis« 
missed  from  the  army.  Upon  this  evidence  the  Lord 
Chief  Justice  was  of  opinion,  tliat  it  had  been  made  out 
m  proo^  that  at  the  time,  when  the  plaintiff  was  put 
under  arrest  the  defendant  was  the  commanding  officer 
at  Htmiitrasy  and  that  the  justifications  were  established ; 
but  he  left  it  to  the  jury  to  say,  whether  the  plaintiff 
had  not  been  detained  in  custody  for  a  longer  period 
than  be  ought  to  have  been,  after  the  defendant  knew 

X  2  .         that 
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1825.       that  he  had  been  dbmissed  the  army.    The  jury  fiwiMl 
'  a  verdict  for  the  defendant  upon  the  justificatioiis,  and 

against  for  the  plaintiff  upon  the  new  amgnment  with  100/. 
damages.  A  rule  niai  for  a  new  trial  was  obtained  by  the 
plaintiff  in  last  Michaelmas  term  upon  two  grounds;  fiist, 
that  the  evidence  of  the  usage  in  the  army  was  not  ad- 
missible ;  and,  secondly,  that  the  defendant  ha^nng  by 
the  disbanding  of  his  regiment  lost  bis  commissiooy  had 
thereby  become  incapable  of  holding  the  oflBoe  of  com- 
mandant of  the  setdem'ent,  and  consequently  was  not  the 
commanding  officer  at  Honduras  at  the  time  when  the 
plaintiff  was  put  under  arrest 

Hie  Jitamej^Generaly  Gtamey  and  Parke^  now  shewed 
cause.  The  first  clause  in  the  mudny  act  {a)  provides, 
that  <*  aiiy  person  who  shall  disobey  any  lawful  Gommand 
of  his  superior  officer,  or  shall  desert  his  majesty's  senicey 
whether  such  oflSence  shall  be  committed  within  thb 
realm,  or  in  any  other  of  his  majesty's  dominions,  or  in 
foreign  parts  upon  land  or  upon- the  sea,  shall  suffer 
death,  or  such  other  punishment  as  by  a  court  marual 
shall  be  awarded."  By  the  articles  of  war  it  is  made 
imperative^  <*  that  whenever  any  officer  or  soldier  shall 
commit  a  crime  deserving  a  punishment,  be  shall  by 
his  commanding  officer  be  put  in  arrest  if  an  oflScer,  or 
if  a  non-commissioned  officer  or  soldier,  be  imprisoned 
until  he  shall  be  either  tried  by  a  court  martial,  or  shall 
be  lawfully  discharged  by  a  proper  attthority«''  Now  it 
is  admitted  that  there  was  a  lawful  command,  and  a  dis- 
obedience of  that  command ;  and  the  only  question  is, 
whether  colonel  Arthur  was  or  was  not  the  superior  oificer 
at  the  time  of  giving  this  order.  The  mutiny  act  enables 
the  king  to  have  a  standing  army  in  time  of  peaces  and 

{a)  Se«5S{?.3.  c.  11. 
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the  king  governs  it  by  Yirtae  of  his  prerogative,  by        1825. 
which  he  h«8  the  sole  command  of  all  the  forces  in  the      , 
tnDgdom.    The  king  may  appoint  all  the  subordinate       agnutst 
officers  in  the  army.    Their  rdative  rank  depends  upon 
him.    There  is  no  written  law  by  which  relative  military 
aatboii^  is  ascertained;  it  is  established  by  the  usage 
of  the  army  entirely.     The  question  in  this  case  there- 
hftyraSf  what  was  the  usage  and  practice  of  the  army 
recognised  by  the  crown  ?    Now,  the  evidence  estab- 
Miedf  that  the  usage  and  pracdce  was  to  appoint 
officers  to  special  commands  who  held  regimental  com- 
missions before;  and  that,  if  at  the  time  of  their  ap- 
pointment to  the  special  command,  they  held  r^mental 
GommisBions,  their  new  appointment  did  not. cease  with 
their  regimental  commission.     11^  therefore,  this  usage 
and  practice  was  properly  admitted  in  evidence,  it. estab- 
lishes the  defendant's  case.     Now  Barms  v.  Keppel{a) 
is  an  authority  to  shew  that  this  evidence  was  properly 
recced.    That  was  an  action  brought  by  a  serjeant  of 
die  guards  against  the  commanding  officer,  who  was  a 
mqor  commanding  the  battalion,  for  reducing  him  to 
the  ranks,  in  consequence  of  the  disobedience  of  an 
order;  and  by  the  articles  of  war,  **  non-commissioned 
officers  may  be  discharged  as  private  soldiers,  either  by 
order  of  the  colonel  .of  the  regiment  or  by  the  sentence 
of  a  regimental  court  martial.''     In  the  special  case  it 
was  stated  that  it  was  generally  understood  in  the  army, 
that  the  whole  power  of  the  colonel  devolves  in  his 
absence  on  the  commanding  officer  for  the  time  being, 
.and  that,  in  feet,   such  commanding  officer  ranks  as 
colonel,  and  always  acts  as  such;  that  by  the  constant 
custom  and  practice  of  the  army,  the  commanding  officer 
for  the  time  being  had  always  made  seijeants,  and 

(a)   2tVils.3i4. 
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1825.       bitoke  and  reduced  them  in  the  aume  manntf  in  dit 
•  colonel  himself  might  baTe  done  tf"  actually  l^rese&U 

agmna  In  that  case^  therefore,  the  usage  of  the  army  was 
atated  as  a  feet  Here  the  defendant  was  dulj  ap- 
pointed siq)elruiteiidant  of  Honduras^  and  being  then  a 
military  man,  the  very  office  of  superintendent  carried 
with  it  the  supreme  miUtary  command.  Next  there 
was  the  appointOMnt  of  General  FuUtr^  and  it  appears 
by  die  CTtdenoe  that  Oenerd  FiHtr  had  power  to  ap- 
point a  military  commandant*  Besidea^  after  the  ap- 
pointment was  made,  the  defendant  was  lecogniaed  by 
the  authorities  at  home  as  the  commandant,  they  haviuf; 
corresponded  with  him  after  the  disbandment  of  the 
regiment*  And  die  artidea  of  war  allwk  to  ilie  power 
of  inferior  officers  to  grant  oommiasioos.  Bydtaaeoond 
artidc^  **  colonels,  nujiors,  c«ptatna»  and  odier  inferior 
officers  Berving  by  commission  irorii  die  goremon^ 
lieutenants^  or  deputy  governors^  or  presidents  of  the 
council  for  the  time  being  of  our  said  pmYinoes^  and 
colonels  in  North  America^  shall  ^on  aU  dclfcchmcnfe^ 
courts  martial,  or  other  duty  'wherein  th«gr  mtgr  be  em- 
ployed in  cOnjonctioB  with  our  regular  forces,  have  rank 
next  after  all  officars  of  the  like  rank  serviiig  by  ctNB- 
missions.''  The  written  law  of  the  army,  thersfese^ 
alludes  to  that  power  of  granting  confmissitiiaii  which 
was  proved  to  exist  in  this  case* 

Broi^himy  Evans^  and  Cameron  centrii.  The  defend- 
ant b  entitled  to  retain  his  verdict  upon  the  justifioatiolis 
if  it  has  been  proved  that  he  was  a  military  officei^  having 
the  military  command  over  the  plaintiff  at  the  time  when 
the  latter  was  put  under  arrest  There  are  two  ways  in 
which  a  man  may  &il  to  have  the  military  command  which 
he  assumes  to  have ;  he  may  be  incapable  of  holding  tbe 

command 
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command  by  whomsoever  be  pretends  lo  have  been  0p»      1895. 

pointed,  or  he  may  not  have  beoi  appointed  whether      viZ^nt 

be  were  capable  of  hoUmg  it  or  not.    It  is  not  disputed       agamn 

that  the  crown  has  the  power  to  af^pmnt  any  person^ 

efen  a  mere  ctvil  person,  to  a  military  command.    But 

the  Grown  did  not  delegate  either  tb  the  civil  governor 

of  Jamaica  or  to  the  military  commandant  there,  the 

power  of  granting  commissions,  and  it  may  be  quea- 

tioned  whedier  such  an  authority  could  be  delegated.  By 

the  statute  JS  &  14  Qtr.  ^.  c.9.  5.2.,  authority  is  given  to 

kid  lieutenants  of  counties  to  grant  commissions  in  the 

mXtia. .  Now  this  shews  that  it  required  the  authority 

ofpariiament  to  enable  a  subject  to  ^aat  commissions 

The  Easi  India  company,  who  have  the  govemm^U 

and  the  territorial  attthority  in  JndiOf  yet  have  a  special 

authority,  by  statute^  to  grant  commissions  to  cadets 

to  hold  military  appointments.    Formerly  the  lord  h^ 

sdmizal  had  authority  to  grant  commissions,  but  when 

lords  commissioners  were  appointed  to  execute  the  offico 

of  lord  high  admiral,  there  was  a  diffisrence  of  ^^pinion 

among  lawyers,  wh^er  the  lords  commissioners  had 

indKMrity  to  grant  commissions;   and  the  statute  ol 

1  &  2  WiOiam  4*  Jfilotyf  UaL  2.  c.  2.  s.  2.,  declared  that 

Uiej. should  have  the  same  power  in  that  respect  as 

the  lotd  high  admiral.    But  assuming  that  the  crown 

VBOfjat  delegate  the  power  to  grant  commissions^  that 

power  was  not  del^;ated  to  General  FuUer^    There 

was  no  evideiiee  of  such  delegation,  and  it  coidd  not 

properly  be  assumed,  but  ought  to  have  been  proved 

by  the  defiendant.    One  of  the  pleas  states  that  the 

defendant  was  his  majesty's  commandant  of  the  foroes 

at  Horadann.     There  is  no  such  rank  in  the  army 

as  ooounandant ;  it  is  a  term  which  applies  to  the 

senior  officer  in  the  place.    If  this  be  a  mere  appoint* 
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1825«       ment  and  not  a  substantive  commission,  then  it  might 
^  be  contended  that  an  officer  with  a  mere  appointment 

against  might  Command  a  commissioned  officer.  By  the  mutiny 
Bctf  none  but  commissioned  officers  can  sit  upon  coorts 
martial.  By  sect.  18  of  the  articles  of  war,  *^  all  com- 
missions granted  by  the  king,  or  by  any  of  his  generab 
'from  him,  shall  be  entered  in  the  books  of  the  secretary 
at  war  or  commissary  general,-  otherwise  they  will  not 
be  allowed  of."  Now  it  was  not  shewn  that  thedefendantfs 
commission  was  granted  by  a  general,  or  that  it  was  exi^ 
tered  in  the  books  of  the  secretary  at  war  or  the  oom^ 
missary  general.  As  a  commission,  therefore*'  it  was 
cleariy  void.  But  supposing  that  General  Fidler  had  the 
power  to  grant  a  commission,  he  has  not  exercised  it 
The  commission  issued  by  him  to  the  defendant  is,  ^^  to 
command  such  of  his  majesty's  subje<its  as  are  now  armed, 
or  may  hereafter  arm  for  the  defence  of  the  settlers." 
Now  this  is  not  the  language  used  by  the  crown  when  it 
grants  a  military  command.  The  words  used  by  the 
crown  in  conveying  military  commissions  to  military 
persons  are,  ^*  to  command  officers  and  soldiers,  forces 
and  armies,"  and  those  words  are  used  in  the  mutiny 
act  and  the  articles  of  war  to  denote  a  military  force; 
but  the  words  used  in  General  FuUer^s  commission  de- 
scribe volunteers  or  settlers,  who  arm  to  repel  the 
violence  of  the  natives  or  foreign  enemies.  Assuming, 
however,  that  General  FuUer  had  power  to  grant  a 
military  command  to. a  military  person,  i^  that  the- de- 
fendant at  one  time  was  entided  to  the  command,  still  as 
it  was  proved  that  his  regpment  was  disbanded  before  the 
time  when  he  caused  the  plaintiff  to  be  arrested,  he  had 
then  ceased  to  have  any  right  to  command  the  troops. 
It  is  admitti^  that  he  was  not  any  longer  liable  to 
IQulial  law.    Now,  no  person  can  command  military 
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men,  as  a  military  man,  unless  he  is  liable  to  the  sam^       1825. 

hw  and  government.    It  would  be  a  monstrous  pro-      _ 

position  to  say  diat  a  man  could  gbvem  others  by  martial      jigainst 

law,  he  himself  hot  being  subject  to  the  same  law.    It  is 

said,  that  a  man  who  has  once  been  in  die  army  does 

Dot  lose  his  military  character  by  being  placed  upon  half 

pay.    But  Bowler  y.  Owen  (a)  is  an  authority  to  the 

coDtraiy.    There  the  defendant  was  an  out-pensioner  of 

(Msea  CoUege^  and  the  question  was,  whether  or  not  he 

was  entitled  to  the  benefit  of  the  clause  in  the  mutiny 

set,  whereby  a  soldier  or  officer  in  His  Majesty's  service 

was  not  liable  to  be  arrested  unless  he  owed  a  sum  of 

money  to  a  certun  amount.    The  Court  held  he  was 

not,  being  under  no  miUtary  discipline,  and  subject  only 

to  the  cmtrol  of  the  commissioners. 

The  evidence  of  usage  was  inadmissible,  for  the 
question  was,  whether  die  defendant  was  by  law  the 
officer  in  command  at  Hcndttras^  and  that  must  entirely 
depend  upon  the  rank  which  he  held  in  the  army. 
Banns  v.  Keppel  {b)  is  distinguishable  from  the  present 
case  upon  three  grounds:  first,  the  usage  there  was 
made  a  part  of  the  special  case,  it  could  not  fherefere 
be  the  subject  of  argument  or  decision ;  secondly,  that 
was  an  action  on  the  case  for  reducing  an  officer  of  the 
guards  to  a  common*  soldier,  and  it  might  be  proper  to 
adduce  usage  to  shew  that  there  was  no  malice  in  doing 
that  which  might  legiedly  be  done ;  there  all  that  was 
done  was  depriving  die  plaintiff  of  his  pay  as  serjeant^  but 
here  the  plaintiff  was  deprived  of  his  liberty.  In  Grant 
▼•  Sir  Charles  Gould  {c)  Lord  Loughhorough  says,  ^  where 
martial  law  prevails,  the  authority  under  which  it  is 
exercised  claims  jurisdiction  oyer  all  military  persons, 
in  all  circumstances.     Even  their  debts  are  subject  to 

(»)  Bames'j  Nota^  432.  {b)  2  W^  S14.  (c)  2  H.  m.  98. 
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ISSB^  inquiiy  by  a  mOitary  authority :  every  species  of  o&ooe 
B«Ai>L«r  committed  by  any  person  wbo  appertains  to  tlie  army  is 
ai^Unu  iried  not  by  a  civil  judicature  but  by  the  judicata^  of 
the  r^;iment  or  corps  to  which  he  beloogai''  BarwisY. 
Ktfpd  was  decided  upon  the  distinction  which  was 
adverted  to  by  Lord  Loughborough  in  OrafU  v.  Gmid. 
The  plaintiff  and  defendant  there  were  sobject  to  maitisl 
law,  and  not  to  the  civil  law;  and  in  that  case  the  Coart 
said,  **  By  the  act  of  parliament  to  punish  mutiny  sod 
desertion^  the  king's  power  to  make  articles  of  war  is 
confined  to  his  own  dominions;  when  hia  army  is  out(^ 
bis  dominions^  he  acts  by  virtue  of  his*prerogative»  and 
wiihoul  the  statuie  or  articles  of  war/'  Now  that  case 
was  cited  to  shew  that  usi^  was  a  criterion  to  coiiBtroe 
the  mutiny  act  and  articles  of  war,  althot^h  the  Court 
expressly  smj  that  the  lung  acted  by  virtue  of  his  pre- 
rogative, and  without  the  statute  or  articles  of  war.  In 
Sh^pard  v.  GosnM(a)  the  question  wai^  whether  goods 
saved  frcan  wreck  were  liable  to  tonnage  and  poundage. 
The  Lord  Chief  Justice^  after  shewing  that  the  words  of 
the  statute  did  not  apply  to  the  case^  says:  ^^Thfisecoad 
olgectiaa  is,  that  the  king's  officers^  by  usage,  have  bad 
in  several  kii^  times,  the  duties  of  tonnageand  poood^ 
age  from  wrecks.  We  desired  to  see  ancient  precedents 
of  that  usage,  but  could  see  but  oq^  in  the  time  of  King 
Jamnj  and  some  in  the  time  of  the.last  king,  which  are 
so  new  th^  they  are  not  considerable.  Where  the  pen* 
ning  of  astaUHe  is  dubious,  long  usi^ge  is  a  just  medium 
to  expound  it  by;  for  jvs  et  norma  loquandi  is  governed 
by  nsag^  and  the  meaning  of  tilings  spoken  or  written 
must  be,  as  it  hath  constantly  been  received  lo  be^  bj 
common  acceptation.  But  if  usage  hath  been  qgsiflst 
the  obvious  meaning  of  an  act  of  parliamentt  ^7  ^ 

vulgar 
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▼iilgtr  and  oooimon  aooeptotioii  of  the  void%  cbcn  k  ift  16S5. 
ndfeer  ui  oppression  of  those  concerned^  than  aH  ex* 
positioQ  of  the  ad,  especially  as  the  us^ge  may  bedrcum- 
stsnoecL  Asf  for  instaaosi  the  costomers  seize  a  nan's 
goods  under  pretence  of «  du^  against  law,  and  thereby 
depiiTe  him  of  the  use  of  his  goods  until  he  regains 
them  by  law»  which  must  be  by  engaging  in  a  suit  with 
the  king;  tnth^  than  do  so  he  is  content  to  pay  what  itf 
demanded  for  the  king.  3y  this  usage  all  the  goods  in 
Cbe  land  may  be  chaiged  ^th  the  duties  of  toani^  and 
poundi^;  for  when  the eoncem  is  not  grett^  most  men 
(if  put  to  it)  wsU  rather  pay  a  little  wrongfoUy  than  Stm 
themselves  from  it  ovei^chak^geably/'  Now  the  reason- 
ing  of  the  Lord  Chief  Justice  apfdies  to  the  present 
CB3^  fi>r  if  there  was  dagger  in  that  case  that  pessons 
should  submit  to  an  micient  pounday»  diere  is  mnch 
moie  danger  that  perseois  who  are  ttaUelo  be  disdiai)ged 
fitNu  the  anny  at  a  aBoasent'a  •ottoe  should  Jubeftat  to  a 
I»elmded  usage  4dthtMq;h  set  up  ibr  the  first  time. 

4 

Abbott  C.  J.  I  am  of*  apiaion  that  in  thb  case  the 
nik  fiMT  a  new  trial  must  be  diacharged.  It  does  not 
sfipear  to  be  quesfioned  that  at  i1m  time  wtai  tie  4e^ 
fcndant  received  his  ^ip^ointmeiits,  wkatersr  tkair  antuie 
DBght  be^  bom  the  Dnke  of  3bndMttr  and  Oenend 
AOer,  he  was  a  pecsson  eapaUe  of  receiving  aa  ap» 
poiatment  to  a  asQftary  oomuiand.  Lkleed  that  <cottU 
not  fat  dispated,  because  he  was  then  aa  officer  hoUiag 
a  amuaisaioti  sn  HisMajcs^V  army  on  futt  pigr*  If 
ihcB  be  was  capable  df  twei^iog  a  miBtary  conmand  at 
dist  tim^  the  nextpobt  is,  wasany  jaHitaryoomnand 
ghrea  him.  He  was  appahited  fay  die  Dnke  ef  JUa^ 
diaier  to  beaiqpeiioteadnit»  aiiidi  is  oonsidered  a  4ivtl 
appeiataraiU    At  Ifae  same  ituat^  GeaecalJUiBr^  who 

ihen 
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1825.       dien  had  the  oommand  of  the  troops  on  that  station,  gare 
S^  him  that  qipointmenty  upon  which  much  observation 

<«»««^  has  been  made.  By  that  he  was  to  take^  upon  him  the 
command  of  all  persons  armed  or  to  be  armed  for  the 
defence  of  the  settlers.  It  is  said  those  expressions  are 
not  conformable  to  the  language  used  by  the  crown  in 
military  commissions  properly  so  called,  and  I  do  not 
know  that  they  are;  but  it  seems  to  me  th^.  are  in 
themsdTes  clear^  and  that  they  necessarily  import, 
that  Colonel  Arthur  was  to  take  the  military  command 
of  the  soldiers  as  well  as  others  i  and,  therefore,  I 
think,  notwithstanding  the  language  of  it,  we  must 
consider  that  it  was  intended  to  give  to  him  the  supreme 
military  oommand,  as  connected  with  the  dvil  superiority 
conferred  upon  him  by  the  Duke  of  JUanc^fs^er.  Then  it 
is  said  that  whatever  the  efect  of  that  might  be,  yet  that 
as  soon  as  die  regiment  in  which  he  held  the  conunission 
was  disbanded,  and  he  was  put  upon  half-pay,  he  ceased 
to  be  capable  of  exercising  those  military  fiipctions  which 
he  mif^t  have  exercised  before.  Now  the  command  of 
the  army  belongs  entirely  to  His  Majesty,. it  is  a  matter 
for  his  discretion  and  his  authority  only,  es6cespt  so  fiir  as 
this'  discretion  and  anthori^  are  rq^ulated  and  oontrolied 
by  the  statute  laws.  We  must  look  therefiwe  at  the 
statute  only,  and  to  the  articles  of  war,  which  are  an 
emanation  from  His  Mijesty  under  the  statute  kw,  &r 
any  illustration  of  that  authority.  The  mutiny  act  god- 
tains  nothing  upon  this  subject.  The  articles  of  war  do 
not  appear  to  me  to  contain  any  thing  diat  can  cast  a 
light  upcm  it.  The  book  called  *<  Rules,  and  Begu 
latinos  for  the  Government  of  the  Army*'  is  not  a  book 
of  which  we  can  take  judicial  cognizance,  (a)  .We  are  le- 
qmsed  to  take  judicial  notice  of  the  articles  of  <  war,  but 

(a)  Thiibook  had baea  adferied  to  by  the  de&ndaiit**  gouiikI  m>« 
coiiiM  of  the  aigument. 
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*  i       « 

we  are  not  required  to  take  judkaal  nodce  of  any  other  18S5. 
regqktionSf  and  therefore  they  must  be  brought  before  ^ 
us  by  proof  in  the  same  manner  as  any  other  &ct.  There  ogamu 
being  then  nothing  in  any  act  of  parliament,  or  in  the 
articles  of  war,  to  shew  that  a  person  well,  appointed  in 
the  first  instance,  as  I  conceive  the  present  defendant 
to  have  been,  shall  lose  his  authority  as  soon  as  it  may 
happen  that  the  regiment  in  whidi  he  held  a  commission 
is  disbanded,  I  think  that  the  authority  must  be  con- 
sidered to  have  continuance  until  th^  crown  thinks  pro* 
per  to  put  an  end  to  it.  The  defendant's  authori^  at 
Uimduras  had  no  connection  with  his  situation  in  the 
regtmeut  No  part  of  the  regiment  was  stationed  at 
Honiiuras^  and  if  we  were  to  hold  that  the  disbanding 
of  the  lament  put  an  end  to  his  authority,  it  must  put 
an  end  to  it  immediately,  and  then  the  greatest  mischi^ 
voold  arise;  it  would,  for  some  time  at  least,  remain 
Qooertun  who  was  to  take  the  command,  and  if  he  con* 
tinuied  in  command,  as  he  would  do,  until  the  notification 
of  the  fiu:t  of  disbanding,  every  act  he  might  do  in 
the  interval  would  be  void :  the  mischief  and  incour 
venience  of  that  would  be  so  great,  that  unless  we  are 
iB&nned  by  some  fixed  proposition  of  law  that,  having 
authority  to  bold  such  an  appointment,  his  authority 
ceased  upon  the  disbanding  of  the  regiment,  the  argu<* 
meat  must  &il.  It  appears  to  me  therefore  that  having 
been  well  appointed  in  the  fir^t  instance,  his  authority 
continued,  notwith.standing  the  disbanding  of  the  regi- 
iQent,  until  it  was  the  pleasure  of  His  Majesty  tp 
pot  an  end  to  that  authority  by  appointing  some  other 
persGo,  or  withdrawing  this  o^cer.  Nothing  of  tba|; 
kind  was  done.  I  do  not  rely  to  any  great  extent  upon 
the  opinicms  given  to  us  at  the  trial,  although  they  came 
{rem  very  high  authority  as  the  opinions.of  experienced 

individuals; 
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1825.  iodindiiak;  bat  tkis  fact  ve  bad  most  dl^tinody  ia  en- 
dance  that^  notwithstanding  the  disbanding  of  the  Wf^ 
ment  io  which  the  defendant  belonged^  he  coireqaooded 

« 

with  tlie  authorities  at  thmakOf  and  with  the  anthoHtiea 
in  thn  countrj,  in  the  same  way  as  before^  and  was  re> 
oogniaed  by  those  autliorities  as  still  oontanuing  to  hold 
the  command.  That  recognition  by  the  authorities  «t 
home  appears  to  me  dearly  a  recognition  by  Hb  Majea^ 
because  when  in  consequence  of  the  imfortunate  diqMita 
that  has  led  to  the  present  action,  each  party  implied  to 
head-quarters  at  home^  what  was  the  result?  HisMiyeBty 
himself  so  fiv  admowledged  the  authority  of  the  defendant 
as  to  disapproye  in  the  strongest  way  of  the  act  of  the  plain* 
&t  in  endea?oaring  to  take  the  command  upon  himoelf, 
and  actually  to  dismiss  the  pbdntiff  from  his  rituation,* 
which  is  a  direct  recognition  by  die  King  himself  tbi^  the 
defendant)  notwithstanding  thedisbandmentof  that  regi- 
ment, of  which  he  was  an  oflicer,  stS3l  continued  to  hare  the 
sopenbrmililttyebmmand.  As  therefore  there  is  no  nde 
of  law  or  any  written  authority  to  prevent  us  firom  giving 
effect  to  that  which  is  manifest  to  us  as  having  been  the 
pleasure  of  Hb  Majesty,  havii^  the  direction  of  the 
army,  we  are  bound  to  say  Aat  the  jdaintiflP  was  law- 
fully put  under  arrest,  the  result  of  which  is  that  the 
pleas  of  justification  were  made  out  in  proo^  and  that 
the  rule  for  the  new  trial  must  be  disdiaif^ed. 

Bayley  J.  In  this  case  I  think  that  we  are  not  war- 
ranted in  saying  that  the  authority  communicated  to 
Colonel  Ariiur  had  terminated,  but  that  it  continued 
down  to  the  period  at  which  the  arrest  of  the  plaintiff 
took  place.  If  the  mutiny  act  or  iny  other  act  of  par- 
liament, or  if  the  articles  of  war,  which  have  the  same 
effect,  had  prescribed  the  power  of  the  commander-in 

chief 
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cbieTiqxxi  Ae  aUition,  and  IumI  poioted  out  to  bim  opoa  189& 
vjiat  |Murliciilar  deieri{iiiaD  of  persons  only  ihncommuid 
abodd  be  confiarredy  that  act  of  pariiamcQt  or  those 
vrtides  of  war  would  baTO  been  bbding  upon  General 
ABer  and  the  Dube  of  MtmckesUri  and  any  appoint- 
ment in  oppoattioii  to  tbem  would  baive  been  void*  I  have 
looked  tfamagh  the  mntmy  act  and  the  articles  of  war  far 
the  porpose  of  sadng  whether  they  expiresaly  1  imitad  tbe 
power  of  the  commander^inpchief  ai  to  the  persona  npoii 
whom  tbe  snbordinate  command  is  to  be  oopftarred ;  they 
are  perfectly  silent  in  that  respect  Iftheyaresilen^then 
we  are  bound  to  look  at  the  usage  upon  the  sulijecty  b^ 
csDse  that  usage  may  assist  us  in  fanning  our  judgment 
As  to  the  usages  tbe  evidence  was  (and  it  was  matted  of 
proof)  that  you  cannot  appoint  a  mere  civil  individual, 
hj  which  mere  civil  individual  I  mean  a  person  not 
having  any  military  cbarAoter.  I  take  the  reason  of  that 
to  be  this ;  that  in  him  you  would  not  expect  to  meet  with 
that  knowledge  and  those  talents  thaia  militaiy  conunand 
requires;  but  the  evidence  in  the  case  i%  that  so  as  you 
do  not  appoint  a  civil  individual,  you  are  at  Uberty  to 
eppmnt  a  military  charactor^  whether  upon  half  pay,  or 
whether  upon  fall  pay;  and  in  substance  I  can  see  no 
reeson  for  the  distinction  between  the  one  and  tbe  other. 
Yon  cannot  appomt  a  civil  individual  becanse  he  wiH 
not  have  the  competent  skill  and  judgment,  but  a  half- 
pay  oflBcer  will  be  likely  to  have  as  much  judgment 
ss  a  fall  pay  officer,  therefore  I  can  see  no  reason  why 
the  power  should  not  be  conferred  upon  him  as  well  $» 
any  other  individual.  The  objection  to  that  is,  that  by 
the  words  of  the  mutiny  act  there  is  no  power  to  ciA  to 
a  oovrt  martial  any  person  except  such  as  shall  be  com- 
missioned  or  in  pay  as  officers.  The  decision  of  the 
Judges  that  a  half  pay  officer  is  not  liable  to  a  oourt 

martial. 
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i825.       martialy  applies,  I  apprehend,  to  unempUyed  half  pay 
_  officers  only:  they  do  not  oome  within  the  words  of  the 

^^>ui       mutiny  act,  which  describe  such  officers  as  are  amenable 
to  a  court  martial,  viz.  persons  commissioned  or  in  pay 
as  officers,  (a)    But  empUjffed  half  pay  officers  seem  to  Hie 
to  come  within  the  description,  because  if  they  have  no 
commission,  they  are  nevertheless  in  pay  as  officers. 
Whether  the  defendant  had  any  specific-pay  in  this  case 
because  he  commanded  the  forces,  did  not  distinctly 
appear,  but  it  can  hardly  be  supposed  that  so  important 
a  situation  was  without  pay,  and  I  think  the  words  in 
the  mutiny  act   ^*  in  pay,"  are  equivalent  to  the  word 
**  employed."     Instead,  of  the  position  that  the  defend- 
ant could  not  be  employed,  because  he  was  not  amenable 
to  a  court  martial,  I  think  the  converse  is  the  tmtb, 
that  he  was  amenable  to  a  court  martial,  because  he  v^as 
employed.    There  is  a  plain  distinction  between  the 
case  to  which  I  have  referred  and  this  case*    An  un- 
employed officer  has  no  pay  in  the  dianicter  of  an  offieer, 
and  I  should  apprehend  that,  in  all  cases  where  a  party 
is  employed,  he  has  pay  as  an  officer;  but  I  do  not  find 
any  thing  in  the  mutiny  act  which  says,  that  the  person  ^ 
whom  a  command  is  delegated,  must  of  necessity  be  liable 
to  a  court  martial.     Whether  he  received  pay  or  not,  I 
still  see  nothing  in  the  case  which  takes  away  firom  him 
the  right  to  continue  to  hold  the  appointment  after  he 
had  once  received  it.    When  he  was  originally  appointed, 
he  was  certainly  in  full  pay  as  an  officer,  he  was  not 
upon  the  spot  in  the  character  of  a  commissioned  afficer» 
that  is,  his  regiment  was  not  there,  he  had  no  r^- 
mental  rank  in  that  place,  he  was  a  staff  officer  only,  thai 
as  a  staff  officer  he  would  have  received  pay.    Because 
his  regiment,  which  is  at  a  distance,  is  disbanded,  and 

(a)  See  Qfnmi  ▼•  Skt  C  Goulij,  2  J7.  BL  69.  when  it  was  held  tbet  • 
penon  '^recetfing  pay  as  a  soldier  was  subject  to  military  jurisdiction.'* 

he 
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he  ceases  to  hare,  with  reference  to  that  regiment,  any        1825. 

military  command ;  he  will  not  therefore  cease  to  have        

military  skill  and  military  judgment,  and  it  is  in  respect  againu 
of  that  military  skill  and  judgment  that  he  originally  gets 
the  appointment  in  that  place.  Then  having  got  his  ap- 
pointment in  that  place  from  a  person  to  whom,  ac- 
cording to  all  the  evidence  in  the  case,  the  military 
saperintendance  is  entrusted,  namely,  General  Fuller ; 
is  he,  because  his  r^imental  rank  has  ceased,  to  cease 
to  contribute  his  skill  and  his  judgment  in  the  place  in 
which  for  that  skill  and  for  that  judgment  he  had  been 
originally  placed  ?  I  think  it  would  be  mischievous  to 
the  army  if  we  were  to  hold,  that  because  for  purposes 
totally  unconnected  with  that  place,  his  regiment  is 
disbanded,  he  should  by  that  accidental  circumstance 
be  discharged  from  all  obligation  to  perform  military 
service  in  that  place,  and  should  be  also  deprived  of  the 
power  and  privilege  of  continuing  that  command  until 
he  should  be  regularly  and  properly  superseded.  The 
crown  exercises  its  judgment  as  to  the  persons,  who 
from  time  to  lime  shall  have  the  command  in  particular 
pkces,  and  the  person  under  the  crown  entrusted  with 
the  care  of  a  whole  district,  must  from  time  to  time  say 
who  shall  be  the  person  exercising  the  military  com- 
niand  within  particular  parts  of  that  district.  How 
mischievous  would  it  be  if  a  man  who  had  the  com- 
inand  at  a  particular  place  in  a  critical  situation  were 
to  cease  to  command  immediately  on  receiving  notice 
that  his  regiment,  at  a  distance,  was  disbanded.  The 
instant  it  is  known  that  his  regiment  is  reduced,  the 
oflBoer  who  commands  upon  the  whole  district  may,  if 
he  shall  think  that  is  a  reason  why  he  shall  be  super- 
seded, supersede  him;  he  may  direct  that  the  com- 
VoL.IV.  Y  ,     mand 


SIO  CASES  IN  TRINITY  TERM 

]885»  mand  shall  devolve  upon  some  other  person,  who  will 
'"^"^  be  the  proper  person  to  be  delegated  in  that  reqpect, 
ttgabui  but  it  would  be  mischievous  if  we  were  to  say  that  the 
authority  is,  ipso  fiu:to,  gone  and  at  an  end.  I  think 
what  has  been  done  afterwards  with  reference  to  this 
individual  shews  what  was  the  sense  of  the  crown  in 
that  respect,  and  the  sense  of  the  crown,  unless  it 
militates  with  the  act  of  parliament  by  which  the 
rights  of  the  army  are  rq^ated,  must  detennine 
the  question.  For  these  reasons  it  seems  to  me  that 
the  destruction  of  the  defendant's  rank  in  the  York 
chasseurs  did  not  destroy  the  rights  he  had  as  com- 
mandant at  Htmduratf  but  that  those  rights  con- 
tinued ;  and  if  they  continued,  then  the  plaintiff  was 
mistaken  in  point  of  law  in  supposing  that  the  right 
bad  devolved  upon, him;  and  when  he  took  upon  him 
to  issue  an  order  in  opposition  to  that  which  had  been 
issued  by  the  defendant,  he  was  assuming  that  which 
the  law  did  not  entide  him  to  assume^  and  was  liable  to 
be  placed  in  that  situation  in  which  the  defendant 
placed  him  i  and  for  these  reasons  I  think  the  plaintiff 
is  not  entitled  to  recover  in  thb  action,  except  upon  the 
new  assignment,  and  that  the  rule  obtained  for  a  new 
trial  must  be  discharged 

HolroydJ.  I  also  think  that  upon  the  present 
occasion  the  justification  of  the  defendant  is  made  out 
in  evidence.  It  appears  to  be  admitted  that  at  the  time 
he  was  appointed,  he  was  capable  of  receiving  the  vf- 
pointment,  and  being  a^uible  of  receiving  the  appoint- 
ment, it  appears  to  me,  that  although  his  military  office 
in  the  York  chasseurs  had  ceased,  he  continued  a 
military  character  sufficiently  capable  to  hold  the  other 

16  office. 


Ltttledale  J.  having  been  concerned  in  the  csuse 
while  at  the  bar  gave  no  judgment. 
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office.    Bat  it  is  urged  that  that  would  be  attended  with      •  1825. 
mischievous  consequoices.     I  must  say  that  those  con-      ^ 

Jdkadlit 

seqaences  have  not  occurred  to  my  mind.  Then  it  is  agnmi 
said,  that  this  was  a  mere  civil  appointment.  I  think,  as 
&r  as  the  power  is  to  be  taken  to  have  been  given  by 
General  RtOer,  he  had  a  right  to  exercise  it.  It  was 
a  military  station.  It  arose  from  the  commander-in- 
dkvdf  and  it  was  military  and  military  only  as  it  appears 
to  me.  Tien  as  to  the  evidence  of  usage,  I  think,  ao- 
cording  to  the  case  cited,  such  evidence  was  rightly  re- 

• 

oei?ed.  But  then  it  is  urged,  that  the  crown  bad  no 
power  to  grant  to  an  officer  abroad,  power  and  authority 
to  grant  commissions,  or  to  enable  them  to  receive  ap- 
pointments. By  looking  into  the  articles  of  war,  par- 
ticularly sections  18.&22.,  it  appears  to  be  taken  for 
granted  that  it  is  within  the  prerogative  of  the  ctown^ 
that  not  only  'the  crown  itself  but  also  under  cer- 
tun  circumstances,  a  governor  may  grant  commissions 
aod  make  appcnntments.  In  many  cases  it  must  be 
essentially  necessary  to  die  service,  that  some  person 
shonld  be  appointed  in  the  interim,  until  confirmed  or 
sanctioned  by  die  crown.  Upon  these  grounds,  I  think 
that  the  present  verdict  ou^t  in  no  respect  to  be  inter- 
fered with.  The  rule  for  a  new  trial  must  therefore  be 
^scharged. 

Rule 


Y  2 
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^*>naat^,  Tannee  agoinst  Bean. 

JTttfU  6Ui.  ^ 

Whew,  in  ao     ^SSUMPSIT  on  a  bai  of  exchange.    The  declar- 
indoneeagainit  .        ation  Stated  that  One  Challenger  made  his  bill  o£ 

the  indorser  of  ^     ^.  i    .  -mjr 

ftbiUofex«  ^change  and  directed  it  to  one  Masters^  itmt  Masters 

nored  on  prel  vpoD  Sight  tliereof  accepted  it,  that  ChaUenger  indorsed 

payment,  the  ^^  ^^  ^^e  defendant,  who  indorsed  to  the  plaintiS    Aver- 

contained  an  X^^^^  ^^  the  bill  was  presented  for  payment  and  dis- 

?i!"i?iT** *****  honoured,  and  notice  given  to  the  defendant.    Plea, 

the  bill  was  ac-  '  ^ 

ceptedbyihe      pon-assurnpsit.     At  the  trial  before  Zi//taiife  J.  at  the 

drawee:  Held» 

that  this  was       London  sittings,  after  Easter  term,  the  plmntiff  proved 

unnecessary,  •  , 

and  that  the       that  the  bill  was  drawn  by  Challenger  and  indorsed  by 
not  prove  it.       bim  and  the  defendant,  and  that  it  was  dishonoured,  but 

be  failed  to  prove  that  it  was  accepted  by  Masters.  It 
was  thereupon  objected  that  the  plaintiff  could  not  re- 
cover, for  that  he  was  bound  to  prove  the  acceptance  of 
the  bill  according  to  the  allegation  in  the  dedaratioD, 
although  that  allegation  was  unnecessary.  The  learned 
judge  overruled  the  objection,  and  directed  a  verdict  to 
be  found  for  the  plaintifi^  but  gave  the  defendant  leave 
to  move  to  writer  a  nonsuit. 


/  Ct£^(y  now  moved  accordingly,  and  renewed  the  ob- 
jection taken  at  the  trial,  and  cited  Jones  v.  Morgon  {a\ 
where  Lord  EUenborougk  held,  that  where  in  an  action 
by  the  indorsee  against  the  drawer  of  a  billof  exchange^ 
the  declaration  contained  an  averment  of  acceptance, 
the  plaintifT  was  bound  to  prove  it. 

{a)  2Cm|».474. 

Abbott 


Bejlk. 
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f  Abbott  C.  J.  Tlie  holder  of  A  bill  is  not  bound  to  1825. 
presentit  &r  acc^tance  before  it  becomes  due,  and  we  ^'''"~~ 
aieofopinioa  that  the  allq^ation  of  acceptance  is  not  in.  agavut 
the  nature  of  a  description  of  the  instrument.  The 
acceptance  or  non-acceptance  does  not  vary  the  respon- 
sibility of  the  indorser  appearing  on  the  declaration,  it 
is  at  all  events  his  du^  to  pay  the  bill  when  due,  if  the 
prior  parties  do  not.  The  averment  of  acc^tance  was, 
therefore,  immaterial,  and  the  plaintiff  was  not  bound  to 
pioreit 

Rule  refused. 


Ex  parte  Williams.  uomi^, 

June  6Ui. 

A   SUIT  for  brawling  in  the  parish  church  of  Tringf  Where  a  suit 

was  instituted  against  Williams  before  the  commis-  church  is  insU. 

sary  of  the  Bishop  of  Lincoln^  for  the  arch-deaconry  of  the  commissary 

/fcntfwgdbfi,  within  which  the  parish  of  JV/wg  lies.     The  the* diocese^  H** 

commissary,  by  letters  of  request,  transmitted  the  suit  to  ^J^\^!^lf 

the  arches  court  of  Canterbury,     The  oflScial  principal  «q"»^  »«*<> 

of  that  court  issued  a  citation,  and  articles  were  ex-  »ches. 

.  .  '        S€mble,that 

hibited  against  Williams  who  first  put  in  a  negative  plea,  brawling  was 

V  .  .  .       .  .        •  ■****  made  an 

uen  withdrew  it,  and  put  in  a  plea  of  justification,  offence  by  the 
and  afterwards  obtained  in  this  court  a  rule  nisi  for  a  ^^  4.,  but  was 

spiritual  courts. 

Marryai  shewed  cause.  There  is  no  doubt  that  the 
court  cf  arches  may  entertain  this  suit  by  letters  of  re- 
quest The  statute.  5  4^  6  Ed,  S.  c.  4.  may  possibly  be 
felied  on  by  the  other  side.  The  first  section  of  that 
dct  gives  jurisdiction,  in  cases  ol  brawling,  to  the  ordi- 

Y  3  nary; 


Sli 


1825. 


Ei  put* 
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naiy ;  that  does  not  mean  the  bishop  of  the  dtooese^  so 
as  to  limit  the  jurisdiction  to  him  alone^  bot  the  ordinaiy 
judge.  Besides  the  ofienoe  of  brawling  was  not  crested 
by  the  5  4*  6  ^S^  6*  ^  ^-i  but  a  new  penalty  only  was 
thereby  imposed ;  it  was  before  cognizable  by  the  q>i- 
ritual  courts^  Wenmouth  ▼•  CcBms.  (a)  The  par^  pro- 
moting the  suit  basy  therefore^  a  right  to  remove  it,  pro- 
vided the  inferior  judge  thinks  fit.  The  SS  ff.  8.  c  9.  s.  S. 
allows  a  party  to  be  dted  out  of  the  diocese  in  whadi  he 
dwellsi  in  case  '*  any  bishop,  or  any  inferior  judge^  hav- 
ing under  him  jurisdiction  in  his  own  right  and  titles  or  by 
commission,  make  request  or  instance  to  the  archUshop 
or  hb  substitutes.''  At  all  events,  the  objection  is  now 
too  late^  the  defendant  has  appeared  and  pleaded  in  the 
spiritual  court  {^AbbcU  C.  J.  If  itiq>pear^  that  the  G)urt 
had  no  jurisdiction^  the  objecdon  can  never  be  too  late.] 
That  is  so^  but  if  only  the  mode  of  originating  the  juris- 
diction be  bad,  then  the  objection  should  be  taken  in  the 
first  instance. 


Denman  contriL  The  last  objection  to  this  rule,  ^ 
to  the  time  when  it  was  obtained,  is  of  no  wei^t,  for 
the  ground  of  the  motion  was  that  the  letters  of  request 
fi'om  the  commissary  could  not  give  any  jurisdiction  to 
the  court  of  arches.  The  5  4*  6  Ed.  6.  c.  4.  certainly 
speaks  of  the  offence  of  brawling  as  one  for  which  no 
punishment  existed  before  that  time,  and  then  proceeds 
to  give  to  the  ordinary  jurisdiction  over  it.  The  words 
are  <*  that  it  shall  be  lawful  unto  the  ordinary  tf  the 
place  r/Aere  the  same  cffence  shall  be  done^  and  proved  by 


(a)  2  LdU  Roym,  85a 


two 
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two  hwfhl  wjtQesseSi  to  suspend  every  person  so  offend-       1825. 

m^  Sec/*    The  power  is  limited  to  the  ordinary  of  the 

phoe»  no  right  of  appeal  is  any  where  given.    The     Wiluamb.. 

oonrt  of  archesi  therefore,  cannot  have  any  jurisdiction 

oyer  an  Qflfenoe  alleged  to  have  been  committed  in  the 

diooese  of  Ldncdn. 

Abbott  C.  J.  Taking  this  offence  to  have  been 
created  by  the  5  4*  SEd.B.  c.4.  I  should  think  that 
the  authority  thereby  given  to  the  ordinary  b  to  be  ex- 
ercised in  the  same  manner  as  any  other  authority  given 
to  that  officer.  Now  one  mode  of  exercising  his  autbo* 
rify  is  by  letters  of  request  to  the  archbishop  or  hb  sub- 
sututes.  But  in  Wenmoidk  v.  Collins  Lord  Holt  appears 
to  have  been  of  opinion  that  the  ofience  of  brawling 
was  not  created  by  the  statute  which  has  been  referrecf 
t<H  and  I  think  that  his  opmion  was  correct  If  that  be 
80  all  difficulty  is  removed,  and  there  can  be  no  doubt* 
that  the  court  of  arches  may  derive  jurisdiction  from* 
letters  of  request  Thb  rule  must^  therefore^  be  disn 
charged  with  costs. 

Rule  discharged  with  costs,  {ay 

(4  la  Abry  ttnn,  a  former  mocioii  for  pnhibilioD  ia  tftb  cm^  wm 
daoHHd.  It  WM  moTcd  on  the  gnmnd  that  the  wgigfal  ibould  liave  ben  • 
first  from  the  oommieeerj  to  the  bishop  of  the  diocese^  and  then  to  the 
cMnt  of  erdict.  But  fit  appceriog  thet  the  oommimeiy  wet  the  offiecr  of 
At  biihop  and  the  judge  of  his  court,  it  wee  hdd  that  the  joit  WW  In  Ihct 
flripnalty  iostituted  before  the  bishop  and  that  the  appeal  oottld  onlf^be. 
to  tba  eouit  of  archeib  and  the  rule  wae  diacbar^d. 


Y  * 
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1825. 


Tuesday,  Greeming  agaifist  Clark. 

June  7th. 

Where  A,         HTROVER  for  certain  warrants  of  the  East  India  Corn- 
bought  of  B.       JU         '  , 
goods  io  the             pany  for  the  delivery  of  a  quantity  of  lac  dye  and 

ffti^  India  ,  ^         - 

Compuy's  cotton*     Plea,  the  general  issue.     At  the  trial  berore 

imd  lefuhe  Mbott  C.  J.  at  the  London  sittings  after  EaUer  term,  it 

^?fa^<b?who  appeared  that  the  plaintiff  in  Jufy  1823,  bought  the 

MdSteriards  ff^^  mentioned  in  the  warrants  from  one  PhiJUpson. 

becunebaDk-  ^jj  iuvoice  was  made  out,  and  the  price  pdid  by  the 

rapt  whilst  the '  '  r  r  j 

wamnu  were     plaintiff,  but  the  warrants  were  left  in  PhiUipson*s  hands. 

in  the  posses- 
sion of  the  pew-  Warrants  for  goods  deposited  in  the  East  India  Com- 

that  the  goods    pany's  warehouses  are  delivered  to  the  owners  when  the 

were  not  in  the  ,  •      i  •    ^     .v  i  j 

posaessioo,  goods  are  received  into  the  warehouses,  and  are  current 

MsTuon^of  a'  ^°  ^^  market,  and  transferrable  without  indorsement, 

Ms^briptL  ^^^  ^^  goods  are  delivered  to  the  person  who  brings 

witUnUie  ^he  Warrants  to  the  warehouse.     After  the  sale  tt)  the 

91  J.  1.  c.  19. 

s.  11.,  and  that  plaintifiP,  PhiUipson  frequently  raised  money  upon  these 

they  did  not 

pass  to  the         warrants,  depositing  them  sometimes  by  way  of  pledgei 

assignees  cho- 
sen under  a       at  Others  by  way  of  sale^i  with  a  condition  for  repurchase. 

commission  v        ^  «-»«  •*«  •  i  •      i     i  • 

issued  against     ^^  August  1824,  PhiUtpson  deposited  the  warrants  m 

question,  together  with  others  (his  own  property,}:  with 
the  defendant,  to  secure  advances  made  by  him.  On 
the  8th  of  October  \^2\f  PhiUipson  became  bankruptf 
and  on  the  18th  of  the  same  month  the  plaintiff  de- 
manded the  warrants  from  the  defendant*  The  latter 
not  having  reimbursed  himself  at  that  time,  refused  to 
deliver  them,  whereupon  this  action  was  commenced. 
Clark  having  afterwards  sold  the  goods,  which  were 
PhUlipson^s  property,  and  finding  the  proceeds  more 
than  sufficient  to  cover  his  advances,  was  willing  to  give 

up 
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vp  the  warrants  demanded  by  the  plainti£^  but^a  com-        1885* 
mittion  having  in  tiie  mean  time  issued  airaiost  PhiUip*      ^ 
stm,  wader  which  assignees  had  been  chosen,  and  they.       agauui 
objecting  to  such  delivery,  Clark  filed  a  bill  of  inter- 
pleader, and  the  Vice-Chancdior  ordered  that  the  as- 
^nees  should  defend  the  action  as  if  they  had  been 
defendants  on  the  record.     Upon  this  evidence,  it  was 
urged  for  the  defendant,  that  the  goods  were  in  the  po&» 
session,  order,  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy,  and  therefore  passed  to  the 
assignees.     The  Lord  Chief  Justice  was  of  opinion  that 
they  did  not  so  pass  to  the  assignees,  and  the  plaintiff 
obtained  a  verdict;  and  now 

The  AUomof^General  moved  for  a  rule  nisi  for  a  new 
trial.  This  case  is  clearly  within  the  meaning  and 
^irit  of  the  21  J.  1.  c*  19.  5. 11.  That  enactment  was 
made  to  guard  against  the  mischief  arising,  where  traders 
are  enabled  to  gain  credit  by  having  in  their  possession 
goods  belonging  to  other  persons.  The  warrants  for 
the  goods  in  question  were  the  sjrmbols  of  property,  and 
they  were  current  in  the  martlet,  so  that  PHUUpson  was 
a{^parently'the  owner  of  the  goods,  and  as  such,  obtained 
credit.  {AbboU  C.  J.  Must  you  not  shew  that  the 
goods  were  in  hb  possession  at  the  time  of  the  bank- 
ruptcy?] For  this  purpose,  the  possession  of  the 
pawnee  was  the  possession  of  the  bankrupt;  the  former 
had  no  property  in  the  goods,  nor  could  he  part  with 
them ;  he  had  merely  a  lien.  Suppose  the  case  of  goods 
in  a  warehouse  in  the  bankrupt's  name^  subject  to  a  lien 
for  dock  dues ;  that  certainly  would  not  take  the  case 
out  of  the  statute.  This  appears  to  be  the  same  in 
principle. 

Per 
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G&ISMIIIO 
C&ABK. 


1835.  Per  Curiam.    The  eflbct  of  the  tflJ.  1.  c.  19.  i.  IL 

18  to  render  the  property  of  one  peiion,  under  certain 
circumstanceBy  available  as  a  fbad  finr  payment  of  tbe 
debts  of  another.  Such  a  statute,^  although  in  some 
cases  very  beneficial,  should  not  be  applied  to  any  tkat 
do  not  come  within  the  words  of  it.  Now  the  words  oi 
the  statute  are,  ^*  that  if  at  any  time  hereafter  any  penoa 
or  persons  shall  become  bankrupt,  and  at  such  time  » 
they  shall  so  become  bankrupt,  shall,  by  the  consent  and 
permission  of  the  true  owner,  and  proprietary,  have  ia 
their  possesiioftf  order,  and  disposition  any  goods  or 
chattels,  whereof  they  shall  be  reputed  owners,  &&,  that 
in  every  such  case  the  commissicmers  shall  have  power 
to  sell  and  dispose  of  them  for  the  benefit  of  the  cre^ 
ditors."  The  goods  in  question  certainly  were  not  in 
the  possession  of  PhUUpson  at  the  time  of  his  bank- 
ruptcy, nor  could  he  have  obtained  the  possession  with- 
out repaymg  to  Clark  the  money  that  he  had  advanced. 
This  case,  then,  does  not  fiiU  within  the  words  of  the 
statute ;  and  4is  without  the  statute  there  was  no  defence 
to  the  action,  the  verdict  was  properly  found  for  the 
phuntifi^  and  ought  not  to  be  disturbed. 

Rule  lefosed.. 
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Waldo  against  Mautik.  2w«%. 

POVENANT  upon  an  indentare  bearing  date  15th  of  Jn  who  hM 

^  an  office  for 

jfyril  1820,  whereby  defendant  covenanted  amongst  lu^  in  tht  gift 
otiier  tbingsy  ^  that  he  would  daring  the  joint  lives  of  withc^tore. 
bimsdf  and    the  fdaintiff  render  half  yearly  to  the  ^||^||^tiM 
phintifl^  a  just  and  true  account  of  all  such  sums  of  jf^JI^^S^^ 
money  as  he  should  actually  receive,  or  as  should  come  ^?  "^  f»»dcr- 

*  stion  uMraof» 

to  his  hands  as  bag^bearer  or  bag-man  in  the  pipe  agmsd  Uut  jt. 
oflke  of  his  majesty's  court  of  Exchequer.    And  also  moiety  of  the 
that  the  defendant  should  and  would  pay  to^  or  account  iwigncd,  and 
with  the  plaintiff  for  the  ftes  on  all  such  AngUa  accounts  a^]^  c.  wm 
as  were  declared  by  the  commissioners  for  auditing  ^Mcat^a*^ 
puUic  accounts  previous  lb  the  1st  oi  January  then  last  ^^^  ^  ^ 
past,  and  were  then  in  the  pipe  office.    And  also  should  ^  agreement. 

'^  ^  The  agreement 

sod  would  divide  the  net  profits  of  the  said  office  (ex*  waa  not  com. 

municaCcd  to 

oq)t  sndi  fees  as  aforesaid,)  equally  between  him,  do-  B.   in  core, 
fendant,  and  the  plaintiffi  share  and  share  alike.'*  Breach,  ^ff^ator 
that  the  defendant  had  not  accountmi  to  the  phuntiff  ^him^i"iS(^ 
fcr  the  monies  which  came  to  his  hands,  nor  for  the  ^^'^l^*^ 


ieeson  the  Anglia  accounts,  nor  had  divided  with  plain-  ^*'^»*'^ ^* 

o  '  *^  agreement  waa 

tiff  the  net  profits  (rf*  the  office.    Defendant  craved  oyer  •  ftwd  upon 

^  '       ^.,  Mid  them- 

of  the  deed,  which  recited  that  Jama  Farrer,  Esq.,  as  fonUkgal  and 
fiist  secondary  of  the  pipe  office  in  the  Exchequer,  had 
constituted  and  appointed  the  defendant  to  be  bag-bearer 
or  bag-man  in  that  office  upon  the  resignation  of  the 
plaintiff,  and  that  the  plaintiff  resigned  the  siud  office 
iq>on  an  understanding  between  him  and  the  defendant, 
that  the  profits  thereof,  except  the  fees  on  the  Anglia 
sccounts,  should  thenceforth  be  divided  equally  between 

him. 
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|825«        hiffl,  plaintiff,  and  ^  the  defendant,  during  their  joint 
_  lives,   and  then  contained  covenants  by  the  defendant 

Waldo  ^ 

^pxmtt  for  performance  of  the  agreement.  Pleas,  first,  non 
est  factum.  Second,  that  before  and  at  the  time,  of 
making  the  indenture,  the  plaintiff  had  held,  exerdsed 
and  enjoyed  the  place,  situation,  and  office  of  bag-bearer 
9r  bag^mfui  in  the  pipe  office  of  his  majesty's  court  of 
Exchequer,  tlie  same  then  and  still  being  an  oflice 
touching  and  concerning  the  administration  of  justioe, 
to  wit,  at^  &c;  and  the  defendant  further  saith,  that 
heretofore,  to  wit,  on,  &&,  at,  &C.,  it  was  unlawfuUyt 
corruptly,  and  against  the  form  of  the  statute  in  such 
case  made  and  provided}  agreed  by  and  between  the 
plaintiff  and  defendant,  that  the  plaintiff  should  resign 
bis  said  office  of  bag-bearer  or  bagoQian  as  aforesaid  in 
&vor  of  defendant;  and  that  (daintiff  should  procuie 
defendant  to  be  appointed  to  the  said  office,  on  ibasaid 
resignation  upon  certain  unlawful  terms  and  agreement,, 
to  wit,  that  the  profits  of  said  office  (except  the  fees  and 
profits  on  such  ^nglia  accounts  as  were  declared  by  the 
commissioners  for  auditing  public  accounts  prsvioos  to 
the  1st  day  of  Jamutry  then  last  past^  and  were  then  in 
the  said  pipe  office),  should  thaiceforth  be  divided 
equally  between  plaintiff  and  defendant  during  their  joint 
Uvc»,  and  that  defendant  should  enter  into  the  said 
C(9venants  on  his  part  in  the  said  indenture  contained ;' 
and  defendant  further  saith,  that  the  said  unlawful  and 
qprrupt. agreement  having  been  so  made  as  aforesaid, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  pursuance  thereof 
(he  .plaintiff  did  relinquish  and  give  up  the  said  office 
ifi  iavor  of  defendant,  and  did  then  and  there  procurs 
defendant  to  be  appointed  to  the  said^office^  upon  the 
neaignation,  and  ia  lieu  and  stead  of  plainti^  and> 

15  upon 
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^xmtbe  terms  and  agreement  aforesaid.  And  for  se-  1825. 
corii^  the  payment  of  the  said  moiety  of  the  said  fees  of  — 
said  oflSce  of  bag-bearer  or  bag*man  as  aforesaid,  to  be  agahul. 
jNiid  to  him,  the  [daintiff,  by  defendant,  during  their 
jobt  lives ;  defendant  then  and  there,  to  wtt,  on,  flcc.^ 
at,  &c.,  did  seal,  and  as  his  act  and  deed,  delivei^ 
the  said  supposed  indenture  in  the  declaration  men-^ 
tioned,  and  plaintiff  thereupon  then  and  there  received 
of  and  from  defendant  the  said  supposed  indenture 
in  the  declaration  mentioned,  whereby  the  said  supposed 
indenture  was  and  is  utterly  void  in  law.  The  third 
plea  Taried  from  the  second  only,  in  describing  the 
office  as  one  **  touching  and  concerning  the  receipt  of 
hb  majesty's  reyenue."  The  fourth  plea  omitted  all 
description  of  the  office.  Fifth  plea,  that  before  the 
malung  of  the  said  indenture  in  the  declaration  men- 
tioned, to  wit,  on,  &c.,  at,  &c.,  the  plaintiff  had  been 
and  was  bag-bearer  or  bag-man  in  the  pipe  office  in  his 
majesty's  court  of  Exchequer,  and  which  said  office  of 
bag-bearer  or  bag^man  then  and  there  was  a  public 
office  and  employment,  and  the  plaintiff  then  and  there 
proposed  to  defendant  that  he  would  resign  his  said 
office,  and  procure  defendant  to  be  appointed  to  the 
saod  office  on  the  terms  in  said  indenture  contained* 
And  defendant  further  saith,  that  upon  such  resignation 
the  privilege  and  right  of  appointing  a  succeeding  bag' 
bearer  or  bag-man  in  lieu  of  the  plaintifl^  belonged  to 
James  Farrer^  £sq.,  to  wit,  at,  &c.,  and  thereupon  here*' 
tofore,  to  wit,  on,  &c«,  at,  &c,  it  was  without  the  privity, 
biovledge,"or  conslent  of  the  said  'James  Varter^  cor« 
mptly,  unlawfully  and  deceitfully,  and  ccmtrary  to  the 
statute  in  sudi  case  made  and  provided,  agreed  between 
the  pluntiff  and  defendant  that  the  plaintiff  should  re^ 

linquish 
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1685«       liaquish  his  said  office  in  favor  of  defendant,  and  by 
„  recommending  the  defendant  to  the  said  James  Famrp 

as  a  fit  and  proper  person  to  succeed  him,  the  said  plaiii- 
tiff,  in  the 'Same  office^  and  by  other  subtle  means  and 
devices  should  cause  and  procure  the  said  James  Famr 
to  constitute  and  appoint  the  said  defendant  to  be  bag- 
bearer  or  bag-man  in  lieu  or  stead  of  the  said  plaintiff 
upon  his  resignation ;  and  that»  for  such  corrupt  and 
unlawful  considerations,  and  in  order  to  secure  to  the 
plaintiff  the  moiety  of  the  profits  as  in  the  indenture 
mentioned)  he,  the  defendant,  should  make  and  seal, 
and  as  his  act  and  deed,  deliver  the  said  indenture  to 
and  in  &vor  of  the  plaintiff.  And  the  defendant  further 
suth,  that  afterwards,  to  wit,  on,  &C.,  at,  &c.,  he,  in  por- 
suance  of  that  unlawfiil  agreement,  did  make  and  seal, 
and  as  his  act  and  deed,  deliver  to  and  in  &vor  of 
plainti£^  the  said  indenture  in  the  declaration  mentioned, 
whereby  and  on  account  whereof  the  said  indenture  was 
and  is  wholly  void  in  law,  &c.  Sixth  plea^  that  the 
indenture  in  the  declaration  mentioned  was  obtained 
and  procured  from  the  defbidant  by  fraud,  oovm,  and 
deceit  of  plaintiff.  Replication,  similiter  to  general  issue. 
To  the  second  plea,  that  the  office  of  bag-bearer  is  not  an 
office  touching  or  concerning  the  administration  of  jus- 
tice. To  the  third  plea,  that  it  is  not  an  office  toudiing 
or  concerning  the  receipt  of  hia  majesty's  revalue.  To 
the  fourth  plea,  protesting  that  the  plea  is,  bad,  and  that 
the  indenture  was  made  for  a  good  and  legal  consider- 
ation, and  not  in  pursuance  of,  or  upon  the  supposed 
unlawful  agreement  in  that  plea  mentioned,  salth  that 
the  said  place,  situation,  and  office  of  bag^bearer  or  bsg- 
man  in  the  pipe  office  of  his  majesty's  court  of  Exchequer 
in  die  fourth  plea  mentioned,  before  and  at  the  tune  of 

making 
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BuduDg  the  said  supposed  agreement  in  that  plea  men«  18S5. 
tionedy  and  before  and  at  the  time  of  making  the  said 
indenture  in  the  declaration  mentioned^  was  and  is  an  J!^^_ 
office  in  the  gift  of  the  person  possessed  of  the  ofiBce  of 
first  secondary  in  the  pipe  office  in  the  said  last  mei^ 
doned  court  for  the  time  beings  by  virtue  of  his  said 
office,  the  said  office  of  first  secondary  then  and  still 
being  an  office  held  under  an  appointment  for  the  life 
of  the  person  holding  the  same;  and  that  before  and  at 
the  time  of  the  making  the  agreement  in  the  fourth  plea 
mentiimed,  and  before  and  at  the  time  of  making  the 
indaiture  in  the  deckuraticm  mentioned,  one  James 
Farrerj  Esq^  was  and  stiQ  is  a  person  possessed  of  the 
office  of  first  secondary  in  the  pipe  office  in  the  said  last 
mentioned  court  under  an  iq>pointment  for  his  life ;  and 
that  upon  the  resignation  of  plaintiff  of  the  said  place^ 
situation,  and  office  of  bag-bearer  or  bag-man  as  in  the 
fimrth  plea  mentioned,  the  said  situation  and  office  of 
bag-bearer  or  bag^man  was  in  the  gift  of  said  James 
Farrert  by  virtue  of  his  said  office  of  first  secondary  so 
by  him  possessed  as  aforesaid,  to  wit,  at,  &c.  And 
plamtiff  further  saith,  that  the  said  places  situation,  and 
office  of  bag-bearer  or  bag-man  was  legally  saleable  be- 
fore the  passing  of  a  certain  act  of  parliament  made  and 
passed  in  the  49th  year  of  the  reign  of  his  late  majesty 
King  George  the  Third,  intituled  <*  An  act  for  the 
forther  prevention  of  the  sale  and  brokerage  of  offices ;" 
and  that  the  said  agreementin  the  fourth  plea  mentioned, 
if  any  such  were  made,  was  made  by  and  with  the  fidl 
knowledge^  privi^,  aAd  consent  of  said  James  Farrer. 
To  the  fifth  plea,  that  it  was  not  without  the  privity^ 
knowledge,  or  consent  oi  James  Farrer^  corruptly,  un« 
lawfiiUy,  and  deceitfully,  and  contrary  to  the  statute^ 

agreed 
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1825i       agreed  between  plaintiff  and  defendant  as  in  that  pies 

• 

'^  alleged.     To  the  sixth  plea,  that  the  indenture  was  ob- 

agitfnif  tained  by  the  plaintiff  from  the  defendant  fairly  and 
honestly,  and  not  by  the  fraud,  covin^  or  deceit  of  the 
plaintiff.  Rejoinder  took  issue  upon  the  replication  to 
the  second,  third,  fifth,  and  sixth  pleas ;  and  to  the 
fourth  said,  that  the  agreement  in  the  fourth  plea  men- 
tioned  was  not  made  with  the  full  knowledge,  privity, 
and  consent  of  the  said  James  FarreTf  but  without  his 
knowledge,  privity,  or  consent.  Issue  thereon.  At  the 
trial  before  BayleyJ.^  at  the  second  sittings  for  Mtd&sex, 

• 

in  Easier  term,  the  first,  second,  third,  and  last  issues 
Were  found  for  the  plaintifi^  the  fourth  and  fifth  for  the 
defendant.  No  motion  was  made  in  the  cause  in  Easter 
term,  in  consequence  of  some  misunderstanding  as  to 
what  took  place  at  the  trial,  and  upon  application  to  the 
learned  Judge,  he  being  of  opinion  that  the  finding  of 
the  jury  on  the  fourth  and  fifth  issues  was  an  answer  to 
the  action,  gave  the  plaintiff  leave  to  treat  the  case  as 
if  he  had  been  nonsuited ;  and  in  pursuance  of  that 
permission 

Denman  now  moved  for  a  new  trial.  It  was  not  in- 
cumbent on  the  plaintiff  to  communicate  to  Mr.  Farrer 
the  agreement  entered  into  between  himself  and  the 
defendant  No  misrepresentation  was  made  to  Mr. 
Farrer  as  to  the  defendant's  fitness  for  the  office  of  bag- 
bearer.  It  was  his  voluntary  act  to  appoint  the  de- 
fendant at  the  request  of  the  plaintiff,  and  it  seems 
difficult  to  understand  how  he  can  be  affected  by  a  pri- 
tate  arrangement  between  those  two  persons. 

Abbott 
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Abbott  C.  J.     I  am  of  opinion  that  we  ought  not  to         \6Q5» 


Waldo 


grant  a  rule  in  this  case.  Putting  out  of  consideration 
all  question  as  to  the  nature  of  the  office,  I  think  that  againsi 
the  issues  found  for  the  defendant  are  an  answer  to  the 
acdon,  or  rather  that  the  plaintiff  should  have  been  non- 
suited for  want  of  proof  that  the  bargain  was  made  with 
the  printy  and  consent  of  Mr.  Fcarrer.  The  office  was 
in  the  gift  of  that  gentleman,  and  had  he  known  that  the 
eflkct  of  appointing  the  defendant  would  not  be  to  give 
him  the  emoluments  of  the  office,  but  to  divide  them 
between  him  and  the  plmntiff,  it  is  probable  that  he 
might  have  exercised  his  right  (^patronage  in  a  different 
mode;  it  appears  tome,  therefore,  that  this  secret  agree- 
ment was  a  fraud  upon  Mr^  Farrer^  and  void  in  law. 

Denman  then  urged  that  tlie  finding  of  the  jury  on 
the  fourth  and  fifth  issues  was  against  the  weight  of  evi- 
dence, and  also  produced  affidavits  to  shew  that  the 
agreement  was  made  known  to  Mr.  Farter^  but  the 
Court  expressed  themselves  satisfied  with  the  verdict  on 
those  issues. 

Rule  refused^ 

.A 


Barouoh  against  White*  Tueidny         >; 

J\nit  7th. 

« 

A  SSUMPSIT  by  .the  plaintiff*  as  indorsee  of  a  pro-  where,  in  an 

•**>       ^  '  ^        action  by  the  in- 

missory  note  made  by  the  defeodant  for  3D0/.  witli  dorsee  against 

*  .  «.  T  1        the  maker  of  a 

interest  payable  to  one  J.  Amitt^  or  his  order,  on  de-  promissory 

note»  payable 
vith  intereit  on  demand,  the  plaintiff  having  proved  that  he  gave  valne  for  it,  the  defend- 
ant tendered  evidence  of  d^larationa  made  by  the  payee  when  the  note  was  in  his  posses- 
son*  lliat  he  (the  payee)  gave  no  consideration  for  it  to  the  maker:  Held,  that  this 
evidence  was  inadmissible,  a»  the  plaintiff  could  not  be  idcntilied  with  the  payee,  and  the 
note  could  not  be  treated  as  ovcr-diie  at  the  time  of  the  indo.sement. 

Vol.,  IV.  .  Z  mand. 
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1825.        roand.    At  the  trial  before  Abbott  C.J.  at  the  I/mdon 
sittings,  after  Easier  term,  the  plaintiiF  proved  the  harnl- 

agamsi  writing  of  the  drawer  and  indorser  of  the  note,  and  also 
that  he  had  bought  and  paid  for  goods  for  Amitt  to  a 
considerable  amount  before  the  note  was  indorsed,  but 
did  not  give  any  direct  evidence  of  the  consideration 
given  by  him  for  the  note.  For  the  defendant  evidence 
was  tendered  of  declarations  made  by  AmUt  when  be 
was  the  holder  of  the  note,  shewing  that  he  gave  no 
value  for  it  to  the  maker ;  and  the  case  of  Banks  v.  Cd- 
well  (a)  was  relied  on.  The  Lord  Chief  Justice  rqected 
the  evidence,  because  it  could  not  be  shewn  that  the 
plaintiff  when  he  took  the  note  knew  that  the  payee 
gave  no  consideration  for  it  Amitt  was  in  court,  but 
was  not  called  as  a  witness.  The  plaintiff  having  ob- 
tained a  verdict, 

• 
Cross  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  declarations  made  by  Amitt  at  die  time  when  he 
was  the  holder  of  the  note  ought  to  have  lieen  received  in 
evidence.  In  Pocock  v.  Billing  {b)  Best  C.  J.  says,  ^'  such 
declarations  are  admissions,  and  as  such,  receivable  only 
when  they  are  supposed  to  be  adverse  to  the  interest  of 
the  party."  The  declarations  by  Amitt  were  clearly 
against  his  interest  at  the  time  when  he  made  them, 
and  were,  therefore,  admissible ;  besides,  this  plaintin 
was  in  the  same  situation  as  the  original  payee,  for  a 
note  payable  on  demand  has  been  considered  as  a  note 
over*due,  Banks  v.  Colwell ;  and  where  a  party  takes  a 
bill  or  note  over-due,  he  takes  it  on  the  credit  of  the  in- 
dorser, Bi-cfwn  V.  Davies.  (c)     That  being  so»  it  was  not 

(a)  Cited  in  Broton  ▼.  DnvU,  3  T.  R.  80.  (6)  S  B'w^-  S69. 

(c)  3  r.  n>  80. 

necessary, 
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necessary,  in  this  case,  to  bring  home  to  the  plaintiff       1825. 
iuiowleclge  of  tlie  note  having  been  given  to  the  payee 
without  consideration,  he  was  liable  to  all  objections        ^^"'^'f 
which  would  have  defeated  an  action  by  Arnilt. 

Bavley  J. '  I  am  of  opinion  that  the  declarations 
made  by  Amitt  were  not  admissible  in  evidence.  The 
defendant  did  not  identify  Atnitt  with  the  plaintiffs 
Had  it  been  shewn  that  the  latter  took  the  note  without 
giving  a  consideration  for  it,  or  after  it  became  due,  the 
case  would  have  been  very  difierent.  Although  there 
was  no  direct  evidence  of  the  consideration  given  by  the 
plaintiff  to  Amiitj  yet  dealings  between  them  were 
proved,  whence  the  existence  of  a  valuable  consideration 
tni^t  be  &irly  presumed.  Neither  does  it  appear  to 
me  that  this  note  could  be  considered  as  over*due.  It 
is  said  that  in  Banks  v.  CohoeUj  Butter  J.  treated  a  note 
payable  on  demand  as  a  note  taken  by  an  indorsee  after 
it  was  due ;  we  are  not,  however,  acquainted  with  all 
the  circumstances  of  that  case ;  payment  might  have  been 
demanded  before  the  indorsement,  and  indeed  it  is  state<l 
that  several  payments  had  been  made  on  account.  In 
th'is  case  no  demand  was  proved,  and  the  note  beinp: 
made  payable  xmth  interest  to  Amitt  or  order,  makes  it 
probable  that  the  parties  contemplated  that  the  note 
would  be  negotiated  for  some  time.  For  these  reasons 
I  think  that  the  evidence  was  prqperly  rejected,  and 
that  the  verdict  ought  not  to  be  disturbed. 

HoLROYD  J.  I  also  am  of  opinion  that  the  declar- 
ations were  properly  ngected*  They  could  only  be  re- 
ceived as  declarations  against  the  interest  of  the  party 

.Z  2  making 
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1825.  making  them.  But  then  the  general  rule  is  that  the 
party,  if  living,  must  be  called ;  Amitt  was  still  living  at 

azainti  the  time  of  the  trial.  Then  was  this  note  over-due  at 
the  time  of  the  indorsement  ?  I  think  that  it  cannot  be 
so  treated,  for  a  note  payable  on  demand  is  not  open  to 
tlie  same  suspicion  as  a  note  over«due,  which  is  made 
payable  at  a  particular  time.  The  plainUfi^  therdbre, 
eoold  not  be  put  to  the  proof  of  the  original  consider- 
ation for  the  note. 

LiTTLEDALE  J.     It  is  a  general  rule  that  where  a 
person  is  living,  and  can  be  called  as  a  witness,  his  de^ 

9 

clarations  made  at  another  time  cannot  be  rec^ved  ia 
evidence.  Thus,  the  declarations  of  a  tenant  at  the  time 
of  his  holding)  or  of  a  steward,  cannot  be  admitted 
unless  they  are  dead.  To  this  there  are  some  ex- 
ceptions ;  for  instance,  where  the  party  making  the  de- 
clarations can  be  identified  with  him  against  whom  they 
are  offered.  That  was  not  done  in  the  present  case. 
Neither  do  I  think -that  the  note  was  over-due,  it  seems 
to  me  that  it  was  intended  to  be  a  continuing  secarity, 
and  that  we  could  not  treat  it  as  over-due  without  evi- 
dence of  payment  having  been  demanded  and  refused. 

Abbott  C.  J.  The  only  point  decided  in  Pocodc  v. 
Billing  vf  as,  that  in  an  action  on  a  bill  of  exchange  declar- 
ations of  a  prior  holder  could  not  be  received,  unless 
they  were  made  when  he  had  possession  of  the  bill. 
That  which  fell  from  the  Lord  Chief  Justice  as  to  such 
declarations  being  admissions,  and  receivable  when  ad- 
•  verse  to  the  interest  of  the  paity  making  them,  was  ex- 
trajudicial ;  and  such  observations  are  always  to  be  taken 
rather  as  illustrations  than  as  authorities  in  law,  for  we  all 

19  know 
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know  that  they  are  constantly  made  without  the  same  1 825. 

consideration  and  care  as  those  which  belong  to  the  

poiot  m  judgment.  neniNMi 

Rule  refused. 


The  King  against  Hollingberrt  and  Others.     TueMi„,9, 

JuMM  7  th. 


June  7di. 


rv* 


THE  defendants  were  indicted  for  conspiring  fidsely  Where  lerena 

-^  penont  are 

.  to  indict  one  A.  B.  for  keeping  a  gaming  house,  for  convicted  of  a 
die  purpose  of  extortmg  money  from  the  said  A.  B.    The  «  new  trial   * 
jury  found  the  defendants  guilty  of  conspiring  to  indict  ^^  „q^  ^^ 
A,B,  for  the  purpose  of  extorting  money,  but  not  to  ^^^^7^ 
indict  him  fidsdy.  ^^       >    •       ^  ft  irf  noi  i  siif- 

•^  ♦   .  *  ficient  eicuee 

*  for  abtetioe,    ^ 
that  they  are  in 

Denman  was  about  to  move  on  behalf  of#  some  of  the  cuitody  oo 

.  civil  proeen. 

defendants  for  a  new  trial,  when  it  appeared  that  HoUing"  Where  an  in- 

t  ...  1  •   •!    dictment  chanr- 

beny  was  not  present  m  court,  being  in  custody  on  civil  ed  Uie  defeod- 

process.  ante  wiA  con. 

to  indict  jt,  B, 
with  intent  to 

Per  Curiam*     That  is  not  a  sufficient  reason  for  al-  ""f*  money, 

and  the  jury 

lowing  the  motion  to  be  made  in  his  absence.     Had  he  found  them 
1        .  Ill  goUiy  of  con- 

been  m  custody  on  criminal  process  the  case  would  have  apiriDg  to  in- 
been  different,  for  then  he  would  have  been  charged  intent,  but  not 
with  this  matter  also.  -{hat  enough  of 

the  indictment 
was  found  to 

On  the  following  day,  all  the  defendants  being  in  5?*'*Jf.*^*'- 
court,  a  rule  for  a  new  trial  was  moved  for,  on  the  judgmenu 
ground  that  the  verdict  was  against  evidence,  &c« 


Chittyy  oh  behalf  of  HMingberry,  moved  in  arrest  of 
judgment,  as  the  finding  of  the  jury  had  negatived  the 

Z  S  charge 
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1825.        charge  as  Idd,  viz.,  dial  the  defendants  conspired  falsely 
to  indict  A  B. 


The  KinG 
againtt 

HOLUMGICKKY. 


Per  Curiam.  In  criminal  cases  it  is  sufficient  for  the 
prosecutor  to  prove  so  much  of  the  charge  as  constitutes 
nn  offence  punishable  by  law.  This  was  an  indictment 
for  conspiring  falsely  to  indict  a  person  for  the  purpose 
of  extorting  money.  The  jury  found  the  defendants 
guilty  of  conspiring  to  prefer  an  indictmoit  for  the 
purpose  of  extorting  money,  and  that  is  a  misderoeaRor, 
whether  the  charge  be  or  be  not  false. 

Rule  refused. 


Down  against  Balling  and  Others. 

S^kTawn^*  ASSUMPSIT  for  money  had  and  received.  Plea, 
upon  a  banker  general  issue.     At  the  trial  before  Abbott  C.  J.,  at 

for  50/.  having  ^  ^    ^ 

lost  it  by  acci-  the  London  sittings  after  last  Easter  term,  the  following 
tendered  five  appeared  to  be  the  facts  of  the  case, 
d^  to  a  shop-  On  the  16th  of  November  1824,  the  plamtiff's 
mSTofgwds  brother  drew  a  check  for  50/.  upon  Sir  Prf^r  Pok, 
^'Tgl'ios^  Thornton  and  Co., and  delivered  it  to  the  plaintiff.  Be- 
•nd  he  |^to        tween  four  and  five  o'clock  on  the  e^enms  of  the  22fd  of 

the  purchaser  ^ 

the  amount  of    November^  a  woman  of  respectable  appearance  came  to 

the  check  afier 

deducting  the     the  shop  of  the  defendants,  who  were  wholesale  linen 

Talue  of  the 

goods  purchased.  The  shopkeeper  the  next  day  presented  the  check  at  the  bankerst  and 
received  the  amounts  Held,  that  in  an  action  lirought  by  the  perM>n  who  loet  the  check* 
against  the  shopkeeper  to  recorer  the  value  of  the  check,  the  jury  were  properly  ^ 
reeled  to  find  for  the  pUintiff  if  tbey  thought  the  defendant  hod  taken  the  check  snder 
circumstances  which  ought  to  have  excited  the  suspicion  of  a  prudent  man:  Held, 
secondly,  that  the  shopkeeper  having  taken  the  check  five  days  Aer  it  was  due,  it  was 
•ttfiScient  for  the  plaintiff  to  shew  that  he  once  had  a  property  in  it  without  shewing  how 
be  lost  it. 

drapers 


Halums. 
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t 

drapers  and  haberdashers  in  Cpckspur  Street^  and  pur-        1825. 
cbased  a  silk  shawl  and  scarf,  the  price  of  which  was       — • 

Down 

6/.  IQ;.,  and  she  tendered  in  payment  the  check  in  against 
question,  dated  on  the  16th  of  November;  upon  being 
desired  to  write  her  name  and  address  on  it,  she  said 
she  was  an  indiflferent  writer,  and  at  her  request  the 
shopman  wrote  it  for  her.  The  defendants  then  gave 
her  the  amount  of  the  check  after  deducting  the  price 
of  the  goods  purchased.  She  carried  the  goods  away 
with  her.  On  the  2Sd  of  November^  between  nine 
and  ten  in  the  morning,  the  defendants  presented 
the  dieck  for  payment  at  the  bankers  and  received 
the  amount,  and  two  days  afterwards  the  plaintiff 
gave  notice  to  the  bankers  not  to  pay  it.  Upoo  this 
evidence  it  was  objected  by  the  defendants'  counsel,  that 
the  plaintifiT  ought  to  be  nonsuited,  because  he, had  not 
given  any  evidence  to  shew  how  the  check  got  out  of 
bis  hands.  The  Lord  Chief  Justice  overruled  the  ob- 
jection, and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff  *f  they  thought  that  the  defendants  had  taken 
the  check  under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  prudent  man,  observing  at  the 
same  time,  that  there  was  no  evidence  to  shew  that  the 
defendants,  in  taking  the  note,  had  acted  frauduleatly ; 
but  the  question  was,  whether  they  had  not  acted 
n^igoitly.  The  jury  having  found  a  verdict  for  the 
plaintiff, 

Denman  on  a  former  day  in  this  term  moved  for  a 
new  trial  upon  two  grounds.  The  plaintiff  can  only  be 
entitled  to  recover  the  amount  of  (his  check,  on  the 
ground  that  the  check  was  lost  by  theft  or  accident, 
or    was  obtained  from    him  by  fraud.    Now,   there 

Z  4  was 


HALLUfC* 
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1825.        was   no  evidence    to    shew    the   manner  in   which  it 
"T  passed   out  of  the  plaintiff's  hands.     It  is  consistent 

against        with  the  facts  proved,  that  the  woman  who  presented 
it  for  payment  may  have  done  so  as  the  agent  of  the 
plaintiff.     But  assuming  that  the  evidence  in  this  re- 
spect was  sufficient,  the  true  question  for  the  jury  was 
not  whether  the  defendants  had  acted  with  due  caution, 
but  whether  they  had  acted  mal&  fide.      It  was  ad- 
mitted that  there  was  no   fraud,   and  that  they  had 
paid  a  full  consideration  for  the  check.    The  circum- 
stance of  the  check  being  over-due  five  days,  though 
calculated  to  excite  suspicion,  is  immaterial^  for  it  is 
not  sufficient  to  warrant  an  imputation  of  mal&  fides 
in   the  defendants.     A   party   taking  a  biU,   not^  or 
check  is   not   bound  to  take  care  of  the  interest  of 
third  persons  :  and  if  he  takes  it  honk  fide  and  for  a 
valuable  consideration,  he  is  entitled  to  recover  upon 
it,  although  he  did  not  exerdse  due  caution  in  ascei^ 
taining  the  interest  of  third  persons.    It  is  true,  that 
the    mode  in   which  this  rase  was  presented  to  the 
jury,   is  warranted   by  the  decision  of  this  Court  in 
Gill  v.  Cubitt  (a),  but  that  is  at  variance  with  former 
decisions. 

Abboit  C.  J.  My  Brothers  are  perfectly  satisfied 
upon  the  latter  point  made  in  this  case,  but  they  enter- 
tain some  doubts  whether  the  plaintiff  ought  not  to  have 
given  some  evidence  to  shew  how  he  lost  the  note;  and,* 
therefore,  as  to  that  point,  we  will  consider  farther, 
^whether  a  rule  ought  to  be  granted. 


(a)  3  2?,  ^C.  46G. 

Bayley 
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Batley  J.  Lthink  this  case  was  left  to  the  jary  very  1825. 
&7orabIy  for  the  defendant*  There  is  no  question  what- 
ever  in  the.  case,  if  the  distinction  between  bills  over-  ajpwut 
dae  and  not  doe  be  adverted  to.  If  a  bill,  note,  or  check 
be  taken  after  it  is  due,  the  party  taking  it  can-  have  no 
better  title  to  it  than  the  party  from  whom  he  takes  it, 
and,  therefore^  cannot  recover  upon  it  if  it  turns  out  that 
it  has  been  previously  lost  or  stolen.  Now,  a  check  is  in- 
tended for  immediate  payment,  and  not  for  circulation.  It 
is  the  du^  of  the  person  who  receives  it  to  present  it  for 
payment  on  the  same  or  the  following  day,  and  if  he 
n^lects  to  do  so,  and  the  parties  upon  whom  it  is 
drawn  should  become  bankrupts  in  the  meantime,  he 
must  bear  the  loss.  Here  the  check  was  drawn  on  the 
16th  of  November^  it  ought,  therefore^  in  due  course^  to 
have  been  presented  for  payment  on  the  1 7tb,  and  the 
defendant  took  it  on  the  22d.  This  is,  therefore,  just 
like  the  case  of  a  bill  taken  after  it  is  due,  and  the  party 
takiog  it  has  no  better  title  than  the  person  from  whom 
he  took  it,  and  cannot  recover  upon  it. 

HoLBOTD  J.  This  check  must  be  considered  in  the*^ 
same  light  as  a  bill  taken  after  it  is  due.  Now  it  has 
been  frequently  held,  that  a  party  taking  such  a 
bill,  or  note,  takes,  it  at  his  peril.  In  many  of  the 
cases  where  the  title  to  stolen  bills  or  notes  has 
come  in  question,  thdy  have  been  taken  before  they 
were  due,  and  then  it  may  have  been  a  proper  question 
to  submit  to  the  jury,  whether  they  were  taken  maUl 
fide  or  bon&  fide.  A  check  is  payable  inmiediately,  and  ^ 
the  bolder  of  it  keeps  it  at  his  peril,  and  a  person  taking 
it  after  it  is  due,  takes  it  also  at  his  peril.  Now,  in  this 
case,  the  check  had  been  due  five  days  at  the  time  when 

it 
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1 825.       it  was  taken  by  the  defendants.    That  was  a  ctrcum- 

^^^        stance,  which  ought  to  have  excited  their  suspidon.    I 

ftgahut        think,  that  when  the  defendants  took  the  check,  more 

than  a  reasonable'  time  for  presenting  it  for  paymait 

[had  eli^sed,  and  therefore,  they  took  it  at  their  peril. 

The  case  stood  over  until  this  day,  when  the  opinion 

of  the  court  on  the  other  point  was  delivered  by 


Abbott  C.  J.  ^  We  have  considered  the  questioo» 
whether  it  were  necessary  for  the  plainUiF  in  this  case 
to  shew  at  what  time  and  in  what  manner  the  check 
passed  out  of  his  hands.  It  was  proved  that  the  check 
was  given  to  the  plaintiff  by  his  brother.  By  that  de- 
livery the  property  in  it  vested  originally  in  the  plaintiff. 
It  further  appears  that  the  check  came  into  the  hands  of 
the  defendants  five  days  after  its  date.  We  are  of  opmon, 

'that  an  instrument  of  this  nature  coming  to  the  hands  of 
a  party  so  long  after  its  dote  is  to  be  considered  in  the 
same  light  as  a  bill  of  exchange  over-due ;  and  in  such  a 
case  it  is  incumbent  on  the  party  who  takes  the  instroment 
under  such  circumstances,  to  shew  that  the  party  from 

^whom  he  took  it  had  a  good  tide  to  it  That  being  so, 
it  is  not  necessary  in  this  particular  case  to  lay  down 
any  general  rule.  At  the  same  time  I  should  feel  great 
reluctance  in  laying  down  a  general  rule  which  would 
have  the  effect  of  requiring  proof,  which  in  many  cases 
it  might  be  impossible  to  givel  Where  a  watch  is  stolen 
cut  of  a  private  drawer,  or  a  horse  is  stolen  out  of  a 
fiekl,  it  would  be  impossible  for  the  owner  to  give 
evidence  to  shew  how  the  theft  was  oonimitted,  and 
yet,  if  the  argument  urged  on  the  present  occasion  were 
to  pt^vail,  in  such  cases  it  would  be  absolutely  necessary 
tot  a  party  who  brought  his  action  to  recover  his  own 

17  property, 
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piopeitjr,  to  shew  the  mode  by  which  it  passed  out  of       18S6. 
bis  hands.     M^thout,  faoweveri  laying  down  any  general        j^^^ 
rale,  we  are  of  opinion  that,  in  this  case,  the  plaintiff      i^]^i|^Q. 
haring  shewn  the  property  in  the  check  once  to  have 
been  in  him,  it  was  incumbent  on  the  defendants,  who 
bad  taken  it  after  it  was  due,  to  shew  that  the  party 
from  whom  they  took  it  had  a  good  title  to  it. 

Rule  refused. 


Neal  against  Isaacs. 


ASSUMPSIT  for  goods  sold  and  delivered.     Plea,  An uider made 
bankmptc^  of  the  defendant    At  the  trial  before  Uie  relief  of  in. 
LiitkdakJ.  at  the  London  sittings  after  Michadmas  AndT^UTcred 


term  1824,  it  appeared  that  the  plamtiff  had,  in  Febfu-  ^  ^^^ 
my  18SS,  sold  to  the  defendant  goods  to  the  amount  of  ^^  ^p^~ 

•^  '  o  soner  was,  is 

119i,  and  that  in  jfyril  in  that  year  the  defendant  be-  eyWenceof  hw 

^  •'  discharge  under 

came  bankrupt     But  the  future  effects  of  any  bankrupt  statute  53  g.  3. 

'^    ,  "^  .      '^     c.  103.  8.  10. 

who  has  been  discharged  under  any  act  for  the  relief  of 
insolvent  debtors,  being  liable  to  his  creditors  under  the 
5  6. 2.  c.  SO.  5. 9i,  die  plaintifl^  in  order  to  prove  that 
the  defendant  was  cfischarged  in  the  year  1815,  under 
the  insolvent  act  of  the  5S  O.  d.,  called,  as  a  witness, 
the  gaoler  of  Lancaster  Castle^  who  produced  the  order 
of  the  Court  for  his  discharge.  That  order  recited, 
diat  upon  hearing  the  petition  of  the  prisoner,  the  Court 
had,  amongst  other  things,  ordered  -and  adjudged  the 
prisoner  to  be  entitled  to  the  benefit  of  the  act;  and  it 
iqipearing  to  the  Court  that  the  prisoner  having  in  all 
things  conformed  to  the  directions  of  the  Court  and  the 

act 


Isaacs. 
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1825.  act  of  parliament,  the  Coart  ordered  him  to  be  forthwith 
discharged  from  custody.    It  was  objected  by  the  de- 

agam$t  fendant's  counsel  that  this  was  not  evidence  of  the 
order  of  the  Court  for  the  discharge,  inasmuch  a^  it  was 
not  the  original  order  preserved  in  the  court,  nor  an  str 
tested  copy  of  it.  Littledale  J.  inclined  to  think  that  an 
attested  copy  of  the  original  order  should  be  produced, 
and  he  nonsuited  the  pUdntiff,  but  reserved  liberty  to 
move  to  enter  a  verdict  for  him.  A  rule  nisi  having 
been  obtained  for  that  purpose  in  last  Hilary  term, 

Gumey  now  shewed  cause.  The  warrant  for  the 
discharge  of  the  prisoner,  signed  by  the  officer  of  the 
court,  is  not  the  judgment  of  the  Court,  nor  does  it 
purport  to  be  a  certified  copy  of  such  judgment  By 
statute  1  G.  4.  c.  1 19.  copies  of  the  judgments,  certified 
to  be  true  copies  by  the  officers  in  whose  custody  they 
are,  are  made  evidence.  Here  the  plaintiff  has  not 
produced  in  evidence  either  the  original  judgment  or 
the  certified  copy. 

Denman  and  Abraham  contra.  The  order  of  the 
Court,  directed  to  the  gaoler  of  Lancaster  Casik^  to 
discharge  the  prisoner^  must  be  taken  to  be  the  ori^nal 
order  or  judgment  until  it  be  shewn  that  there  is  some 
other.  Here  that  was  not  shewn,  and  therefore  this 
must  be  taken  to  be  the  original  order  of  dischai^ 

Abbott  C.  J.  In  this  case,  the  evidence  of  the 
discharge  was  ofi^red  against  ^the  party  who  was  [dis- 
charged under^  the  act;  in  general  it  would  be  offered 
in  his  favor.  But  the  act  must  be  construed  as  if  the 
discharge  were  set  up  by  the  defendant  for  his  beDe6t. 

The 


Isaacs. 
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The  object  of  the  act  bebg  to  relieve  the  debtor,  it  must        1825. 
receive  a  liberal  construction.     This  case  arises  under         „ 

NXAL 

the  53  6. 3.  c.  102.,  and  we  must  consider  whether  there  agmu 
was  sufficient  evidence  of  a  discharge  under  that  act. 
Neither  that  nor  any  other  act  for  the  rielief  of  insolvent 
debtors  operates  as  a  discharge  of  the  debt,  the  future 
e&cts  of  the  debtor  remain  liable.  Under  the  later 
acts  the  party  discharged  is  not  liable  to  be  sued  for 
the  debt,  but  a  judgment  is  entered  up  against  him  in 
one  of  the  superior  courts,  by  virtue  of  which  his  sub- 
seqaendy  acquired  property  may  be  seized.  The  statute 
53  G.  3.  was  drawn,  I  will  not  say  loosely,  because  I  have 
learned  from  experience  that  it  is  difficult  to  provide  for 
all  cases  that  may  arise,  but  I  may  say,  that  it  is  not 
drawn  very  accurately.  We  must  examine  the  act  to  see 
what  order  the  Court  is  to  make.  It  certainly  is  not  an 
order  to  discharge  the  debt,  but  only  the  person  of  the 
pmoner  from  custody.  The  thing  required  to  be  done 
is  mentioned  in  section  10.  That  section  enacts,  ^^  that 
iQ  case  the  Court  shall  be  of  opinion  that  the  prisoner 
is  entided  to  the  benefit  of  the  act,  then  it  shall  so  order 
and  adjudge^  and  shall  in  such  order  specify  the  several 
creditors  and  the  persons  against  whose  demands  the 
prisoner  shall  be  deemed  by  the  Court  entitled  to  be 
discharged;"  and  then,  after  directing  several  other 
things  to  be  done^  enacts  that  the  Court  shall  appoint 
an  assignee  or  assignees  of  the  estate  and  effects  of  the 
prisoner  for  the  purposes  of  that  act,  and  shall  order 
proper  conveyances  and  assignments  of  such  estate  and 
effects  to  be  made  by  the  prisoner,  according  to  the 
act,  together  with  an  engagement  to  be  executed  by  him, 
to  pay  so  much  of  the  just  debts  and  demands  of  the 
several  persons  against  whom  such  prisoner  shall  by  the 

Court 
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1B25.       Cjourt  be  adjudged  entitled  to  the  benefit  of  die  act,  as 
_  shall  not  be  paid  out  of  his  estate  and  eflfects  to  be  oon- 

Nbal  * 

ngauut  veyed  and  assigned  by  him  for  such  purpose,  in  case  be 
shall  at  an  J  time  thereafter  be  enabled  to  pay  such  debts 
and  demands,  or  to  pay  such  part  or  parts  thereof  as  he 
shall  be  Able  at  any  time  to  pay.  The  act  then  enactsi 
^'  that  upon  the  due  execution  of  such  conveyances,  as- 
signments, and  engagements  &c.,  the  Court  shall  order 
the  prisoner  to  be.discharged  from  custody/'  Now  that  is 
the  only  order  for  the  discharge  of  the  prisoner  required 
under  that  act.  Then,  have  the  Court  made  such  an 
order?  The  original  order  was  produced.  Itredtes, 
^'  that  upon  the  hearing  of  the  matter  of  the  petition  of 
the  prisoner,  the  Court  ordered  and  adjudged  the  pri- 
soner entitled  to  the  benefit  of  the  act ;  and  it  appearing 
that  the  prisoner  had  in  all  things  confi>rmed  to  the 
directions  of  the  Court  and  the  act  of  parliament,  the 
Court  ordered  the  prisoner  to  be  fi>rthwith  disdiaiiged 
from  custody."  Now  this  being  the  only  order  directed 
to  be  made^  we  must  take  it  to  be  the  order  alluded  to 
in  the  other  parts  of  the  act;  and  also  the  dischaige 
mentioned  in  general  terms  in  the  5G.2.  c.30.  1.9, 
This,  therefore,  was  evidence  sufficient  within  that  act 
of  parliament  to  deprive  the  party  of  the  benefit  of  the 
certificate,  although  it  is  not  a  copy  within  the  1  G.  4. 
c.  119.  Upon  these  grounds,  I  think  the  rule  must  be 
absolute  to  enter  a  verdict  against  the  defendant,  but  it 
is  not  to  operate  against  his  person. 

Rnle  absolute. 
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1825. 


Hartley  against  Richard  Jrsson  Case  the 

Younger. 


r¥"» 


THIS  was  an  action   by  the  plaintiff  as  indorsee  AiwciMortbc 

against  the  drawer  of  a  bill  of  exchange  bearing  date  bill  of  ex- 

the  1 3th  of  April  1824.,  payable  four  months  after  date,  ^SKT^n- 

accepted   by  Richard  Jcsson   Case   the  elder.     At  the  ^J^j^^'th. 

trial  before  Abbott  C.  J.  at  the  London  sittinffs,  after  last  ^^  ^^  ^» 

Michaelmas  term,  the  plaintiff,  in  order  to  prove  notice  acceptor,  and, 

of  the  dishonor  of  the  bill  to  tlie  defendant,  gave  in  ttr  merely  oon- 

taininff  a  de* 

eridence  the  following  letter  from  the  plaintiff,  dated  the  numd  oTpaj- 
l$th  oi  August  1824,  the  day  on  which  the  bill  became  not  to  be  •  mif- 
clue,  addressed  to  the  defendant,  "  I  am  desired  to  ap-  *^^^*  "^^^ 
ply  to  you  for  the  payment  of  the  sum  of  150/.  due  to 
myself  on  a  draft  drawn  by  Mr.  Case  on  Mi".  Case^  which 
I  hope  you  will  on  receipt  discharge,  to  prevent  the 
necQssity  of  law  proceedings,  which  otherwise  will  im- 
mediately take  place."    The  Lord  Chief  Justice  was  of 
opinion  that  as  this  letter  did  not  apprize  the  party  of 
the  fact  of  dishonor,   but  contained  a  mere  demand 
of  payment,  it  was  not  sufficient,  and  the  plaintiff  was 
noQsaited.     A  rule  nisi  for  setting  aside  the  nonsuit 
having  been  obtained  in  Hilary  term. 

Brougham  and  Maiming  now  shewed  cause,  and  con- 
tended, first, .  that  notice  could  not  be  given  on  the  day 
when  the  bill  oecame  due,  because  the  acceptor  had  the 
whole  day  to  pay  it  in.  And  although  in  Bwiridge  v. 
Manners  (a)  such  notice  was  held  to  be  good,  yet  in  that 

(fl)  3  Camp,  197. 

case 
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1 825.       oase-thflie  had  been  an  unqualiied  refusal  U»pt^    Then 
j^][][^^      this  letter  did  not  give  to  die  defiopdant  aay  nodee  Uwt 


agiinu       a  bill  drawn  by  bim  bad  been  dbhonorad,  it  vaatdj 

Cam.  ^ 

contains  a  demand  of  paymtot  in  respect  of  a  .bill  diava 
by  a  Mr.  Case  on  a  Mr.  Case.  In  Timiatt  v.  Brmn  ifi) 
Askurst  J.  lays  it  down  ^*  that  notice  mean^  something 
more  than  knowledge,  because  it  is  competent*  to  the 
holder  to  give  credit  to  the  maker.  It  is  not  enough  to 
say,  that  the  maker  does  not  intend  to  pay,  but  that  he 
the  holder  does  not  intend  to  give  credit.  In  the  pre- 
sent case  there  is  no  notice,  for  the  party  ought  to  know 
whether  the  holder  intends  to  give  credit  to  the  maker, 
or  whether  he  intends  to  resort  to  the  indorser.** 

Scarlettf  HaU,  and  Chitty  contrL  Notice  of  dishonor 
may  be  given  on  the  day  when  the  IhII  is  dishonored. 
In  Lefiley  v.  MiUs{b)  BnllerJ.  says,  *^  a  protest  mast  be 
made  on  the  last  day  of  grace;  now  that  supposes  a  de- 
fault in  payment,  for  a  protest  cannot  exist  unless  de- 
fault be  made.  But  if  the  party  has  till  the  last  momttit 
of  the  day  to  pay  the  bill,  the  protest  cannot  be  made 
on  that  day."  Secondly,  the  letter  clearly  imports  that 
the  plaintiff  demanded  a  sum  due  in  respect  of  the  bill 
in  question;  it  describes  the  drawer  and  acceptor  as 
having  the  same  surname,  the  sum  for  which  it  is  drawn 
to  be  the  same,  and  it  claims  the  amount  as  money  due 
from  the  defendant  to  the  plaintiff;  now  that  could  not 
be  unless  the  bill  had  been  dishonored  by  the  acceptor. 

Abbott  C.  J.  There  is  no  precise  form  of  words  ne- 
cessary to  be  used  in  giving  notice  of  the  dishonor  of  a 


(a)  1  7.  JR.  169.    See  tdso  Ex  parte  Moline,  19  Ves.21S. 
f6)  4r.il.  174. 


bill 
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biHof  OQobai^  but  the  language  used  must  be  suck  as  to        1 825. 
coBiqrnotioe  to  the  party  what  the  bill  is,  and  that  pay-      HAWLn 
meat  of  it  has  been  refused  by  the  acceptor.     Here  the        ^^9t 
letter  in  qnestiim  did  not  convey  to  the  defendant  any 
aidi  nolioe;  it  dees  not  eren  say  that  the  lull  was  ever  ac- 
cepted.   We,  therefore,  think  the  notice  was  insufficient, 
tod  die  nile  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


In  the  Matter  of  P^ter  Tatlob,  Gent,      wednnday. 

One,  &c  -"^  ^'• 

TN^}3S«y  tenn  1822  Tauhr  had  been  struck  off  the  An  articled 

*  cterk  to  an  at- 

rpllof  attomies»  on  the  ground  that  he  had  been  im-  tomey  held  the 
properly  adBiiUed»  not  having  served  as  an  articled  clerk  veyor  of  taxes 
fiv  <ii9  fnU  term  of  five  years.    It  then  i^peared  that  tOTm^hls 
daring  the  whole  term  of  five  years  for  which  he  was  uT^^,^"^ 
bound  to  serve  as  an  articled  derk  to  Bichardson  and  "P®" /«^^«t. 

that  for  more 

PoBBcB,  attcnmies  at  Knaresborou^  he  had  been  surveyor  ^^n  three  of 
of  taxes  for  the  wapentake  of  Claro  and  the  borough  of  ^or  wbkh  he 

was  bound, 

«9(Mf  YorhUrey  and  the  Court  were  of  opinion  that  his  semce  bad 

1  been  given  totha 

be  could  not,  therefore,  be  considered  to  have  served  attorney  to 

hb  whole  time  and  term  in  the  proper  business  of  an  articled.    He 

attorney  as  required  by  the  stat.   22  G.  2.  c,  46.   5.  8  S^\!Iid^m«if 

4^  10.  (a)    On  the  i  1th  orjpil  1822  he  again  articled  ^^^"^^l 

himself  for  five  years  to  Mr.  Conyers  an  attomev  at  «dhhnfortwo 

.  .  y«»";  >t  was 

^^fioredforoughf    and  served  him   under  such  articles  held  that  his 

senrice  under 

until  the  25th  of  March  1824  when  Conyers  left  KtiareS"  the  first  arUcles 

could  not  be 
coupled  with 
his  service  under  the  second. 

(a)  5  B,  f  A.  5SZ, 

Vol.  IV.  A  a  borough^ 
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1 825.       barougfiy  and  Toylt^  was  thfiP  i^igtmi  ti^iMe  &  p/fikm- 
,    .  ^  £cm  wbpin  be  still  oontinued  t^  serve*    JuffHt^lft^i^ 

Tatloh.      1825|  having  s^ved  netwrly  three  ye#rs,:tilMiQi;-lb^Ftar 
de^  to  CoHffen  and  DiciwiMiy.he  gave'tbe  u8tt«|t.4)oUipe 
of  hif.jnt^ntion  to  apply  to  be^admitted  en  ottorq^j^f^t^is 
court*    It  was  stated  in  an  affidavit  m^deby  biii|i2ii'4Mt 
occasioni  tliat  his  office  of  surveyor  of  taxes  freiylenlly  ^ 
not  call  for  his  attention  beyond  the  ooGaaional  writing 
of  a  letter,  for  periods  of  two  months  togethe(ei,'ii^4lhlt 
upon  the  average  of  the  year,  for  s\x  enthse  days.et^ 
least  out  of  eight,  being,  equid  to.  threes  ^i^ii)^ 
thrte  quarters  of  a  year  of  &e  peri^  ^#fO^  yiMS^r^Ae 
terin  of  the.origin^  cleriubipt  be  v^^^frnpt/^fyosAfi^ 
oqpHRiMW  in  hi»  pffice  of  surveyor  of :  t^xMivr^K^'W^ 
entjde^ly  at.tbe  eommand  c^  tibe  soKcilifr  wJInqD^j^ 
•  tb^Hfii^in^  .and  thill; ibr  fiiU  three yeaosHCJ^  ^gmi 
d^kibig^ie 'Waf  n^  alteocbnoe.  e«d  #(lpItjlMsmjlt«f r 
s^^ic^:.  Mr*  Justice  A9^»  uiK»  ^<^Mlviti  <&ltoe 
f9fitfh4tPo»4Hk  fint  for.hiS4»4miii9iop^#ndfq«4»e{«|»bpf 
4pi^ il^93^h^  was  ogaiii'adtniaedw  a0|;ff|i§yo^^^ 
q^rt,  tA.  rule  ^nisl  had.beeA^obtfwed^Ji^  4S|s#f>^Vt^ 
fer  mM^m  him  off  tbe  roU,  on  th$  :gY9¥i¥lf  ^^Jif^ 
servjc€0Ui|der  the.difierent.artides  could,  oot  ^%«$;^iy4?d 
so  as  to  make  one  entire  term  of  Qv^r  yei^Si  W^i  ^ 
upon  the  facts  disclosed  in  the  affidavits,  he,J|)|}i}ol}^^ 
served  two  years  in  the  whole  under  the  first  articles. 
Upon  tbaC jppipt  t^ua*ffida.yit&.w^re  cofiff^^^U^r^'.K 


''  •  •.  ;•       ••:   uj   '.U'^ijp-zo  *ri 


that  T^^hfiA,  seiTKed  as  an  asticM  ol«d^  ^^^^  ^^ 
of  five  years  altogether,  it  tbea  bepome^  a  q«esti#n 
whether  the  services  under  the  articles  can  be  <;ou(d^ 
together.  The  words  of  the  stat  22  G.  2.  c.  46.  s.  8. are, 
"  that  any  person  who  shall  become  bound  by  contract  in 

writing 
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wSsk^  16  serve' any  attorney  or  solicitor,  as  by  tbe  said  1825. 
act  is  directed,  sbsU  darimr  the  whole  time  and  term  .  . 
of  service,  to  be  sfiecified  in  such  contract,  continue  and  Tatlor. 
be  aetaayy  Employed  by  sueh  attorney  or  scdidtor,  or 
fay  his  er  their  agent  or  agents,  in  the  proper  business, 
practice,  or  employment  of  an  attorney  or  solidtor/'  It 
18  trae  that  the  words  are  that  he  shall  continue  to  be 
emplayed  by  such  attorney,  but  the  legislature  cannot 
lisTe  iat^ded  that  there  should  be  one  unbroken  service 
to  the  same  solicitor,  for  section  9.  provides  that,  in  case 
of  the  death  of  the  solicitor^  or  his  discontinutng  prae- 
tioe^  k^  seipvice  widi  another  shaU  be  sufficient*  Then 
if  the  set  is  not  to  be  construed  literally,  it  must  becon** 
stmeA  wilh  f^ference  to  the  object  which  the  statute  had 
io  vlwir.  Tliat  was  that  every  person  admitted  an  at- 
tOQMjF  diMld  pMviously  hive  acquired  oompetent  skill 
bfaseivieaoffiveyeavs*^  Now  heie^  assumbg  the  fiicts 
ttdtod  in  TVgfef^s  afidavit  to  be  true^  there  has  been  a 
lendseef  flv»  yeai%  and  the  ebjeet  of  the  ^gislatnie  is 
AoiefiMaiisweredv  In  £rjpaH^ANnfe(a)  the  party  had 
served  Ibr  five  years^  but  during  ten  months  of  that 
peiM  he  served  a  solicitor  to  whom  the  articles  had 
Bot  been  assigned^  and  the  Cburt  were  of  <^inion  that 
he  mttsi  aerve  under  articles  for  another  period  of  tea 

moothsr 

»• 

.  JiUenon  coQttL  The  statute  requires  the  parly  Io  be 
ind  continue  in  the  service  of  the  master  during  the 
vhole  time  and  term.  Now  here  Tiylor  having  made  a 
coDtmct  to  serve  government,  which  continued  during 
the  whole  time  he  was  bound  under  his  first  articles, 
was  not  capable  of  contracting  to  serve  an  attorney 


(a)  5tCkiity,GU 

A  a  2  during 
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^^^^^       diirii^^ftfae  whole  time  and  termy  but' only 'Airi^^  ^ 

Id  tbe'inaucr  of  iMch  as  gOT6miiient  would  allow.    He  ooald  tM'p^ 

T^^V-^^      tibly  aenre  the  attorn^  in  the  proper  offlee  and  totf&e» 

of  an  attorney  during  the  whole  term,  and»  he  #fi§  bot 

sui  juris  to  enter  into  a  contract  so  to  do,  iZer  v.  Tie 

InkabUanU  qfBeavUetu  (a) 

ABBotT  C  J,    This  qvestion  arises  on  tfee  emstme^ 

taui  of  the  92  G*  3.  c.A6.  s.  %.    The  olsject  cit  tte  \b^ 

latura  was  that  every  person  befofe  he  OMild^beadtaitted 

should  acquire  competent  skill  and  knowledge  to  eoildil«t 

the  business  of  an  attorney;  and  to  atcdn  diatol^tiui 

legislature  has  expressly  enacted  that  tbete  ehiHli^a 

senrtce  as  a  clerk  under  a  contract  to  serve  ferfil^j^<iun. 

It  has  happened  in  some  instances  that  db^  aervhitf'liw 

been  put  i(n  end  to  before  the  five  years  have  expiredf 

and  diere  has  been  a  definite  and  precise  interval,  and 

afterwards  an  additional  binding  and  service,  and  it  has 

been  (hen  held  that  the  deficiency  might  in  that  manner  be 

suppUad^  but  we  are  called  upon  to  go  fiirdii;*  lU  tf<s  bse, 

and  to  fill  up  an  interval  of  days  at  least,  if  notof  honrs, 

and  oocorrilig  at  dKflferezlt  tim^s  during  which  he  wki  j^pt 

employed  in  th^  service  of  an  attorney,  andnvhicb^hfe  was 

ixNiad  by  a  previous  contract  with  go^nimisnt«^^ve«^ 

to  another  office*    Ifweweretodothatlthinkwe^MiM 

nb t  comply  either  with  the  spirit  or  with  the  wbrtis  «€  the 

act  of  parliameDt.    This  may  be  a  case  of  some  hardship, 

but  if  weyieldfed  t6  the  argument  in  this  parUciiTai^'aise, 

wetnust  insensibly,  by  degrees,'do  away  with  t!ieg*fieml 

role  akogetfaeTi;    1  ara  of  opinion  that- the  serifee  rt- 

quired  by  Uie  act  of  pariiament  Dmst  be  a*  service  to  the 


•  > 


(fl)  ^Jl/.f  A«9; 

master 
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otadouitig  dimiii;  the  time  and  term  of  years        1835. 
sfmSi^  in  the  eofttracl;,  and  not  a  service  farolEen  by       ~~~" 

1        .        ,  ,  ,  ,.«,  ,  In  the  nutltrof 

Q0«QMf  najrs  una  boun  to  a  different  employafMiit  ao«      Taylok. 
Qefieii4)y«tb«0lerk» 

Batlet  J.  When  this  case  came  belhre  meatcbam* 
ben,  I  thought  that  as  the  party  had  actually  served  for 
thei  ptawd  «f  five  jrears  requirad  by  the  act  of  fxarlia- 
aeiilih«>oi^b^ to  bft admitted;  but,  upon  further  con- 
nteadgo^  I:  (iMiik  that  as  the  party  when  he  entered 
inl^lheaePi^ieebf  the  attorney  was  not  sui  juris  to  con- 
Mc|f^^n«»«|p  igife  10  the  master  a  control  over  him 
^wak^tiie  whole  time  and  term,  the  act  has  not  been 
omfili^ihwiihy  and  oonaequently  that  thb  rule  must 
k*tade«baaittte«  • 

•(oiqy*:  Rttfe  absolute^ 

^-i^niilATtAht  against  Howard  and  Another.  *      n«r«2ay, 

,  ,  Jungle* 

ijhfiSUttJPfilT  for  negligently  laying  out  money  on  Where  a  de- 
>^  V  dMl«9teriliMB.    The  declaration  stated,  that  wfaeren  aumpsit  aiieg. 
aeiwUfeBcv-  lo  wlt^  on»  ft;c.»  at^  ko^  in  consideration  udermUon  that 
disirtfit^plliititiff  at  the^  request  of  the  defendants  would  ^^.nd  «n. 
fMb4nd  €m^oy  them  the  defendants  t&  invest  andlay  ^^^^^"^ 

,  ,.  ^     .  turn  of  money 

Isftepuraiase  of  an  annuity,  they  undertook  to  do  their  duty  in  ttie  premiaes;  that  plain - 
JjopTi^fW^it  |Ui4«ropkqy  then/ but  defepdanu  did  not  do  their  doty,  but  on  the  contrary, 
tflioti  an  insufficient  security  for  the  payment  of  the  annuity,  whereby  plaintilF  lott  the 
•isaif||l4,  ^^>  •l>saotioii  in  irreat  of  judgment,  that  tlie  counc  ^aa  bad,  inasmuch  aa  it  did 
not  iiaie  inat  any  reward  was  to  be  paid  to  the  defendants,  or  that  they  wei«  employed  in 
-mj  |!ai|lit»ilijr  cMraa(«r  to  aa  to  malM  them  responaible  Ibrtakuig  abaci  aecurity,  although 
oet  guilty  of  negligence  or  dishonesty. 

^''  OilKrcdifnt»'  alleged  ttaft  the  deiindaiiiti,  at  the  time  whan  they  Ycnt  the  money,  knew 
iliat  the  security  waa  insufficient,  but  did  not  allege  that  the  plaintiff  had  sustajned  an/ 
damage, 
fiairid  e,  Tbat  on  that  gionod  those  counts  also  were  bad. 

A  a  S  out 


9^6 
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1825/ 

ffgainst 

IJOWAKD. 


out  a  certain  large  sum  of  money)  to  wit^  1400ib)  in  the* 
purchase  of  an  annuity  for  and  on  behalf  of  tl^plwilii^ 
they,  the  defendants,  undertook,  and  dien  and  ^dicM 
fidthfUly  promised  the  plaiatiS  to  perfifrmaad/Ujfitkm* 
duty  in  the  premises^  and  the  said  plaintiff  aven  dutbe 
oon6diog  hi  ih^  promise  and  undertaking  of  the  ide- 
fendants  did  aAerwards,  to  wit,  on,  &&,  atf  ftc,  relsia 
and  employ  die  defendants  £nr  the  purpose  afiNmsid. 
And  the  plaintiff  sakh,  that  although  the  deftndsBts 
afterwards,  to  wit,  Sec,  at,  ftc,  did  pmrchaaa  *  csrtNB 
annuity,  to  wit,  &c.,  of  one  H.  if.  GboU^  fer^mdvonlnr 
half  of  the  plaintiff,  payable  toilie  plaintifl&  hianawyai^ 
administrators,  and  assigns,  during  Ike  tesm  «Clhoa»* 
tural  life  of  the  said  H.iLOoold^  yet  the  defsBihnls. 
not  rq^arding  their  promise  and  imderliddngaabirlkeai 
mde  as  aforesaid,  but  oontming  aiid,  jtc^did  net,  nor 
woold  pcffibnn  otr  fiilfil  Ithdr  du^  in  the  premises^  but 
then  and  there  wholly  neglected  so  to  do^  and  on  tbe 
XM>ntnu7  thereof  they,  the  defendants,  kid  out  the  said 
sum  of  money  in  the  purchase  of  an  annuity  of  fijMX.  on 
the -mere  penonal  security  of  the  said  EL  Jkf«  6&oUkuA 
of  one  JS.  B^  oommonly  called  Lord  4Aifwy^  ftr  the 
payment  of  the  said  annuity,  the  said  /f .  ill«  Goofal  sad 
die  said  Lord- jAfamjr,  or  either  of  them,  not  bd^g  thea 
and  there  possessed  of  any  property  whatever  afaiUtdft  fi)r 
the«  securing  the  payment  of  such  annuity  as  a&NEesaid, 
the  said  H.  M*  GoM  and  Lord  Atienry  being  at  the 
time  of  granting  such  annuity  as  idbresaid  in  insoi- 
vent  circumstances,  of  all  which  said  sevtral  premises 
the  said  defendants  then  and  there  had  notice,  to  wit, 
:at,  &c. 

The  second  count,  after  the  same  inducement^  stated 
ihat  deiendants  took  warrants  of  attorney  firom  H.  M* 

ID  Goold 


against 
Howard. 
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GMk\Bn^ih6xi^j4iimiy'ibf^  secure  the  payiaspt  of  the       i825» 
v0uifiibvt^i:H,^M^Goold  at  the  time  of  gi^tuig. 
hssBakm^  was  Bpffbooer-for  <iebt,  and  that  iff  and 
Ixadti  DIHfanby  ««vi^  dien^  in  maicivfsat   circunsUiaQte, 
wJteiaof  die  defendants  then  and  there  had  notice.     The 
thiid  aomn^  aftev«'a  simtbtr  statement  of  tfa^  r^taiitftt^fflld 
psoiiase^  allied  as  a  hreadi^  that  the  defe^^ 
n^nwada pgrHirm  or  fulfil  thnr  daty  iA'the.|9iran;ii|es 
lilCUittMiaidv  but  oa  the  contrary  thereof  laid  otot  ti^ 
nMM^a|iau>~jeM|rity  wholly  insoffictent^and  /frif.iiiai 
vditfiavhfliaoeife^^   by  reason  of  which    saidb  .s^Vfml 
puniimyiiatipfahitiff  hath  wholly  lost  die  hmttmcia-^ 
tiaitdfttiihi oif^lMi;;.  and  eveiy  part  tfaqreo^^  Jlfdl.lhfii 
ifliMhu^J   pitefii^vadd.  eaioliiitient  wfaick  taig^a  tod 
iwiiKtoti »awad'.to  hm  if  the  said  ias^  ifiwtwwi. 
^00  idlfiifobey:>]iad^  been  'kid  out  and  inKetfindf  iibRb% 
^iilkbmre«^i$t^^niii^  opon  good  and  \«lidtfieciUilii*» 
iA  lHBd]{4yaei|^*in]d;i^thmd]i^  andby  seasoBiiindK  pacb 

fl«l4M^  ftiev^MMil  4siaiew  At  the  toaVfibefiyrib  Mr 
Im&ti^tyiLi  Wettmbiiter  sittii«s>  dBuxiaa\  Mkhiffh 
«ilt«ib|.:mvUdidt  was  fettnd  for  il»  plajMif^  and  ki 
liiih)ocoikii^lh6  Aliorney  it  9alfi:^is| 

MNlHillMlie  judgment,  CD  the  ground  tbkttt&e.dattlwt'* 
ilM^tt^'W  state  that  the  defendahttweieTt^  receive 
ahf^reviterd  for-  their  servkes,  or  that  Aey  were  extk^ 
^^4d  in  any  particular  character,  and  tliat,  con* 
stqinndyi'il^did  not  appear  on  thefaceof  thededaratiMi 
dMikey  tad  4Men  guilty  of  any  breach  of  duty. 


V  /   .- 


ScarlettjTindal,  and  Abraham^  on  a  former  day  in  thifl 
tefti^  shawed  ciiase.  If  the  bneach  laid  in  this  tleclaration 
hdd  bten  ni^rely  ibr  not  laying  out  the  money,  the  objec- 

A  a  4  tion 


Hawjvf^ 
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l^^fti       tipip  tffkeo  to  it  might  h av«  b^ea suS^Wv V  >9Hkiif^9l^ 

tbf  e^e$t  cases  upon  this  8u)y4€tr  C^ggf  ^iJfarmmd^fi^ 

agftt»u.  it  w^. {aid  dow%  that  when  the  decl»mtiMii/4aai#fill^ 
tJ^  ;fffff.  xeward  vf^  to  be  giveo  (qp  the  ien(i<ier4lii:«rtiQii 
YJfl  Ue.fiTr  the  mere  omission  19  do  i4;  ))i4i.  thirii  tfi  Acr 
party  employed  actually  pexfi>rms  tb^^ervice^initii^^liV 
ligently  as  to  work  a  prejudice  to  bis  employer^  then  he  is 
liable  to  an  action  fpr  the  mi^»asanoe.  Thiaci€|«l«M  is 
iUustrated  by  Elsee  ▼.  GaiwartL{b)  In  that  cMmtisn 
there  were  two  counts,  aUe^qg  that  tfm  defiawjan^  was 
employed  as  a  carpenter,  the  tot  couoi  sbfrafeAtH  lyiH 
iyiflsance,  the  second  a  misfeasance^  and  ^d^mn^^ 
Co4rt  held  the  former  bad,  and  the  iatltr  -gfo^^v.fSkt'- 
first  two  counts  of  this  declaration  e^piMs^at^4baUht 
dq^ndants  knew  the  parties  to  bei]i^liiiep|«|rthfkliOf) 
nrh^n  tl^ey  took  their  securi^  and  tid^ang^qudi  jieqpuj^. 
under  such  circumstances  certainly  wm  gPNl»Vi«^^ 

,The  AUgmejf  General  and  Chit^  contra.  The  de> 
claration  in  this  case  all^s,  that  in  consideraticm  that 
the  plaintiff  would  employ  the  defi^ndfi|ls>'ta:'li|f  ^(  a 
sum  of  money  in  the  purchase  of  an  aanu^l|y,  thqiHiH^^- 
took  \o  perform  their  dufy  in  He prmmeu  Itt^oes t9^ 
st4te  that  they  were  to  have  any  rew«:d  fi^r  tkf^it  mm^ 
vjcqs,  xior  does  It  state.what  their  du£;  wiwi^.norilhst 
t|^^y  yfcc^  anf>l9yed  in  any  particular  character,  0^  as  to 
enable  the  Court  to  say  what  duty  r^f^tted  from  rtbeir 
professing  to  act  in  that  character.  JB^ma4  ^^  Hfg^ 
gie$  (p)  was.  a  case  somewh^  similm:  to  tb^  )pgr€sent»  it 
was  an  action  against  a  person  for  laying  out  tb^ 


(a)  2  L<L  Ra^  919.  (6)  5  T.  H.  1 43,  (c)  .?.C*#(y,  31  J.- . 

tlTb 


HifiriittiJL 
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tiff-#  meaejp  0&  an  flnnaity,  and  taking  an  insufficient  1895* 

semtity.'   The  dadaraticMi  did  not  state  that  the  de-*     _ 

niidttit^tta  to  hai^  any  rewaid,  but  it  described  htm  ak  ^a^mnM 
sH'MloiMejv  And  afieged  that  he  was  retained  to  hy  out 
dNr  rkaHiyf  and  the  Coon  held  that  it  was  suffieient,  th% 
(Uhndalir-fadBg  described  as  an  attorney. 

AEBMTpdtf  J.  There  is  another  difBcnIty  upon  the 
pkialtf  «risaig  out  of  this  declaration.  The  first  two 
oMAfs  vSegt  that  the  person  to  whom  the  money  was 
leMf  Sbd  who  granted  the  annuity,  was  insolvent  at  the 
thte'^f  ^(he  loon,  and  that  the  defendants  had  notice  of 
tliiifl&ct;  hnt  th^  do  not  state  that  any  damage  has 
bekv-ihMikied  by  the  pkintiff.  Now,  ahhough  the 
gMillorl)f>the  anniuty  was  insolvent  at  tiie  time  of  the 
0Mipii48  possibte  that  he  may  since  have  acqaiired 
pM|my  iold  paid  the  annuity  r^nbrly.  The  third 
ooont  does  allege  damage,  but  does  not  state  that  flie 
deSendants  had  xiotioe  of  the  grantor^s  insolvency. 

• '  • '  C^.  ad.  xmU, 

Ift^jfldgment  of  the  Court  was  now  delivered  by 
Ihmtitt^i^  J.  This  was  a  motion  hi  arrest  of  judg- 
dKOt/  -"'^fhe  declaration  eontraied  three  special  counts, 
idd'if •  any  one  count  is  bad  the  judgment  must  be  ar^ 
itMU^  The  a&rd  count  is,  that  in  consideratSota  thai 
the  lAriutiff'  would  retain  and  employ  the  defendanu  in 
1^^  ont  and  Investing  a  sum  of  money  in  the  purchase 
of  ai^amiuity  for  the  plaintifl^  that  the  defendants  under- 
took and  pfomtsed  to  perform  and  fulfil  their  duty  in  the 
pveniiies;anditavers,  that  the  ploindfl^  confiding  in  those 
promises,  did  employ  and  retain  them  for  the  purpose 
aioressid,  but  that  they  not  regarding  tlieir  promises, 

but 


HewA«»i 
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1695r.       but '  ifitending  to  injure  him,  did  noi,  uovyfoM*  p^vforoi 
^^  or  ftilil  thw'doty  in  ibe  pMimeSy  biit^on  the^ltn&tivfy 

^««n««        lidd  onftthe  saraex>n  a  seamty  wh6Uy>intattae.tfl^iliid 
of « no  valtte  whstever.    In  tins  oount  die  d^ndintn^ive 
AOt  alleged  to  be  ationiies^  and,  therrforey^an^  doqf  tfaitt 
would  arise  from  that  character  cannot  be  ateibolU^ 
or  imposed  on  them  under  the  present  declaration,    Tbe 
word  retained  by  no  means  imports  that  diey  were  at- 
tornies,  because  it  is  applicable  to  any  person  who  is 
engaged  by  any  other  petvou  as*  his  'nttMir  or  as  his 
employer,  and,  therefore,  the  utmost  this  count  amounts 
^isaproinito  on  the  part  of  the  defeh(£&i^4{(^tft| 
their  du^ ;  and  it  is  alleged  as  a  part  df  di^r  \SdiBtict 
that  they  took  a  security  insuffident,  ^nd  c^'^H^it! 
whatever.    Can  we  say  thait  it  is  the  afasdlMltfUiyW 
any  person  so  employed,  without  p^y,  le^  *\M^mt'!fli-' 
muneration,  can  we,  under  those  circtimstadftd^  4S^vM' 
it  is  his  absolute  duty  not  to  taJLC  a  secuHty  bPtdPiiiifi^' 
dent  nature?    If  we  can  say  lihat  it  is,iit^^^&ilfiniiiKK' 
as  this  count  charges  him  with  a  breacih  ^  fLalfml^ 
it  is  a  good  oount ;  if  we  cannot  say  that,- tB^^Wfi^^ 
a  good  count.    I  am  of  opinion  tfaait  the  coiftit^fi'^. 
The  only  dnty  that  is  imposed  xinder  sudi  'Hi'^tmiitt 
9nd  emplbyment  as  is  here  mentioned  is  a^  dt^^c^^ 
fiiithiiilly  and  honestly,  and  not  to  be  gtdity  of  ki^'  grtis^ 
or  corrupt  neglect  in  the  discharge  of  that  whfi%'  be 
undertakes  to  do.    But  a  man  may,  wlien  acdog  oiost 
fiiitbftiUy  and  most  honestly,  happen  to  tafce-^''!!^ 
sufficient  security,  without  gross  or  culftebk  negligeiice 
on  his  part^  he  may  have  been  misled,  be  mayibave 
been  deceived,  he  may  have  taken  such  >care-as  ai]( 
ordinary  man  would  take  .  with  .  regard  '  to  the  '^ab- 
ject matter  intrusted  to  him,  ^nd  yet:  doing  aH  diat, 

his 
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his  eiiifa9iitoiir»^iii«jr  h«ve  fttled,  aod.  it  may  so  happen        1825. 
the«9onitty  magr  witboutjUskiiowkci^  and  agauist his     j^^,^^^ 
wflllia|M«8Nd«utlx>beriQSiificient  ForAesoreflBonsit      Jf^^ 
a|ipcaai:tc»^th&  CoBrt.thatlUs  oount  is  vnot  saalBiiMdile, 
aod»  eoDteqnaittlyf  the  rule  for  arrestiiig  the  fadgknent 
uostheiArade  absohtte. 

Rule  absolute. 


t.  : 
■•1  ..'■>  ;   ,11 


The  £nfo  4i(graiwi  M'Kay.  JH^nS?" 


|)KJ!Q1LMA7IQN  ip  Ae  nature  of  a  quo  warranto,  i^m^t^ 

lMedlba(.dKl^on>n^of&oaMrK^«»in  the  county  tiwoOMof 
of  |hiy%(B99<cMi^  is  an  andent  borough;  and  that  two  bofou^of 
bmipijjff^^Tt are,  and  for  ten  years  and  upwards,  have  g^f^dBce 
y^^^tt^  and  sent,  and  of  right  ought  to  be  elected  '^^^^^ 
aio^s^^lp^enre  as  bvxgesses  of  and  for  the  said  borough  |^2^^[JJ[|J|J^ 
'm$bi^^cffpxff|qm  'm  the  parliament  of  .this  kingdom;  toocUiMdM 

fl  wBA^v   ^^u^nm   ^g^^^ 

and  that  Jbr  and  durimr  all  that  time  there  hath  beeot  Ycmmciit  of 

..1  a'CMi.        .      ^       .    ^»^  the  boioiurti* 

ai4^4ti]^  ff  right  ought  to  be,  within  the  boi^ugh  a^  andUMclfctioii 
ifgfaf^/dipiDg  to  the  ifame^  one  bailiff  of  the  borough ;  bu,gencs  to 
an4.^^  ofljce  of  baUiff  of  the  said  borough  now  is,  ^[^.^Jj 
ap^jg^iu^  during  all  the  time  last  afor^id,  hath  been  SIJ^JSdTbl** 
'-m^Sff^  of  ff-eal  trust  and  pre-eminence  within  the  ^^^^.J^^ 
m4.i(9Vl^^  ^touching  the  rule  and  gaoemment  qf  the  g^^^^ 
botoudu  tmd'the  election  and  return  of  burgesses  to  been  elected  to 

^^^   ,        .  .      ,  y.         .  -J  the  office,  and 

^ervc  Jar   the   commons    in    varltament   for   the   said  tntened/'that 

^      ••'^    ^  theofficeof 

Wfier  ym  aa  o6|ca  toudmig  the  rule  and  gomranuiit  of  tbe  UaRm^."  There  were 
gencnl  Rplications,  taking  issue  upon  all  the  facts  sUted  as  inducement  to  the  defend- 
MfklaraMl  (hue  tta«y  m  not  notfee  the  travenat)  woA  aptdak  npUeations  setting  op 
variow customs  aa  to  tbe  election  of  bailifis  of  the  borough.  Demurrer  and  joinder: 
BcmiMai' tbe  defendant,  not  batmg  traveled  that  thaoflloa  «  was  ono  of  great  trust  and 
pra^miDence  within  the  boiough  touching  the  election  and  return  of  burgesses  to  serre  in 
firiisaieBtr^liad  admitted  it-to  be  so,  and  that  for  such  an  ofllce  a  quo  warranto  would 
lie;  sDd,  secondly,  that  the  general  replications  being  dearl/  good,  and  the  demurrer  being 
to  aS  the  ireplieationB,  judgment  must  be  giTen  for  the  crown. 
9i9n8,Wh«t|ifr  the  Hwdal  repUcations  were  good? 

borough ;" 
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'^^'  D^ luwL werciae^  and  tbenoa ooBUtiouiiU; .titd} aund and 
^^  e9^rei«9d»  without  any  Iq[d  waiswtf  K(i(yal:.gf9til  4ir 
f  jgt^t  iWliatfoever,  the  office  of  haUiff  nf  ^hMak^Jbowigib 
&a  in  .the  Iha  usual  funn.  Plaa,  firsw  tba(' J*  J^*.Azr- 
iifzn^  Esq^  oi^  8ccn,  was  seised  in  fee.of  Ihefa^fdnghMd 
jmnox.o{  SMJcbri^e^  and  was  lord  of  ih^  said  horofl^ 
imd  manor^  and  of  the  court  leet  bdden  lA  andliiff  ik. 
same  ^  and  that  the  said  J.  JP.  Azn&aM^  wd  vUiose^ whose 
estate  he  bathy  from  time  wbelneo^  &q^  hsffra.#f^l%^t 
)iad  and  held,  and  still  of  r^bt  ought  |o jbave  JvsdkpMi 
im  Wednesdajf  next  after  the  fisast  oSBasUt  in  ems^jWi 
a  court  leet,  in  and  for  the  borough  and  nuUMlfisf ^1 
the  inhabitants  vndkin  the  borough  dnd  iMwr^^M^ 
the  steward  cf  the  borough  and  manor,  ori4i\$;iieptiitf; 
9nd  that  the  lord  of  the  borou^  md  maaor^  the  yme 
beiogy  during  all  the  time  last  p^sa^mUHghnSilm^Wi 
of.ri^t  ought  to  have  had,  and  the  said /^  JUBopAm 
'«)f  right  ought  to  have  a  bailiff  of  tbe  sa|d*bQ||iqgb.MBd 
manor,  for  the  receiving  of  the  rents,  reUefis^x  HMnoi*- 
ments^  and  perquisites  of  courts  of  die  lordrof  thft'saSd 
bprougb  and  n^anor,  and  to  do  all  other  .^ngsjbtioai^ 
ing  to  the  said  office  of  bailiff;  which  said  hsiliff,  dMing 
ell  the  time  last  aibresaid,  haUi  been,  and  of  x^tlK^ 
to  have  been,  and  still  of  right  ou^t  to  b(^>iap|H>iiited 
yearly  and  every  year  at  the  court  leet,  by  tbe  steward 
.  9f  the  said  court  or  his  dqputy^  on  behalf  of  the  hni* 
The  plea  then  averred  the  holding  of  a  leet^  on,  &C9 
and  his  appointment  by  tbe  deputy  stewtsA},  wdbeieapea 
he  took  upon  himself  the  office  of  bailiff  of  tbe  borougli 
fp^  the  ^year  next  ensuii^,  *<  without  this, .  that  ihs^isid 
office  of  bailiff  in  the  said  information  above  mentioned, 
is  an  gffice  tauching  the  tide  afid  govenmeni  of  the  said 

boroi^h, 
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bohJi^  dM  #fthMt  thi^,  that  the  saiil  J.  M^Kmf,  the  M«». 
Mid  iAeei  'tibente^^  Md  franchises  in  the  ififbrmBtfbtt  YHii'Vink 
msMmkA\^ ^HA  tiMrp  upon  our  lord  ^e  klng^^'&b:  ,^^ 
TblM'weM  Mff  erU  other  pleas^arying  in  the^^Mefeaot 
ctf"  tte  Wbd«  in  #hich  the  defendant  was  appointed;  bdt 
dl  dmdcidilig  widi  the  same  traverse.  To  Aese  pleas 
there  were  sixteen  general  replleations,  pnttiiig  in  isto^ 
the  lever^  Ihcts  stated  as  indaeement  to  the  defendant's 
tnMTse^  add  smongst  others,  the  lord's  right  to  hare  A 
ba9iff  for  Ibe  receiving  the  rents,  reliefs,  &c  tis  stated 
in'  t&d  fAeil^  aAd  -thhrty  speeial  replications  setting  ap 
ntti#a^  ^lAistciins  as  to  the  dection  or  appointthent  of 
theVdlMP'Of  ttid  bdiODgh,  but  none  of  the  replications 
toobtlnf  noCiQe  of  the  defendant's  traverse.  Demurrer 
uy^4b#^^plioalions,  assigning  for  causes,  ^^at  li 
dM  fldc  fB^pf&m^  iMfr  is  it  shewn  in' or  by  any  or  cSAer 
Mh^*aiacl))lea^' above  pleaded  in  reply,  that  the  said 
«Mifip8f  Mli^  of  the  said  borough  and'  manor  h  'd 
f^^Vfffl^  timekifig  iPr  concerning  the  government  of 
MPlftAt^i£M«gfA,  or  any  office  for  the  use  and  ekerds'd 
ufatfafdl  '^^  said'  lord  th^  king  will  or  ought  to  sue, 
lamiMl,  ^wiv«k  the  said  J.  H^Kay ;  but  on  the  contrary 
tiiaMl^ll''«f^»a  by  the  serial  pleas  pleaded  by  the 
ldhl^.:JteUI%,  sKid  by  the  several  pleas  in  reply,  tha< 
fei'Siid'iiffioef  is>  a  private  office  of  the  lord  Ibr  the  re- 
eaMfi|g^  tJt  the  iNskib,  relief,  amerciaments,  and  per-^ 
^riskes^  of  courts  of  the  said  lord  of  the  borough  and 
flattof^'Wd>ndt  lift  effiee  touching  the  rule  and  gdvem- 
nufl^itf ^  ^iisid'te^otigh.    Joinder^  in  demurrer.    ^  ' 

^  JftfiniMA^^iti  support  of  the  demurrer.    Hie  m- 
finMUioivtieBcribe^  the  office  in  question,  as  one  ^  of 
great  trust  and  pre-eminence  within  the  borough,  touch- 
ing 
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ldd&  in^  die  rule  and  government  of  the  borot^,  tod  tita 
Jj^~Tjj^  etetstion  and  return  of  burgesses  to  serve  tbt  the  com- 
^^  moos  in  paiKament  for  die  borough.**  The  drfeftdant 
in  his  plea  traverses,  that  the  oflke  is  one  -^^  touchiog 
the  rule  and  government  of  the  borqi^/'  and  tiitt 
traverse  ifr  not  disputed  by  the  replicationJB.  Hie  offiee 
must  now  there(bre  be  considered  merely  as  **  tailcUi^ 
the  deotion  and  return  of  buif;esses  to  pariiamtefV^  and 
the  real  question  is^  whether  a  quo  wsrrttntd  lies  for 
such  an  office.  The  bailiff  is  not  desoribM*  ak  Die 
<<  retumnig  officer.*'  That  tenft  is  w%!l  tkaowVi  td  the 
law^  and  if  k  had  been  intended  to  all^  that  the' Hlttff 
of  SioMrU^e  i»  die  returning  officer,  that  d^^eM^tfibh 
should  have  been  adopted.  Pdl«Kderics*  arti  UBcd^ 
*'  touching  the  deecion  and  vetum'*  of  ttembM^  df^psr- 
liament^  the  undersberiff  also  iff  a  coutl^  Is  act-Mbst 
of  that  desGripti<m,  the  infirnnedon,  lIlefefore^'illMif^ 
import  that  the  defendant  was  returtiing  d^tifx^  '  li^Jfes 
yr.Mein{a)f  he  was  escpressly  stated  to  betao^  "^AiUh 
makes  that  case  perfectly  distmguishabl^  fiMi^'the 
pnesent  In  Bes'v.Bk^humtp)^  an  infintiuttiddrvlh  tte 
nature  of  a  qpo  warranto  was  granted  agaiiiK'th^'fafflSf 
of  a  comt  leet,  but  the  ground  of  Lord  EOMM^h 
judgment  was,  that  the  bailiff  had  the  power  df^MiillBk^ 
the  jury  to  serve  at  the  court  leet  It  is  not  Mttibd  that 
this  defendant  enjoys  any  such  authority. 

Carf^  ooDtr&.  The  defendant  in  his  ptea  traverses  a 
part  of  the  description  of  the  office  given  in  the  infiArm- 
ation,  and  also  traverses  the  usurpation.  Now  k  tra- 
verse of  the  usurpation  is  only  allowable  after  shewmg  a 

litlS' 
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title.  .  T|te  fl^%,thi^i:efbi3erbe^iL^  by  statiog  a  title^  viz.        1825. 
^)%4fl  ^^  ^tkfi^  right  tp  baipe  a  bailiff  for  oertaii)  fmr  __^ 

RUBifeaWf^  th*!^  the4€d^&diait  waa  undar  that  fight  ^ppomlr  ^^^ 
ed.t|^j[^..Iix.the  .geoeral  rcfilications  thatrightof  tb^Joid 
ill  4eqi^  Npfr»  ifithe  defendant's  traverse  results  ifoin 
th^^ig^yptetod  ill  bi$  plea,  dbe  prosecutor  was  right  in 
4s;i^Bg{tbo^  6cta  insteadof  the  traverse.  iLUtled^J. 
1^^  the^.f^aqM  r^pUcations  you  state  various  modes  in 
vjbi^^he^  j^ip^^  o^ght  Xo  be  elected ;  ooght  you  not,  in- 
^I^Piiphi^^J^  f^  hays  traversed  the  mode  of  appointment 
^^Wf^J^H*^  Even  if. that  be  so^  the  obsorv- 
^HUH  ^HIPtBtff  WP^  ^  ^^  general  replicati(Hi%  and  the 
.<;Q]pS^[}^jt^,t^^att ;.  ifc  therefore,  any  one  be  goods 
^1iB^9tf  ^9\t^^^P<%>^^^  Supposing  the  tia  verse 
^<|%9llBRf^^  the«office»  as  stated  in  the  plea,  to  be 
iMlf^^ ^.^^^^^^^(^o»9  iliU  enoi^  reomins.  (0 
^PlA^lsfelftsW  ifS^  ^  ^hiqb  a. quo  waitaato  lies, 
^%  de{jg^^4«l^  90t.  d^ny.  thfil  it  is: ''  an  oiQoe  0f 
^SBfc^^RW'^^BSW^ tonch^g thee^eetipn  and  return 
^  "Wgh^^ll4ifflIWJiii«»Wt''  Now,  in  die  ca^e  of  tbf 
•fflFWSfefitfefeSiiWSiC^)  ^  «*K>  warranto  informatim  was 
iOSIi^illfm^  cWming  to  have  a  right  ^f 

^II^RffeJK^SS'fiFW.P^  a^b^igege  teoementi  that  only 
*«»*fi^#«i4e^?f  »Wl  net.  the  retprn  of  njembers,- 
^jy  fiSf8j|°*ji^n*^T^j  stronger,  in  &vour  of  the  crowi^* 

.»     •  *     •  •  *         •       " 

Bayi#&y  J.(i)    I  am  of  opinion,  that  the  office  de-^ 

s<?})^ift  th^Ji^mation,  qualified  as  it  Is  by.  the  plea, 

is  i;^  9{i>  pfllc^  ,Gar  ivbich  a -quo  waia'anto  Jies%^ .  The 

infoqnef;^  states  that  Si^{>d(:ArfV^     fm  ancient  borough, 

(a).3  r.  i{*599«  D. 

(6)  .<<&6t^f  C.  J.  left  the  oourt  during  the  argument* 


r 


sending 
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1895.       stfidiiig  two  members  to  pirlimieiitf  and  thii£  llipM  htts 
been  and  ought  to  h^^  as  appefHwipg  to  tht JuifUghj 


The  Kiv« 


^piHsi       one  baili$  and  that  the  cAc^  oC  h^Uiff  10 
trust  and  preeimnenoe  wi»m  Ae 


rule  and  government  of  the  boraogii, 
election^  and  return  of  memben  of 
borough.  The  defendant  pleads  4pecia% 
shewing  his  title  by  way  of  inducemeiitt 
with  a  formal  traversCf  that  he  hasnot 
with  that  which  he  intends  for  a  material  InnMip^tflfee 
description  of  the  office.  That  tiaver 
of  the  defendant's  plea,  which  was  thv^fdm 
to  that  point  only  of  the  information  speeifisfA  ia  die 
traverse.  The  inducement  to  the  tcavers^  owMMtfife-be 
taken  as  an  answer  to  the  residue  of  tfaftl«ftiMMlo% 
and,  therefore^  no  pleading  dMsreon  •  o—ld»  aflhel  *4i» 
question  as  to  the  residue^  via.|  the  ofltoa  imiiMiwi  ai  h 
was  by  the  travefsa.  That  residue  stood-  umwjpiWiBjtr 
To  have  answered  it  there  should  have  been  a  Atinot 
plea.  The  defendant's  traverse  ihe^  in  eftct,  takes  oat 
of  the  information  all  that  is  travelled,  via.,  fliai  the 
offioe  touches  the  rule  and  government  of  tho  boioogfa. 
That  still  admits  it  to  be  ^*  an  office  of  trust  and  pie- 
eminenoe^  touching  the  electicm  and  return  of  membeis 
of  parliament,"  and  iairly  raises  the  argument  used,  that 
such  an  office^  without  the  other  ingredient^  is  not  the 
subject  of  a  quo.  warranto  informatietu  It  is  not  uamtf^ 
in  informatikms  of  thi^  nature  to  shew  whit  ane  liie^pki^' 
ticulacduties  of  the  effioe,  but  to  she#SHffi«ieBffto  make' 
it  tippmx  to  be  a  franchise  granted  by  the  «h>wn.  '  Mbi^ 
all  officers  of  a  borough  are  originally  created  by  a 
charter.  Is  not  this,  then,  a  privilege  or  franchise  ?  In 
Rex.  V.  Mein  the  defendant  was  an  officer  of  a  borough, 

port- 
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atfi  Lc}vd  JQpy^tifr  said,  that  the  port«       ld^5. 
liUMiM a {NiUic peace dficer ;  hedidnot 


Hm  Kma 

Ike  case  upcm  tkat  grourid,  but  cm  the       agamti 
«  roHimii^  crfBoer  be  held  that  the 
^gridlia.     Thea  the  Horsham  caae,  which 
lailMttw^Miad^afasttiMfaatnMigertliaiithepreaent.    It 

tbit  tWi  dfliuidant  is  not  stated  ta  be  a 

r,  bat  I  eatmot  vnderstand  bow  any  one  in 

the  borough  can  be  an  c^cer 

docdiNi  and  return  of  members,  except 

irfkeiv    For*Uiese  reasons  I  think  that 

must  be  fer  the  crown^ 

.  ttniPP'3^  '  Thff  eiown  is  entitled'  to  judgment  at 
4|HgiMM9ddk  Mgafd  to  the  general  replications.  It 
■OHiJlft»iq4liatthc  plea  of  the  defendant  was  intended 
tp  mt0lOtnM^emi  than^  it  ongbCr  It  endeavours  to  set 
'l|>>WiP»HMds  »f  iliifiiiniiii  first,  that  the  defendant  was 
Wjbiiirtrd  m  appointed;  and,  secondly,  that  he  was 
mh  i» tihlifl«4]fiflet>  If  the  tratetse  had  gone  to  the 
vW«riff  thadflMsiption  is  the  infomation^  either  of 
tlUHSdMiU^kaBre  been  a  good  defence^  the  plea^  thercK 
fi^iMtdthave  been  bad  on  demnrrer.  But  the  ple« 
4Hmig|i4«y^tet  the  «flEba  ia  toucbii^  the  election  and 
fpHfUfU  mtmh&n  of  parliament  that,  therafore,  is  ad^ 
aMk^.aiiA  IMvk  it  ia  a  auflkicot  descrfptibDof  an 
cilWiiiiiv  wlpiA  a  9i»  wairaalo  liea^  Then  thcf  crown 
^V|gpa«i|^t;mivt«aiievse  the  feats  staled  ai  kidiicenient 
^ ibedcMbntfa  tmv#isi^  our  judgment  most eqaafty 
Hfiirthe.  cra9n»  wh^lhav  (htf  special  iqiUoMiona  ase 
goo4i^bad« 

•     f    * 
Voi.  JV.  B  b  LfiTLiF' 
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1825.  LiTTLCDALE  J.    The  crown  has '  a  nq^  to  dtny  and 

^_  put  in  issue  eveiy  part  of  the  defendants  |)kiT  sad  if 

HtinM  any  issue  in  law  or  (act  is -found  for  the  crownk  hissfr* 
titled  to  judgment  Now  the  defendant  has  Asmurtfed  to 
all  the  refdications,  genera]  as  well  as  speciaL  Admitting 
^e  plea  to  be  good,  still,  the  demurrer  to  ike  goMnl 
replications  cannot  be  so.  But  then  it  is  saidthft  Ae 
defendant  has  traversed  the  nature  of  the  oflce»  Ae^ttsp 
terse,  however,  only  goes  to  a  part  of  the  d«SMtpCioii, 
and  therefore  admits  the  resti  and  that  wbidi  is  un- 
answered shews  it  to  be  an  oflfee  for  which  a  qoo 
warranto  lies.  With  respect  to  the  special 'r^jrfhsliM 
I  am  disposed  to  think  them  bad.  If  die  pAda  is  good 
on  the  fiice  of  it,  the  crown  should  ccmieasali^ft^' or 
deny  if,  instead  of  that  the  »peoiid  r^)IkMiiM^'Mt  tp 
anodierittode  of  electing  die  bailiff;  tiiatte#t4tf'[)tattig 
might  be  continued  ad  infinitum.  Upon  ftoiiWcrf 
the  pleadings,  however,  our  judgment  must  be  finr  the 
crown;.  '-^   ^ 

Judgment'for  the  ctewiw 


M  '. 


^^^'  Boac  against  Soujsbs. 


JllfMlTtiL 


•  it 


By  tfM  jw»t  A  RULE  nifli  had  been  obtained,  calliaf  19011  the 

to  an  affidaiit  JTjL                                                                  '         ^^^  ^^ 

of  debt  nuuie  plaintiff  to  shew  cause'  why  the  bBil4>oiid  shmd  not 

by  a  foreigner,  ,       ,  ,.          -               .                 -                                           ,   i»r 

it  wae  ceruaed  b&  deuvered  up  to  be  oancdled  on  tkeddfondBniai  wg 

by  tbe  iiffncr  of  .       l» 

thebiuTof  eonynon  bail.    The  a£Mavic  of  debt  purported  ^  ^ 

^^^^^  sigMd  by  the  plaintiffs  and  there  waa  the  Mowing 


interprotcd 

by  /.  C;  profflHor  of  languagct,  (he  having  firtt  sworn  that  be  undenloo^  the  S^^ 
and  FHntk  languagee,)  to  the  depoacnt^  who  was  aftttwards  twom  lo  tba  truth  dwraaf : 
thit  was  held  to  be  eoffldent. 

memo- 


k 
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iBpiiiQi«bd9Pi^ fiQnoxed  to  it;-  ^  This  affidavit  was  in-        1885. 
tenmCod  by  i%#9W  Chauuei^  oiy  &^^  in  the  county  of      -— — 

Boao 

IfeMjflsfj^  fUE^fessor  of  liaigwige%  (he  having  finst  sworn      jvouui 
<lu» Ae .  iifAirstoed  ibe  Sn^^h  and  French  languages,) 
VltbeidilM^Maity'Wbo  was  afterwaxds  sworn  to  the  truth 
thmo^  iMw^)  ij9  tl|fi«aid  coun^^  befiure  me,  E*J*Boddyf 
liepQ^^fpttr  oC  tbe  bills  of  Middlesex.^*    The  i%ile  was 
<>taillf4  iQO;  i)^  gipund  that  it  did  not  appear  in  .the 
jaatiffilhir  tiMl  tfae  person  who  made  the  affidavit  of  debt 
wl^lMd  ««ither  ^  French  pr  MngUsh  ]||ngaage»  or 
lltttih^  iolerpveter  was  sworn  duly  to  interpret  the  oath 
ttniuaM^vflf     ^t  now  appeared   by  an  affidavit,  of 
Soj^  piodueed  by  the  plaintiff  that  the  jurat  wa^ 
wJoMcptiy.jbimji^  had  hieeD  usui^  a^  customary  qn  aU 
WKkififwkm^f^  a  period  of  eight  years,  durii^  whidl^ 
JmAaArhfiep  i^  >fat  offlfl«^  and  in  the  constant  hajt)it  of 
iriuatMffb  iilMHvits. 


•J'-  X'jC  »<;  /;» 


£•  lOfoes  now  shewed  cause.  Thi^  jurat  is  in .  the 
faiin-<:9^09on]s]^  lised  on  such  occasions.  In  the  case  cf 
a  maricsman,  the  conimissicmer  taking  the  affidavit,  or 
ngoiog  the  jurat,  certifies  that  it  was  read  in  his  presence 
to  the  party  making  the  same,  who  seemed  perfectly 
to  understand  ic,^  and  ^made  bis  mack  in  the  presence 
of  the  commissioner.  In  that  case,  therefore,  the 
0)Mf^  jaiiafiffri  .by  4he^  eertifioaCe  of  tfie  commissioner, 
tto^lMi^aity -understood  the  niatters  of  the  affidavits 
A>cfaMe«dw^'Couft' ought  to  be  satiafied  by  ^e  eerti- 
&stfet^^^i.9gtiei<  of  the  ImHs  of  Middlesex^  thi^  the 
|MN^  wlis  duly  sworn  to  thexronteots  of  the  affidavit.  • 

■% 

Campbell  contr^.  It  lies  upon  the  plaintiff  to  produce 
to  the  Court  an  affidavit  disclosing  such  circumstances 

Bb  2  as 
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1&S5.       as  shew  that  the  defendant  was  didy  held  to  bdl.    It 
must  appeair,  thereforei  that  the  phintiff  has  swoni  to 


<«"tiiji       th^  matters  contained  in  At  affidaviti    Now  ri^mg  M 

SOLUMS* 

credit  to  all  the  fects  stated  in  die  jurat,  that  does  not 
appear.  It  appearsr  that  the  phontiff  was  a  foreigner, 
and  it  ought  therefinie  to  be  shewn  llAt  the  oath  sod 
the  ms(tter»  of  the  affidavit  were  duly  inteipieled  to 
her.  It  does  not  appear  that  the  plaintiff  either  under- 
stood the  French  language,  or  that  the  interprelBr  wss 
sworn  to  interpret  the  affidavit  to  her>    • 

Abbott  C.  J. .  This  jurat  is  in  theoomiii«n.fi>iiiiiii8ed 
in  all  similar  cases,  and  I  thmk  it  obntains  anftriimtaiMitrr 
fiom  which  the  Court  may  reasoaddy  inftr  4hat  ihia-iA* 
dant  has  been  ddy  sworn.  It  allqpes  thatttlioirfUafit 
was  interpreted  to  the  deponent.  Ncmt*  thatemld  not 
be  unless  the  interpreter  and  the  dtponenfeandiialoodone 
and  the  same  language.  If  the  certifiMtewere  defeptive 
in  Ais  respect,  I  think  such  defect  m^t  be  auppBad  ; 
but  I  think  we  are  bound  to  trust  the  offioer  of  tbaamit, 
and  to-  suppose  that  he  exercises  a  sound  discretion  in 
the  discbarge  of  his  duty;  when,  therefore,  he  oeitifies 
to  us  that  the  affidavit  was  inteipveted  by  a  fieowii  who 
swore  that  he  understood  the  Fretieh  ttoA\Bfi^i$k  lan- 
guages, and  that  the  deponent  swore  to  the  troth 
thereof,  we  must  intend  that  the  person  makii^  the 
affidavit  understood  the  same  language  as  the  inter- 
preter ;  and  that  the  latter  was  sworn  well  and  truly  to 
interpret  the  oath  and  the  matters  of  the  affidavit.  This 
rule  must  therefore  be  disdiarged. 

Rule  disdiaified 
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IS25. 


The  King  against  the  Trustees  of  the  Bury  and  J^f  ^th. 

Stratton  Roads. 


T)  R  JONES  had  obtained  a  rule  last  term,  calling  By  •  tumpikA 
npan  the  tmstees  under  an  act  pasaed  in  the  toctwertm. 

thorMcd  to  takit 

SdOiS^  entitfed  '^  An  act  for  repairing  the  road  from  st  om^  and 
ShdMs  IdmCf  in  Bwyp  in  the  county  of  HunHngdan^  MmLl  and  ra. 
to  a  boose  fermorly  called  the  SpA^d  Eagle,  in  the  ^^^ 
hamlet  of  Straiim,  in  the  parish  of  Big^emadef  in  the  |2][^^J^ 
coontiF  ef  Be^brii*  to  shew  cause  why  a  writ  of  man-  i^^ng  •oUs: 
damai  idMbU  not  issue  directed  to  them,  commanding  hona,  muia^  «r 

otbarcattla 

Ihenr  to^eill  m  meettt^  for  the  purpoae  of  establisbing  dnwiog  a  car- 
Jttr«Mihnti^fale  of  tolls  to  be  taken  at  all  the  difimnt  j^'fto" 
a>U>iMa^  itbll  gales,  and  toll  houses  on  die  Ime  of  the  X^S^^^^ 
wA  foai,  md  to  -do  all  acts  necessary  to  be  done  by  ^!!^J!^l^!^f^ 
tfaeai,  or  any  of  them,  for  the  due  calling  of  such  meeting.  ^"^  drofi  of 
Tbeiflttestion' in  this  case  depended  on  two  sections  in  oM^diHUng 

andiixpcDca 

Ae  mk  of  pariiament,  the  first  impoamg  the  tolls»  and  per  wora :  for 

•vary  drove  of 

the  second  authorising  their  reduction.     By  the  former  bogt,  ,bccp» 
<ectic»,  the  trustees  were  authorised  to  demand  and  take  uv^nd  four- 
at  each  and  every  of  the  several  and  vespectiTe  turnpikes  £^*^By 
•or  toU  gates,  standing  and  being  erected  by  virtue  of  j\°^JS|||^2J^^^' 
that  act  upon  the  side  of  the  said  road,  *^  For  every  ^^^^  f^  ^ha 

'  .  .      •     trutlcai,  at  a 

horse,  mule,  ass,  or  other  cattle  drawing  any  carriage,  maeUng  to  be 

lioldan  for  that 

&c  the  sum  of  9d.i  for  every  horse,  mule,  or  ass,  purpoae,  wbcra- 
laden  or  not  laden,  and  not  cyrawlng,  the  sum  of  2d. :  writtog  wai  to 
fi>r  every  drove  of  oxen,  cows,  calves,  or  other  neat  .u  Uic'turnpika 

,  g*t«s  erected 

M  the  food,  to  loaen  and  reduce,  and  again  to  raiae  and  advance  all  or  any  of  the  tolls 
thereby  granCed,  and  luch  tolls  to  reduced  or  advanced  were  to  be  oolleetad  as  ibe  tolls 
thcrdiy  granted :  Held,  tbat  under  tbis  act,  the  trustees  were  auiboriaed  to  reduce  or 
sdvaaee  any  one  of  tbe  four  descriptions  of  tolb  al  all  the  gales,  but  not  to  reduce  or 
sdvsDcs  tbem  at  one  gate  and  not  at  another. 

B  b  3  cattle, 
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1825,        cattle,  the  sum  of  I5.  6d.  per  score :  for  every' Jrofe  of 

hogSf  swine,  goats,  sheep,  or  Iambs,  the  sum  oris.  43, 

rf/taitiM:       per  score."    By  the  latter  section  it  was  made  lawfiil  Ibr 

Trustees  of  tbe  *■     •  ■      ♦        * 

Bury  and  '^  the  trustees  at  a  meeting  to  be  nolden  for  that  purpose, 
Roods.  whereof  at  least  twenty-one  days'  notice  should  be  given 
in  writing,  to  be  aftxed  on  all  the  turnpikes  or  toll  gates 
efected  on  the  said  road,  and  published  in  some  public 
newspapitr  circulated  in  the  neighbourhood  thereof^'  from 
time  to  time  as  they  should  think  proper,  to  lessen  t)r 

•    I     *  I 

reduce,  and  agaiil  to  rabe  end  advance^  all  or  any  ^ 
the  tolls  thereby  granted,  so  that  the  respectrre  kAk  so 
to  be  raised  or  advanced  did  not  exceed  the  tdlls  by 
diat  act. authorised  to  be  taken;  and  do,  iii  soc£r^ 
duction  should  be  made  with  the  consent  in  wiUng  of 
the  several  persons  who  should  be  ehtided  to  five*sii!ih 
parts  of  the  money  then  doe  on  the  credit  of  t!be  said 
lolls ;  and  such  tolls,  so  reduced  or  advanced,  kind  eveiy 
of  them,  ahould  be  collected,  recovered,  and  applied  ifs 
the  tolls  thereby  granted  and  authoiised  to  be  taken 
were  directed  to  be  collected,  recovered,  and  applie^.^ 

Scarlett  and  Chitty  now  shewed  cause*  The  power 
to  reduce  all  or  any  of  the  tolls  is  not  to  be  confined  to 
an  equal  reducUon  of  the  tolls  at  all  the  gates,  but  in- 
cludes a  power  to  reduce  the  tolls  at  all  or  any  of  the 
gates.  A  discretion  was  intended  to  be  vested  in'ttie 
tnistees;  the  exercise  of  which  discretion  depends  lipon 
local  circumstances,  such  as  the  different  degrees  of 
traffic  on  different  parts  of  this  long  line  of  roaJ^  the 
nearness  or  distance  of  materials,  the  proximity  of  mar- 
ket towns,  and  other  considerations.  The  trtislees  are 
not  limited  as  to  tbe  number  of  gates,  so  that  the  object 

16  of 
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ioD  might  be  defeated  by  the  erection  of      18S& 


Rn 

.  ,  ogaitut 
*■         *                                                                              » IVuftMa  of  tb« 

Tbe  ^f^omg^'General  and  JD*  JP.  Jones  in  support  of  Burt  and 
tlie  rule..  The  tolls*  orlginallj  granted  are  expressly  Roads, 
dirp^  tohe^  taken  and  collected  at  each  and  eveiy  of 
tbe  seve|:Bl  toll  lyurs.  The  reduced  tolls  are  expressly 
djrec|i^  to  be  collected  in  the  same  way  as  the  tolls  first 
impofiedy  .which  must  mean  ai  each  and  every  goi^*.  The 
pqtrer  to.re^liica  all  or  apy  of  the  tolls  was  obviously 
ioteii^ttl  to  mean  all  or  apy  of  the  different  tolb  upon 
hoQ^  she^  cattle,  &c* ;  and  the  ol^ect  of  the  aet  in 
authorising  only  a  rateable  deduction  at  each  and  every 
oft^^t^  was  to  prevent  any  favor  pr  partiality  by 
ti^  fpioaiisttpiiers  in  respect  of  their  own  interests,  or 
die  conirenieiice  of  their  neighbours.    They  were  then 

sto^jie^by  the  Court. 

> 

Qaylet  J.  It  seems  to  rae  to  be  quite  clear,  advert- 
ing to  the  act  of  parliament,  thai  the  power  to  reduce 
the  tolls  is  only  to  reduce  them  at  all  the  different  gates. 
The  act  in^poses  four  descriptions  of  tolls  to  be  taken  at 
each  and  every,  of  the  several  and  respective  turnpike 
or  toll  gates*  The  first  upon  every  horse,  mule,  or  ass 
dmiNVj^g  any  description  of  carriage ;  the  second  upon 
the  9itf^  dasfi  of  animals  not  drawing ;  the  third  upon 
every  dcove  qf  oxen,  cows,  calves,  &c. ;  the  fourth  upon 
evoy  drove  of  h^gs,  swine,  &&  It  is  clear,  therefore, 
thajt  in^Uie  first  injstanoe  there  was  to  be  ope  uniform  rata 
of  (oUf  at  aU  the  gate..  That  must  have  been  the  an-  . 
dmt^j^ii^  of  the  inhabitants  near  tiie  road  at  the  timq 
whe^  t^y  consented  to  have  the  turnpike  gates  erected. 
Th^  there  is  a  provision  for  reducing  and  advancing 

6b  4  aU 


564  CASES  IN  TRINITY  TfiRM 

ISSS.       alt  or  any  of  the  tolls,  and  thit  profMes  ifaitf  aidotf  hiT 

the  ineetu%  of  tha  trurteci  to-be «conyqiedCw  ilk»liii^ 

««a^       pose  flfaaH  be  iiffixed  Oft  all  the  toll  gatesy'aodhtfaiiti^ 

Tniitinor  the  ,        ,  ,  •  •  ..         •  « 

BuBv  Mid  tolls  80T6dttced  oradvanced  are  M  be  xoiiecled  as  the 
luldi.  tolls  thereby  granted.  Now  I  tlnnki  tfaai^a»tb»  niAoe 
is  to  be  fixed  upon  aU  the  gates,  and  as  the  toH  gnnted 
by  the  act  of  parliament  was  one  iinifinm4oll  tonbe^- 
lected  at  oli^tbe  gatss,  ihe  legishftuie  mott  hs^  oh 
tended  to  give  the  trustees  power  to  xednoe  totr^advaaee 
all  the  tcMs,  or  any  one  of  the  four  dasoilj[iUooii^  Asb 
which  diey  are  authorised  by  the  fiwBw^  daoae  toilsk 
at  all  the  gates,  but  that  they  dkln6tiii«idto>gifelhhBi 
power  to  reduce  or  advance  the  toUs'Sttma  pie  andfut 
at  anodier.  I  think  if  they  had  intendei  teqpeei  Ae 
trustees  such  s  power,  they  would  h  we  latriidMsdbaa 
express  clause  into  the  aet  of  paxliaflienl*&r  tbMrpoi^ 
pose.    T%e  rule^  therefbre^  must  be  madeaafasobiiSb' 


,i'^*? 


HoiiJSOYn  and  Littledale  Js.  concun!jecU  , , 


RuIq  tk^oiffifi. 


jtmt  nth.  Smith  against  Wattjubworth. 


An  attoracj  of 

^~i«J^  ^SStJMPSIT  by  the  plamtiil^  an  attoraey  of  die 
nuinuin  an  Court  of  K.  B.,  for  business  done  in  the  macin/oi 

action  for  bit 

bill  for  butiooM  debtor^s  court  in  procuring  the  discharge  ofthe  defcad- 

done  in  tbo 

inaoiveot  court  ant  Plea,  the  g^ieral  issue.  At  th6  trial  befeceutb- 
tbedi^!!^  ^^^  C.  J.  at  the  London  sittings  after  ISlary  term,  it  was 
^t^t^kiT^  proved  diat  the  business  had  been  done,  but  the  jdamtiff 
bml!f  "^Jired  ^^  ^^  delivered  his  bill,  pursuant  to  the  2  <%  92  cjM^ 
^^^  ^  ^*  ^    A  mondi  iiefore  the  commencement  of  the  acticnv  wd  it 

was  objected  that  the  n^lect  so  to  do  was  an  answer  to 
the  action.    It  appeared  also  that  there  is  a  tax-master 

m 
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laAftiHDheateoat.    TtMlMdCaucfJiisCioe  thought       18M. 
thd^ietiaKVhHaiiddireclsd  a  noiis^  ^j^ 

pbmtiffkim  to  move  to  cotier  a  veidict  far  the  e^noinit  ^  ^f*^ 
of  fair  bHk-  A- Tide  for  that  paipote  war  obtaiMd^in 
i|pnstirUcb  •• 

Aidhii  s»mwr  -^thawed  caiue.  Thr  sttlnte  .of  the 
2G.4taf  Mi/arM;  eeit  intended  as  a  proltedaB  tiothe 
w*N»tead  ^OBiAat  aoooQBt  har  dwayt  been  libertdly 
cH^ftt^mAn^UbmrnoHB  of  that  eeotioB  ere^  "^that  no 
9tltm0f  «ri;*8oliater  of  any  of  the  Coots  aforesaid 
(idichvvrfetr «^the  GiAtfts  nmitioned  in  the  Ist  section 
iwnfcga  <hs<  h  Hie  Qtot  of  Kfag^s  Bench  is  iadaded) 
Jill  uismacrisBf  op  laaintsin  any  action  or  soit  for  the 
mohMjrfef lany  foe^  diaiges,  or  disborsemettts  at  hwr  or 
i&*  eqpn^  -mktii'  tin  czpintion  of  one.  month  or  more 
after  sodr^ettofney  or  soUdtori  respectively,  sliall  liate 
ddivered  onto  the  party  to  be  diarged  therewitlif  &c* 
a  bOl  of  sndi  fees^  diarges,  and  disborsementsi  fte.,  snb- 
sd/iM  witf^  the  proper  liaad  of  soch  attorney."  It  has 
certainly  been  Iieldi  tliat  a  bill  consisting  entirely  of 
diflig^  for  oonveyancing  was  not  within  the  statute; 
but  the  Courts  liaTe  been  carefol  not  to  extend  the  ex- 
ception, and  have  decided  that  bilk  for  business  done 
at  the  QmMsr  Seamons  most  be  deltTered  in  tlie  mode 
iMbribed  by  the  act,  Ex  parte  J¥Uliams{a\  darker. 
DotMtn.^)  The  business  of  the  insolvent  court  is 
sardy^'ks'  much  business  at  law  as  the  business  at  the 
sesnons.' 


'I  >'f 


t 


jP. i^fibbt  contnL    Thepresent  insohrent  court  was 
dteitedliy  the  1  6. 4:  c.  119.  and  the  81st  section  en- 


«-« » .'I 


(c)  4  T.  it.  496.  (6)  5  r.  iK.694. 

acted, 
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Itffu      acted,  <<  that  the  mid  Court,  to  be  cetaUiehed  bjr  virtoe 


of  that  aoL  should  and  ti^ht  a^oiit  at  their  diiGratiaii 
againti  any  niiniber  of  fit  peraons  to  practise  ia  the.  said  Cottrt 
as  attorme*  ociagent^  oa  behalf  of  pKmwrs  m  actual 
custody/'  The  commissionera  are  not.  bound  to  admit 
only  attorntes  of  some  other  ,  Court  to  practise  before 
thi^m ;  and  j^casa  jpfher  persons  a4re:adniittf»dt  ^  1J^ 
Court  caa.wficvise.  any  control  >ov«r  their  t^iUs.  .  ^f  it 
seems  rather  hard,  that  an  attorney  of  tbi3.Coiu:|  ahoa)4i. 
iueihis  iTeq^eot,  be  in  aworae  situation  ihfifi  otfier.p^rr 
SQOSr  Besides  under  the  power  given  hj  the  Ist^septipA 
of  t)io  lO.i^c.  119«  to  appoint,  such  pacers  as  tl»e  J^ 
Cbanoelldr,  and  the  Lord  Chief  JustifQ38,|of,iK..3^^ 
C.P^.ADdtbe  liord.  Chief  Barpn  of.tb^^  fju^yw^^. 
should  judge,  necessary,  the  Court  have  m^gin^tyt.s 
taxTdnaster*  whose^  duty  it  is  to  ta^  tI^,^];41!il^{C%i>li 
bmioess  done  in  that  Court*  .Se€^d]iyt:lt)^q^tl^'^ 
thia  iiiacbarge  of  to  insolvent  ia  not  business  ,dMfi  ^j)^, 
at  kw  or  in  equity.  It  is  a  prooeec|ipg  nmjler  9,  Bw^, 
tieiilaf  act  of  parliament,  creating  a  tribmial  of  limited 
and  temporary  jurisdiction,  and  the  Court  thereb|^  con- 
sdtuted  is  knade.a  court  of  record  merely  for  thegisr- 
poses  of  the  act,  and  not  generally. 

•  * 

.  AnnotT  C,  J*  J  am  of  opinion  that  a  bill  signed  as 
required  by  the  9 0. 2.  c. 33^  s. 2S.  should  have.beea 
delivered  one  month  at  least  before  the  commtticemeat 
of  this  action.  The  first  question  is,  was  the  business 
done  at  law  ?  I  am  of  opinion  that  it  was,  being  dime  to 
obtain  the  discharge  of  a  party  arrested  by  process  of 
a  court  of  law.  One  argument  urged  for  the  pbuntiff 
for  some  sime  produced  a  considerable  effect  npcfu  me,, 
viz.  that  the  insolvent  court  can  admit  persons  to  prac- 
tise 
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tfse^ted(^ikfid'^ate  ik>t  altbraicss  of  this  or  my  othet      18iK 
cBoi^'^ia  Ytidi  Bb^^^qttetitly  Ibeir  bilb  would  not  be      "^ 
tibtftHl^  W^itiiA  tbe  tmyvMond  oT  the  ^  O.9.  d'dSi.       o«<<^ 
dumai^  things  tmiy  Hbe'  done  in  dtbor  tmfts,  ki*  foi^ 
instate  fti 'the  Coiirt  of  Quarter  Sessions,  by  persons 
Fho  are  not  attomies,  and  nd  court  coiitd  tax  the  bills 
of  str&jpfersons.    Bat  when  the  same  business  has  been 
done'by  at6>i1|ies  of  this  Cbart,  ithas  been  held  oth^i- 
wlse.'"'Tliat'  i6rguttiei)t^  therefore,  is  by  no  means  con* 
croii^eV'^ted  fijs  this  plaintiiS  ^  attorney  of  this  Contt^ 
faak'JKiielmsines^  whidi  I  cotisider  business  at  law,"U^ 
atij^Kiiv  toloie  that  be  m'  like  mapner  is  subject  to  the 
|KrtM8i^ngl[>f  the  statute.    It  is  said,  that  the  tax^nufster 
ap][ibUtW"4>y'lhe  in^Iyent  court  is  the  proper  person 
to  t£^^iUA'  tiilk.  Admitting  that  he  has  power  to  dp  so^  • 
(^idil  however,  lolo  notdedde,)  stiU  drnt  would  not . 
be'AiMi^^tfictktiM  as  could  take  the  case  out 'of  the 
fitfj^  ge^'Whkh  li  ^tmnely  beneficial  to  the  sutgeet 
TMHrtde  itati^  therefore  be  discharged. 

Xbe^Qlber  Judges  concurring^ 
j..  .  Rule  diflchargidd*  (a) 

(a)  See  Anon,  case,  1  2)<nig.  199.  (1).  iXnm  ▼.  Nam,  ib.  Empvte 
Bearcnfiy  ib.  Winter  t.  Payne,  6  7. 17.  MS.  HiU  ?.  Humphreys,  9  J9.  f  ^. 
343.  ^  Zx}tartk  l^rii^KU,  1  N.  B.  S66»  &tnthn  ▼.  ^Hmm,  4  Camph.fi6^ 
Unibr^^iHnama^  11  SoU,  S85.    C^Ums ▼.  Nickalmm,  S  Tmm^  SSK 

.-  *,■.'     ,  .'..>. 
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<• 


saiuHasf,  * '  •         The  Kino  against  Huobes. 

JkHt  18di.  ^ 

1 

JjJ^Jj;^*"  pIFORMAflON  in  the  nature  of  u  qub  Wammto^ 
S^t^SSTihm  "B'*^^  ^  defendant  for  nsarping  the  oHle^  6f  mayor 
oOciorBCqror  of  the  town  and  borough  of  IfawoitfA,  ThedefeadiAt's 
fim  iiMt  d«.  plea  let  out  a  charter  granted  to  the  town  and  borougii 
dalycbdad  iXMomnotttk^  by  Ed.  6.  m  the  5d  year  g^  his  rdgiif 
S^^j^^llilSy  averred  aooeptanoe,  and  that  it  wag  still  the  govendng 
^^^^22^^^  charter  of  the  borough ;  and  that  defendant  was'defited 
1^"'^^^^  and  sworn  mayor  according  to  the  direcBbn^  of  the 
tmmatami       charter.    There  were  two  other  pleas  BimilaF  ih  AV 

thai  50  good  ,  . . 

voiM, uodmd  stance,  anda fourth  plea  setting  out' a  ntilt*-ei£UidK(| bye- 
cMididbite,  wwB  law  made  to  relate  the  election  of  mayor,  MM'iUtftte 
SdA'Lt  defendant  was  elected  accordil^  tb  thkt  %e^U^^  To 
sspMNM.  who  ^^^  ^1^^  ^^^  ^^^  gj  genend  rej^Iicitl&Ais;^  fliffing 


f^JfaSMdM  ^e  upon  the  various fects all^;ed  in  the  pe^   TKen 
biH^M%^w«i«  K>Qowed  a  q>ecial  replication,  that  at  flie  kaid  Aieetiog 
^!£^^  of  the  said  burgesses,  of  the  said  town  and^boroagh 
Unft  0  mtj/o^  held  on,  &c,  for  the  choosing  o^  a  mayor  6f  the  said 

of  tho  kgid 

volet  iMdend  town  and  borough,  as  in  the  1st  plea  ritdntidned,  two 
of  the  other  Several  candidates  were  duly  nominated  and*  proposed 
demumr»  held  ^'  ^  office  of  mayor  of  the  sdd  town  and  bordugb,  to 
^ll^,?^p|y^  wi^  one  ttclbert  Becan^  then  and  there  being  a  buigess 
fcr  that  it  WM  ^f  ^^  33*1  j  (^^^  ^^  borough,  and  bemg  then  add  there 
mencatf vo  eod    ^  fit  and  proper  person  to  be  such  mayoi^,  and  the  said 

ool  A  dnvct  . 

dmml  of  the      Hefny  Hukhes;  and  that  afterwards,  and  after  such  nom- 

validitv  of  th^     .        •  «    . 

dcfendM's       ination  aiid  proposing  of  the  said  Roberi  Beoan^  and  of 

electkm,  and 


•lea  a»  tht  it  ■ttimptfd  to  pwl  hi  iiie  the  tftle  of  theckctowfcotponUotidefitfto), 
caaool  be  dooe  ia  an  faifoniMtioa  vgriml  cho  eleclML 
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Alt  sMIIemyH^gket^  to  witfonfice^ntf  ftc^apoUof 
tiM  votes  far  die  said  respective  candidates  was  then  and 
theredpmanded,  and  was  then  and  there  granted  by  7. 6* 
/^iiZjpatf%  actiqg  as  mayor  of  the  said  town  a^ 
and  presiding  at  the  said  meeting-  And  the  said  coio- 
aer  fiut^  saith^  that  diveis  of  the  byigfssqt  of  the 
aud^^own  ap^  boroa([^  to  wit,  (here  60  biurgesies  were 
^^neiJi  Mti>|g  ^  ^^^  ^  ^^<^  u>  ^®  said^election  of 
ioayor  of  ^the.jmd.^^oini  and  borough,  attended  apd 
wqpp  present  at  .the  said  bst^mentioned  meeting*  as  such 
biqqiSfsea  aaafiiiesaiil,  and  then  and  there  tendered  and 
ofim4  their,  votes  respectively  far  Bevan^  to  be  such 
.If^ayvr  pf  ^aaid  Jtown  and  borot^h,  to  Phittppits^  dien 
aif^.dwf^  acting  ^mqror  of  the  sdd  town  and  borpugfa, 
sivf  tll^jIQending offiiper  of . soch meeting.  Andthesaid 
cwnntr  farAfar  wiithf>  thtf  the  said  (fifty  pafipnffV  go  offisr* 
ipga^:tei9^eriiig  dieir  ntes  far  Bmm  were  rqeci^  by 
£^ggpoj([i^fn)dwm  not  reckoned  as  v^^ 
tqt,wi^  (heipe  ihir^-eigjht  other  persons. were  named,)  of 
Ae  said  supposed  burgesses  in  the  first  [dea  stated  to 
bave  been  met  and  assemWfd  together,  and  to  have 
chosen  the  said  Hugka  to  be  mayor  as  afaresaid,  had 
l^eeo  therftefcfc^  to  wit,  jLR  See.  on  the  17th  day  of 
tU^  |8S0|  C  2>.  &C.  <m  the  SOth  day  of  Jyfy  188<S 
KF,  ftc  on  the  4th  day  of  Dec.  1880^  G.H^  &c  on 
the  18th  day  of  Jime  1891,  and  /•£  &c.  <m  the  10th 
day  of  Fd>.  1888,  respectively,  iUegaUy  dioeen  to  be 
boigcsses  at  certain  pretended  corporate  meetings  of  the 
Bttd  burgesses,  on  those  respective  days,  and  had  under 
and  by  color  of  the  said  illigal  elections,  and  with  fio 
odier  r%ht  or  title  been  severally  admitted  as  burgesses 
of  the  said  town  and  borough^  and  that  the  s«d  (thirty- 

dgbt 


18S& 

Hm  Kmo 

•_  _    _  ^ 
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MM.  eight  pwmis)  tbm  aod  tbrnn^BakhBimg  Icgilibui 
,^^^.^  wii.tht  nid  iamn  and  bon>ogl%  and  tbemtaoA^Aeie 
hi^Jiig'ntt  legal  rigbt  ioro^MB  btngesies.flt.tiiii'Mil 
aiecibn-  of  majFor,  lendered  l3mt  votat.  fi»  Ai|giia% 
itfararidlfectad iohf  J*  P.  a Imgefl^  as  periOMiblviiig 
Imh  iflipnipeiljr  and  illegaliy^  admitted  lmngtneBii<rf  the 
eaid  town  and  borough,  aod  a8:haf!iogBol^pitij^ilo 
iwie  as  la^  aforesaady  and  weve^  notwid»taoiSng<twch 
olyictionfj  seveealiy  and  respectiTialy  odwitfflri  hj.  aPMt- 
/ioi/i^  then  presidkig.  as  major,  togine  thtiriiHiBehbr 
and  'on  bdialf  of  JEfijgfihr^  and  did  gire  their  <««»toe«i^ 
and  on  behalf  of  i£ffgAf x,  and  th^  same  vecoKihen^  and 
dMBe  Yoo^ved  and'  jreekoned  as  vofeea  fccAl&sisa 
And  die  said  coroner  farther  saith^  that  tbgnnyanpait 
of  tbe  burgesses  so  met  and  aasemblediaiid  ffrnkalkM 
the  said  Iast*>nientipiked  ineetin|^  who^hadv  xight  laiinlib 
and  ought  to  hava  been  admitted  ahd.jreottT€d  as  legal 
aoteiB  at  such  aleotion  ■  iBspeetifdy».  neled.andolifaidorcd 
their  <«olBi  fer  Smut  to  be  anch'mayaraaiaalcalbiaoili|di 
and  JImm  had  than  aid  then  a  raayexity  ofiiqyaLMMrJIi 
hii  fii^or  lo  be  sddi.mayor  as  last^abreeaidii  and  ihes 
and  there  onght  tor  haae  heea«deelated  and  wmffnm» 
sack  mayor ;  and  this  ^the  i^.  xoiiaaeg  .ie^iBadly  tom^ 
iM|^,  &e.>-  There  were  other  i^IiaitioM  siioilaDift  fiAn 
etanoe*  Theddoidaot  joined  auiaa  upon,  idie  ^ene^J 
fe^idittens,  and  denaurred  to  the.Dtben»  Mmigmgm 
oausea  of  deatuRQK^  <^  diatthe  same'seveml  xiqiUcatifins 
do  not  dfcotty  deny  or  ^trarane  enrf  af  tht)aia(lBr8 
comaiaad  in  ttbe  .iame  wsweml  respestiv^rriifeiasfnf  die 
essd  i?.  /SigAef^iiorixinftesandavoidilieiAi^ 
Sat  dnt  the  knne  sereral  laspeotive  ieplieatieas*do  not 

'     *:       diwcdj 
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dil«cltyiUiMwlitt«MM8ef«relni8pcedvepkali#or  IttS. 

^dle*i» '3biitiiiBd|Metmiy  oM^  at  mosty  ai]gnmnlalm 
t»mr«ftt thereto;  ud  dta  for  that  die  seme  tmetni  aa* 
tfpeeit^  nplieRtieiis  es9  multtfiitieiis  oad  deobivyieiid 
alliyAir^iHittliersaid.eeiMBl  ifespeocive  lepjiwrionfidp 
Mt  «eM»  any  satter  upoii  vrhidk  pertinent  and  eeiii- 
ahaihii.itweB  am  betaken;  and  abo.&r  that  the  ease 
aavaral  Teipaetfve  intplkataoaB*  oontaiB  mailer  tt  ev^ 
denoe,  aid  not  af  aUiegation»  and  that  all  dMmatlery 
adtaftaiaed  kii  tlw  isaid  ^aevonl  respedm  icpIioatiisBs 
miglitttbe  fpma  in  evidence,  under  the  istties  before 
liJaiBly'iburamtu  <he  partieB:  afomaaid; .  that  the  said 
aaneaifraad  jeipactiae  ■epUaatiohi  lead. to  gmat  and 
ttMMtpntyj'preliai^'of  pleaduigi  and  are^  in  .ether 

^■^^^^w^^^^^^^^^^w  I    ^^^P^^^^pa^^^p^      ^aflMBBaaaaa^^VAai^aa^i^v  ^^n      aa^^v^Haaa^^a^aai^a^B  •  ^na^^i^     •a^^^ 

SkBuk^   Joindek  iadennaPTevi 

(^>iClM9i&lS<in  aapport  cf  the  denntnipr^  >  The  qpewal 
;ihpiioatilaat4an: •thif  case  av^  clearly  bad»  bolb:infonii 
ajddaabimee^  \  It  was  impossibln  for  the  definidant;tn 
«slls  aflf  iittiea  :191m  itheni.  They  aae  all  in  cfibel  the 
aaaie$»irwitt  liidvafambe  saffioiant  to  canment  on)the 
tet^  vlfiAe-.defiBodant  had  njobed,  and  saidthat^the 
My aatB»»iajaoled wane  bad^  and. thathad been fonnd 
4guast  hiin,*k  iiiuahi  not  have  fdlowed  that  be  was  io* 
fit^paafydeeied*..  60^  ifnpon  aB'iasue  that  the  thhrtf^ 
4i|^t  totia  imentioned  inillia  teplieatioa  wem  notibad^ 
thef  had'bee»  fonnd  to  be  id,  stiU  ithe  deimdaiit  aug^t 
havehad^n  najori^  ef fpood'vntes..  Oriftheicoafilttdiag 
falkgataon  in  die  cepiioatian,  via*  ihatiBaant  Jiad  s  laa^ 
jority  ci  good  votes  had  been  denied,  that  would  have 
admitted  the  fifty  to  be  good,  and  die  thirty-eight 

bad. 
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1885.  bid.    But,  in  fiict,  the  nfikwAaa  admitt  the  tfabty* 

""'^  iNght  to  be  good  votes;  Sat  it  tlite  the  ptfties  to  baVe 

ogaimM  been  ooiporaton  de  mcto^  end  nieir  tukt  CHnvt  be 


impcnched  in  this  iMide.   Then  eie  ooijrtiPe 
bearing  on  the  qoegtion,  S^MMwrf  ▼•  Sq^  (a)  md  J0ar  T. 
tV.SmM.(b)    In  the  farmer,  whidi  was  •  writ  of  tinr 
'from  the  Court  of  K.  B.  in  JMkmd^  one  qneriion  vm, 
whether,  on  the  trial  of  the  ri|^t  of  the  deetod  to  eeor* 
porate  firanduM^  the  rights  of  the  voten  to  their  eor- 
porale  firandiiae  eonld  be  gone  into?    The  caae  wm 
twice  argncd :  at  die  dose  of  the  fint  aignmem  had 
Man^idd  add,  **  The  general  question  has  never  been 
fidly  settled,  though  it  has  been  toadied  upon  in  SHSiy 
cases*     Bnt  f^U  is  setded,  that  no  conoMot  is  beund 
by  surprise  to  go  into  the  origind*  gndiftrariosief  say 
corporator  in  possession,  who  voted  far  him.et  Ui 
diBCtion,  espedally  widiout  notioe.''    After  the  second 
aigument^  His  Lordship  said,  ^As  to  this  pQ■l^  the 
prbposidoD  is^  diet  'he  Ju^  on  dus  infarmsrien  shsdd 
•have  done  exacdy  what  he  on^t  to  hate  done  if  the 
title  of  these  personi^  who  were  oommon  eoaKd^men  de 
&cto^  had  actually  been  in  qujesdon  before  him  upqa4|B0 
warranto.    They  were  de  £icto  memhen  of  the  ooiper* 
edon,  admitted,  sworn,  and  in  the  actnd  enjeyasent  of 
4he  oAoe.    The  question  is,  whether  the  Judge  esk- 
laterslly  at  die  trid  os^ht  to  havA  gone  mto  dis!  faiidi^ 
of  these  men's  tides  ?    Could  die  mayor  haw  gone  iaio 
it  at  the  election?    I  am  very  dear  he  could  not" 
That  is  an  eaqprem  andwrity  diet  the  rspiiemissis  are 
bad  as  to  the  thirty-ei|^t  votes  dl^ed  to  have  been 

(a)  On^4S0.  (h)^sM.4:a.nu 

improperly 
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tmiMpefi^  ff6ieff«di  ibr  die  refdicaitiont  themsdvet  ad-  i99S* 
iBfe^rtit  thiy ^r<ff<  eeiywritot^  de  &cto,  Sexi.W.SmUh  ^^^Tstini 
#as  Mi>Mlfiuiiilioiff€iir  exercimtiif  the  ofliee  of  Milyor  6f  ^verf"^ 
ftiiiiaiw%  HRiefewere  three  issues;  Ist,  whetb«tthe 
tiM  iiiydr  and  the  majdr  part  <if  ^  residae  df  the  al* 
dMiel^lM#eMd*tilft  defkidam;  fdly>  whetlier  he  duly 
tMk  die  Mils;  fdly,  whether  one  Hedge^  w'ho  at  the 
dMiin  pMMed  and  acted  lui  Mayor,  was  then  Maydr. 
ImtaiMmrtfl^h^  inr  givhig  jodgment,  says,  <<  As  to 
th^iaMlcti^  wbiidierit  U  competent  to  impeach  upon  a 
ftJyiiii'iiUfc  eoabemmg  die  rights  of  die  elected,  the 
tille»fdii^olir/if'the  ease  had  tmmed  apon  it  I  should 
luMertttilMtlinrtber  dme  ibr^  consideration.  The  lan- 
putgt'^dt  fjtoS  tbn^lM  hi  Sjfmmers  v.  B^em  is  c6rw 
tiiMj49uly  strong-;  bdt,  iqpon  the  eompetency  to  enquire 
inH  4he^  niidHy  t>f  the  elecdon  of  Heige^  the  pr^ 
nding  offieer  a<  die  deftmdiint's  election,  I  cannot  enter* 
tarn  aMMlbtl'^  Ahd  die  present  Lord  Chief  Jastice,  as 
U>lM*ftMH^^  sai^  he  diought  the  cadt  not  distin- 
pUMMrtMtt  Sginmen  ▼.  l^m.  Those  two  authori- 
tici  iMMfedHf^i^tat  the  replications  in  diis  case,  and 
thMiMlutl  do^  iii  them  is  very  reasonable^  for  i(  In 
tijM|  drti  right  of  the  elected,  the  title  of  every  voter 
n^K^MMe'  in  questbh,  it  might  have  becfn  incum- 
beUf  dR^dbedelhndant  to  take  a  distinct  issue  as  U>  each 
▼odrtMitfeTieJt  in  die  replication ;  and  then  tio  Judge 
or  jtoy  MukF  ha^  been  ibund  capable  of  going  through^ 
tliellveiti^on.  " 

OiJBfS^oss  contrk.-  The  special  replications  are  good, 
both  in  form  and  substance.  The  substantial  question 
certainly  is,  whether  the  relator  can  question  the  title  of 
the  electors,  when   investigating  that  of  the    elected. 

Vol.  IV.  C  c  Thi^ 


574  CASES  IN  TRINITY  TERM 

1825.  This  question  is  now  presented,  for  tbe  first  time,  upon 
The  Kino  ^^^  recofd.  In  Bex  V.  Latham  (a),  tbe  question  was  dis- 
HuGu^  cussed  upon  a  motion  for  a  quo  warranto  informatioDi 
the  rule  was  made  absolute  on  other  grounds,  and  as  to 
this  point,  Lord  Mansfield  said,  "  There  is  no  instance 
of  precluding  the  crown  from  insisting  upon  any  objec- 
tions that  they  shall  be  advised  to  take  issue  upon  in 
order  to  shew  the. defendant  to  have  usurped  the  fran- 
chise. '  Therefore,  we  neither  need  to  give,  nor  should 
give  any  opinion  upon  the  other  points,  nor  does  the 
line,  seem  to  be  fully  and  clearly  drawn  and  fixed  where 
the  rights  of  the  electors  can  be  gone  into  at  ail,  or 
how  far  they  can  be  gone  into  on  the  trial  of  the  right 
of  the  elected."  Symmers  v.  Begem  cited  on  the  other 
side  was  the  next  case  where  the  point  was  raised. 
There  the  title  of  the  electors*  was  to  a  certain  extent 
investigated,  for  it  having  been  proved  that  some  of 
them  were  removed  from  their  corporate  rights,  evidence 
of  their  restoration  was  admitted ;  then  evidence  was 
tendered  to  shew  that  those  persons  were  originally  im- 
properly elected,  that  evidence  was  rejected,  and  Lord 
Mansfield  thought  that  the  tides  of  electors  could  not  be 
investigated,  unless  notice  of  the  objection  were  given, 
either  on  the  record  or  collaterally;  particularly  as 
they  bad  been  long  in  possession  of  their  franchises. 
Here  die  objection  is  stated  on  the  record,  and  the  names 
of  the  various  voters  were  introduced  in  order  to  obviate 
the  objection'  taken  to  the  inquiry  in  that  case.  In  Bex  v. 
Mein  (i).  Lord  Kenyan  alludes  to  Symmers  v.  Begenh  ^ 
observes,  tnat  there,  in  deciding  that  the  right  of  the 

(n)  3  Surr.  1 185.  {h)  3  T.  R.  596. 
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ckctDTS  ooold  not  be  disputed,  **  Lord  MansfiM  laid  con-        1825. 
siderable  stress  on  the  voters  having  been  in  the  posses-      -_    .. 
sion  of  tbeirfiranchises  for  twelve  years."    The  last  cited        agomu 
esse  was  decided  in  E.  T.  30  G.  3^  and  in  the  32  6. 3. 
c.  58*  an  act  was  passed  ^  for  the  amendment  of  the  law  in 
proceedings  upon  information  in  nature  of  qiio  warranto." 
By  the  3d  section  it  was  enacted  "  That  if  any  person 
or  persons  against  whom  any  such  information  shall  be 
exhibited,  shall  derive   title  under  an  election,  nomin- 
ation, &C.  by  any  person  or  persons,  the  title  of  such 
person  or  persons  against  whom  such  information  shall 
be  exhibited  shall  not  be  defeated  or  afiected  by  reason 
or  on  account  of  any  defect  in  the  title  of  such  person 
or  persons  so  electing,  nominating,  &c.  in  case  such 
person  or  persons,  under  whom  title  shall  be  derived  as 
aforesaid,  was  or  were  in  exercise  de  &cto  of  the  fran- 
chise or  office  in  virtue  of  which  he  or  they  was  or  were 
so  elected,  nominated,  &c  at  a  period  six  years  at  least 
pre?ioiis  txi  the' time  of  filing  such  information,  and  his  or 
their  dtle  shall  not  have  been  questioned  by  any  legal  pro- 
ceeding carried  on  with  effect."     The  1st  section  had 
provided  that  the  titles  of  corporate  officers  shall  not  be 
impeached  direcdy  by  quo  warranto  after  six  years ;  it 
was  therefore  reasonable  to  protect  them  after  that  time 
from  being  questioned  indirectly;  but  this  3d  section 
would  have  been  altogether  unnecessary  if  before  that 
time  the  law  had  been,  that  the  title  of  electors  could 
not  be  disputed  in  an  investigation  of  the  title  of  the 
eledJed.     Here  the  defendant  might  have  rejoined  that 
the  voters  objected  to  bad  enjoyed  their  offices  for  six 
years  before  the  election.    Rex  v.  Smith  was  determined 
on  another  ground,  and  cannot  in  this  case  be  con- 
sidered as  an  authority  cither  way ;  but  there  are  two 

C  p  2  more 
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mora  ancient  cases  in  which  the  UUa  of  eiecUm  ^m 
inquired   intP  without  objection.    Fooi  v.  Prowe.  (a) 

The  KiKO  .  -  .  .       »kA 

4gonu«        {BayUyi.    Th^  question  thwe   was  not  as  te>    ine 
original  title  of  the  elector^  but  as  to  the  duration  of  hi$ 
office ;  he  would  at  the  same  time  cease  to  be  a  oorporatpr 
de  facto  et  de  jure.)     Still  the  qu^stUm  tried  was,  whe- 
ther at  the  tim*  of  the  election  the  voter  was  a  corporator 
de  jure.     And  in  Rex  v.  Hebden  {b\  the  defendant  9$ 
bailiff  of  Scarborough  made  title  as  elated  under  the 
bailiffship  pf  BaUif  and  Jrmsirofigj  and  upon  issue 
joined,  whether  they  w^re  bailiffs  or  not,  a  record  of  s 
a  judgment  of  ouster  against  them  was  rend  ia^  evidepo^ 
and  upon  motion  for  a  new  trial  it  was  held  that  it  was 
properly  admitted.    If  then  the  questi^Hi  can  be  ^tered 
into,  the  replications  are  good  in  substance ;.  tlpfey  sie 
good  in  form  also ;  the  relator  was  obliged  to  mtroduce 
into  them  the  rejected  votes,  otherwise  the  r^ult  would 
not  have  arisen,  vi^  that  Bevan  had  the  majority  of 
legal  votes  tendered  for  him*    Nor  can  this  be  com*- 
plained  of  as  leading  to  an  infinity  of  issues ;  according 
to  Symmers  v.  Bigem,  the  relator  had  a  right  to  enter 
into  the  rejected  votes,  and  the  ifisertion  of  their  names 
in  the  replications  gave  the  d^endafft  a  grei^  advantage 
as  he  would  be  thereby  enabled  to  prepare  hnn^  ^^^ 
evidence  respecting  them. 

BayleyJ.(c)  To  this  infermiUjon  Skid  against,  the 
defendant  for  usurping  the  offi^  of  ra^ygx  pf  M/^nm^ 
he  has  pleaded  that  he  was.  elected.  f|CCfHrd|ng  t»  the 
provisions  of  the  governing  charter,  of  th^  hw^* 
The  prosecutor  might  have  rc^ed  non  debitai'^mo^ 

electus- 

(a)  I  Sir.  625.  (*)  2  Sir,  1 109.      Jndr.  589.  S.  C 

(c)  Abbott  C.  J.  was  absent. 
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deckn.    He  does  not  do  that,  bat  all^s  that  50  votes        1825. 
tendered  for  another  candidate  were  improperly  rejected.      _    . 

t  r     r      J      J  >       The  King 

and  $9  tendered   for   the   defendant  were  improperly       jKgainst 
aA&kted,  and  that  a  majority  of  the  legal  votes  tendered 
itis  in  fiivor  of  BetHm  the  losing  candidate.    That  is 
merely  the  eonolusion^  that  the  defendant  was  not  duly 
deoted.    ^hat  was  the  only  proper  issne  to  be  taken, 
Aid  would  have  raised  every  question  competent  to  the 
prosecutor  upon   this  record.     In  Rex  v.  Meiftf  Lord 
Kottfon  held)  that  where  the  electors  do  not  All  a  cor- 
porate office  it  is  allowable  to  enter  into  their  titles,  in 
qnestaoiling  that  of  tlie  elected,  because  there  is  no 
other  mode  of  doing  it»     But  a  distinction  ho^  long* 
been  reeogniSBed  between  such  cases  and  those  of  cor«*' 
porators;  the  titles  of  the  latter  must  be  impeached  in  a 
difeent  mode,  and  thi^  is  the  first  instance  in  which 
their  claim  to  be  corporators  de  jure  has  been  attempted 
to  be  brought  in  question  by  this  form  of  pleading.' 
NotUug    could    be   more    mischievous   than    such    a 
proceedingy  for  the  length   of  time   which    would  be 
consumed  in  such   an  investigation  would  render  it 
impossible  to  have  a  legal  trial.    The  case  of  Rex  v.' 
IdMam  does  not  throw  any  light  upon  the  question ; 
Loid  Mansfield  there  treats  it  as  quite  undecided.  Rex  v. 
Hebden  differed  materially  from   tbis  case;   there  the 
question  was  upon  the  right  of  persons  filling  a  par- 
ticular office,  in  virtue  of  which  they  were  to  nominate 
the  candidates,  and  that  case  does  not  show  that  the 
title  of  the  electors  may  be  investigated,  but  that  at 
most  yoo  may  show  the  question  to  have  been  before 
detonnined,  as  in  that  case,  by  a  judgment  of  ouster  in 
a  quo  warranto.    In  Summers  v.  Regem  the  issue  was, 
"  not  duly  elected,^  and  upon  that  issue  every  thing  may 
i  C  c  3  be 
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1825.        be  brcmght  in  questbn  which  can  be  investigated  in 
~        such  a  proceeding.     If  a  prosecutor  were  at  liberty  to 

agoifut        show  that  any  one  had  voted  who  was  not  duly  qiftilifiedt 
the  result  .would  be  that  the  party  was  not  duly  elected. 
The  defendant  in  that  case  was  therefore  entitled  to 
give  any  matter  in  evidence  which  would  be  open  to 
die  defendant  on  this  record,  and  there  it  was  held  that 
he  could  not  give  evidence  to  impeach  the  votes  of 
corporators  de  facto.     In  Bex  v.  Meitiy  hord  Kemfon 
(who  is  a  very  high  authority  upon  such  points),  says, 
<*  It  b  objected  that  die  titles  of  electors  cannot  be  im- 
peached through  the  medium  of  the  elepted,  and  the 
case  in  Cowper  has  been  relied  on,  but  there  the  electors 
were  members  of  a  corporation  whose  titles  might  have 
been  questioned  in  quo  warranto  informations."    He 
therefore  recognizes  Symma's  v.  Regem^  and  takes  a 
distinction  between  tliat  case  and  Rex  v.  Mein,    These 
cases  were  before  the  S2  G.  2.  c,  58.  and  I  certainly  do 
not  think  that  by  the  dd  section  of  that  act  it  was  in- 
tended to  extend  the  power  of  objecting  to  the  titles  of 
corporators,   and  perhaps  it  was  meant  to   be  appli- 
cable to  head  or  presiding  officers,   although  that  is 
certainly  made  doubtful  by  the  introduction  of  the  word 
election.    Rex  v.  SmitJi  stands  upon  a  different  footing* 
The  defendant  had  been  elected  mayor  of  CokhetHer  bX 
a  meeting  holden  before  one  Hedge^  and  unless  Heige 
were  at  the  time  mayor  dejure^  there  could  i)ot  bo  a 
good  corporate  meeting,  consequently  it  was.  open  to 
the  prosecutor  to  question  his  title.     Upon  dve  whole 
therefore,  inasmuch  as  the  object  of  these  i^f^alions 
was  to  rest  the  prosecutor's  case  upon  the  liiibHhy  ^f 
certain  voters  to  ouster  at  the  time  of  the  election,  and 
as  according  to  the  rule  of  law,  which  has  been  con- 

22  sidered 
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sidered  as  settled  ever  since  the  decision  o£Sj/mmers  ▼•        182S. 
Begem^  that  question    cannot  in   this  proceeding  be 
entered  into,  it  appears  to  me  that  the  replications  are       ^agnimi 
bod,  and  that  oar  judgment  must  be  for  the  defendant. 

HoLROTD  J.  It  b  a  fundamental  principle  of  pleod^ 
ii^  that  you  most  confess  and  avoid  or  traverse  some 
me  material  fiict,  and  the  same  rule  applies  to  replica- 
dons  as  to  pleas*  The  question  to  be  tried  in  this  case, 
is,  whether  the  election  of  Hughes  was  good  or  not. 
The  prosecutor  could  only  put  that  in  issue  by  a  direct 
and  not  by  an  argumentative  denial  of  the  validity  of  the 
election.  These  replications  state  a  number  of  facts, 
from  which  a  conclusion  of,  *^not  duly  elected,"  is  to  be 
dniwn.  Upon  that  short  ground,  it  is  clear  that  the 
replications  are  bad.  As  to  the  other  points,  it  is  ob- 
Tioas,  that  many  nice  questions  may  arise  as  to  whether 
an  officer  is  so  de  facto  or  not ;  sometimes  that  may  be 
so  combined  with  the  question  of  title  de  jure,  that 
they  cannot  be  served.  But  when  a  person  is  in  posses- 
sion of  the  oflSce,  his  title  cannot  be  thus  questioned. 
Where  there  has  been  a  judgment  of  ouster,  he  is  no 
longer  in  possession  of  the  office;  that  judgment,  if 
without  fraud,  is  conclusive  according  to  the  case  of 
Reg  V.  Mayor  of  Yorki  (a)  But  without  farther  enter- 
ing joto  that,  I  am  of  opinion,  that  the  first  is  a  decisive 
objection  to  the  replicaUons. 

LiTnLBDALE  J.  I  am  of  opinion,  that  our  judgment 
nuist  bi^  for  the.de&ndant.  Even  if  the  prosecutor  were 
AtlibcrQr  to. dispute  the  titles  of  the  voters,  still  he  could 


*    >  ■  >  ■> 


(a)  ST,  R.  65. 
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gainst 
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not  have  jodgment  upon  tfiape  i«pUo«tioii9,  H^  fboiild 
have  replied  generally  that  the  dsfendant  ^tm  net  dii^y 
elected,  whereaa  this  ii  only  an  indireot  and  argiiBienta>* 
tive  denial  of  the  validity  of  the  election.  Agaii^  sop* 
pose  the  defendant  had  rejoined  and  taken  issue  as  to 
each  voter,  and  some  had  been  found  pne  way»  sone  the 
other,  it  would  not  have  thenoe  appeared  which  caodH 
date  had  the  mtgority  of  legal  votes,  for  the  whole 
number  no  where  ap^peara  upon  the  reooid^  In  every 
point  of  view,  therefore^  the  replications  are  insufficient. 

Judgment  for  the  Defendsat 


Bromfield  against  Jones  Esq. 


A  CTION  against  the  Marshal  for  an  escape.    The 
declaration  stated  that  the  plabtifl^  in  EaUer  term 


XJMSllfBUOO 

foraaeacqM 
■ttftdf  that  Um 
plaintiff  in  i?.r. 

5  G.^  in  K.B.  5  G.  4.  in  K.  B.J  recovered  against  one  Hale  Wortham 

79Lf  as  by  the  record  and  proceedings  thereof  still  re* 
maining  in  the  said  court  appeared;  that  in  Trinify 
term  in  the  5th  year  aforesaid  such  proceedings  wes^ehad 
in  the  said  Court;  that  it  was  considered  1^  the  same 
Court  that  the  plaintiff  should  have  his  executionifgfiast 
the  said  H.  Wortham  for  the  damages  aforesaid,, i|f;coiid* 

traf  contidarad 

tbat  tiw  plaintiff  dKNiId  hava  execution  anintt  the  laid  H,  W.  for  tha  damagoi  aforenid, 
according  to  tlia  forca,  fonn,  and  effect  of  tha  said  iecoTenr»  by  default  of  tlieaaidi^i^'i 
as  bjr  tlM  rtcord  df  the  said  last  mentioned  proceedings  stnt  remaining  in  the  said  Ciuit 
appears^  cmd  lAcfW^im  on.  &S.  in  T.  7.  in  the  3th  yeepr  Mbiwud,  tha  aaidr#,#^wi| 
committed  to  the  custody  of  the  marshal  in  execixllon  for  the  damage  aforesaio,  andescipd 
Plea,  Not  OuUty.  At  tba tjial the plaintiffpuDtad U^ork^ jii«tofBf ^4r»  A /ml<Iu« 
a  committitur  issued  thereon,  but  he  did  not  prove  any  judgment  ra  scire  facias.  It  was 
held  that  the  allegatiMi  of  the  judgment  in  aciae  iaciai  wai  imwtttria^  laicl  aoid  not  bs 
proTCda 

Jllg 


against  one 
H.  W.  7SM.  as 
by  thaieoovd 
appeared,  tiial 
in  Trinity 
Tenn  in  5th 
year  aforesaid, 
auch  proceed- 
ings were  had 
intheaaid 
Court  that  it 
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11^  la  the  fiKCCy  foTBiy  and  «fibct  of  the  laid  r^Dovery,  by  18S5* 
de&iilt  of  tim  $aid  ^«  Worihaoh  as  by  the  record  of  « 
the  said  last-mefitloned  proctedings  still  romaiDiog  in  wmn 
die  said  Court  of  our  Lcnrd  the  Kiog  more  fully  and  at 
large  appears;  and  thereupon^  on  Wednesday  next  after 
three  weeks  of  the  Holy  Trinity,  in  Trinity  term  in 
the  5th  year  aforesaid^  the  wd  H.  Wartham  ,was  com- 
mitled  to  the  custody  of  the  said  defendant,  then  being. 
MsrAal  of  the  IL  B^  in  execution  for  the  damages 
afiHvsaidy  there  to  remain  until  he  should  satisfy  the 
said  plaintiff  the  said  damages;  bat  that  tlie  defeiKlaB(» 
not  regarding  the  doty  of  bis  said  c^&ee^as  Marahal» 
suftred  the  said  H.  Wortham  to  escape.  Pka,  Not 
Guihj.  At  the  trial  before  AbboU  C.  J.  ai  tjie  Mid^^ 
ik$e9  sittings  after  last  Mtdmelmtts  term^  the  plaintiff, 
proved  the  original  judgment  recovered  in  the  Cottrt  of 
K.B.  and  the  commitment  to  the  Marshal,  but  he  did 
sot  prove  any  judgment  in  ^cire  facias.  It  was  objected 
by  the  defendant,  that,  in  order  to  support  the  alloii 
gstien  in  the  declaration  that  execution  was  awarded  bji. 
the  Court  of  Jiu  B^  the  plaintiff  was  bound  to  prove  a 
judgment  in  scire  ftcias,  more  especially  as  there  was  a 
positive  allegation  that  the  defendant  was  tkeresgrni 
committed.  The  Lord  C.  J.  reserved  the  point,,  and 
dftere  was  a  verdict  for  the  plainti£^  with  liberty  for  the 
ddbdbtitlto  move  to  enter  a  nonsuit.  A  rule  nisi  having 
beetfobtai&ed  ftittimt  purpose. 


JQibt^^  The  original 

JQdjglmM^  described  cbrrecdy  in  the  deckhilj^ ;.  and 
altheq^  thef  deetaffntion^then'aets  Jout  dutt  whielK  itey 
beaoosidcteditjadgnieatinseiiiefooias,  yst  it  deScrtbea 
what  actually  took  place,  viz.  a  commitment  to  the  Mar- 
shal.   If  the  allegation  following  the  original  ju^ment 

were 
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1825.  were  struck  out  of -the  declaration,  there  would  still  be 
a  sufficient  cause  of  action,  for  the  writ  of  CKecution  is 

agamtt  described  as  issuing  on  the  original  judgment  The 
word  thereupon  does  not  expressly  refer  to  the  scire 
facias. 

Campbell  contra*  A  scire  facias  is  for  some  purposes 
a  new  action,  and  a  solemn  judgment  is  given  upon  it. 
Suppose  the  declaration  had  stated  a  judgment  in  AL  B^ 
and  that  it  was  affirmed  on  error  in  the  Exchequer 
Chamber,  and  thereupon  a  ca.  sa.  issued,  -  would  it  not 
have  been  necessary  to  prove  the  judgment  in  the 
Exchequer  chamber?  If  the  plaintiff  within  a  year  after 
judgment  sue  out  a  scire  fitdas,  he  cannot  have  a  capias 
afterwards  within  the  year  until  he  has  a  new  judgment  in 
the  scire  iacias,  Roberts  v.  Pising,  (a)  The  ca.  sa.  there- 
fore, must  be  founded  on  the  judgment  in  sci.  ia.  So  is 
the  committitur  in  this  case,  knd  it  could  not  be  proved 
without  proof  of  the  judgment  in  sci.  fa.  In  Webb  v. 
Heme  (i),  which  was  an  action  against  a  sheriff  for  an 
escape,  the  plaintiff  averred  in  the  declaration  that  J.  5. 
was  arrested  under  a  writ  indorsed  for  bail  by  virtue  of  an 
affidavit  then  on  record.  It  was  held,  that  he  must  pro- 
duce the  affidavit  in  evidence,  though  the  latter  part  of 
the  avernient  was  unnecessary.  InTumer  v.  J^lcs  {c)  tl^e 
declaration  stated  that  the  prisoner  was  broi^ht  before 
the  Judge,  and  by  him  committed  to  the  custody  of  the 
Marshal,  as  by  a  writ  of  habeas  coipus,  and  th^  CQipf|ii^ 
meht  thereon  remaining  of  record  appeared;  and^vi^ce 
of  a  commitment  by  a  Judge  of  JiT.  B.  not  of  record  ^'^s 
held  to  be  insufficient.  Besides,  in  the .  present  case,  the 
word  theraxpon  connects  the  committitur  with^the  j^g- 

(a)   r.  13  Car.  1.  RoUs*  Abr,  Execution,  Q,     (b)  1  Bos,  ^  PuL  281. 
♦  <«;  3  Bos,  i  PuL  456, 
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ment  innnediately  prieceding.    It  amoiuits  to  an  alle-       1825. 
gBtion   that  the  defendant  was  committed  upon  thai    ^^j^^^^ 
judgment ;  then,  assuming  the  allegation  of  the  judg-       j^^ 
ment  in  scire  Adas  to  be  immateiial,  still  the  plaintiff 
has,  by  his  mode  of  pleading,  made  another  material 
auction  to  depend  upon  it,  and  theiefore  it  was  neces- 
saiy  to  prove  it. 

Batlsy  J.  A  party  is  not  ound  to  prove  an  imma- 
terial all^ation,  unless  he  has  by  his  mode  of  pleading 
80  connected  it  with  a  material  allegation  as  to  make  the 
latter  depend  upon  it  That  is  laid  down  by  Btdkr  J. 
in  Peppin  v.  Solomons  (a).  He  there  refers  to  a  case  of 
Savage  7.  Smith  {b)j  where  in  debt  against  a  bailiff  for 
extorting  illegal  fees,  &c.  the  declaration  stated  that 
£  Thomas,  in  Trinity  term  15  G.  S«  recovered  against 
J.  Moreing  51/.  12^.,  which  judgment  being  in  force,  the 
saidjR.  Thomas  sued  out  a  fieri  facias  upon  the  said 
jadgment  to  levy  the  debt,  &c. ;  that  the  writ  was  de- 
livered to  the  sherifl^  who  made  his  warrant  to  the  de- 
fendant to  levy ;  that  he  levied  the  debt  besides  pound- 
age, and  exacted  from  Moreing  IL  Is*  more.  The 
plaintiff  did  not  prove  the  judgment,  and  the  defend- 
ant contended  that  Jie  was  bound  to  do  so.  Buller  J., 
in  commenting  on  that  case,  says,  ^^  I  admit  it  was  not 
necessaiy  for  the  plaintiff  to  state  the  judgment,  but  as 
the  plamtiff  alleged  that  the  party  recovered  a  judgment, 
and  that  he  sued  out  a  writ  of  execution  upon  the  said 
jadgment,  the  execution  was  necessarily  tied  down  by 
that  judgment,  and  therefore  the  judgment  was  made 
material  by  the  subsequent  words  which  were  intro^ 
dncid. '  So  in  actions  fbr  words  where  a  long  intro- 

{«)  S  1\  R.  436.  (6)  'J  Blacks.  I  iOI . 

duction 
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1825.  daelioQ  is  uiiti«oe8sarily  inserted  in  Ae  dedanilioD,  if 
"       the  charge  be  lied  iip  to  that  iotroduction  the  ktter 

agahui  must  bc  profed,  because  the  material  part  is  thus  made 
to  depend  on  the  immaterial  part  of  the  declaration." 
Now  apply  that  rule  to  this  deckration.  It  states  that 
a  judgment  was  recovered  in  K*  B.  in  Easier  term  5  6.4^ 
and  that  in  TVint/yterm  in  the  same  year  there  was  an 
award  of  execution  by  the  Court ;  and  thereupon  a 
commitment  of  the  defendant  to  the  custody  of  the 
MarshaL  All  these  allegations  have  been  proved,  but 
the  defendant  has  fiuled  in  proving^  as  his  aUegation  ii»- 
portSy  that  there  was  any  judgment  in  scire  &cias. 
That  was  of  itself  an  immaterial  allegatiouy  because  a 
scire  &cias  was  unnecessaryy  a  year  not  having  elapsed 
after  the  original  jodgment  was  obtained.  That  being 
so,  has  the  plaintiff  made  it  necessary  by  his  declar^on 
to  prove  it?  Does  any  material  allegation  in  thede- 
daratioa  depend  on  tlie  scire  fiucias  ?  It  has  been  con- 
tended  that  the  word  thereupon  so  connected  the  judg- 
ment in  scire  &cias  with  the  commitment,  as  to  make  it 
necessary  fixr  the  plaintiff  to  prove  the  former.  I  think 
not  That  word  seems  to  me  to  be  introdnoed  to  mark 
tbe  progress  of  the  cause.  The  dcdanition  states  that 
the  defendant  was  diarged  in  execution  for  the  damages 
aferesaid,  viz*  the  same  damages  menuoned  in  tbe  jadg* 
ment  in  ILB.  If  the  damages  in  the  award  of  exe- 
cution had  been  diffirent  from  those  in  the  judgment,  it 
would  haive  been  a  fetal  varianoe ;  but  I  think  every  ma* 
terial  allegation  has  been  proved ;  ibis  rule  must,  there- 
fore^ be  dischaiged. 

HoLROYD  J.  I  think  that  the  pbintiff  is  entitled  to 
recover.  A  party  must  recover  secundum  probata  et 
all^ata.    He  cannot  recover  upon  one  stateroeot*  by 

20  proof 
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proof  of  another,  either  wh^re  the  acdon  U  founded  on       18S5. 
contract  or  a  record;  but  if  the  plafaitiff  states  as  a 
dune  of  action  more  than  is  necessary  for  the  gist  of 
ihe  action,  the  jury  may  find  so  much  proved  and  so 
much  not  proved ;  and  the  Court  would  be  bound  to 
pronounce  judgment  for  the  phintiff  upon  that  verdict, 
provided  the  facts  proved  constituted  a  good  cause  of 
4cUon^    Here  there  is  an  allegation  that  a  judgment 
vas  recovered  in  K.  ff.  in  JSasier  term,  and  then  another 
uBoecessary  idI^[ation,   "  that  by  the  eooaideration  of 
the  Court  execution  was  awarded,  and  thereupon  the 
defendant  was  comrnktedi    The  orijginal  judgment  was 
proved  I  the  comwitmcut  was  also  proved.    That  was 
all  that  was  material  in  order  to  shew  that  the  defend^ 
ant  was  committed  lawfully  to  the  custody  of  the  Mar"» 
shsl.    I  think  also  the  words,  **  that  he  was  thereupon 
eommitted,"  amount  to  an  allegaUon  of  fiict,  not  to  a 
descr^tion  of  the  record  upoR  whidi  the  commitment 
took  place;  and  that  being  so,  the  v^iet  waa  properly 
foandfor  the  plaintiff. 

LiTT]^]EDAj.s  J.  I  think  that  the  allegattoo  of  the 
awaprd  of  execution  by  ^ire  facias  was  quite  unnecessary.^ 
Even  if  the  execution  w^  not  taken  out  till  afler  the 
y^r  «)d  day  expired^  it  would  not  have  been  neoeasaqtf 
to  allege  tl^a.  scire  facias  upon  the  r^ord,  lor  a  parlji 
niay  often  sue  out  execution  without  a  aci»  fk,  and 
ir  he  do,  thi^  whe^i  he  ought  to  ba^e  sued,  out  a  sdca 
Cu%x  stiU  Ihat  woiuld  only  be  a  ground  of  appUcaiaoft; 
to  tbe  Court  tp  set  aside  the  execution,  for  itr^gularitf ,« 
and  would  not  be  a  justification  to  the  Marshal  in  an 
^^kfSkiMVk escape*^  \ It  appears^  to  me  that  Ule  alfia^ 
gation  \%  so  immaterial,  that  had  it  been  of  any  lengife 

the 
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1825.'       the  Court  might  have  referred  it  to  the  Master  to  have 

— _       j^  struck  out  of  the  declaration. 

againMt  Rule  discha^ed. 

JOMEI, 


Monday,  NiAS   OgatUSt  SpRATLET. 

June  SO. 

^I^iSjT  it  B^  *  Judge's  order  of  the  16th  April,  upon  payment 
imperatiTe  for  a         of  the  debt  and  costs  on  or  before  two  o'clock  on 

defendant  to 

ple«l  within  a     Wednesday  the  20th  of  April,  all  further  proceedings  in 

given  time  I  and 

no  plea  within  this  action  were  to  be  stayed,   the  defendant  under- 

phuDtiflTmay  taking,  in  de&ult  of  such  payment,  to  receive  a  declar- 

:fZ!f|^^g  aUon  and  to  plead  thereto,  within  the  fin>t  four  days  of 

a  rule  to  plead*  ^jj^  ^^^^^  ^^^^^     fj^he  debt  and  costs  not  having  been 

paid,  a  declaration  was  delivered,  and  the  defendant 
not  having  pleaded  within  the  time  limited,  the  plaintiff 
signed  judgment,  without  giving  any  rule  to  plead.  A 
rule  nisi  having  been  obtained  for  setting  aside  this 
judgment  for  irregularly. 


Chiify  now  shewed  cause.  It  is  laid  down  in  Tidfs 
Practice,  7th  edition,  486,  that  unless  the  defendant  be 
bound  by  rule  of  Court,  or  order  of  a  Judge,  to  plead  by 
a  time  therein  limited,  a  rule  to  plead  must  be  entered 
in  all  cases,  whether  the  defendant  have  appeared  or 
not;  and  where  he  has  appeared,  there  must  also,  in 
general,  be  d  demand  of  plea.  Now  here  the  defend- 
ant was  bound  by  a  Judge's  order  to  plead  within  the 
time  limited,  and  he  comes,  therefore,  within  the  ex- 
ception to  the  general  rule ;  and  Pearson  v.  Reynolds  {a) 
is  an  authority  to  shew  that,  after  a  Judge's  order  ob- 
tained for  time  to  plead,  a  demand  of  plea  is  not  neces- 
sarj'. 

9 

(a)  4  East,  570. 

ArchboUd 
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Archboid  contra.  All  the  anthorities  referred  to  by  1895. 
Mr.  Tidd  in  support  of  the  position  that,  after  a  Judge's  "y^ 
order  for  time  to  plead  has  been  obtainedj  a  rule  to      ^    ** 

'^  Staatlst. 

,  plead  is  not  necessery,  were,  with  one  exception,  cases 
decided  in  the  Court  of  C.  P.  Starkie  v.  WUkes  is  the 
only  case  stated  to  have  been  decided  in  this  Court,  and 
that  is  taken  from  CromptorCs  Practice,  166.  There  is 
a  material  difference  between  the  practice  of  this  Court 
and  that  of  the  Common  Pleas  in  this  respect  In 
this  Court,  before  judgment  be  signed,  a  rule  for  judg- 
ment must  be  obtained ;  but  in  the  C.  P.  there  is  no 
rule  for  judgment  Now  a  rule  to  plead  is  equivalent 
in  this  respect  to  a  rule  for  judgment* 

Baylet  J.  I  have  no  doubt  in  this  case  that  it 
was  not  necessary  to  give  any  rule  to  plead.  The 
notes  cited  by  Mr.  Tidd^  in  support  of  the  position 
laid  down  by  him,  are  of  themselves  of  considerable 
anthcrity.  In  Brandon  v.  Payne  (a),  it  was  held, 
that  a  plaintiff  might  sign  judgment  if  the  defendant 
pleaded  in  abatement  after  the  four  days,  although 
there  was  no  rule  to  plead.  That  decision  proceeded 
upon  the  ground  that  a  party  might  dispense  with 
the  rule  to  plead,  and  that  he  had  done  so  by 
pleading  in  abatement  So  in  Perry  v.  Fisher  (5), 
the  irregularity  of  giving  a  rule  to  plead  before  the 
delivery  of  a  declaration  was  held  to  be  waived  by  the 
defendant's  putting  in  a  plea  of  non  assumpsit  to  an 
action  of  debt,  the  plea  itself  being  a  nulli^.  Here  the 
defendant  undertook  to  plead  within  the  first  four  days 
of  the  term,  and  I  think  that  was  a  virtual  agreement 

(fl)  1  T.  17.  6S9.  (6)  6  EaM  549. 

by 
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1895.       by  bim  la  dispense  with  the  rule  to  plead.    Thut  being 
'  80  this,  rule  must  be  discharged. 

8r»A*Mr.         HoLROTD  and  Littledale  Justices,  concurred. 

Rule  discharged. 


Tunday,  Barrow,  AdmiiiistratiiXy  against  Croft. 

Jume  Slff. 

Mamdem  against  Same. 

Th«  court  will  A  RULE  had  been  obtained  by  Manning  calling  upon 
Judgment  Roll  the  plaintiff  Barrow  to  shew  cause  why  the  Judgment 
die  au,  f?-^  ^^  ^  ^^  fi^^  mentioned  action  should  not  be  taken 
SS'SiW  on  off  ^•^e  fi^e  <>f  ^«  Court  It  appeared  that  the  jadg- 
^wV^'^lff-  "*®"^  *"  ^^^'^  action  had  been  obtained  in  Hilary  Tenn, 
moiit,  that         1 799.  but  that  the  Judgment  Roll  in  the  first  action  was 

having  bctn  ^  ° 

Kgularly  dock-  not  regularly  carried  in  at  the  time,  and  indeed  not  untu 

Michaelmas  Term,  1824,  though  it  was  marked  by  the 
proper  officer  at  the  time,  and  was  regularly  docketed. 
The  fees  were  paid  at  the  time,  and  also  the  number  of 
the  Roll  obtained. 


D.  F.  Jones  now  shewed  cause.  The  act  of  carrying 
in  the  Roll  may  be  done  at  any  time,  and  in  practice  it 
is  continually  postponed.  The  rule  of  Court  of  Easter 
Term,  SW.S^  Jlf.,  is  only  directory  to  the  oflBcers, 
and  does  not  affect  the  rights  of  plaintifis.  Odes  v. 
Woodward  (a)  may  be  relied  on  by  the  other  side,  but  it 
appears  from  the  report  of  that  case  in  Salkeld  87. 
3  Salkeld  1 16.  that  the  judgment  was  not  docketed^  and 
purchasers  therefore  might  have  been  prejudiced*  But 
here  the  judgment  was  docketed,  and  purchasers  there- 
fore had  notice.     But  further,  the  plaintiff  in  the  second 

(<i)  2  Zct.  12A,ym.  849. 

action 
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action  is  no  purchaser,  n6r  can  he  b^c^^sideredtis  slfti|d-*       ^  ^*^* 
ingin  the  same  situation.  bIrrow 


Manning  in  support  of  the  rule.  If  the  present  judg- 
Toeat  Roll  can  be  allowed  to  remain  on  the  files  of  the 
Court,  there  can  be  no  limit  to  the  delays  of  attornies  in 
Gsnyiog  in  Rolls.  The  plaintiff  in  the  second  action 
baviDg  recovered  her  judgment  is  to  be  c<msidered  as 
standmg  in  the  same  actuation  as  a  purchaser.  The 
rale  of  S  William  &  Mary  (a)  will  be  altogether  nugatory 
unless  it  be  held  that  after  the  periods  specified  in  that 
nile  no  judgment  Rolls  can  be  carried  in.  In  Odes  v. 
Wooimardf  as  rq>orted  bgr  Lord  Raymond,  it  does  not 
appear  that  any  stress  was  laid  by  the  Gnirt  upon  the 
jodgment  not  having  been  docketed. 

Abbott  C.  J*  As  we  learn  from  the  officers  that  in 
pmctioe  it  has  been  iisual  to  permit  the  judgment  Rolls 
to  be  carried  in  at  periods  long  subsequent  to  the  time 
prescrtied  in  the  rule  of  Court,  I  think  that  we  are 
bound  to  saj^  that  the  rule  must  be  taken  to  be  merely 
diractory.  The  present  case  materially  differs  fi-om 
Oda  ?•  Woodwardf  for  the  reason  assigned  at  the  bar, 
I  think  therefore  that  the  rule  must  be  discharged. 
But  in  order  to  shew  bur  disapprobation  of  the  negli- 
gence and  delays  of  attornies,  I  think  that  it  should 
be  dischaiged  without  costs. 

The  other  Judges  concurrmg. 

Rule  discharged  without  costs. 

(«)  Bjr  tlMl  nile,  it  ii  ordered  that  the  clerks  of  the  chief  clerk  of  this 
Goon  dull  bring  into  the  oflice  of  tho  chief  dcrk  the  rolls  of  Easter  term 
eft  or  befan  the  Tuetday  next  before  the  first  day  of  Trmiijf  term  ;  and 
that  tbejr  shall  bring  into  the  office  th^  rolls  of  other  terms  (  T,  M.  and  //.) 
bj  die  space  of  one  week,  at  least,  before  the  essoin  day  of  every  subsequent 
tenn ;  and  that  no  roU  shaU  be  reoeired  or  filed  after  the  end  of  the  second 
widioat  a  rule  of  this  Court  in  (bat  behalf  obtained. 

Vol.  IV.  D  d 
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1825.      ^^  •  •*    ^^'•4^'ifrJ- C^'^ 


7 


Tueidaij,  Lgg  OgatflSt  LeVY, 

JuneSUU  ^^ 

Where  a  bill  of  r\ECL  ARATION  by  the  plaintiff  as  second  indorsee 

exchange  was       A^ 

dishoDoradby  of  a  bill  of  exchange,  bearing  date  the  17th  .^pril 

and  duenoUce  1821,  for  50/.  against  the  defendant,  the  indorser.  The 
wM^giwn  toAe  ^^^  ^^  drawn  by  one  Jackson^  upon  one  Edward  Bm^ 
andtii^ iS£^  and  accepted  by  him,  and  indorsed  by  Jackson  to  the  de- 
haTing  com-       fendant,  and  by  him  to  the  plaind£^  and  was  payable  two 

nenoed  actions  " 

by  original         months  after  date.     At  the  trial  before  Abboit  C.  J.  at 

againtt  the  ac- 

ceptor,  and  a  the  London  sittings  after  Michaelmas  term,  the  plaintiff 

afterwards  took  proved  the  hand  writing  of  the  several  parties  to  the  bill, 

ceptor  a  war-  ah^  that  it  was  presented  for  payment  Ythsn  due,  and  that 

for  the  dSuand  P^yinciit  was  refused,  and  that  due  notice  of  dishonor  was 

b^^Snenu.  P^®'*  ^  ^®  defendant,  and  that  the  plaintiff  then  immedi- 

(Tho  last  of  the  ^luXj  commenced  actions  by  original  against  the  acceptor 

being  payable  and  the  defendant    For  the  defendant,  evidence  was  ten- 

before  the  time 

when  in  the       dcred  that  pending  these  actions,  the  plaintiff  on  the  15th 

ordinary  course      «. «  »  ^  i    i»  i  r 

of  proceedings  ot  September*  1824,  took  from  the  acceptor  a  warrant  of 

obtainedjudge.  attorney  for  the  debt  and  costs,  amounting  to  71/.,  which 

.rac^fS :)  ^^  ^  ^  P^^d  by  instalments,  10/.  on  the  execution  of 

^tn  *"  ^\i  ^^^  warrant  of  attorney,  51.  on  the  22d  September,  5l. 

tb^  indorser  weekly  Until  the  whole  should  be  paid ;  and  on  default 

that  the  taking  -^  '^        ' 

Uie  warrant  of    made  in  any  one  payment  the  whole  was  to  become  due, 

attorney  from 

Uie  acceptor       and  judgment  to  be  entered  up  and  execution  issued.  The 

beinff  a  matter 

anting  after  acceptor  paid  the  instalments  regularly  until  the  27th 
mentof"ihe^  OciobeTy  when  he  made  default.  And  it  was  urged  that 
no  btf  to  th"     ^^  arrangement  discharged  the  defendant. 

action  gene- 
rally, and  therefore  tliat  it  was  not  receivable  in  eTidence  under  the  general  fsstie. 

Quaere  whether  the  taking  of  the  warrant  of  attorney  firoiu  the  acceptor  was  nodet  the 
circumstances  a  giving  of  time  so  as  to  discbarge  the  other  parties  to  the  bill. 

It 
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It  was  contended  on  the  part  of  the  plaintiff,  that  as  1825* 
the  warrant  of  attorney  was  taken  after  action  brought 
against  the  acceptor,  and  the  defeazance  was  to  pay  by  agaimi 
instalments,  all  of  which  would  become  due  before  the 
time  when  judgment  could,  according  to  the  common  ' 
course^  be  obtained;  the  defendalnt  had  sustained  no 
injury,  and  that  as  the  matter  of  defence  arose  after  action 
brought,  it  could  not  be  received  in  evidence  under  the 
general  issue.  The  Lord  Chief  Justice  received  the 
evidence,  but  reserved  the  point.  The  plaintiff  at* 
tempted  to  prove  tliat  the  defendant  knew  and  assented 
to  the  taking  of  the  warrant  of  attorney.  Upon  that 
point  the  evidence  was  contradictory,  and  the  Lord  Chief 
Justice  left  it  to  the  jury  to  find  for  the  plaintiff,  if  they 
believed  that  the  defendant  concurred  or  assented  to  the 
takmgof  the  warrant  of  attorney,  otherwise  for  the  de- 
fendant. The  jury  found  for  the  defendant,  but  the 
plaintiff  had  leave  to  move  to  enter  a  verdict  for  him  on 
the  objecdon  taken,  that  the  other  facts  proved  were  not 
an  answer  to  the  action.  A  rule  nisi  was  obtained  in  last 
Hilary  term. 

Gitmey  and  Chitti/  now  shewed  cause.  The  jury 
have  found  that  the  warrant  of  attorney  was  taken  with- 
out the  knowledge  or  approbation  of  the  defendant. 
Now  it  is  a  general  ruld  that  giving  time  to  the  acceptor 
discharges  a  subsequent  indorser,  unless  it  be  done  with 
his  assent.  Unless,  therefore,  the  circumstances  of  the 
warrant  of  attorney  having  been  taken  after  the  plain- 
tiff had  commenced  an  action  against  the  acceptor 
alters  the  case,  the  defendant  is  discharged.  The  effect 
of  the  warrant  of  attorney  was  to  preclude  the  plaintiff 
from  proceeding  in  the  action  against  the  acceptor,  until 

D  d  2  default 
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1825.       default  wa$  made  in  the  payment  of  the  instalments ;  and 
"       if  he  had  continued  to  prosecute  the  action^  the  acceptor 

Lbs  ^  ^  v         i_  1 

offamH  might  thereby  have  been  induced  to  pay  the  whole 
amount  of  the  bill  long  before  all  the  instalments  be- 
came  due.  English  v.  Darley  (a)  is  precisely  in  point ; 
that  was  assumpsit  by  the  indorsee  of  a  bill  of  exchange 
against  the  indorser ;  payment  of  the  bill  being  refused 
when  due,  the  plaintiiF  commenced  actions  against  the 
defendant  and  the  acceptor,  and  having  sued  the  latter 
to  judgment,  took  out  execution  thereon ;  but  although 
the  acceptor  had  suflScient  to  answer  the  execution,  the 
plaintiff  at  his  instance  received  100/.  in  part  payment 
of  the  bill,  and  took  his  bond  and  warrant  of  attorney 
as  a  security  for  the  payment  of  the  remainder  by  instal- 
ments, together  with  interest  and  costs,  excepting  only  a 
nominal  sum  with  a  view  to  enable  him,  the  plaindfi^  to 
support  actions  against  the  other  parties  to  the  bill,  and 
it  was  held  that  the  defendant  was  discharged.  In  that 
case  the  warrant  of  attorney  was  taken  after  the  judg- 
ment had  been  obtained  in  the  action  against  tlie  ac- 
ceptor, and  yet  it  was  held  to  be  a  giving  of  time  to  the 
acceptor,  and  that  the  indorser  was  discharged. 

Brougham  and  Piatt  oontrL  By  taking  this  warrant 
of  attorney,  the  plaintiff  did  not  give  any  time  to  the 
acceptor.  An  action  had  been  commenced,  and  pending 
that  action  the  plaintiff  took  from  the  acceptor  the  war- 
rant of  attorney  to  pay  the  debt,  together  with  the 
costs  then  incurred,  by  several  instalments,  all  of  which 
would  become  due  before  the  time  when  in  the  common 
eqpxst  of  things  a  judgment  could  have  been  obtained 
against  the  acceptor.    By  that  arrangement  the  de- 

(•)  Si?M.  j-Pu/.  61. 
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fendaot  has  sustained  no  prejudice ;  for  if  the  acceptor  1825. 
bad  continued  to  resist  the  action,  judgment  could  not 
faa?e  been  obtained  against  him  at  an  earlier  period  agniHsi 
than  it  was  entered  up  on  the  warrant  of  attorney. 
Besides,  here  the  defendant  having  had  notice  of  the 
dishonor  of  the  bill,  it  was  his  duty  to  pay  the  amount 
to  the  holder  immediately;  Badnall  v.  Samuel  {a)f  is  an 
aathority  to  shew,  that  under  the  circumstances  of  this 
case,  the  defendant  is  not  discharged.  Besides,  the 
matter  of  defence  having  arisen  after  the  commencement 
of  the  action,  could  not  be  given  in  evidence  under  the 
general  issue. 

Cm.  adv»  vuli* 

Abbott  C.  J.  After  stating  die  facts  of  the  case  pro- 
ceeded, as  follows : 

The  jury  have  found  that  the  warrant  of  attorney  was 
not  given  with  the  privity  and  approbation  of  the  de- 
fendant It  was  contended,  however,  by  the  plaintiff's 
counsel,  that  as  the  warrant  of  attorney  was  not  taken 
until  after  the  commencement  of  the  suit,  it  was  no 
answer  to  the  action,  and  we  are  all  of  that  opinion. 
The  question,  whether  a  matter  arising  after  action 
brought  can  be  pleaded  in  bar  of  the  action,  was  very 
(ully  oonsidered  in  the  case  of  Le  Bret  v.  Papillon,  (b) 
There  this  Court,  on  the  authority  of  Evans  v.  Prosser  (c), 
(which  over-rukd  two  other  cases  in  which  it  had  been 
held,  that  actio  non  applied  to  the  time  of  plea  pleaded) 
decided,  that  no  matter  of  defence,  arising  after  ac- 
tion brought,  could  properly  be  pleaded  in  bar  of  the 
action  generally,  but  that  it  should  be  pleaded  in  bar 
of  the  Jurther  maintenafice  of  the  action.     Considering 

(«)  3  Pricf,  521.  (b)  4  E<ist,  502.  (c)  3  T.  11.  1 8S. 

D  d  3  that 
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1825.  '  that  the  matter  of  defence,  insisted  upon  ,in  this  ca^e^ 
arose  after  the  original  was  sued  out,  we  are  of  opinion, 

figainst       upon  the  authority  of  the  two  cases  of  Evans  v.  ProsscTf 

and  Le  Bret  v.  PapiUofi^  that  it  could  not  be  pleaded  in 

bar  of  the  action  generally,  and,  consequently,  that  it 

was  not  admissible  in  evidence  under  the  general  issue, 

and,  therefore,  the  rule  for  entering  a  verdict  for  the 

plaintiff  must  be  made  absolute. 

Rule  absolute. 


Tuetday,  MORDY  OgaiflSt   JONES. 

June  2lBt.  ^ 


In  an  action  on  'l^'HIS  was  an  action  on  a  policy  of  insurance  subscribed 

a  policy  of  in-       X  mt        ^ 

suranceon  by  the  defendant  on  the  10th  of  February  1821,  for 

freight  it  ap- 

paired,  that  the  250/.  on  the  freight  of  the  ship  Isabella^  at  and  fix>m 

ship  in  thecouree 

of  her  voyage  Kingston  in  Jamaica  to  Liverpool.    The  cause  was  re- 

jur^^y  a  peril  fcrred  to  the  arbitration  of  Campbell,  who  stated  the 

Sbligedto'puT  f^^^  ^^  ^^^  *^^®  "P^'*  ^*s  award.     On  the  first  of  Fe- 

ianVth^whSfe  ^'^^  ^^^l,  the  vessel  sailed  fron)  Kingston,  on  the 

f^^crca^o.  voyage  insured,    having  on  board  a  cargo  of  cotton, 

cargo  had  been  cofiee,  sugar,  hides,  and  other  goods,  shipped  by  va- 

so  wetted  by  ^ 

sea  water  that     rious  persons  for  Consignees  in  England,  with  bills  of 

it  could  not  be  .  . 

reshipped  with-  lading  in  the  usual  terms ;  but  a  plank  having  started  m 
i^nitionf unless  violent  weather,  the  ship  was  .obliged  to  put  back  to 
a  prwcM^irtiiS  Kingston,  when,  after  a  survey,  it  was  found  necessary 

tdnid  STJt^  ^°  '*°^  ^^^  ^^°'®  °^  ^^^  ^^S^'  ^^^^  ^^^»  therefore, 
sei  six  weeks,     done,  and  the  accident  was  repaired,  but  part  of  the 

and  have  been  *r  ^  r 

attended  witli 

czpence  equal  to  the  freight.  Under  those  circumstances  the  master  sold  these  goods,  and 
finding  he  could  not  obtain  others,  he  suled  on  his  voyage,  and  arrived  at  his  port  of  destin- 
ation with  the  rest  of  his  cargo.  The  master*s  proceciUngs  were  such  as  a  prudent  man 
uninsured  would  have  adopted  :  Held,  that  the  underwriters  were  not  liable  for  the  loss  of 
ihc  freight  of  these  goods. 

19  cargo 
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caijgo  bad  been  so  wetted  by  sea  water,  in  consequence       1825. 

of  the  starting  of  the  plank,  that  it  could  not  be  re-       moiw 

shipped  without  dang^,  from  ignition,  to  the  ship  and       j^*^ 

the  rest  of  the  cargo^  unless  it  underwent  a  process  of 

washing  with  fresh  water,  and  then  drying  in  the  sun, 

which  would  have  detained  the  vessel  six  weeks,  and 

been  attended  with  expence  equal  to  the  freight    Under* 

these  circumstances,  the  shippers  of  these  goods  refusing     . 

to  interfere,  but  approving  of  a  sale  by  the  master,  the 

master  sold  them,  and  finding  he  could  not  obtain  other 

goods  to  complete  his  cargo  in  any  reasonable  time, 

and  being  pressed  by  the  shippers  of  die  rest  of  the 

cargo  to  proceed,  he  sailed  for  lAverpoolj  carrying  with 

him  the  net  proceeds  of  the  damaged  part  of  the  cargo. 

On  arriyal  at  Liverpool^  he  paid  over  these  proceeds  to 

the  pardes  interested  without  retaining  the  freight  of  the 

goods  sold.     The  master's    proceedings  in  Kingston 

were  such  as  a  prudent  man,  uninsured,  would  have 

adopted.    The  arbitrator  found  that  there  was  such  a  loss 

of  froght  of  the  goods  so  sold  as  entitled  the  plaintiff 

to  recover,  and  in  Hilary  term, 

P.  PcUock  was  called  upon  to  support  a  rule  which 
he  had  obtained  for  setting  aside  the  award.  The 
question  raised  is  of  the  first  impression,  and  certainly 
is  one  of  great  importance,  as  by  the  decision  of  the 
arbitrator,  the  underwriter  was  made  liable  to  a  total 
loss  of  freight,  the  goods  being  only  partially  injured, 
and  requiring  only  delay,  and  the  ship  continuing 
capable  of  earning  the  freight  An  insurance  on  freight 
is  a  peculiar  contract,  and  does  not  admit  of  a  par- 
tial or  aveiBge  loss.  Such  a  claim  has  never  been  recpg* 
nized.    The  insurance  on  freight  is  an  insurance  depend- 

Dd  4  ing 
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1825.       ing  on  both  ship  and  goods,  and  is  indq)endent  of  any 
-  partial  loss  of  either.    The  underwriter  on  fireight  cannot 

agahiH  be  Called  upon  to  contribute  to  the  repair  of  the  Yesm^  to 
enable  her  to  earn  the  freight,  nor  to  the  expeaces  in* 
curred  in  relation  to  the  goods,  in  order  that  they  may 
be  carried  forward.  His  liability  arises  only  upoa  a 
total  loss  of  one  or  other  of  the  subjects  (ship  and  goods) 
insured  in  this  qualified  way*  It  is  true,  the  total 
loss  may  be  actual,  as  by  the  ship  or  goods  going  to  the 
bottom  of  the  sea ;  or  constructive,  as  where  a  ship  is  so 
injured  as  not  to  be  worth  repairing^  or  goods  are  so 
damaged  as  to  be  incapable  of  being  carried  on;  but 
that  was  not  the  case  in  this  instance*  The  ship  was  re- 
paired  and  completed ;  the  voyage  and  the  goods  were 
capable  of  being  forwarded,  after  a  certain  process^  and 
they  required  only  a  litde  time  and  expence.  It  might 
not  have  been  worth  while  for  the  captain  to  wait  for 
this  particular  quantity  of  goods;  but  the  underwriter 
on  freight  does  not  guarantee  that  the  firei^t  shall  be 
worth  earning ;  but  merely,  that  neither  the  ship  nca  the 
goods  shall  be  reduced,  by  the  perils  insured  against,  to 
such  a  state,  that  the  freight  cannot  be  earned.  The 
case  of  MiUes  v.  Fkieher  (a),  will  perhaps  be  relied  on  by 
the  plaintiff;  but,  in  that  case,  there  was  a  constracti?e 
total  loss  of  the  vessel,  and  the  admitted  consequence 
of  that  is,  that  the  underwriters  on  fireight  are  liable 
It  is  clear,  that  if  the  vessel  alone  had  been  injured, 
but  capable  of  repair,  the  underwriter  on  fireight  would 
not  have  been  liable^  if  tlie  owners  of  goods  had  re- 
fused to  wait  till  the  ship  was  repaired,  and  hid  taken 
their  goods  forward  in  other  vessels.     So,  if  the  vessel 


(a)  D9ui^23l» 

had 


IN  THE  Sixth  Y«ar  of  GEORGE  IV.  J97 


JCKMMk. 


had  been  oniojured,  but  all  the  goods  damaged^  so  1825. 
as  to  require  a  delay,  which  would  consume  in  ex* 
peneea  all  the  freight  to  be  earned,  the  master  could  not 
have  aaifed  without  the  cargo,  and  have  called  on  the  un« 
derwritera  fer  a  total  loas.  The  same  principles  i^ply  to. 
this  case  where  part  of  the  cargo  has  been  damaged.  The 
ship  continued  able  to  take  the  goods ;  and,  after  the  pro- 
cess  of  washing,  the  goods  were-capable  of  being  taken  ; 
but  it  was  more  convenient  not  to  wait  for  them.  Tlien 
shall  the  underwriter  on  freight  be  liable  ?  To  decide  so, 
weald  be  to  make  him  liable  for  eveiy  damage,  and 
enable  the  master  to  turn  such  damage  into  a  total  loss, 
is  every  ease  where  his  interest  required  it. 

Park  tontxii.  The  assured  claim  a  total  loss  of  the 
ft&^t  of  part  of  the  goods ;  and,  in  cnrder  to  recover, 
it  IS  admitted  they  must  establish,  fir$t,  that  there  has 
been  a  total  loss  of  that  freight,  and,  secondly,  that  it 
was  occasioned  by  perils  of  the  sea.  As  to  the  first 
point,  it  is  clear  that  no  freight  was  earned,  for  the 
goods  were  not  carried  on  the  voyage.  The  only 
question  is  as  to  the  second  point,  whether  the  loss 
was  occi^oned  by  the  peri(s  of  the  sea.  The  ship 
and  eargo  were  botli  injured  by  those  perils,  and  the 
consequence  was,  the  loss  of  this  freight:  for  it  is  an 
established  rule  in  the  law  of  marine  insurance,  that 
when  a  peril  insured  against  has  occurred,  the  under** 
writers  are  liable  for  a  loss  arising  from  the  act  of  the 
usured  or  his  agent,  the  master  conducting  himself,  in 
consequence  of  diat  peril,  as  a  prudent  man  unmsured 
would  have  done.     Such  a  loss  is  to  be  considered  as 

caused  by  the  original  peril.     That  is  laid  down  by 

^  LfOrd 


MoftOT 
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1 825*  Lord  Mansfield,  in  MiUes  v.  Fletcher  {a).  The  case  itself 
is  in  point,  for  that  was  dn  insurance  on  die  freight,  as 
weU  as  on  the  ship.  A  peril  insured  against  ha{q>ened 
by  capture,  and  the  question  was,  what  was  the  loss  sus- 
tained in  consequence  of  that  peril?  and  it  was  decided 
that  the  loss  of  the  freight,  which  was  directly  occasioned 
by  the  act  of  the  captain,  in  selling  the  cargo  and  leav- 
ing the  ship  behind,  was  a  consequence  of  the  peril  in- 
sured against.  The  same  rule  is  laid  down  and 'ex- 
emplified in  the  case  of  Green  v.  The  Royal  Exchange 
Assurance  Company  {b).  This  rule,  therefore,  must  be 
considered  as  completely  established ;  and  it  is  a  reason- 
able rule,  for  no  other  will  give  a  complete  indemni^ 
to  the  assured.  The  underwriters  on  freight  must  be 
taken  to  have  understood,  on  subscribing  the  policy,  that 
the  assured,  whenever  a  loss  happened,  would  con- 
duct himself  fidrly,  as  if  uninsured,  with  reference  to 
the  interest  of  all  concerned ;  and  not  that  he  would 
attend  exclusively  to  those  of  the  underwriters  on 
freight,  and  incur  an  unwarrantable  expence  for  the 
purpose  of  earning  it  Two  supposed  cases  have  been 
put  on  the  other  side :  one,  of  the  ship  being  damaged, 
and  the  goods  taken  back  by  the  owners ;  another,  of 
the  goods  being  so  damaged  as  to  require  a  delay  which 
would  cost  more  than  the  value  of  the  freight  The 
answer  to  the  first  case  b,  that  it  is  not  possible  to  con- 
ceive that  a  prudent  man,  uninsured,  would  have  given 
back  the  goods,  without  receiving  fireight;  and  to  the 
second,  that  if  such  a  person  could  have  left  the  goods 
behind,  the  underwriters  would  be  liable.  It  is  ad- 
mitted on  the  other  side^  that  there  may  be  a  total  loss 
of  freight  to  chaige  the  underwriter,  though  the  ship 

(a)  DaugU  231.  (6)  1  Marsh.  447.  6  TawiU  8S, 

is 
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is  not  lost ;  as  if  she  be  not  worth  repairing :  and  yet  it       1825. 
might  be  said  in  that  case,  as  well  as  this,  that  the       ^^ 

.      ^  MOADT 

underwriter  on  freight  had  nothing  to  do  with  the  agai$uu 
repairs  of  the  ship ;  and  that  the  loss  was  occasioned 
bj  the  default  of  the  assured,  in  not  incurring  the  ex* 
fence  of  a  repair,  as  it  was  said  to  be  incurred  in  this, 
by  his  not  choosing  to  incur  the  expence  of  delay.  The 
only  reasonable  rule,  which  will  secure  a  full  indemni^ 
to  the  assured,  is,  that  a  loss  occasioned  by  acts  such 
as,  m  the  ordinary  course  of  affiiirs,  are  adopted  in  con- 
sequence of  the  peril,  is  a  loss  occasioned  by  chat  peril, 
and  that  the  underwriters  are  liable  lor  it 

J.  Palloct  in  reply.  It  would  be  very  dangerous  to 
giTe  tbe  master  the  power  of  deciding  whether  it  was  the 
interest  of  all  parties  not  to  wait .  In  the  cases  of  in- 
surances on  ship  and  goods,  or  both,  as  the  under- 
writer  b.  liable  for  repairs  of  the  ship,  or  for  damage 
to  the  goods,  the  master  may  safely  be  entrusted  with 
a  discretion  not  to  repair,  and  treat  it  as  a  total  loss, 
if  the  r^Murs  would  be  more  than  the  value  of  the  vessel, 
or  the  damage  to  the  goods  leaves  nothing  worth  pre* 
serving;. but  the  reason  wholly  fiuls,  as  applied  to  an 
insurance  on  freight,  upon  which  a  partial  loss  .creates 
no  claim ;  and  it  would  be  most  dangerous  to  leave 
it  to  the  discretion  of  the  master,  who  would  have  to 
decide,  not  wfiether  the  underwriters  on  freight  should 
be  liable  for^a  total  or  partial  loss,  but  whether  he  should 
be  liable  at  all  or  not 

Cur»  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.,  who  after  stating  the  facts  of  the  case, 

pro- 


JOKI8« 
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1825.  proceeded  as  follows : — ^Tbe  question  was,  whetlier  under 
tJJ[^][^  these  circumstances  the  underwriter  was  answerable 
if^  /?ro  tarUo  for  the  freight  of  these  goods,  thus  relanded 
and  left  behind  ?  and  there  appears  to  be  no  case  or 
decision  exactly  in  point,  and  yet  such  an  occurroice 
roust  probably  have  happened  many  times,  and  iq)on 
the  whole  we  are  of  opinion,  that  the  underwriter  was 
not  liable  for  the  freight  of  these  goods»  It  may  be  very 
true,  that  the  most  prudent  thing  for  the  master  of  the 
ship  might  be  to  leave  the  goods  behind,  and  sail 
without  them ;  but  it  does  not,  therefore,  follow  that  the 
underwriter  is  to  make  good  the  freight  thereby  lost. 
If  it  should  be  held  in  a  case  of  thb  kind,  that  the  under- 
writer would  be  liable  to  make  it  good,  it  would  open  a 
temptati<Hi  to  the  master  of  a  ship  to  sail  away  under 
ciicumstanoes  like  these,  instead  of  stopping  until 
tha  goods  could  be  reshipped,  which  would  be  very 
mischievous.  We  think  inconvenience  would  result 
by  laying  down  a  rule  which  should  make  the  under- 
writer answerable  in  a  case  of  this  kind.  It  is  veiy  proper 
tfiat  the  master  should  exercise  a  discretion  whether  it 
be  more  fit  to  leave  the  goods  behind,  and  give  up  the 
value  of  the  freight,  than  to  bring  them  home.  But  it 
by  no  means  follows  as  a  consequence  that  if  he  does  in 
the  sound  exercise  of  his  discretion  leave  part  of  the 
goods  behind,  and  his  owner  thereby  loses  freight  pro 
lanto,  that  he  can  throw  that  loss  on  tfie  underwriter. 
This  bemg  die  opinion  of  the  Court,  the  rale  must  be 
made  absolute  for  setting  aside  the  award. 

Rule  absolutfS. 
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1825. 


Palmer  and   Another  against  Forsyth  and  fi^edne$day, 

^  June  22d. 

Bell. 


A  RCHBOLD  shewed  cause  against  two  rules,  one  a  emm  em- 

'-^  -  ,  .  •.     i»  1    1  ,       not  be  remoTed 

lor  quashing  a  writ  of  habeas  corpus  cum  causa,  the  by  hab.  corpus 
other  for  quashing  a  writ  of  certiorari  and  return  which  i^SSSwcoitftl 
had  issued  in  this  case,  and  for  a    procedendo.     It  fc^^I^J^u  ^^t" 
appeared  by  the  affidavits,  that  an  attachment  issued  out  tj«i»y  o";«jn- 
of  the  Court  of  Pleas,  at  Bermich.  at  the  suit  of  the  ciwtody. 

Where  a  cer- 

pkiiiti&  in  the  following  form,  directed  to  the  seijeants  tioraii  ismcd  to 

remote  a  cimr 

at  mace  of  that  court.    *<  Arrest  the  goods  of  T.  Forsythe  from  an  inferior 
and  71  Bell^  in  an  action  upon  the  case^  at  the  suit  of  court  below 


Palmer  and  A.B.to  their  damage  200/.    Take  good  ^^^^ 

WI  fcr  1621.  2s.  6d:'    Bail  was  taken  in  the  foDowing  ^^'^hb 

form,  "In  the  Court  of  Pleas,  Berwidk.    Palmer  and  f^V^^ 

'  the  wnt  and 


A.  B.  plaintiffi,  and  Forsythe  and  Bell  defendants.    Bail  ntarn.  and 

•  "^  awarded  a  pre- 

fer the  defendants,  J.  M.  G.  M./*    A  writ  of  habeas  cedando. 

corpus  cum  causa,  issued  on  the  13th  of  Aprils  the 
Tctnrn  to  which  set  out  the  attachment  and  bail-piece,  and 
stated  that  at  the  next  court  after  the  bail,  a  plaint  was 
entered,  and  that  the  defendants  had  not  been  othervrise 
in  custody.  On  the  20th  of  Aprils  and  before  the 
ittom  of  the  habeas  corpus,  a  writ  of  certiorari  issued, 
directing  the  Mayor,  &c.  of  Berwick  to  send  to  this 
court  **  the  plaint,  with  all  tlungs  touching  the  same,  fully 
and  intirely  as  it  remains  in  court''  The  return  set  out 
cofries  of  the  attachment,  bul  piece  and  plaint,  and 
then  proceeded,  ^  and  so  the  said  precept,  action,  bail 
piece  and  plaint,  are  still  remaining  in  the  said  court 
undetermined,  and  this  is  the  tenor  of  the  record  and 

process 
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1825.  process  of  the  sdd  plaint.  It  was  sworn  to  be  the 
p^^^^  practice  in  the  Couit  of  Pleas  at  Berwick^  that  when 
agauut  goods  are  attached  and  bail  is  given,  the  goods  are  re- 
tamed  to  the  defendant,  and  not  to  the^baiL  No  appear- 
ance ys  entered  for  the  defendant,  and  on  final  judgment 
execution  issues  against  the  goods  of  the  defendant  and 
the  persons  of  the  bail,  not  against  the  person  of  the 
defendant,  over  which  the  bail  have  no  power.  When 
goods  are  attached,  the  defendant  cannot  discharge  them 
by  surrendering  himself  to  prison.  Against  the  rule  for 
quashing  the  writ  of  habeas  corpus,  it  was  contended 
that  as  it  appeared  by  the  bail  piece,  that  bail  was  given 
for  the  defendant^  he  was  constructively  in  custody,  and 
that  consequently  the  proper  mode  of  removing  the  c^nse 
was  by  habeas  corpus.  [Jbbott  C.  J.  It  appeal)^  that 
the  effect  of  giving  bail  was  to  release  the  goo^Sj^^od 
that  the  bail  had  no  power  at  all  over  the  bo^y  of  the 
.  defendimts;  the  case  is,  therefore,  like  that  oiMikheU 
V.  Mitcheson  (a),  and  the  writ  of  habeas  corpus  most  be 
quashed.]  Then  the  certiorari  must  be  proper,  and  at 
all  events  a  procedendo  cannot  be  awarded, ,  £^  the 
record  having  been  removed  into  this  courts  caiyiot  be 
sent  back  to  the  court  below. 

■  • 
6. 22.  Cross  coniA.  The  certiorari  issued,  before  the 
habeas  corpus  had  been  returned,  that  was  irr^^lar,And 
a  sufficient  cause  for  quashing  the  writ ;  bMt .  th^^um 
is  also  irregular,  the  record  itself  hi^s  not  been  xetifrned 
but  merely  copies  of  the  di£krent  pro^eediuigs., 

Per  curiam.     The.  case  of  MUcheU  v.  Miid^^sffi*  is 
decisive  as  to  the  writ  of  habeas  corpus.     The  writ  of 

certiorari 
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oertiorBri  must  also  be  quashed,  because  ithns  been  im-        1825. 
properly  returned.    A  copy  only  of  the  record  has  been        ' 
returned,  instead  of  the  record  itself.     It  is  said  that  a      jigamit 
procedendo  cannot  be  awarded,  because  a  record  once 
ronoved  cannot  be  sent  back,  but  the  record  has  not 
been  removed,   both    rules    roust  therefore  be  made 
absolute. 

Rules  absolute. 


FOASTTH. 


Bevan  against  Jones,  Esq.  wednetoay. 


Where  a  d«. 
cUntion 


r\£CLARATION  stated  that  ope  Sophia  Sanders 

heretofore,  to  wit,  on,  &c.,  was  indebted  to  the  •guDstthe 

manlud  for  m 

phintiffin  the  sum  of  200Z.  in  respect  of  certain  causes  escape  alleged 
df  action  before  then  accrued  to  him  the  plaintiiF;  and  waiamsied 
being  so  indebted,  the  plaintiff,  for  recovery  of  the  ^  Serwanb 
debt,  to  wit,  on,  &c.  sued  and  prosecuted  out  of  the  p^  {^  befol^ 
Court  of  K.  B.  a  special  capias  ad  respondendum,  ^^^1^^^^' 
dieted  to  the  sheriff  of  Middlesex^  by  which  said  writ  P«« ''^ *f 

'  record  of  uie 

the  sheriff  was  commanded  to  take  the  said  Sophia  reoogniianoe,'* 

Uiat  S,  &  nir- 

Sandersy  &c.  and  her  safely  keep,  so  that  he  might  have  rendered  in 

diicharfle  oi  the 

her  body  in  fifteen  days  of  Easier  before  our  Lord  the  bail  and  after- 
Kii^  to  answer  the  plaintiff  in  a  plea  of  trespass  on  the  Held.^^e 


esse,  upon  certain  promises  therein  mentioned,  to  the  ^SiMnd  to  ^nwe 
damage  of  plaintiff  of  200/.,  as  it  was  said,  &c; ;  which  ^'^^'ll*^'* 
swd  writ  was  duly  marked  and  endorsed  for  bail  for  ^J«g«d,and 

"^  that  the  arer- 

129^  and  upwards,  and  was  delivered  to  the  sheriff  of  mentwasnot 

made  out  by 

Middlesex  to  be  executed ;  that  tlie  sheriff  arrested  the  the  prodocUon 

of  the  filazer's 
hooky  the  entry 
therdn  importiog  that  the  recognisance  was  taken  before  a  single  judge,  an  examined 
copy  of  the  entry  of  the  recognisance  of  bail,  stating  that  the  reeognisapce  was  taken  be- 
iore  the  Court  at  JVetimxmterf  having  also  been  given  in  evidence. 

said 


Joirti. 
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ISiS.  said  S.  Sanders^  and  detmned  her  in  custody  for  the 
cause  aforesaid,  and  took  t>ail  for  her  appearance;  that 

agmti  afterwards,  and  whilst  the  said  plea  was  pending  m  the 
said  Court  of  K.  B^  to  wit,  at  the  return  of  the  said 
writ  in  the  same  Easter  term,  in  the  5th  year,  &c,  before 
Sir  J.  Bayleyy  Knight,  one  of  the  justices  of  the  said 
Court,  &c.,  came  Charles  Hoick  and  WiUiam  MUkr, 
in  their  proper  persons,  and  then  and  there  acknow« 
ledged  themselves,  and  each  of  them  did  acknowledge 
himself,  to  owe  to  the  said  plaintiff  the  sum  of  258/.,  and 
then  and  there  did  consent  for  themselves,  and  each  for 
himself  and  their  heirs,  that  the  said  sum  should  be 
made  of  their  lands  and  chattels,  and  levied  to  the  use 
of  the  said  plaintifi^  upon  the  condition  that  if  judgment 
should  happen  to  be  given  in  the  sidd  Court  for  the 
plaintiff  against  the  said  S.  Sanders  in  the  said  plea,  that 
then  the  said  S.  Sanders  should  pay  and  satisfy  aD 
such  damages,  &c.  or  render  herself  8te.,  as  Ig  iht 
retard  of  the  said  recognizance,  4^.  more  Jidfy  op- 
pears:  that  on  Ae  15th  day  of  Mcy,  in  the  said 
Easter  term,  &c.,  the  said  5.  Sanders  surrendered  her- 
self in  discharge  of  her  said  bail,  at  the  suit  of  the 
said  plaintifl^  in  the  plea  aforesaid ;  and  was,  there- 
upon, committed  by  Sir  Ouaies  Abbott,  Knight,  && 
to  the  custody  of  the  marshal,  &c.,  there  to  remain,  ftc^ 
as  by  the  record  of  the  said  surrender,  now  remaining 
in  the  said  Court,  more  fully  appears.  The  dedaration 
then  allied,  that  the  defendant  sufiered  the  said  S. 
Sanders  to  escape.  Plea  not  guilty.  At  the  trial  before 
AbboU  C.  J.,  at  the  Middlesex  sittings,  after  last  Michaels 
mas  term,  the  plaintiff  proved  the  issuing  of  the  writ, 
as  stated  in  the  declaration  and  the  arrest,  and  an  ex- 
amined copy  of  the  entry  of  the  recognizance  of  bail, 

18  stating 


Jom^. 
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stoo^  that  the  recognizance  was  taken  before  the  Court  1 825. 
at  Westminster*  An  objection  being  made,  that  this  — — 
did  not  sustain  the  allegation,  that  the  recognizance  was  agianu 
taken  befopre  a  judge  at  chambers ;  the  plaintiff  produced 
the  filazer^s  book,  from  which  it  appeared,  that  Charles 
Hatch  and  William  Miller  became  bail  above,  and  that 
eatrj  imported^  that  the  recognizance  was  taken  before 
a  single  judge;  and  it  was  proved,  that  where  bail 
is  so  taken,  before  a  judge  at  chambers,  the  entry 
of  the  recognizance  states  it  to  have  been  taken  before 
the  Gmrt  On  the  part  of  the  defendant  it  was  still 
objected,  that  the  plaintiff  was  bound  by  the  alIq;ation 
in  his  declaration,  to  prove  a  recognizance  of  bail,  taken 
beforeSir  J.  Aiy/^at  chambers.  The  Lord  Chief  Justice 
reserved  the  point ;  and  the  plaintiff  obtained  a  verdict* 
A  rule  nisi  for  entering  a  nonsuit  having  been  obtained 
ia  Hilaiy  term, 

Scarlett  and  Chitty  now  shewed  cause.  The  variance 
in  this  case,  between  the  statement  and  the  proof  of  the 
mode  in  which  bail  was  given,  is  not  a  sufficient  ground 
for  entering  a  non-suit.  The  substantial  allegations 
were,  that  bail  was  given,  that  &  Sanders  was  rendered 
in  discharge  of  her  bail,  and  afterwards  escaped* 
Whether  bail  was  put  in  before  a  judge  at  chambers, 
or  in  court,  the  result  was  the  same;  and,  therefore, 
the  allegation  that  bail  was  put  in  before  a  judge  at  cham* 
bers,  was  satisfied  by  the  filazer's  book,  which  shewed 
that  bail  bad  been  put  in  before  a  single  judge ;  It  was. 
not  necessary  to  produce  a  recognizance,  purporting  to  be 
taken  before  him.  The  statement  of  the  place  where  bail 
was  put  in  was  surplusage,  and  not  matter  of  description; 
it  was,  therefore,  unnecessary  toprove  \tjWigleyy.Jones[a\ 

(a)  5  Easti  44a 

Voju  IV.  E  e  PurceU 


JOMBS. 
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1825.       Purcett  v.  WNamara  {a\  PhUlipa  v.  Sham  (b),  Braper 

V.   GarratL  (c)     It  will,  perhaps,  be  uirged,   that  the 

tigamtt  plaintiff  is  bound  by  his  reference  to  the  record,  the  re- 
cognizance of  bdl  being  pleaded  with  a  protU  patet  per 
recordum ;  but  that  reference  is  clearly  surplusage ;  and, 
in  a  very  recent  case,  Stoddart  v.  Palmer  ((/),  it  was  held 
by  this  Court,  that  such  an  averment  did  not  bind  the 
plaintiff  to  prove  that  which  was  surplusage. 

Campbell  contra.     It  must  be  admitted  that  if  the  al- 
legation in  question  can  be  rejected  as  surplusage,  the 

» 

ground  of  this  motion  &ils.  But  it  cannot  be  '  so'  re- 
jected, for  in  all  actions  against  officers  for  escapes,  it 
is  necessary  to  shew  how  the  party  came  into  custody. 
In  PurceU  v.  M'Namara,  Phillips  v.  Shaw,  and  SiMJtdrt 
v.  Palmer,  the  variance  was  merely  as  to  the  tim6  wTien 
the  judgment  was  obtained,  and  there  was  no  de- 
scription of  the  judgment  itself;  they  are,  therefore,  pef^ 
fectly  distinguishable  from  this  case.  In  certain  cases, 
bail  may  and  must  be  taken  before  a  judge  at  chambers, 
and  the  entry  of  the  recognizance  on  the  roll  wouTd 
describe  it  as  so  taken.  An  entry  of  a  recognizance 
describing  the  bail  as  taken  before  Mr.  Justice  Baytey 
would  have  supported  the  allegation  in  this  case,  which, 
therefore,  cannot  be  supported  by  an  entry  of  a  recog- 
nizance before  the  Court  at  Westminster.  In  Wtgtey  v. 
Jaties  {e\  the  commitment  was  on  mesne  process  only. 
Here  it  was  essential  for  the  plaintiff  to  shew  how  the 
prisoner  came  into  custody ;  the  proof  did  not  support 
the  allegation,  and  as  the  subsequent  allegations  de- 


(a)  BEaUtlSl* 

(d)  5^.4C.  S. 

• 

(6)  AB.iA^AZS. 

(f)  5  Eastj  410.            . 

, 

(c)  2JB.  4C.2. 

•     •                            1         ' 

pended 
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penikd  upon  it,  the  mrianoe  b  fatal,  Wehb  v.  Heme{fl\  I8S5. 

Tamer  \.  Eylcs.  (4)  ~~" 

Cur*  adv.  vuU*  agmntt 


Batley  J.     This  was  an  action  against  the  marshal 
for  an  escape.     The  declaration  stated,  that  a  debtor 
*had  been  arrested  and  gave  bail  to  the  action,  and  after- 
wards surrendered  in  discharge  of  her  bail,  and  was 
thereupon  committed  by  my  Lord  Chief  Justice  to  the 
custody  of  the  marshal.  In  the  statement  of  giving  biul 
t9  the  action,  the  allegation  was,  that  the  bail  came  be* 
fore  me,  at  my  chambers,  in  Setjeanfs  Inn,  and  ac- 
knowledged to  owe  a  sum  of  money,  258/.,  upon  con- 
dition, that  if  judgment  should  happen  to  be  given  for 
the^  pl^int]£^  the  defendant  should  pay  and  satisfy  all 
damages,  or  render  herself  to  the  marshal.     And  this 
allegation  was  followed  up  by  an  averment  proul  patet 
per  recorduMs  plea  of  not  guilty  was  pleaded.    Upon 
the  trial,  the  plaintiff  produced  the  entry  of  a  recogni- 
zance of  bail,*and  the  entry  of  special  bail  in  the  filazer's 
book  to  verify  this  allegation.     But  the  former  imported 
not  that  the  recognizance  was  taken  before  me^  at  Ser^ 
j^anis  Inn,  but,  in  court  at  Westminster^  and  the  latter 
imported  that  bail  was  put  in  before  me»  but  did  not  state 
whether  it  was  put  in  at  chambers  or  in  court     And  on 
motion  for  a  nonsuit,  the  question  was,  whether  this  was 
evidence  to  support  the  averment  in  the  declaration.  There 
was  other  evidence  to  shew,  that  upon  a  recognizance 
.  taken  before  a  judge  at  chambers,  it  was  the  course  of  pro- 
ceeding  to  enter  it  as  if  it  were  taken  in  court.    It  was  not 
disputed,  but  that  this  was  an  essential  part  of  the  plain- 
tiff's case,  for  though  the  debtor  was  committed  by  the 
Lord  Chief  Justice,  the  validity  of  that  commitment  de- 
Co)  l^.j-P.SSl.  (6)3A^P.4  6. 

£  e  2  pended 
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IS9S.        pended  09  the  previous  allegation  that  bail  above  was  put 
P  in  ;  for  until  that  was  put  in,  there  could  be  no  render  in 

^ohiM        discharge  of  bail,  and  no  valid  commitment.    The  point 
insisted  on  was,  that  the  allegation,  as  to  the  recognizance 
of  bail,  was  matter  of  inducement  only,  and  that  the  plain- 
tiff was  at  liberty  to  prove  by  evidence,  dehors  the  recog- 
nizance, that  it  was,  in  fact,  taken  before  me  at  chambers, 
and  that  the  course  of  the  Court  was  to  enter  them  as 
if  taken  in  court     Purcell  v.  M^Namara  (a),  and  Slod- 
dart  v.  Palmer  (b),  were  relied  upon.     The  first  of  tliose 
cases  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion, and  it  was  held  not  to  be  necessary  to  prove  the 
exact  day  of  the  plaintiff's  acquittal,   as  laid  in  the  de- 
claration, inasmuch  as  it  appeared  to  have  been  before 
the  action  brought ;  xmd,  therefore,   that  a  variance  in 
that  respect,  between  the  day  laid  and  the  day  stated 
in  the  record,   which  was  produced  to  prove  the  ac- 
quittal, was  not  material.     In  the  latter  case,  the  ac- 
tion was  for  a  false  return  to  a  fieri  facias,  and  the 
declaration  stated   that  the  plaintiff  in    Trinity  term, 
2  G.  4.,  by  judgment  recovered,  as  appears  by  the  recotti, 
and  the  proof  was  of  a  judgment  in  Easter  term,  S  G.  4. ; 
and  this  was  held  to  be  no  variance,  because  tlie  aver- 
ment, as  appears  by  the  record^  was  surplusage,  and  migbt 
be  rejected,  inasmuch  as  the  judgment  was  not  the  found- 
ation of,   but  mere  inducement  to  the  action.     To  those 
cases  ^"B  readily  subscribe.     But  do  thejr  lead  to  a  con- 
clusion in  favor  of  the  plaintiff  in  this  case  ?  Whether 
the  acquittal  was  at  one  time  or  another,  it  was  equally 
an  acquittal,  and  whether  the  judgment  was  of  one  term 
or  another,  it  was  equally  a  judgment     But  whether 
this  be  or  be  not  a  recognizance,  depends  upon  the  ques- 
tion, whether  the  acknowledgment  was  made  before  a 

{a)  0  East,  157.  {b)  3  J?.  ^  C  2. 

competent 


JOVKS. 


i>  THE   Sixth  Year  of  GEORGE  IV.  f09 

competent  tribunal.  4  judge  is  competent  to  take  it,  ]  825* 
iind  the  Ck>urt  is  competent  to  take  it,  but  it  'might  be 
taken  either  by  the  Judge  or  by  the  Court,  and  it  is  a::mnst 
essential  to  state  that  it  was  taken  before  the  one  or 
tiie  other.  There  is  a  difiereuce  in  ei&ct  between  a 
recognizance  taken  in  court  and  one  taken  before  a 
judge  at  chambers,  for  the  scire  facias  m  the  former  case 
must  be  in  the  county  ill  which  the  Court  sits ;  in  the  latter 
it  may  be  either  in  that  county,  or  in  the  county  in  which 
it*  is  taken,  Hall  v.  Winckfield{a\  Kermy  v.  Thomk>n.  {b) 
In  the  cases  relied  on  by  the  plaintiff  there  was  nothing 
new  introduced  in  the  evidence,  there  was  only  a  failure  of 
proving  a  non-essential  description;  but  in  this  case  there 
must  be  the  introduction  of  new  matter  to  prove  an 
essential  and  indispensable  fact  Although  a  recognisance 
m  this  Court  is  not  considered  a  record  until  it  is  entered^ 
05  appears  by  Shuttle  v.  Wood  (c),  yet  when  entered  it  is 
a  recognizance  from  the  first  acknowledgment,  and,  as  a 
record,  from  that  time  binds  person  and  lands.  That  is  laid 
down  in  Hall  v.  Winckfield.  {d)  Then  the  only  possible 
evidence  of  it,  is  the  record,  and  no  extrinsic  evidence 
can  be  resorted  to,  to  prove  a  record,  much  less  to 
contradict  it.  If  evidence  were  allowed  to  be  given  by 
the  filazer*s  book,  that  bail  was  put  in  before  the  Judge 
at  chambers,  it  would  be  necessary  to  go  further, 
and  give  parol  evidence  of  what  was  done  in  each  case,- 
to  shew  what  were  the  terms  of  the  recognizance,  ac- 
cording as  the  action  was,  by  original  or  not  The 
book  mentions  the  word-bail  {e)j  but  can  the  Court  take 

• 

notice  of  the  meaning  of  the  word  'bail?'    Unless  they 

(c)  J^d6orM95.  (c)  Salkeid^Se^. 

(*}  2fr.JBL  768.  (d)  Hobart,  195. 

(e)  The  form  of  Uie  entry  in  Uic  filagers  book  b  as  follovri : 
Takco  and  acknowledged  C      A,  B.  is  delireced  tobaiiloC  />•  and  E,  JF.» 
^cfim  mc.      J.  Baifieif,    (  at  the  suit  of  G.  H, 

E  e  3  canr 


♦10  CASES  ra  TRINITY  TERM 

1688.  '  can,  there  must  be  parol  «videtioe  gl^en  of  v^t  tbe  rp> 
Bkvah  cognizance  was,  therefore  it  would  be  in  part  pvmed -b]r 
f*^^  pBtol.  In  tlie  cases  cited  the  records  produtediiutiparted 
the  allegation,  because  it  made  out  the  whole  that  was 
alleged,  except  an  immaterial  part  which  mi^t  be 
rejected  as  surplusage^  and,  therefore,  required  fio  pvoof. 
But  in  this  case  the  entry  of  the  recognizance  did  not  sup- 
port the  allegation,  for  it  varied  from  it  in  a  very*  essential 
particular,  the  aDegation  was,  that  the  recognizance  was 
entered  into  before  me  in  London  at  tny  dtiambbrs.  The 
record  which  was  produced  in  evidence  purported  that  it 
was  in  the  court  at  Westminster.  The  record  prodaced, 
therefore,  does  not  support  the  allegation,  but  contradicts 
it,  and  the  parol  evidence  contradicts  the  record  produced, 
for  it  is  to  shew  tliat,  though  it  purported  to  be  taken  in 
court,  it  was  not  taken  in  courts  and  that  purporting  to 
be  taken  where  the  court  sat,  it  was  not  taken  there^  but 
in  London.  Shuttle  v.  Wood  (a),  in  Salkeld  56^.S59  and 
6th  Mod.  42.  is  exactly  the  converse  of  this,  and  tfiere 
the  variance  was  held  to  be  fatal.  It  was  an  action  of 
debt  on  a  recognizance.  The  recognizance  was  stated 
to  have  been  taken  in  the  Court  of  Common  Pleas, 
before  the  Lord  Chief  Justice  and  bis  companions.  Tbe 
defendant  pleaded  nul  tiel  record.  The  record  piDdnced 
imported  that  the  recognizance  was  entered  into  before 
Mr.  Justice  Nevil,  at  his  chambers  in  Serfcantt?  Inn, 
London^  and  by  him  brought  into  court,  and  Irhether 
that  was  a  failure  of  the  record  was  the  question.  It 
was  argued,  that  it  was  the  constant  practice  of  the 
Court  of  Common  Pleas,  for  above  twenty  years,  to 
recite  recognizances  taken  at  the  Judges'  chambers  as 
taken  in  court,  but  HoU  Chief  Justice  answered,  "  Then 
they  must  make  their  entry  so,  or  else  their  usage  is 

(a)  By  the  names  of  Chetitf  ▼.  Wood. 

contrary 
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cmtMrjr  to  law.    Here  the  entry  is  made,  that  the  re-       1825^ 
oqgnisMiee  18  taken  ill  £«iidp»  bef^  — — ^ 

btrr;  and  k .  waa  held  by  the  whole  Court,  that  there  a§aintt 
us  a  iital  vaiianQe.''  The  only  difference  between  that 
case  and  this  ia»  that  the  recognizance  waa  the  gist  of  the 
artttw^and  here  it  ia  inducement  only;  but  though  it 
was  iodaeenient  only,  it  was  an  essential  aUe^tioui  and 
nqaised  psoof ;  and  as  the  entry  of  record  is  the 
oniy^'jesjiMg  evidence  of  it,  whether  it  is  a  substan- 
tive sH^tioo^  or  whether  it  is  only  inducement,  there 
waa  a  Uiiw»  of  proof,  and  the  rule  for  a  nonsuit  must 
be  Qtade,absolttte. 

Rule  absolute  for  a  nonsuit. 


Harris  against  Saunders.  ^I^lf^il 

A  S8UMPSIT  on  a  judgment  obtained  in  HilaTy  term  A  judgment 

Xl.  obtained  in  one 

1^21,  in  the  Court  of  Common  Pleas  in  Ireland,  of  tbe  superior 
The  plaintiff  having  obtained  a  verdict,  a  rule  nisi  had  [„nti  since  Uio 
been  obtained  for  arrestbg  the  judgment,  upon  the  record  in  JSn^. 
ffound  that  since  the  union  assumpsit  would  not  lie  on  J^^jJ^^**' 
«V.;a,chjudgaient.  ^^^^^^ 

judgment 

\MaTfyat  and  Sehyn  shewed  cause.  Assumpsit  is 
maifUainable  on  a  foreign  judgment,  Crawford  v.  Whittal 
(a\Bcnxis$  v.  Bradshaw  (J),  Plastaao  v.  Van  Uxem.  {c)  The 
question  is,  whether  since  the  act  of  union  a  judgment 
obtamed  in  Ireland  is  a  record  of  this  country.  By  the 
act  of  union  39  8c/40  G.  3.  c.  67.  ^^  all  laws  in  force  at 
the  Ume  of  tbe  union,  and  all  courts  of  civil  and  eccle- 

(a)  IhivgUuyA,  (6)  5.  (ff)  ib. 

£  e  4  siastical 
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1S95*  smgticiil  jurisdiction  within  the  respective  Ungdom^ 
shall  remain  as  now  by  law  established  withiB  the  t^ 
spectlve  kingdoms,  subject  only  to  such  aiteratioos  and 
r^olationsy  from  time  to  dme,  as  ciroamstanoes  8[^)eBr 
to  the  parliament  to  require/'  Since  the  union  with  Snt^ 
Utiid  and  Ireland  assumpsit  has  been  frequently  brought 
on  &olrA  decrees  and  on /mA  judgments.  InVauglUmi. 
Plunkeft  (a)  assumpsit  was  brought  in  this  county  on  a 
judgment  obtained  in  the  Cdurt  of  Exdiequerin  Mandf 
and  Chambre  J.  reserved  the  point,  whether  siooe  tlie 
unioh  a  judgment  obtained  in  Ireland  was  a  recovd,  but 
the  defendant  acquiesced  in  the  verdict  found  iq^ainst  him. 
In  CoUins  v.  Lard  Maiheo)  {b\  the  question  was  not  de- 
cided. The  Court  gave  judgment  on  the  gronad  diat 
the  plea  ought  to  have  concluded  to  the  country.  Butf 
assuming  that  debt  may  be  maintained,  it  does  not  fel- 
low that  assumpsit  will  not  lie.  It  is  not  necessafy  to 
bring  debt  in  this  country  on  a  recognizance  of  boil  taken 
in  Ireland.  The  practice  of  bringing  actions  of  debt  upon 
such  recognizances,  probably  arose  from  thentoessitf 
of  suing  in  that  mode  upon  reo^izances  in  the  nature 
of  statute  staple  which  are  under  seal.  Debt  lies 
on  all  contracts  for  the  payment  of  money,  but  assumpsit 
lies  on  almost  any  such  contract.  The  antecedent 
liability  on  the  judgment  is  a  good  consideration  for  a 
promise.  If  it  be  a  record,  still  it  is  to  be  proved  before 
a  jury  by  a  copy,  Collins  v.  Lard  Mathem.  A  plain* 
tiff,  therefore,  is  at  liberty  to  declare  ei^r  in  assumpsit 
or  in  debt. 

Evans  contrtl.    Debt  is  the  proper  form  of  action  on  a 
record.   Comyn's  Digest,  tit.  Debt.  A.  2.     It  lies  upon 

(a)  3  Taunt.  S5.  (6)  5  j&Vsf,  475. 

a  judg- 
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a  judgment  given  m  ft  foreigii  court.  But  in  that  case  1825^ 
thejttdgnent  is  not  a  specialty,  and  the  grounds  of 
it  majr  be  diewn  and  impeached  by  the  defend- 
ant The  question  is,  wh^er  since  the  union  a  jadg- 
meot  given  in  Ireland  is  a  recotd  of  this  country  ? 
The  only  instance  where  assumpsit  appears  to  have 
been  brought  on  a  judgment  given  in  Ireland  is  Vaughan 
▼.  KmUcett  (a),  and  it  does  not  appear  what  ultimately 
became  of  the  case.  There  may^  perhaps,  have  been 
instances  wfaeve  assumpsit  has  been  brought  on  decrees 
of  the  courts  iit  Scotland,  but  no  objection  to  the  form 
of  adiMi  having  be«i  taken,  they  do  not  decide  what 
the  lair  is*  In  Collins  v.  Lord  Matkrw  {b)^  this  Court 
intimaled  a  clear  opinion,  that  since  the  union  the 
judgments  of  die  IriA  Courts  were  properly  pleadable 
S6  records.  The  act  of  union  make^  Great  Britain  and 
hekmd  one  country,  and  a  record  of  one  part  of  the- 
ooimtry  is  a  reoord  of  the  wholes  Walker  v«  Wilier  is 
tn  authority  to  shew  that  nul  tiel  record  cannot  be 
pksded  to  a  foreign  judgment^  and  Cdlins  v.  Lord  Ma* 
thet9  shews  diat  it  is  a  proper  plea  to  an  action  brought 
on  an  Irish  judgment  \Abboit  C.  J.  Have  you  con*^ 
ado'ed  whether  in  the  distribution  of  assets  a  judgment 
given  by  one  of  the  superior  Courts  in  Ireland  is  con^* 
sidered  entitled  to  priority  in  England  as  a  specialty  debt, 
or  a  mere  simple  contract  debt  ?]  In  Otax!y  v.  Bxmsojf  {f)% 
the  question  was  mooted,  whether  an  English  judgment 
^^  to  be  considered  as  a  simple  contract  debt  in  Ireland^ 
but  it  does  not  appear  to  have  been  decided. 


(a)  3  Taunt.  85.  {b)  5  Ernst,  475. 

(c)  2Str.  1090   Vin,  At.  Ireland.  (E.)  pi.  5. 


Abbott 


414 


CASES  IN  TRINITY  TERM 


IS2S. 


HAmUA 

agahut 
SAimraM* 


Abbott  C.  J.  There  is  asodier  difficulty  in  thb 
oase.  If  this  is  to  be  considered  a  judgment  .in  this 
country,  it  will  bind  the  land.  These  points  were  not 
considered  in  CoUins  t.  Lard  Mathem.  The  act  of 
union  says,  '^  that  all  laws  in  force  at  the  time  of  the 
union  shall  remain."  Now,  before  the  union,  a  judg- 
ment given  in  Ireland  would  not  bind  lands  in  this 
country.  To  hold  that  it  would  since  the  union,  would 
have  the  effect  of  altering  the  law.  Adverting  to  those 
consequences  as  at  present  advised,  we  think,  that  as- 
sumpsit will  lie,  but  as  these  points  may  have  come  upon 
the  defendant  by  surprise^  we  will  dischaige  the  rule 
nisi,  giving  the  defendant's  counsel  a  few  days  to  con- 
sider these  points. 

The  case  stood  over  to  this  day  when  the  Lord 
C.  J.  said,  that  since  the  argument,  Selwyn  had  fur- 
nished the  Court  with  a  note,  of  the  case  of  (^^way 
V.  Ramsay  (a),  by  which    it  appeared  to  have*  been 

so 

(a)  Oiway  V.  Ramsay,  S.  C«,  ihortly  reported  in  9  Sirttn^,  1C9(V 
14  riMT,  569.  til.  IreUmtL  (E.)     B.  R.  Hil.  7. 10  G.  SL 

Error  from  the  Court  of  King's  Bench,  in  Ireland,  on  ii  jvdgQiMit  given 
in  the  Court  of  Common  Pleas  there,  in  an  action  of  d^t  brooghtagaiast 
the  defendant  (who  was  made  czecatrix  to  her  husband)  a|^n  a  judg- 
ment here,  to  which  action  defimdant  pleaded  that  her  huifcand  upon  Ibeir 
intermarriage  entered  into  articles  with  trustees  to  leave  her  the  sum  of 
3000/.  by  his  will,  and  gave  a  bond  for  the  perfonnance  of  it*  i&d  thit  in 
ftct  he  did  not  leave  her  50001.  by  his  will ;  and  that  the  htiaband  in  his 
lifetime  confessed  a  judgment  upon  this  bond,  by  which  she  becanie  en- 
titled to  this  30001,,  and  that  she  had  not  assets  ultra.  To  this  plea  there 
was  a  demurrer  and  joinder,  and  judgment  in  both  courts  Ihcfe  given  for 
the  defendant. 

Tojflor  argued  for  the  defendant  in  error,  and  Choftpk  Segt.,  contr^ 

Lord  Haedwickk  C.  J.  said,  ho  did  not  intend  to  gfv«  any  opteion  in 
this  case,  but  as  it  was  to  be  argued  again,  he  would  break  the  ose  a 
little  for  the  better  information  of  tliose  who  were  to  speak  to  it  again* 
In  this  case  (here  were  two  principal  questions :  — 

16  1st.  Whe- 
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tofemnly  decided,  sfUit  two  arguments;  that  before 
dre  imion,  a  judgmetfit  given  in  England  hud  not  dre 
force  a!ml  effect  inr  Ireland,  of  a  judgment  of  reocvd'm 

tliat 


Hakau 

againti 


lit  Wbctker  an  action  of  detA  vill  )ie  in  Ireiand  upon  a  ^idgment 
ghen  in  a  superior  court  in  England  f 

Sd.  If  such  action  will  lie,  if  any  priority  or  preference  it  to  be  given 
in  hdand  lo  a  Jndgnlent  obtained  in  England,  before  a  judgment  ob- 
tvoed  in  Inhnd,  or  vice  versa  ? 

The  cases  dted  as  to  the  jurisdiction  of  counties  palatine  are  not  to  the 

present  purpose,  because  those  counties  are,  and  ever  were,  part  of  the 

laBJ^dcnaaf  Bm^tmd,  whereas  Ireland  is  only  part  of  the  Cn»wn  of 

Eioghmd*    Nor  can  any  argument  be  drawn  in  this  case  from  our  super- 

intending  the  laws  of  Ireland^  because  they  are  only  considered  tliere  as 

coming  by  way  of  appeal.     For  as  Ireland  is  a  province  to  England,  and  - 

'tOQsdljuoitly  is  subject  to  b^  bound  by  our  Iaw%  and  is  so  bound  by  our 

statutes  where  named  in  them,  it  is  necessary  that  Ireland  should  submit 

to  the  final  interpretation  and  judgment  of  this  kingdom.     And  the 

reason  is  because  that  the  power  of  giving  a  find  exposition  and  oonitruc- 

hrn^f  «  MtP  it  iqual  io  a  puwer  of  maimg  itg  for  in  such  a  case  Ireland 

might  expound  the  law  as  they  pleasedi  and  so  defeat  the  very  intention 

of  the  law-makers ;  wherefore  it  is  absolutely  necessary  that  the  kingdom 

ti£ngfam4f  which  g^ves  laws  to  Ireland,  should  have  the  final  determin- 

«i«  of  tho«  taw..    But  tU.  b  .D  «tion  of  d<bt  brougbt  ta  7«W 

upon  a  judgment  given  in  England,  which  judgment  given  in  England 

emupl  be  eaecuted  m  Ireland,  beeaute  Vfe  cannot  send  otw  writ  to  the  sher^ 

h  irtiQwU    And  the '  reason  of  a  judgment  given  hereupon  a  writ  of 

ctroc  00  a  judgment  in  Ireland,  bein^  executed  In  Ireland,  is,  because  we 

CHi/ioni  this  court  certify  to  the  coi^  in  Ireland  our  proceedings  here. 

And  ^judgfnifU  in  England  cannot  binfl  lands  m  Ireland  because  we  can- 

lut  Had  o  unrit  to  the  sheriff  to  extend  lands  there. 

The  principal  doubt  in  this  case  is,  that  the  Courts  in  England  and 
Jfdmd  proceed  in  this  case  by  the  same  rules  of  law ;  and  therefore  it 
Mtnshaidif  a  judgment  given  here  should  not  be  Res  Judicata  in  Ire^ 
iani.  For  in  proceedings  by  the  civil  law  where  all  nations  proceed  by 
the  ssme  rules  a  sentence  given  in  one  nation  is  held  valid  by  another ; 
wherefore  a  sentence  given  in  France  by  the  Court  of  Admiralty  there 
for  the  condemnation  of  a  ship,  is,  by  a  proper  certificate  of  the  Court,  held 
vatid  bare.  So  I  shall  be  glad  to  have  it  insisted  on  the  n^t  time  it  is 
trgacd,  what  credit  is  to  be  given  by  one  Court,  to  the  acts  of  a  Court  of 
another  nation,  proceeding  both  by  the  same  rules  i^  law.     It  is  very 

desirable 
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that  country.  The  effecl  of  the  decision  wasi  that  a 
jadgment  in  one  country  was  not  to  be  considered  as  a 
matter  of  record  in  tlie  other ;  so  as  to  bind  land,  or  to 

have 


desirablo  in  such  case  tlmt  tho  judgment  given  in  one  kingdom  ahould  be 
considered  as  Res  Judicata  in  anotlier. 

Then,  as  to  the  preference  of  those  jadgmenis,  it  is  a  question  wfaiclr 
much  concerns  both  England  and  frdand^  Al  a  judgment  in  Sn^k^i 
is  no  lien  on  lands  in  Ireland,  so  neither  can  it  bind  the  goods  aad  chat- 
ties there ;  for  no  writ  can  be  sent  hence  to  tiie  sheriff  there  to  lerj  thepu 
WbereToro  it  seems  as  if  a  judgment  given  in  England  should  not  be?? 
the  same  power  and  equality  in  /rHand  with  a  judgment  given  there.  Aod 
suppose  an  action  of  debt  brought  against  an  executor  upon  a  judgment 
given  there,  is  that  executor  to  send  over  to  England  to  eeavcb  all  die 
courts  in  Westmiruter  to  see  whether  any  judgment  is  given  against  bis 
testator  there?  And  will  it  be  a  devastavit  in  him  if  he  does  not  do  it? 
A  debt  due  to  the  King  is  prior  to  any  debt  due  to  any  subject  in  E^^jfoni, 
but  in  case  the  King's  debt  is  not  upon  recofdi  the  executor  nay  |Kc(ef 
the  subject's  debts  without  incurring  a  devastavit:  so  the  reason  seems lo 
hold  in  this  case,  for  a  judgment  given  in  England  iBnot  a  tnaUer  tf  n- 
cord  in  Ireland* 

The  other  judges  said  nothing  to  it«  and  it  inn  otdeicd  to  b«  aigaed 
again. 

Mich.  Term,  11  G.  2* 

This  cose  coming  on  again,  Scrjt.  Parker  argued  at  great  length  for  the 
plaintiff,  and  Denison  for  the  defendant.  Lord  Hakowicks  C  J.  I 
think  Ireland  must  be  considered  as  a  provincial  kingdom,  part  of  the 
dominions  of  the  crown  of  England,  bat  no  part  of  the  realm.  It  b  a 
"question  of  very  great  consequence  whether  an  action  of  dd>t  will  lie  id 
Ir^and  upon  a  judgment  given  in  England.  The  case  of  Muggnne  f- 
Wharton,  YA,  218.,  seems  to  prove  tliat  actions  of  debt  upon  judgments 
must  be  considered  as  a  local  matter.  So  does  the  case  of  Had  v.  Wimk- 
fdd.  Hob*  195.  Nor  has  any  good  authority  been  dted  in  opposition  to 
these  cases,  only  the  anonymous  case  in  Salkeld,  209.,  and  Comb,  2^.,  sod 
Salk,  459»  contradict  that  case :  so  I  think  that  case  can  have  no  grest 
weight.  I  do  not  apprehend  that  the  want  of  jurisdiction  in  the  courts  of 
Ireland  need  have  been  pleaded,  for  in  EngUmd  these  courts  have  s 
general  jurisdiction  qver  the  whole  kingdom,  so  that  if  they  ve  to  be 
deprived  of  il^  the  defendant  must  shew,  by  pleading,  that  he  has  a  right  to 
be  sued  in  the  counties  palatine  or  elsewhere,  which  clearly  differs  biom 
the  case  in  tlie  courts  of  Ireland.  Executors  and  administrators  must  At 
their  peril  take  notice  of  debu  that  are  upon  record,  or  they  will  be  liable 

18  to 
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to  adetaslavit,  and  there  is  an  express  case  to  that  purpose  in  Cn,  ENsi,  795., 
Littlettn  ▼.  HibbinSf  where  upon  a  scire  iadas  against  executors,  it  was 
held  immaMrtsl  to  plead  that  they  bad  no  notice  of  the  judgment  It  is 
ceitata  that  acts  of  parliancnt  inade  in  England  do  not  affect  /nr/kmdp 
unles  it  be  paiticolarly  expresied.  And  since  that  is  so,  it  would  be  ^ery 
strsBge  that  the  judgment  of  the  courts  here  should  affect  that  kingdom. 
If  Aey  wen  to  do  so,  executors  and  administratotv  could  never  saMy  act. 
The  caae  in  the  RegiMer  4Sk  is  Teiy  extraordinary.  The  distinction  taken 
is  very  proper,  between  mandatory  writs^which  issue  to  all  inferior  courts  and 
jiinsdidions  whatsoever,  and  ordinary  or  remedial  writs  which  are  only 
for  IheblBifit  of  the  nilject;  and  this  it  taken  notice  of  in  ra«gAan,SSa 
And  theie  the  writs  of  error  are  held  to  be  an  argument  of  superiority, 
tbf  i(  thsia  were  not  writs  of  error  from  an  inferior  or  provincial  kingdom, 
as  Ittkmd  fs  to  Bngkmdt  tfiey  might,  by  expoundhig  and  faiterpicting  the 
lsws-ria«  their  own  manner,  render  them  quite  ineffectual.  These 
naadatory  writs  are  id  the  nature  of  prerogative  writs. 

P^4amrJ.  Ismof  tba^amaopiaioninrigardtotheloealityofaiitioiis 
npon  judgments ;  the  courts  of  Irdeand  liave  records  of  their  own,  to 
which  any  of  the  subjects  of  that  kingdom  may  at  any  time  resort ;  and 
therefore  they  must  take  notice  of  them :  but  they  cannot  have  such  ac- 
ecu  to  the  judgments  of  these  courts  which  are  recorded  here,  and,  there- 
five,  I  think  they  cannot  be  obliged  to  take  notice  of  our  judgments;  when 
their  judgments  are  affirmed  here  by  writ  of  error,  they  are  put  in  exe^ 
cntioa  there  by  writs  mandatory  to  their  judges,  and  are  ej^ecutod  as 
jwilgments  of  Ireland  affirmed,  and  not  as  judgments  of  this  Court.  Sup- 
poang  the  record  has  been  transmitted,  I  do  not  see  how  it  would  be  a 
record  of  that  kingdom ;  and  if  it  be  not,  it  cannot  take  place  of  what  is 
■hesdy  a  judgment  there. 

PaqxX  I  think  the  actions  brought  upon  judgments  must  be  local; 
ud  as  this  has  been  determined  in  regard  to  the  different  counties  of 
En^and,  sure  it  ought  to  hold  between  the  kingdoms  of  En^Utnd  and 
hdandJ 

CRirrtx  X.  it  the  plaintiff  csntiot  recover  Ms  lots,  it  Is  very  hard ;  fbr 
the  defenaant  does  not  plead  that  she  has  administered  all  the  effects  m 
her  hands,  but  confesses  she  has  assets,  and  submits  it  to  the  Court  how 

site 
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Eoans.  It  must  be  admitted,  that  before  the  miioD,  a 
judgment  obtained  in  one  kingdom  would  not  have  been 
considered  a  judgment  of  record  in  the  other.  But 
the  question  is,  whether,  the  two  countries  having  by 
the  act  of  union  become  one  kingdom,  a  record^ 
one  part  of  the  kingdom  is  not  a  record  of  the  wboie  ? 
It  is  true,  that  an  article  of  the  union  declares,  that  all 
laws  then  in  force  are  to  remain  the  same ;  but|  before 
the  union,'  assumpsit  would  not  lie  on  a  record|  nor  wiU 
it  now.  It  certainly  has  been  the  practice  since  the 
union  to  declare  in  debt  on  an  Irish  jud|pnent ;  and  to 
plead  nol  tiel  record.    Parkins  Y.Steooart,  {a) 

Abbott  C.  J.  We  do  not  say  that  the^  fuitfon,  of  debt 
may  nol  be  maintained  on  an /rrsft  judgment;  bptifitbe 
a  record  in  this  country,  it  must  have  all  the  conse<}uenQefs 
of  a  record;  it  must  bind  lands,  and  rank  as  a  spe- 
cialty debt  in  the  distribution  of  personal  possets.  \ 
have  enquired  of  a  very  learned  person,  whether  in 
marshaling  assets  it  is  considered  tp  be  entitled  toprw 
ority  as  an  English  judgment;  and  the  result  of  that 
enquiry  is,  that  it  is  not.  Upon  the  whole,  we  are  of 
opinion  that  the  rule  for  arresting  the  judgment  most  be 
discharged. 

Rule  dificbaigei 


■be  shaU  <lispose  of  them.  This  debt  seems  to  be  of  socb  a  nettne  tf  ctn 
lumlly  be  sued  for  io  Inlanii*  If  he  were  to  biiog.  an  ongiosl  9t^ 
there,  it  would  be  pleaded  in  bar  that  he  had  already  recovered  in  Enfjandt 
for  this  is  now  become  a  debt  upon  judgment  here,  whidi  before  wss  only 
a  debt  upon  a  ample  contract;  so  that  the  plaintlfl*  h  t«all^  in  i'wMe 
conditioa  by  reason  of  the  diiigenoe  ha  has  used  to  obtain  ju4paent,f|)r 
his  debt;  for  this  judgment  prevents  his  bringing  an  action  in  Ireiand, 
where  possibly  he  might  recover  his  d^bt. 

P«f .  Cyr.  •  to>iia*d<«»^- 
The  judgment  was  aftenwds  affirmed  in  JEasier  term,  U  it?.  2.  with- 
out any  argument. 

(fl)  9  Price,  U 
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Taylor  against  Buchanan.  wt^MtOnf^ 

TiEBT  for  goods  sold  and  delivered.     Pleas  nil  debet  ^n  iniolveot 
and  set  ofF.     At  the  trial  before  Litfledale  J.  at  the  "Sd*^^  S" 
sittings  'after    Michaelmas    term    1824,    the  plaintiff  JjJ^^;^**^ 
proved  ft  debt  of  8/.  5s.  for  oats  sold  and  delivered  on  qu«;Uy  to  Ae 

bcwtogofbu    . 

the  Sist  May  1 823.     The  defendant  proved  a  set-off  for  petltioo  by  th« 

j.  .      -  ,  .     ,        eourt  for  relief 

medicines,  to  the  amount  of  44/.  185.  \\d.  The  plaintiff,  of  inaolTcnt 

.         •  •        •       •  deblot%  and 

m  reply,  |)ut  in  his  discharge  by  the  Insolvent  Debtors*  wUU  b«  wm 
Court,  whereby  it  appeared  that  his  petiUon  was  heard  prSaon  by  tbtir 
on  the  lOth  ilforcA  182S,  and  by  which  the  Court  ad-  SfeS'ofS^ 
judged,  that  he  should  be  discharged  forthwith,  as  to  ^"gj*„^ 
tbe  seteral  debts   specified  in  his  schedule,  except  a  ■pl^ent  only  to 

'  »  r  tb«  extent  of 

certain  debt  of  787.,  fraudulently  contracted  with  one  *»>•  ipcciBc 

^^  ,      debts  deicribed 

uutrUs  Mann  (not  the  defendant's  demand),  and  that  in  io  the  Khedule. 

respect  oT Mannas  demand  he  should  be  kept  in  prison 

(or  nine'months.     Upon  the  production  of  the  plaintiff's 

scWule,  exhibited  in  the  Insolvent  Debtors*  Court,  it 

appeared  that  the  defendant's  demand  was  set  down  as 

amouiifing  to  87.  Os.  ^d.  only,  instead  of  447.  185. 11<2., 

the  sum  proved.     Upon  this  the  defendant's  counsel 

msisfeift^flfiat  the  plaintiff  was  not  competent  to  contract 

at  die  time  of  the  supposed  sale,  he  being  in  custody  at 

that  time  under   the  order  of  the  Insolvent  Debtors' 

OoBrt    That  the  plaintiff's  discharge  could  only  extend 

to  the  sum  specified  in  the  schedule,  and  that  as  the  dif- 

fereoca  between  that  sum  8/.  0$.  Sd*  and  the  sum  proved 

44A"nir.  lld.9   exceeded   the  demand  for  which  this 

action  was  brought,  the  plaintiff  ought  to  be  nonsuited. 

The kamed.  judge  permitted  the  plaintiff  to  recover  a 

vertofor  Sit  55.,  with  liberty  to  the  defendant  to  move 

to 
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1825.       to  enter  a  nonsuit  up<m  any  of  the   diffiMrent  points 
^,  raised  at  the  trial. 

Tatlor 

agohat  2).  F.  Jones  moved  accordingly  to  enter  a  nonsuit, 

and  contended,  first^'that  the  plaintiff  could  not  sue 
in  respect  of  a  contract  made  during  the  time  for  whidi 
he  was  remanded  by  the  Insolvent  Debtors'  Court.  This 
was  not  a  demand  for  the  labour  or  personal  earnings  of 
the  plaintiff  (a  )|  but  for  goods  sold  and  delivered ;  and  at 
the  time  of  the  alleged  sale,  the  plaintiff's  libention 
had  not  taken  place,  and  all  his  property  belonged  to 
the  assignees  under  the  Insolvent  Debtors'  Act*  The 
Court,  however,  referred  to  the  -case  of  Kitchen  r. 
Bartsch  (&),  and  said  that  in  the  absei^ce  of  any  interven- 
tion by  the  assignees,  it  did  not  seem  to  lie  in  the  mouth 
of  the  defendant  to  resist  the  claim,  on  the  ground  of 
the  incompetency  of  the  plaintiff  to  contract,  and  they 
refiised  the  rule  as  to  that  point.  But  they  granted  him 
a  rule  nisi  upon  the  other  point,  via.  whether  the  dis- 
charge of  the  insolvent  was  confined  to  the  amount  of 
the  debt  mentioned  in  the  schedule. 

Scarlett  and  Hutchinson  shewed  cause.  The  discharge 
by  the  Insolvent  Debtors'  Court  operated  as  an  ex- 
tinguishment of  the  whole  demand.  The  insolvent  acts 
take  from  the  insolvent  the  whole  of  his  property,  to  be 
distributed  amongst  his  creditors,  and  their  plain  meaa- 
ing  is,  that  he  shall  be  dischaiged  from  the  claims  of  all 
the  creditors  mentioned  in  his  schedule.  All  such 
creditors  have  notice  given  to  them  in  pursuance  of  the 
provisions  of  the  Insolvent  Debtors'  Acts,  and  it  is  their 
own  &ult  if  they  do  not  apply  to  have  the  amount  of 
their  debts  set  right,  provided  there  be  any  mistake  in 

(«)  Chippendale  v,  Tcmlinsont  Cookers  B,  X.  431. 
{b)  7£ast,53. 

the 
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the  Insolvent's,  schec^ale,   for   by  the   1  6^.4.  c«  119.        i6U* 
s,  16,  any  apposing  creditor  may  require  that  it  shall  be       «  ^ 
referred  to  the  officer  of  the  Insolvent  Court  to  examine    _  agosnti 

BSCHAMAV* 

iato  the  truth  of  the  prisoner's  sdiedule,  and  to  rqiort 
to  the  Court.  The  acts  of  narlsament  intended  a  full 
discharge  to  the  insolvent,  and  it  would  be  hard  upon 
him  if  he  were  to  be  rendered  liable  at  a  subsequent 
penod  for  the  difference  between  the  sum  specified  in 
the  schedule,  and  any  amount  which  any  of  his  creditors 
raight  afterwards  e^aUish  upon  a  trial. 

D.  JP.  Jones  contrk.  The  hardship  is  not  upon  the 
insolvent  but  upon  the  creditor ;  for  the  insolvent  has 
the  power  of  preventing  any  difficulty,  but  the  ere- 
ditor  has  not.  According  to  stat.  1  Geo.  4.  c.  119.  5. 4., 
the  prisoner's  petition  is  to  state  the  amount  of.  the 
debts.  By  the  6th  section,  the  schedtde  also  is  to  specify 
the  amount  of  the  debts  and  daims,  distinguishing  such 
as  shall  be  admitted,  from  such  as  shall  be  disputed  by 
the  prisoner.  By  the  1 6th  section,  the  discharge  is  to 
specify  the  debts  to  which  such  discharge  shall  apply. 
The  dividend  is  to  be  according  to  die  sum  stated  in  the 
schedule,  and  xh&judgment  as  to  the  fixture  ej^^ts  fellows 
in  the  same  way.  It  is  the  duty  of  the  prisoner  to  state 
the  full  claim  of  the  creditor ;  he  need  not  admit  it,  but 
may  insert  it  as  a  disputed  claim.  The  notice  to  the. 
creditor  specifies  no  sum,  and  even  if  it  did,  the  creditor 
would  have  no  remedy,  for  the  16th  section  of  the  1  Geo  A. 
<:•  119.  only  gives  power  to  opposing  creditors  to  guard 
against  collusion,  between  the  insolv^it  and  a  particular 
creditor,  by  sifting  the  claims  admitted  in  the  schedule, 
but  gives  no  power  to  the  opposuig  creditor  to  increase 
the  amount  of  his  debt,  as  specified  in  the  schedi^Ie,  nor 

Vol.  IV.  Ff  does 
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1825*  does  it  give  any  power  to  the  Court  to  adjudicate  with 
respect  to  any  excess  claimed  beyond  the  sum  which  the 

against  schedufe  States.  The  power  intended  to  be  given  to  the 
Court  for  the  punishment  of  fraudal^st  insolvents  womd 
be  defeated,  if  the  construction  contended  for  on  the 
part  of  the  plaintiff  could  be  allowed  to  prevail. 

Gar.  adv.  vuU. 

Abbott  C.J.  now  delivered  the  judgment  of  the  Conn, 
and  after  stating  the  &cts  of  the  case,  proceeded  as  fol- 
lows: When  cause  was  shewn  against  the  rule  for  entering 
a  nonsoky  there  was  one  point  upon  which,  the  Court  took 
time  to  consider,  viz.  whether  the  discharge  extended  to 
the  whcde  debt  due  from  the  insolvent,  or  only  to  so  much 
as  was  mentioned  in  the  schedule  ?  If  the  whole  debt 
was  discharged,  then  the  plaintiff  would  be  entitled  to  re- 
cover, ^because  the  whole  debt  owing  by  him  which  was 
the  subject  of  set*off  would  be  extinguished ;  but,  if  the 
plaintiff  was  only  discharged  from  the  amount  men* 
tioned  in  the  schedule,  which  was  8/.  Os.  Bd.^  then  there 
would  remain  a  set-off  to  the  amount  of  more  than  36/., 
and  as  that  sum  exceeded  the  plaintiff's  demand,  the 
plaintiff  ought  to  be  nonsuited.  By  the  statute  1st  G.  4* 
r.  1 19.  sec.  4.,  the  prisoner  may  apply  for  his  discharge^ 
and  the  petition  is  to  state,  amongst  other  things,  the 
amount  of  the  debts  for  which  lie  shall  be  detained,  and 
to  pray  a  discharge  from  custody,  and  to  have  liberty  of 
his  person  against  the  demands  for  which  he  shall  be  in 
custody,  and  against  the  demands  of  all  persons  who  shall 
claim  to  be  creditors  of  the  prisoner,  and  the  prisoner  at 
the  time  of  subscribing  the  petition  shall  execute  a  con- 
veyance and  asmgnment  of  his  estate  and  efiects,  as  the 
Court  shall  direct,  to  the  provisional  assignee  of  the 

Court 
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Court  By  sec.  6.  the  prisoner  shall,  within  the  time  men*        1825* 
tiooed  io  the  act,  "  deliver  into  Court  a  schedule  contain- 

Taylob 

ing  a  full  and  true  description  of  the  (lersous  to  whoto     _  agnvut 
be  shall  be  indebted,  or  who  to  his  knowledge  or  belief 
shall  claim  to  be  his  creditors,  togetlier  with  the  nature 
and  amount  of  the  debts  and  claims  of  such  persons  re- 
spectively, distinguishing  such  as  shall  be  admitted  from 
such  as  shall  be  disputed  by  such  prisoner."     By  sec.  7* 
when  the  Court  shall  adjudge  a  prisoner  entitled  to  his 
discharge,  the  Court  shall  appoint  an  assignee  of  the 
estate  and  efie^ts  of  the  prisoner  for  the  purposira  of  ,the 
act,  and  then  after  giving  directions  as  to  what  is  to  ,l;>e 
done  with  the  effects,  it  goes  on  to  provide,  that  if  the 
assignee  has  in  his  hands  any  balance  whereof  a  dividend 
may  be  made  amongst  the  creditors  of  the  prisoner  whose 
debts  are  expressed  in  the  schedule,  the  assignee  shal^ 
declare  the  amount  of  the  balance  in  his  hands^  where? 
with  the  dividend  shall  be  made ;  and  every  creditor, 
whose  debts  shs^l  be  stated  admitted  in  the  prisoner^ 
schedide,  diall  be  allowed  to  receive  a  share  of  such  di- 
yidend,  unless  the  prisoner  or  his  assignee  or  any  other 
creditor  of  the  prisoner  shall  object  to  the  4ebt,  in  which 
case,  the  same  shall  be  examined  by  the  Court,  and  the 
dedsioii  of  the  Court  upon  such  claim  shall  be  conclu- 
sife  with  respect  to  the  dividend.    By  sec.  16.  the  Court 
shall  cause  notice  to  be  given  to  the  creditors,  and  to 
be  inserted  in  the  Gazette,  and  shall  appoint  a  day  to 
hear  the  matter  of  the  petition.     Any  creditor  may  op- 
pose the  discharge  of  the  prisoner,  and  on  the  hearing^ 
the  Court,  if  they  think  it  necessary,  may  refer  it  to 
the  oflScer  of  the  Court  to  in;f^tigate  the  accounts  of 
the  prisoner,  and  to  examine  into  the  truth  of  the  scfae;- 
dide,  and  the  Court  may  proceed  on  the  other  matters 

Ff2  in 
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1825*       in  opposition  to  the  discharge  of  the  prisoner,  and  id 
«  case  the  prisoner  shall  not  be  opposed,  and  the  Court 

a^tmu  shall  be  satisfied  with  the  schedule,  and  that  the  prt- 
soner  shall  be  entitled  to  the  benefit  of  the  act,  then  the 
Court  shall  so  declare,  and  shall  order  the  prisoner  to 
be  dischai^ed  out  oF  custody,  and  shall  in  sudi  order 
specify  the  several  debts  of  the  prisoner  to  which  such 
,  discharge  shall  apply.  Bystat.  3G.4.  c.  129.  sec.  5., 
the  Court  shall  have  the  same  power  to  examine  all 
debts  in  the  schedule,  whether  admitted  or  disputed,  as 
by  the  Ist  O.  4.  c.  119.  s.  16.  as  to  the  debts  stated  to  be 
admitted.  By  sec.  6.  In  the  adjudication,  that  any  pri- 
soner is  entitled  to  the  benefit  of  the  act,  and  the  order 
thereon,  it  shall  not  be  necessary  to  specify  the  creditors 
as  required  in  1st  G.  4,  i:.  119. ;  but  it  shall  be  sufiicient  to 
refer  in  such  order  to  the  schedule  of  such  prisoner, 
specifying  such  creditors  as  to  whom  the  Court  shall  ad- 
judge the  prisoner  to  be  entitled  to  the  benefit  of  the  act. 
The  whole  course  of  proceeding,  therefore,  under 
'  the  acts  has  reference  to  the  schedule.  Whether  the 
debt  be  admitted  or  disputed,  the  Court  are  empowered 
either  by  the  16th  section  of  the  1st  G,  4.  c.  1 19.  or  the 
5th  section  of  3  G.  4.  c.  123.  to  investigate  the  accounts  of 
the  prisoner,  and  to  examine  the  debts  in  the  schedule. 
The  16th  section  of  the  IstG.  4.  c.  119.  directs  the 
Court  to  specify  in  the  order  the  debt^  to  which  the  dis- 
charge shall  apply.  The  6th  section  of  3  G.  4.  r.  123.  dis- 
penses with  this,  and  directs  that  it  shall  be  sufficient  to 
refer  to  (he  schedule,  and  die  schedule  appears  to  be  the 
only  thing  which  is  to  be  the  guide  to  determine  what 
the  debts  are  from  which  the  prisoner  is  to  be  dis* 
charged. 

If  any  other  debts  could  be  the  subject  of  discharge, 

it  would  then  become  necessary  to  inquire  into  the  im- 

dity 
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dity  of  the  debt,  and  the  time  when  contracted,  and  other        1 825. 
circamstances,.but  all  these  circumstances  ouirht  to  be       ^ 
inquired  into  by  the  Court  for  the  relief  of  insolvent       tigabut 
debtors,  and  it  is  upon  that  inquiry  that  the  Court  pro* 
nounces  the  discharge.     If  other  debts  are  allowed  to 
be  discharged,  a  pris6ner  would  get  rid  of  them  without 
going  through  the  ordeal  of  the  Court,  and  without  being 
subject  to  the  punishment  whicli  that  Court  may  impose 
in  case  of  misconduct. 

Itnraybe  hard  upon  the  creditor  who  has  not  the 
whole  of  hb  debt  inserted  in  the  schedule,  that  he  is 
not  entitled  to  the  benefit  of  a  dividend  upon  the  whole 
of  his  debt,  because,  as  all  the  effects  of  the  insolvent 
are  assigned,  the  creditor  cannot  have  any  practical 
good  eBbd  of  any  action  which  he  might  be  disposed  to 
bring  for  the  difference.  Whether  upon  application  to 
the  Court,  the  Court  may,  upon  investigation  of  the  ac- 
counts  of  the  prisoner,  direct  the  ^lebt  to  be  increased,  it 
is  not  necessary  to  say ;  but  if  not,  there  is  not  any  reason 
to  apprehend  that  such  hardship  would  often  occur,  be- 
cause if  the  prisoner  is  not  dbcliafged  from  the  whole, 
unless  the  whole  is  inserted  in  the  schedule,  he  has 
a  direct  interest  in  seeing  that  the  whole  debt  is  in* 
serted,  and  it  may  be  expected  tliat  he  will  take  care  to 

do  80. 

Weare^  therefore,  of  opinion  that  the  debt  of  S6L  IBs. 
3dLbeingthedi&erenceof44^..18£.  IIJ.,  thewhole^ondthe 
8/*  0&  Sd.  mentioned  in  the  schedule.  Still  remained  as  a 
debt,  and  might  be  set-off  against  the  plaintiff's  demand, 
which  was  only  Si.  5$.^  and  as  it  exceeds  the  plaintiff's 
demand  he  was  not  entitled  to  recover,  and  the  rule  for 
holering  a  nonsuit  must  he  made  absolute. 

F  f  3  Rule  absolute! 
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1825.      . 


The  King  against  Hill*  (a) 

Infonnadon  for  1  NFORMATION  in  the  nature  of  quo  waiTanto,  for 

uiurpiog  Um        X  .  ^  -  1 1_         _L 

office  of  burgen      usurping  the  office  of  burgess  of  the  town  and  borough 
of  M.  Pi^ftt.  of  Monmouth.     Pleas,  first,  that  the  burgesses  have  fi-om 

That  M.  it  an 

mncient  borough,  and  the  burgetsen  a  corpontion  by  prescription,  conusting  of  mn  irde- 

finite  number.     Tbit  from  time  immemorial  a  court  Iim  from  time  to  time  been  boldcn 

(BtnongBt  other  thingi)  for  the  election  of  burgctset,  and  notice  of  holding  the  coon  bis 

bee«  Immeroorially  given  6y  ringing  a  certain  bell  ioiikin  the  town  and  borough*    And 

that  the  buigeawt^or  so  many  of  them  aa  choow,  have  a  right  to  auend  that  court;  and 

being  proient  and  attending  there,  hare  elected  and  have  a  rlf^ht  to  elect  at  their  discretion 

mdi  penons  to  be  burgenes  as  diey  think  ilt.     That  before  tlie  infomiation,  to  wit. 

<f^  4bc  notice  of  holding  the  court  was  given  by  ringing  the  bell,  that  the  court  wai 

hoMen,  and  the  defendant  elected  a  burgess.     Plea  2d  set  ont  a  chartei'  of  ftf.  6.,  And  tkt 

Iram  the  time  of  the  charter  tlie  mode  of  electing  burgesses  hath  been  for  the  major, 

bntUfis,  and  burgesses,  being  met  and  assembled  for  that  purpose,  at  a  certain  court  boideo 

in  and  for  the  town  and  borough  before  the  mayor  and  bailiffs  (notice  having  beengivmof 

holding  the  said  court  by  the  ringing  of  a  ceruin  Ik*11  within  the  town  a!bd  bormigli)  btrc 

elected  burge«es  at  their  discretion.     That  tlie  mayor,  bailiffs,  and  burgesses  being  ia  doe 

tnamier  met  and  assembled  at  the  said  court,  liolden  before  the  mayor,  &c  for  the  election 

of  burgesses,  (nptlcc  having  been  given  of  holding  the  court  by  ringing  the  bell)  elected 

defendant  a  burgess.       Plea  3d  recited  the  charter,  and  averred  that  it  contained  no  dirvc> 

tions  as  to  the  e&ctlon  of  bargesses.     That  the  mayor,  bailiffs,  and  burgesses,  on,  &Cr  ipct 

«Ad  assembled  at  a  court  holden  before  the  mayor  and  bailiffs  for  tlie  election  of  hursesKi 

(notice  having  been  given  of  holding  the  CQurt  by  ringing  a  bell;  elected  the  drfenonts 

buigess.     Plea  4th  that  the  mayor,  bailiffs,  and  burgcMes  being  met  and  assembled  Tor 

that  purpose  at  a  meeting  of  tlie  corporation  at  the  Guildhall,  have  from  time  fmmemorisi 

elected  burgesses;  and  that  notice  of  holding  such  meeting  during  all  the  time  aforcssid 

iMth  been  given,  and  ought  to  have  been  given   by  ringing  a  certain  btll  within  the  said 

town  and  borough.     Pleas  5th  and  6tb  varied  from  the  2d  and  5d  only  by  substituting 

**  met  and  assembled  for  thit  purpose  at  the  Guildhall,**  for  "  at  a  certain  court  holden,  &c." 

7th  plea  set  out  a  custom  to  hold  a  court  before  the  mayor  and  bailiffs  every  Manday,  and 

that  the  burgesses  for  the  time  being  '*  being  met  and  assembled  for  tliat  purpose*'  at  the 

said  court,  have  elected  burgesses.     'Iliat  on,  &c.  the  said  conn  was  holden  for  the  dcctioa 

of  burgesses,  and  that  tlie  burgesses  '*  then  and  there  so  met  and  assembled  together  as 

afornaid,'*  elected  the  defendant.    Plea  8th  set  ont  a  noneiistent  bye-law,  providing  for  the 

election  of  burgesses  in  the  same  manner,  as  bj  the  custom  set  out  in  tlie  1st  plea:   Held, 

that  all  the  pleas  were  bed.     'Ilie  first  six  and  last,  becsuse  the  notice  by  the  ringing  of  tbc 

bell  of  holding  the  courts  or  meetings  in  those  pleas  mentioned  a  there  described,  was  not 

a  reasonable  notice  of  the  courts  or  meetings,  or  of  the  purposes  for  which  they  were 

holden,  and  was  therefore  insufficient,  and  the  ^th  because  it  did  not  state  that  the  Mim- 

*dtt^*%  court  was  always  holden  for  tlie  purpose  of  election ;  and  nodce  of  the  intended  election 

was  not  stated  as  a  part  of  tlie  custom,  which  was  therefore  unreasonable.     2ndly,  becauw 

the  defendant  did  not,  in  stating  his  election,  bring  himself  within  the  custom. 

Replication  to  the  7th  plea,  tJiat  the  burgesses  met  and  assembled  at  the  said  court  as  ia 
the  7th  plea  mentioned,  were  not  in  due  manner  met  and  assemblod  for  the  election  of 
burgesses. 

Genera]  demurrer  and  joinder,  semble,  that  this  replication  was  good.  • 

(a)  The  judges'  of  this  court  sat,  as  upon  former  occasions,  on  Monday  the  S7di  of  June 
and  the  following  days,  until  Snturday  the  ?d  oCJulif  ioclusivo,  and  on  Mondajf  the  31st  of 
October,  until  Saturday  the  5th  of  November  indaslve. 

On  the  31st  o{  OctobiT,  the  1st,  Snd  and  5th  of  November,  the  Lord  Chief  Justice  sat  with 
the  other  judges.  On  the  other  days  three  only  of  the  judges  attended*  During  that 
period  this  aiul  the  following  cases  were  aigued  and  determined. 

time 
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tioie  immeinorial  been  a  body  corporate,  and  that  IMS. 
there  hath  during  all  that  time  been  an  indefinite  ,-,  „ 
number  of  bursesacs.  And  that  for  all  the  said  time  a  agahui 
certain  court  firom  time  to  time  hath  been  holden,  and 
ought,  &C.  in  and  fcr  the  said  town  and  bocongh 
(amoogil  other  things)  for  the  election  of  burgesses  of 
die  said  town  and  borough,  and  lia^  notice  ^holding 
At  uiid  Courts  far  all  ike  time  i^esaid^  hath  been  given 
and  aug^j  4*c.  by  the  ringing  of  a  certain  bell  within 
the  said  town  and  borough.  And  that  the  burgesses  ^ 
tor  the  time  being,  or  so  many  of  them  as  have  been 
willing  and  had  a  miiid  to  be  present,  and  to  attend  at 
die  said  court  so  holden  as  aforesaid,  have  had  a  rigbt 
to  be  prssent  and  attend,  and  ought  to  have  been  present 
and  attended,  and  have  been  present  and  attended 
at  the  said  court  so  holden  as  aforesaid.  And  that 
daring  all  the  time  aforesaid,  the  burgesses  of  the 
said  town.and  borough  for  the  time  being,  or  so  many  of 
them  as  were  willing  and  had  a  mind  to  be  present, 
being  present  and  attending  at  the  said  court  'so  holden, 
in  and  for  the  said  town  and  borough  according  to 
the  custom  of  the  said  court,  or  the  major  part  of 
them  so  present  and  attending^  have  dected  and 
ciiown,  and  during  all  the  time  last  aforesaid,  have 
been  used  and  Accustomed  to  dect  and  choose,  and 
ought  to  have  elected  and  chosen  at  tlieir  discre- 
tion, such  person  or  persons  as  they  the  said  burgesses, 
or  8o  many  of  them,  &c.  so  present  and  attend- 
ing, have  thought  fit,  to  the  office  or  offices  of  a 
burgess  or  bnrg^ses  of  the  said  town  and  borough. 
That  before  the  time  of  exhibiting  tlie  information  no^ 
tice  was  given,  accordit^  to  the  said  custom^  by  ringing 
^  said  bellf  of  holding  the  said  Court  on^  &c.,  and  that 
the  Court  was  holden  before,  &c.,  and  the  defendant 

F  f  4  was 
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18S5«  was  there  elected  burgess.  2d  plea.  That  by  letters 
patent  bearing  date  SOth  ofjune,  3  Ed.  6^  that  king  did 

a^nnti  grant  to  the  burgesses  of  the  said  town  and  borough  of 
Monmouth^  and  residents  within  the  said  town  and 
borough,  their  heirs,  &c.  (amongst  other  things)  that 
they  mi^t  have  amongst  themselves  a  commonal^i  and 
might  elect  annually  one  mayor  and  two  baili£>  && 
(and  have  various  other  privileges,  set  forth  intheplea), 
which  said  letters  patent  the  burgesses  of  the  said  town 
and  borough  afterwards,  to  wit,  on,  .&c  accepted ;  and 
the  same  thence  hitherto  have  been  and  slUl  are  the 
governing  charter  of  the  said  town  and  borough.  That 
from  thence  hitherto  the  lawful  mode  of  deoting  bur- 
gesses of  and  for  the  said  town  and  borough  hath  been 
and  still  is  as  follows ;  that  is  to  say,  that  the  iDayor, 
baili£&,  and  burgesses  of  the  town  and  borough  oiUon- 
mauth  aforesaid  for  the  time  being,  or  the  mayor  and  one 
bailiff  and  so  many  of  the  burgesses  of  the  said  tovn 
and  borough  ibr  the  time  being,  being  willing  and  hsT* 
ing  a  mind  to  be  present,  being  met  and  assembled  for 
that  purpose)  at  a  certain  Court  holden  in  and  for  the 
said  town  and  borough,  heSore  the  mayor  and  baili^ 
or  the  mayor  and  one  of  tlie  bailiffs  for  the  time  being 
of  the  said  town  apd  borough,  according  to  the  custom 
of  the  said  Court,  or  the  major  part,  of  them  so  as^ 
sembled  and  present  {notice  having  been  given  o/hoU' 
ing  such  Court  ly  the  ringing  of  a  certain  bell  toi^* 
the  town  atid  borough  aforesaid)  have  elected  and  cbosexh 
and,  during  the  whole  time  last  aforesaid,  have  been 
used  and  accustomed  to  elect  and  choose,  at  their 
discretion,  such  person  or  persons  as  they  the  sfti^ 
mayor,  bailiffi,   and  burgesses  of  the  said  town  and 

borough,  or  the  said  mayor,  bailiff  or  bailit&i  ^^^  ^ 

many 
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many  of  the  said  burgesses  being  willing  and  baving  a        1885. 
nund  to  be  present,  so  assembled  as  last  aforesaid,  or       '    3*" 

The  KiKO 

the  major  part  of  tbem  so  assembled  and  present,  have        rngmntt 
thought  fit,   to  the  office  or  offices  of  a  burgess  or 
burgesses  of  the  said  town  and  borough.     That  before 
the  time  of  exhibiting  the  said  information,  to  wit,  on 
the  said  24th  day  oijidy  1820  aforesaid,  C.  /7.,  then  the 
mayor  of  the  said  town  and  borough,  and  //.  H.  and 
H.5.,  then  b^ng  bailiffs  of  the  said  town  and  borough, 
and  such  of  the  then  burgesses  of  the  said  town  and 
IxNrough  as  were  willing  and  bad  a  mind  to  be  present, 
in  due  manner  met  and  assembled  together,  according 
to  the  usage  aed  custom  of  the  said  town  and  borough, 
at  the  said  Court  then  holden  nt  the  Guildhall,  in  and 
for  die  said  town  and  borough,  before  the  said  CH., 
mayor,  and  the  said  H.H.  and  H.  &,  bailifis  of  the  said 
town  and  borough,  according  to  the  custom  of  the  said 
Court,  for  tlie  election  of  burgesses  of  the  said  town  and 
borough  {notice  having  been  given  of  holding  such  Court 
hy  the  ringing  of  the   said   hM  xoithin   the  town  and 
borough  {^oresaid)y  to   wit,  at  the  town   and  borough 
aforesaid.     That  the   major  part   of  the   mayor  and 
burgesses  then  and  there  so  met  and  assembled,   and 
then  and  there  present,  did  in  due  manner  elect  and 
dioose  the  defendant  to  be  a  burgess  of  the  said  town 
and  borough.     The  3d  plea  recited  the  letters  patent  set 
out  in  the  2d  plea, .  and  then  averred,  ^^  That  the  said 
letters  patent  contain  no  grant,  power,  authority,  direc- 
tion, or  provision,  touching  or  concerning  the  election 
or  swearing  in   of  burgesses  of  the  said  town    and 
borough,  or  the  manner  in  which  burgesses  of  the  town 
and  borough  should  be  nominated,  elected,  appointed^ 
or  twom  in.    -That  long  before  the  time  of  exhibiting 

the 
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1 8£5k       the  said  information,  to  wit,  on  the  Sith  day  of  JvHy^  in 
die  said  year  of  our  Lord  1 820,  C.  H.  Esquire  then  being 

mfoUui  the  mayor  of  the  said  town  and  borough,  and  /f.H. 
and  H.  S.  then  being  bailiffi  of  the  said  town  and 
borough,  the  said  mayor  and  bailiflEi  and  sudi  of  the 
then  bui^gesses  of  the  said  town  and  borough  as  were 
willing  and  had  a  mind  to  be  present,  met  and  assembled 
together  at  a  certain  Court  holden  at  the  Guildhall,  in 
and  for  the  said  town  and  borough,  before  the  said 
C.  H.  Esquire,  raayw,  and  H.  H.  and  H.  S.  bailifi  of 
the  said  town  and  borough,  for  the  election  of  bnrgessei 
of  the  said  town  and  borough,  fwiice  having  been  gbxn 
of  holding  the  said  Court  by  the  ringing  of  a  certaiH 
beU  within  the  said  tarnn  and  borough^  to  wit,  at  the 
town  and  borough  aforesaid*  That  the  major  part  of 
the  said  last-mentioned  mayor,  bailiffis,  and  burgesses 
then  and  there  so  met  and  assembled  together  as  aforesaid, 
and  then  and  there  present,  did  then  and  there  islect  and 
choose  the  said  defendant  to  be  a  burgess  of  the  said 
town  and  borough.  4th  plea.  That  Monmouth  is  an 
ancient  borough,  and  that  the  burgesses  have,  finom 
time  immemorial,  been  a  body  corporate,  and  that  daring 
all  that  time  there  bath  been  an  indefinite  number 
of  burgesses.  That  within  the  said  town  and  borough  of 
Monmouth  there  now  is,  and  for  all  the  said  time  whereof 
&€•  there  hath  been  a  certain  ancient  and  laudable  custom 
there  used  and  approved  of,  to  wit,  that  the  burgesses  of 
the  said  town  and  borough  of  Monmouth  for  the  time 
being,  or  so  many  of  the  burgesses  of  the  said  town  and 
borough  for  the  time  being,  willing  and  having  a  mind 
to  be  present,  being  met  and  assembled  for  that  purpose, 
at  a  meetkig  of  the  said  corporation,  at  the  GuildhaU  in 
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and  for  Afe*  tomn  and  borough  afoMsaid^  or  tha  major  IMA. 
pan  rf  (he  said  burgesses  there  so  a8senri>led  and  pre*  xiiTir" 
sent,  hare  choaen  and  eleeted,  akkl  during  the  whole 
ame  last  afisresatd  have  been  used'  and  accustomed  to 
choose  and  dect,  at  their  discretion,  such  person  or 
pefsoas  lis  they  the  said  burgesses  of  the  said  town  and 
borough,  or  so  raaivj^  of  the  said  borgesses  being  wilKng 
and  having  a  mkid  to  be  present,  so  assembled  as  afore- 
said, or  (be  major  part  of  them  so  assembled  and  pre- 
sent, have  thought  fitr  to  the  office  or  offices  of  a  bur- 
gess dr  burgesses  of  the  said  town  and  borough  ;  and 
that,  daring  aH  the  time  aforesaid,  notice  cf  kdding 
such  nUeitng  hath  been  given^  and  ought  to  hem  been 
gmh  iy  ringing  a  certain  bell  within  the  town  and 
borough  bjbre$aid.  That  before  the  time  of  exhibiting 
the  sud  information,  to  wit,  on  the  24th  day  ofjufy,  in 
the  yeia  of  our  Lord  1820,  at  the  town  and  borough 
aforesaid,  such  of  the  then  burgesses  of  the  said  town 
and  borough  as  were  willing  and  had  a  mind  to  be  pre- 
sent, met  and  assembled  together  at  the  Guildhall  in  and 
for  the  said  town  and  borough,  before  C.  //.,  then  the 
mayor  of  the  said  town  and  borough,  and  H.  H.  and  H.8. 
then  (be  balllffi  of  the  said  town  and  t>orough,  according 
to  the  usage  And  custom  of  the  said  town  and  borough, 
for  the  election  of  burgesses  of  the  said  town  and  borough, 
to  irit,  at,  &c.  l^at  before  the  said  meeting  was  so  a&» 
sembled,  to  wit,  on  the  day  and  year  last  aforesaid,  no^ 
tke  of  the  holding  cf  the  said  fneeting  was  given  by  the 
nngingr  of  fhe  said  bell  within  the  town  and'  borough 
oforesaidi  according  to  the  said  usage  and  custom,  to  wit, 
at,  &c.  and  that  afterwards,  to  wit,  on  the  day  and  {fear 
last  aforesaid,  the  major  part  of  ^  said  last  m«nUoned 
burgesses,  then  ahd  there  so  met  and  assembled  together 
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1825.        as  aforesaid,  and  then  and  there  present,  did  then  and 
JTrr"        there,  at  such  meeting  of  the  said  corporation,  chooee 
ffffitut        and  elect  the  said  defendant  to  be  a  bargess  of  the  said 
town   and   borough.      The  5th   plea  varied  from  the 
second  only  by  stating  the  mode  of  election  to  have  been 
by  the  burgesses,  ^'  met  and  assembled  for  that  purpose, 
at  the  Guildhall,"  instead  of  "  at  a  certain  court  holden," 
&c.  '  The  6th  plea  varied  in  like  manner  from  the  Sd. 
The  7tli  plea  alleged,  that  Monmouth  was  an  ancient 
borough,  and  the  burgesses  a  corporation  from  time 
immemorial ;  and  that  there  always  hath  been  an  inde- 
finite number  of  them ;  and  that  within  the  said  town  and 
borough  of  Monmouth^  there  now  is,  and  for  all  the 
time  whereof  the  memory  of  man  is  not  to  the  contnuy, 
there  hath  been  an  ancient  and  laudable  custom  there, 
used  and  approved  of,  to  wit,  that  a  certain  court  hatli 
been  holden  in  and  for  the  said  town  and  borough,  before 
the  said  mayor  and  baili£&,  or  the  mayor  and  one  of  the 
bailifis  of  the  said  town  and  borough  for  the  time  being, 
on  every  Monday  throughout  the  year;  and  that  the 
burgesses  of  the  said  town  and  borough  for  the  time 
being,  or  so  many  of  the  burgesses  of  the  said  town  and 
borough  for  the  time  being  as  have  been  willing,  and 
had  a  mind  to  be  present,  and  to  attend  during  all  the 
time  aforesaid,  have  had  a  right  to  be  present  and  \o 
attend ;  and  have  been  present  and  attended  at  the  said 
court ;  and  that  the  burgesses  of  the  town  and  borough 
of  Monmouth  aforesaid  for  the  time  beings  or  so  many 
of  the  burgesses  of  the  said  town  and  borough  for  the 
time  being,  being  willing,  and  having  a  mind  to  be  pre- 
sent, being  met  and  assembled  for  that  purpose  at  the  said 
court,  so  holden  in  and  for  the  said  town  and  borougfa> ' 

according  to  the  custom  of  the  said  court,  or  the  major 

part 
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part  of  them,  so  assembled  and  present,  have  elected  and        1825. 
chosen,  and,  durinir  the  whole  time  last  aforesaid,  (iave       '    TT 

•^  The  Kiwa 

been  used  and  accustomed,  &c.  to  elect  and  choose  at  their  agaUut 
discretion,  such  person  or  persons  as  they,  the  said  bur- 
gesses of  the  said  town  and  borough,  or  so  many  of  the  said 
burgesses  being  willing  and  having  a  mind  to  be  present, 
so  assembled  as  aforesaid,  or  the  major  part  of  them  so  as- 
sembled and  present  have  thought  fit,  to  the  office  or 
offices  of  a  burgess  or  burgesses  of  the  said  town  and 
borough.  That  before  the  time  of  exhibiting  the'said 
information,  to  wit,  on  the  24th  day  of  c7ti^,  in  the  year 
of  our  Lord  1820^  the  same  day  being  on  a  Monday, 
the  said  Court  was  holden  before  C.  H.,  Esq.,  then  the 
mayor  of  the  said  town  and  borough ;  and  H.  H.  and 
H.  8.  then  being  bailiff}  of  the  said  town  and  borough, 
accordiog  to  the  usage  and  custom  of  the  said  town  and 
borough,  in  the  Guildhall,  in  and  for  the  said  town  and 
borough,  according  to  the  custom  of  the  said  Court,  for 
the  decdon  of  burgesses  of  the  said  town  and  borough,  to 
wit,  at,  && ;  and  that  the  major  part  of  the  burgesses  then 
miihere  so  met  and  assembled  together  as  (iforesaidi  and 
then  and  there  present  elected  the  defendant  to  be  burgess. 
The  8th  plea  refeiTed  to  the  letters  patent,  as  set  out  in 
the  5th  plea,  aveiTed  that  they  contained  no  provision 
touching  the  election  of  burgesses,  and  then  proceeded ; 
^  That  afterwards,  to  wit,  on  Monday  next,  after  the 
least  of  Saint  Michael,  the  archangel,  in  the  5th  year 
of  the  reign  of  the  late  King  Edward  the  6th,  the  then 
mayor,  baili£&,  and  burgesses  of  the  said  town  and 
borough  did  in  due  manner  meet  and  assemble  them- 
selves together  in  the  Guildhall  in  and  for  the  said 
town  and  borough;  and  did  then  and  there,  for  the 
good  government  of  the  said  town  and  borough,  and 

for 
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1885.       for  the  due  and  coDvefliqnt  electioD  of  burgesses  of  and 
J-         for  the  said  town  and  borough,  make,  oonstitute^  aad 

ogoMit       ordain  a  good,    wholesome,  and  reasonable  bye-law, 
(not  now  extant  in  writing)  whereby  it  was  ^H'dered,  ve- 
solved,  and  provided,  that,  in  all  time  to  come,  nodoe 
of  a  meeting  of  the  mayor,  bailiffii,  and  burgesses  of  the 
said  town  and  borough,  for  the  electing  of  burgesses  of 
and  for  the  said  town  and  borough,  should  be  given  by 
the  ringing  of  a  certain  bell  within  the  said  town  and 
borough ;  and  that,  after  such  notice  the  mayor,  bailifi, 
and  burgesses  or  the  mayor  and  one  of  the  baiiifis,  and 
so  many  of  the  burgesses  as,  upon  the  ringing  of  die 
said  bell,  should  be  willing  and  minded  to  be  present, 
should  meet  and  assemble  themselves  together  in  the 
Guildhall  of  and  for  the  said  town  and  borough,  for  tb« 
election  of  burgesses  of  and  for  the  said  town  aod 
borough ;  and  that  the  said  mayor,  bailift,  and  burgesses, 
or  the  mayor,  bailiff,  or  bailiffi,  and  burgesses,  or  die 
major  part  of  them  so  met  and  assembled  together, 
should,  at  their  discretiop,  elect  and  choose  suA  person 
and  persons  as  they  should  think  fit  to  be  a  buigess  or 
burgesses  of  the  said  town  and  borough,  fo  wit,  at  &e. ; 
which  said  bye-law  still  remains  in  full  foi^ee  and  e&ct, 
not  repealed,  revoked,  or  altered,  to  wit,  at  &c/'    TInU 
the  defendfmt  was  elected  in  pursuance  of  the  i^je-hw. 
To  these  pleas  there  were  49  genend  replications,  taking 
issue  upon  the  various  allegations  in  the  pleas.    The  Ist 
special  replication  to   the  1st  plea  alleged.   That  die 
said  bell,  in  the  first  plea  mentioned,  was  and  is  a  oerfaia 
bdl  in  the  Guildhall  of  the  aaid  town  and   b(»ougii. 
That  the  liberties  of  the  said  (own  and  Jix>voogh,  in  divers 
directions,  were  and  are  to  a  great  ^xtient^  to  wit,  to  the 
extent  of  divers,  to  wit,  three  miles  from  the  Gnildball 

of 
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of  the  said  town  and  borough.  That  divers,  to  wit,  80  1885. 
of  die  bai^gesses  of  the  said  town  and  borough  reside  and  —— 
dwell  out  of  the  said  town  ox  Monmouth^  and  within  the  aroinji 
liberdes  of  the  said  town  and  borough,  at  a  great  distance, 
to  wit,  the  distance  of  three  miles  from  the  GuildhaU 
of  the  said  town  and  borough.  That  the  said  bell,  and 
the  ringing  thereof;  could  not  be  heard  at  all  times 
thioogbout  the  whole  liberties  of  the  said  town  and 
borough,  so  as  to  give  notice  to  all  the  burgesses  residing 
and  dwelling  therein.  That  the  notice  of  holding  the 
said  Court  by  ringing  the  said  bell,  in  the  said  first  plea 
mentioned,  w;a8  not  given  to,  nor  could  the  ringing  of 

the  laid  bell  be  heard  by  divers,  to  wit,  20  burgesses 

• 

residing  and  being  within  the  liberties  of  the  said  town 
and  borough,  who  w*ere  willing  and  would  have  had  a 
mind  to  be  present  and  attend  at  the  said  Court  so  holden, 
as  in  the  said  first  plea  mendoned,  whereat  the  said  de* 
feodant  was  so  elected  and  chosen  as  aforesaid,  to  wit, 
at,  &e.,  and  this,  &c.  The  2d  special  replication  de- 
scribed in  the  same  manner  the  situation  of  the  bell, 
the  extent  of  the  liberties,  and  the  residence  of  various 
buigesses  out  of  the  town  and  within  the  liberties,  and 
then  averred,  that  the  said  bell,  in  the  first  plea  men-^ 
tioDed,  was  not  rung  in  proper  and  sufficient  time,  before 
the  holding  of  the  said  Court,  in  that  plea  mentioned, 
to  give  due  notice  of  holding  the  said  Court  at  the 
said  time  in  that  plea  mentioned,  to  all  the  bur*» 
gesses  residing  and  being  within  the  liberties  of  die 
said  town  and  borough,  who  had  a  right- to  be  pre* 
sent  and  attend  at  the  said  Court  ^  holden,  as  in 
the  Isl  plea  mentioned,  whereat  the  defendant  was 
so  deoted  and  chosen  as  aforesaid.  The  8d  special  re- 
plication allegec),  that  the  notice  given  of  holding  the 
said  Court  ki  the  1st  plea  mentioQed,  by  ringing  the  «aid 
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1825.  bell  in  that  plea  mentioned,  was  not  a  due  and  sufficient 
*~*7*  notice  in  that  behalf.  The  same  special  replications 
a^fut  were  pleaded  to  the  2d,  3d,  4tb,  5tb,  6th,  and  8th  pleas. 
To  the  7th,  there  were  special  replications :  1st.,  ihsLi 
the  said  Court,  in  the  7th  plea  mentioned,  was  and  is  a 
Court,  which  the  burgesses  oF  the  said  town  and  borough 
are  not  bound  to  attend  as  burgesses,  and  hath  been 
used  and  accustomed  to  be  holden  for  other  business 
than  such  as  relates  to  the  electing  and  choosing  of 
burgesses ;  and  that  due  and  sufficient  notice  was  not 
given  of  the  Court,  in  the  7  th  plea  mentioned  being  about 
to  be  holden  for  the  purpose  of  electing  and  choosing 
burgesses.  2diy,  that  the  burgesses  so  met  and  assem- 
bled together  at  the  said  Court,  on  8cc.  as  in  the  7th  plea 
mentioned,  were  not  in  due  manner  met  and  assembled 
together  for  the  electing  and  choosing  of  burgesses.  De- 
fendant rejoined  to  the  second  special  replication  to  the  first 
plea,  ^^  that  notice  was  given,  according  to  the  said  custom 
in  that  plea  mentioned,  by  ringing  the  said  bell,  of  holding 
the  said  Court,  in  and  for  the  said  town  and  borough  in 
mannerand  form  asdefendantinthesaid  first  plea  alleged,'' 
and  concluded  to  the  country.  To  the  same  replication  to 
tlie  2d  and  Sd  pleas, ''  that  the  said  bell,  in  that  plea  men- 
tioned, was  in  due  manner  rung  to  give  notice  of  holding 
the  said  Court  in  those  pleas  mentioned."  To  the  same 
replication  to  the  4th  plea,  **  that  notice  was  given,  ac- 
cording to  the  custom  in  that  plea  mentioned,  by  ringing 
the  said  bell,  of  holding  the  said  meeting  so  holden  as  in 
that  plea  mentioned,  whereat  the  said  defendant  was  so 
elected  and  chosen  as  aforesaid."  To  the  same  rq>Iica- 
tion  to  the  5th  and  6th  pleas,  '<  that  the  said  bell  was  in 
due  manner  rung  to  give  notice  of  holding  the  said  meet- 
ing and  assembly.'^  To  the  1st  fecial  replication  to  the 
7th  plea,  <<  that  the  said  Court  in  that  plea  mentioned  was, 

and 
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and  isi  a  court  which  the  burgesses  of  the  said  town  and        18£5k 
borough  are  bound  to  attend  as  burgesses.'*    To  the  2d      _    ^ 
sp&M  replication  to  the  8th  pleat  <^  that  notice  of  the  said 
meeciog  for  the  election  of  burgesses,  in  that  plea  men- 
tioned, was  given,  according  to  the  form  and  efiTectof  the 
bye  law  in  that  plea  mentioned,  by  rin^og  the  said  bell 
therein  mentioned/'  General  demurrer  to  the  1st  and  Sd 
special  replications  to  the  1st,  2d,  Sd,  4th,  5th|  6th,  and 
Sth  pleas,  and  to  the  2d  special  replication  to  the  7th 
plea.  Demurrer  to  the  1st  rejoinder  assigning  for  causes 
that  the  defendant  hath  not  denied  or  traversed  any 
matter  in  the  replication,  nor  confessed,  nor  avoided,  nor 
ID  aay  manner  answered  the  same,  and  for  that  the  de- 
fendant hath  pleaded  new  inatter  in  his  said  rejoinder,  to' 
wit,  that  notice  was  given  according  to  the  said  custom, 
in  the  first  plea  mentioned,  by  ringing  the  said  bell,  of 
holding  the  said  court,  and  yet  hath  concluded  to  the 
couotry.    Demurrer  to  the  other  rejoinders  for  the  like 
caaws. 

Campbell  in  support  of  the  demurrer  to  the  replica- 
tions.   The  information  in  this  case  does  not  mention  ■ 
the  liberties  of  Uie  borough  o(  Monmouth.    The  1st  plea 
states,  that  Monmouih  is  an  ancient  borough,  that  the 
burgesses  are  a  corporation  by  prescription,  that  their 
Damber  is  indefinite,  and  a  custom  to  elect  burgesses  at 
a  coart,  of  the  holding  whereof  notice  has  been  imme- 
inorially  given  by  the  ringing  of  a  belL    The  first  special 
replication  introduces  the  liberties  of  the  borough,  and 
states  that  divers  bufgesses  resided  out  of  the  town  and  , 
widim  the  liberties,  and  that  they  could  not  hear  the 
belL    That  replication,  therefore,  admits  that  the  bell 
could  be  heard  throughout  the  town  and  borough,  and  the 

Vol.  IV.  G  g  question 
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1825*  question  is,  whether  that  be  or  be  not  a- sufficient  notice. 
jij3  x,^^  Personal  summons  is  necessary  for  the  meeting  of  a 
hTli*  select  body,  but  not  where  the  body  is  Indefinite,  and  a 
majority  of  the  persons  composinp^  it  are  not  required 
to  be  present  Neither  is  a  member  of  a  select  body 
entitled  to  a  summons,  if  he  be  not  resident  within  the 
borough,  Bex  v.  Grimes,  {a)  So  also  where  a  select 
body  are  to  meet,  and  do  some  particular  act,  notice 
must  be  given  to  each  member,  and  if  the  meeting  be 
not  on  a  charter  day,  notice  of  the  particular  business  to 
be  transacted  must  also  be  given.  Rex  v.  Mayor^  &c  of 
Carlisle  (A),  Ilex  v.  Mayor^  &c.  of  Liverpool  {c)f  Hex  ?. 
Mayor ^  &c.  of  Doncaster  (d),  Mu^aoe  v.  Nevinsoii  {e)  ; 
but  that  may  be  dispenseil  with,  if  every  member  of  the 
select  body  is  present,  and  concurring  in  the  pro- 
ceeding. Rex  v.  Tlieodorick  {f\  unless  the  charter  re- 
quires a  previous  summons.  In  the  present  case,  the 
election  was  to  be  made  by  an  indefinite  body,  and, 
therefore,  all  those  which  have  been  cited,  are  inappli- 
cable ;  the  usual  and  immemorial  notice  of  meeting 
was  given,  and  even,  if  it  could  not  be  heard  all  over 
the  borough,  still  it  would  be  the  proper  notice,  and 
personal  summons  would  not  have  been  a  suflBcieot 
substitute  for  it.  Rex  v.  May^  and  Rex  v.  Uitle,  {g) 
{Bayley  J.  The  plea  does  not  state  how  long  the 
bell  was  to  ring,  nor  how  long  a  time  was  to  elapse  be- 
tween the  ringing  of  the  bell  and  the  proceeding  to  an 
election.)  The  relator  might  have  replied,  that  the  bell 
had  not  been  rung  according  to  the  immemorial  usage, 
or  that  there  was  not  a  sufficient  interval  between  the 

(d)  -Purr.  S"; 08.  (e)  ^Ld.  Haym,  1558. 

(6)  1  Sir,  385.  (/;  8  EatU  543. 

(c)  9Bvrr,  723.  (g)  5  Burr.  2681. 
(</)  /A.  758. 

ringing 
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ringing  and  the  election.  No  doubt  the  King  might  by  1825. 
charter  say  that  such  a  notice  of  meeting  should  be  ""'""" 
given^  and  a  charter  is  to  be  presumed  in  favor  of  an  agmnft 
immemorial  usage.  The  notice,  ttierefore,  is  at  all 
events  good.  It  is,  however,  admitted  by  the  pleadings 
that  the  bell  is  heard  all  over  the  borough,  although  not 
throughout  the  liberties.  Now  the  court  will  presume, 
that  Monnundh  was  anciently  a  walled  town,  and  that  all 
the  burgage  tenements  were  within  the  borough,  and  if 
so  the  liberties  are  no  part  of  the  borough,  LUt.  b.  2. 
c  10.  s.  162.  A  liberty  is  a  franchise,  created  by  the 
crown,  and  may  be  for  any  purpose  that  the  King 
pleases,  in  general  it  is  for  juridical  purposes  only.  The 
King  may  extend  the  jurisdiction  of  borough  justices, 
it  may  be  given  to  th^rn  in  a  distinct  county,  but  that 
surely  would  not  make  it  a  part  of  the  borough.  Lottos 
case(fl),  Blankley  v.  Winstanley  (i).  The  grant  of  such 
a  liberty  would  not  then  alter  an  immemorial  custom  of 
giving  notice  of  corporate  assemblies.  If  that  be  so,  the 
first  sjiecial  replication  is  bad,  for  it  allows  the  bell  to  be  a 
sufficient  notice  within  the  borough  itself.  The  next 
replication  merely  says,  that  the  bell  was  not  rung  a  suffi- 
cient time  to  give  notice  to  all  the  burgesses  resident  with- 
in th^  liberties,  but  if  it  was  not  necessary  that  it  should 
be  heard  there,  that  replication  also  is  bad«  The  third 
special  replication  is  still  worse,  it  merely  avers  that  the 
notice  in  the  plea  mentioned  was  not  a  due  and  sufficient 
notice;  that  is  a  traverse  of  matter  of  law,  and  amounts 
to  a  demurrer,  it  is,  therefore,  bad.  Rex  v.  Portreeve  of 
Honiton{c).  {Baylej/ 3.  In  the  first  plea  it  is  stated, 
that  the  court  was  holden,  amongst  other  things,  for  the 

(a)  5  Co.  121.  (a)  Selw.  N,  P.  1086. 

(6)  S  T,  2?.  279. 
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1825.       election  of  burgesses,  and  that  notice  of  holding  the 
TlieEuia      ^^"^^  ^^^  given  by  the  ringing  of  the  bell ;  it  is  not 
^"*»«*       stated  that  the  bell  gave  notice  of  holding  the  court  for 
the  election  of  bwrgessesy  and  this  objection  applies  also 
to  the  3d  and  Sd  pleas.)     The  4th  and  5th  pleas  do 
not  mention  the  court,  but  state  a  custom  for  the  bur- 
gesses met  and  assembled^br  that  purpose  to  elect,  and 
that  notice  of  such   assembly  has   always  been  given 
by  ringing  the  bell.     Then  the  7th   plea  states,  that 
a   court  has  been   immemorially    holden    every  Mon- 
day^   and    that    the    burgesses    had    a    right    to   al- 
tendf   and  that  those   met  and    assembled   there  for 
that    purpose    have    immemorially  elected    burgesses. 
{Bajfley  J.     You  do  not  allege,  that  the  court  has  been 
holden  for  the  purposes  of  election,  but  that  the  bur- 
gesses assembled  there  for  the  purpose  of  electing  have 
elected.     Neither  is  it  stated,  that  the  defendant  was 
elected  by  burgesses  assembled  for  that  purpose*     LiitU' 
dale  J.     The  plea  amounts  to  this,  that  at  the  Monday's 
court  burgesses   may  be  elected  without  any  notice.) 
The  burgesses  are  assembled  at  that  court  for  all  pur- 
poses which  may  be  lawfully  executed.  It  is  in  the  nature 
of  a  charter-day,  when  elections  may  take  place  without 
notice.     This  mode  of  proceeding  is  made  legal  by  the 
custom.     {Holroyd  J.    Can  there  without  notice  be  a 
legal  meeting  ?)  The  8th  plea  is  free  from  all  these  ob- 
jections.    It  alleges  a  bye-law  to  regulate  the  election  of 
burgesses,  directing  that  notice  of  meetings  for  elections 
shall  be  given  by  ringing  a  bell,  and  that  those  assem- 
bled after  the  notice  shall  have  power  to  elect.     It  then 
avers  the  giving  of  the  notice,  the  assembling  of  the 
corporation  for  the  purpose  of  electing,  and  the  election 

of  the  defendant  as  a  burgess.     The  replications  to  that 

plea 
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plea  Are  bad  for  the  reasons  already  given ;  upon  that  18SS* 

plea,  therefore^  it  is  dear  that  judgment  must  be  given  ^^|7kiii« 

(or  the  defendant.  %»^ 


HlLb 


6.  R.  Cross  oontri  was  sUq>ped  by  the  G>urt 

Batley  J.     It  is  unnecessary  to  enter  into  any  con- 
sideraUon  of  the  replications  in  thb  case,   because  I 
think  that  all  the  defendant's  pleas  are  bad  in  law.  Where 
the  election  of  burgesses  is  fixed,  either  by  charter  or 
custom,  to  take  place  on  any  specific  day,  there  it  is  the 
duty  of  eveiy  person,  entitled  to  vote,  to  take  notice,  that 
there  is  to  be  an  election  on  that  day.     But  when  no 
specific  day  is  fixed,  and  the  election  may  take  place  at 
a  meeting  holden  at  any  time,  it  is  essential,  that  notice 
of  the  meeting  and  of  the  business  to  be  transacted  there 
should  be  given  to  all  persons  resident  within  the  limits 
of  die  borough  who  are  entitled  to  vote,  and  that  should 
be  a  reasonable  notice,  and  at  a  reasonable  time  before 
the  election,  actually  takes  place.      It  appears  to  me^ 
that  the  notice  given  as  stated  on  these  pleas)  by  ring* 
ing  a  bell,  (which  may  be  rung  for  other  purposes,) 
that  the  corporation  will  immediately  pfoceed  to  the 
election  of  burgesses,  is  not  a  reasonable  notice^     The 
defendant  relies,    in  some  of  his  pleas,  on  an  imme- 
morial custom,  in  others  on  an  usage  which  has  pre* 
vailed  since  the  grant  of  a  charter  by  E<L  6.     The  Isl 
plea  is  on  the  custom,  and  states,  that  a  Court  has  been 
/rm  time  io  time  holden,  amongst  other  things,  for  the 
election  of  burgesses ;  and  that  nodce  has  been  given  by 
ringing  the  bell.    It  does  not  state  on  what  particular 
days  the  Court  is  to  be  holden,  nor  that  burgesses  are 
to  be  elected  at  every  Court,  nor  that  the  bell  gave  notice 
that  an  election  was  about  to  take  place.    The  custom 

Gg  d  w 
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1825.        is  also  silent  as  to  the  length  of  time  during  which  the 


iTic  K  ^^'^  must  ring,  and  the  interval  which  must  elapse  be- 

against        tween  the  rinijinff  of  the  bell  and  the  conclusion  of  the 
HitL,  ?  . 

election.     It  is  possible  that  some  of  the  burgesses  who 

reside  within  the  borough  and  hear  the  bell,  may  not 
be  able  to  get  to  the  place  of  meeting  befpre  the  con- 
clusion of  the  election.  Such  a  custom  might  be  made 
subservient  to  very  fraudulent  practices ;  I  am  therefore 
of  opinion,  that  it  is  not  -a  reasonable  custom.  The 
voters  should  be  apprised  that  an  election  is  about  to 
take  place,  and  there  should  be  such  an  interval  between 
the  notice  and  election,  as  would  give  them  an  oppor- 
tunity of  being  present.  Even  if  personal  notice  were 
given,  requiring  immediate  attendance,  I  should  think 
it  insufficient,  a  fortiori,  the  notice  mentioned  in  plea 
must  be  so.  The  second  plea  sets  out  a  charter 
granted  by  Ed,  6. ;  and  alleges,  that  from  the  time 
of  the  charter  the  burgesses  met  and  assembled  for 
that  purpose,  at  a  Court  holden  before  the  mayor 
and  bailiffs,  (notice  having  been  given  of  holding  such 
Court  by  the  ringing  of  a  certain  bell),  have  elected 
such  persons  to  be  burgesses  as  they  have  thought  fit 
Still  the  day  is  left  indefinite  and  no  burgesses  can  be 
legally  assembled  for  the  purpose  of  an  election,  unless 
notice  of  the  purposes  of  the  meeting  has  been  given  to 
each  burgess  residing  within  the  limits  of  the  borough, 
or  unless  all  the  electors  arc  present  and  consent- 
ing. Besides  all  the  objections  to  the  notice  stated  in 
the  1st  plea,  are  equally  applicable  to  this  and  to  the 
3d  and  4th  pleas.  The  5th  was  relied  on  in  argument, 
but  that  varies  from  the  2d  merely  by  describing  the 
election  as  taking  place  "  at  a  meeting  and  assembly  at 
the  Guildhall,  instead  of  "dt  a  court."  The  notice  is 
said  to  be  of  sttch  meetivQ  and  assembly^  but  it  does 

no 
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not  state  whether  the  notice  was  of  the  time  of  meeting        1825. 
or  of  the  purposes  for  which  it  was  hoklen.     The  6th      _    ,, 

^     ^  The  KiHG 

plea  varies  in  like  manner  from  the  3d,  and  is  therefore        a^inu 
alrecdy  disposed  of.    The  7th  plea  is  framed  upon  a 
custom ;  J  made  some  observations  upon  it  during  the 
argument,  and  am  of  opinion  that  the  plea  is  bad  on 
two  grounds;  1st,  that  the  custom  is  bad  in  law ;  2d,  that 
the  defendant  does  not  brino:  himself  within  the  custom. 
The  custom  states  that  there  has  been  a  Monday's  court, 
and  that  the  burgesses  being  present,  and  having  met 
and  assembled  there  for  that  purpose  have  elected.     If 
they  all  had  notice,  there  might  be  a  good  meeting,  but 
they  must  meet  for  the  purpose  of  electing;   and  in  all 
cases  vrhere  a  day  is  fixed  for  an  election  (not  being  a 
charter  day),  notice  of  the  meeting  and  of  the  purpose 
for  which  it  is  holden  must  be  given.      Now,    the  7th 
plea  does  not  shew  that  the  Monday's  court  was  by 
custom  holden  Jbr  the  pta-pose  of  election^  or  that  giving 
notice  was  any  part  of  the  custom ;  it  is  therefore  bad. 
Again  in  stating  his  election,  the  defendant  says,  that 
the   Court  was    holden    for   the  purpose  of  election, 
and  does  not  state  that  the  burgesses  were  met  and  as- 
sembled for  that  purpose ;  he  does  not,  therefore,  bring 
himself  within   the  custom.     Even  if  that  plea   were 
good,  the  replication  would,  I  think,  be  a   sufficient 
answer.     It  states  that  the  burgesses  were  not  in  due 
manner  assembled  for  the  purpose  of  electing.     If  the 
words  "  in  due  manner"  had  been  omitted,  the  repli- 
cation would  clearly  have  been  good,  and  I  think  that 
they  mean  nothing   more   than   the  law  would  imply. 
The  bye-law  set  out.  in  the  eighth  plea  is  open  to  the 
same  objections  as  the  custom  in  the  first.     That  plea 
is  therefore  bad,  as  well  as  the  other  seven ;  and  our 
judgment  must  cotisequently  be  for  the  crown. 

G  g  4  HoL- 
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IB26.  HoLBOTD  J.     I  entirely  i^ee  with  my  brother  Bof- 

"^^"^       ley  in  thinking  all  the  defendant's  pleas  bad.     The  bell 

jnie  Kino 

as^amti  may  or  may  not  be  notice  of  the  election.  It  is  not  allied 
in  any  one  plea,  that  the  bell  gives  notice  of  the  parposes 
of  the  meeting,  for  which  it  is  rung,  nor  does  it  appear  that 
there  is  any  limitation  as  to  the  hour  of  ringing,  nor  to  the 
duration  of  it,  nor  is  it  said  at  whose  order  the  bell  is  to 
be  rung.  I  apprehend  that  the  proper  mode  of  pleading 
would  have  been  to  state,  that  a  Court  had  been  im- 

r 

memorially*  holden  for  the  election  of  burgesses,  and 
that  by  immemorial  usage  the  burgesses  duly  assembled 
had  been  accustomed  to  elect.  Then  would  bare  fol- 
lowed averments  that  the  Court  was  duly  holdeo,  and 
that  the  burgesses  duly  assembled  did  elect,  so  that  issue 
might  have  been  taken  on  one  or  more  of  those  facts. 
If  the  defendant  attempts  in  pleading  to.  fritter  away 
those  facts  by  stating  a  variety  of  circumstances,  he 
must,  at  least,  allege  such  circumstances  as  are  tanta- 
mount to  those  facts :  therefore,  when  he  states  that  no* 
tice  was  given  by  ringing  a  bell,  he  should  shew  that  it 
was  a  reasonable  notice,  otherwise  it  does  not  dispense 
with  the  allegations  that  the  Court  was  duly  holden,  and 
the  burgesses  duly  assembled.  Asain,  if  you  seek  to 
vary  the  common  law  by  a  custom,  you  must  bring 
yourself  strictly  within  the  custom,  which  the  defendant 
has  not  done  by  his  seventh  plea. 

LiTTLEDALE  J.  I  also  think  the  pleas  bad.  Where 
a  meeting  is  holden  on  a  charter-^ay,  it  is  not  necessary 
to  give  notice  of  it ;  but  at  any  other  time  notice  of  a 
meeting,  and  of  the  purposes  for  which  it  is  holden, 
must  be  given.  The  first  plea  does  not  confine  the 
custom  to  a  court  for  the  purpose  of  election ;  notice  of 
the  particular  business  to  be  transacted  was,  therefore, 

necessary) 
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necessary^  and  consequently,  notice  by  the  bell  was  in-        1825. 
sufficient.     But  if  the  election  had  been  the  only  busi-       — - 

^  The  Kiifa 

ocss,  still  the  notice  would  be  bad,  for  the  reasons  given  agahut 
by  my  learned  brothers.  The  same  objection  applies 
to  all  the  pleas  till  the  seventh.  To  that  it  is  a  suf- 
ficient answer  that  the  defendant  has  not  brought  him- 
self within  the  custom.  As  to  the  eighth,  it  is  clear 
that  a  bye-law  cannot  make  that  good  which,  as  a 
custom,  is  illegal. 

Judgment  for  the  crown. 


Jones  against  Cowley. 

A  SSUMPSIT  in  consideration  that  the  plaintiff,  at  Decl«ratioii  in 

^  "^  Miuinpfit  ststcd 

the  request  of  the  defendant  had  bought  a  horse  uwt  the  dtfwd- 
of  him,  the  defendant  undertook  that  it  was   sound.  ^  |,o„e  to  be 
Plea  non  assumpsit.     At  the  trial  before  Littledale  J.  ^"^^fSST*^ 
at  tlie  last  spring  assizes,  for  the  county  of  Hereford^  ^^'^SiAe hcMe 
it  appeared  that  at  the  time  of  the  sale,  the  horse  had  <<>  ^  ^w»A 

*  ...  orerywhere  cx- 

tbe appearance  of  having  received  a  kick  on  one  leg;  oeptakickon 
but  that  it  had  not  then  produced  lameness)  and  the  Uwt  this  «m 
defendant  warranted  that  the  horse  was  sound  every  notagenenl 
where,  except  the  -kick  on  the  leg.  It  was  proved,  that  Satttwre  was 
the  horse  was  in  other  respects  unsound,  having  a  dropsy  f  J^'^^^  ^ 
at  the  time  of  the  sale.  It  was  objected  by  the  de-  JJ^^*^^^'^^^ 
fendant's  counsel,  that  the  evidence  did  not  support  the  >?  **>•  dedara- 

UOD. 

declaration,  inasmuch  as  the  warranty  declared  upon 
was  general,  and  the  warranty  proved  w&s  qualified.  The 
learned  judge  was  of  this  opinion,  and  was  about  to 
nonsuit  the  plaintiff,  but  his  counsel  cited  the  case  of 
Garment  v.  Barrs,  (a)    There  the  plaintiff  declared  upon 

(a)  S  Etp.  N.  F.  a  673. 

0 
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1835.        a  general  warranty.     The  proof  was,  that  at  the  time 
^  of  the  sale,  the  defendant  warranted  the  mare  to  be 

JONIS 

nqainst        sound,  but  on  the  plaintifTs  observing,  that  she  went 

CoWLETt 

rather  Idme  of  one  leg,  the  defendant  said,  that  had 
been  occasioned  by  her  taking  up  a  nail  at  the  (arrier's, 
and  except  as  to  that  lameness,  she  was  perfectly  sound. 
It  was  objected,  that  the  count  was  not  proved,  but 
Eyre  C.  J«  ader  observing,  that  a  horse  labouring  under 
a  temporary  injury,  which  is  capable  of  being  speedily 
cured  or  removed,  is  not  for  that  an  unsound  horse, 
said,  ^^  that  to  make  the  exception,  such  as  ought  to 
have  been  stated  in  the  declaration  as  a  qualification  of 
the  general  warranty,  so  as  to  make  a  fatal  variance  be- 
tween the  warranty  really  made,  and  that  stated  in  the 
declaration,  the  injury  the  horse  had  sustained  or  the 
malady  under  which  he  laboured,  ought  to  be  of  a  per- 
manent nature,  and  not  such  as  arose  from  a  temporary 
injury  or  accident"  Upon  the  authority  of  this  case, 
the  learned  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  and  reserved  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  nisi  having  been  ob- 
tained for  that  purpose  in  last  Easter  term, 

Jervis  and  Curwood  now  shewed  cause.  The  case  of 
Garment  v.  Barrs  {a)  is  precisely  in  point.  This  is  a 
general  and  not  a  qualified  warranty,  because  a  kick  does 
not  iiecessaril}'  produce  unsoundness.  If  the  thing  it- 
self excepted  had  been  an  unsoundness,  then  this  would 
have  been  a  qualified  warranty,  but  here  the  thing  ex- 
cepted Was  not  an  unsoundness  at  the  time  of  the  sale, 
nor  did  it  even  prove  so  afterwards.  Suppose  the  horse 
had  been  warranted  sound  in  all  respects,  except  as  to 

(«)  2  Esj).  N.  P.  C  673. 

three 
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three  white  legs,  that  would  not  have  been  a  qualified        1825. 
warranty.  *! 


TttU7iion  and  Campbell  contra.  The  kick  on  the  leg, 
which  the  horse  had  received  previously  to  the  sale, 
might  at  that  time  have  been  an  unsoundness,  or  it  might 
afterwards  turn  out  to  be  an  unsoundness.  Now,  if  it 
had  been  proved,  that,  in  fact,  it  was  an  unsoundness 
existing  at  the  time  of  the  sale,  and  the  warranty  had 
been  general,  the  plaintiff  would  have  been  entitled  to 
recover.  But  on  tlie  warranty  actually  given,  it  would 
have  been  an  answer  for  the  defendant  to  have  shewn 
that  the  unsoundness  proceeded  from  the  kick  on  the 
leg.  The  contracts,  therefore,  are  substantially  different. 
As  to  the  case  put  of  a  party's  warranting  the  horse  to 
be  sound,  except  as  to  three  white  legs,  the  exception  is 
a  mere  nullity,  for  white  legs  can  never  make  an  un- 
soundness ;  but  here  the  thing  excepted  might  or  might 
not  make  an  unsoundness.  Garment  v.  Barrs  (a)  is 
distinguishable  from  the  present  case,  because,  in  the  first 
instance,  there  was  a  general  warranty,  and  afterwards  a 
representation  that  the  horse  was  sound  in  all  respects, 
except  the  kick  on  the  leg. 

Bayley  J.  The  declaration  purports  to  slate  the 
substance  of  the  contract  made  between  the  parties  at 
the  time  of  the  sale.  The  question,  therefore,  is,  whether 
at  the  time  of  making  the  contract,  it  was  agreed  and 
understood  between  the  parties,  that  the  horse  was  war- 
ranted sound  generally  or  with  the  exception  of  any 
unsoundness  which  might  arise  from  a  kick  on  the  leg. 
It  appeared  in  evidence,  that  at  the  time  of  the  sale,  the 
animal  had  received  a  kick  on  the  leg,  which  might  or 

(a)  2  JEtp.  N.  P.  C.  673. 

might 


Cowley. 
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1825.  might  not  turn  out  to  be  an  unsoundness,  and  that  the 
,  ^^  defendant  said  to  the  plaintiff,  <<  I  will  warrant  against 
ngttuui  any  unsoundness,  except  against  an  unsoundness  which 
may  result  from  the  kick  on  the  leg."  It  appears  to 
me  that  that  was  a  qualified  warranty.  I  cannot,  indeed, 
'  distinguish  this  case  from  Garment  v.  Barrs  {a) ;  but  I 
am  not  satisfied  with  the  reasoning  of  Lord  Chief  Jus- 
tice Eyre  in  that  case.  He  there  lays  it  down,  that  in 
order  to  make  it  a  variance,  the  injury  tlie  horse  had 
sustained  ought  to  be  of  a  permanent  nature,  and  not 
such  as  arose  from  a  temporary  accident  If  that  rea* 
soning  be  correct,  it  will  depend  in  many  cases  upon  a 
subsequent  event,  viz.  whether  the  injury  be  permanent, 
'  whether  the  contract  amount  to  a  general  or  qualified 
warranty ;  but  that  question  must  depend  upon  the  in* 
tention  of  the  parties  at  the  iim^  when  the  contract  was 
made.  Suppose  it  had  turned  out  that  the  horse  had  a 
permanent  unsoundness  arising  from  the  kick  on  the 
leg,  the  defendant  clearly  would  not  have  been  liable  on 
the  warranty  given  by  him.  But  if  he  had  given  a  ge- 
neral warranty  he  would  have  been  liable.     The  con- 

■ 

tracts  are  substantially  different.     The  rule  for  entering 
a  nonsuit  must,  therefore,  be  made  absolute. 

HoLROYD  J.  I  am  of  opinion  that  the  general  war- 
ranty was  not  proved.  Whether  it  was  proved  or  not, 
must  depend  not  on  the  subsequent  event,  but  on  what 
passed  between  the  parties  at  the  time  when  the  contract 
was  completed. 

LiTTLEDAL£  J.  Concurred. 

Rule  absolute. 

(a)  2  Esp.  N,  r.  C.  675. 
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1825. 


Faulkner,  Clerk,  against  Elger  &  Newby. 

THIS  was  an  action  for  a  false  return  to  a  writ  of  ^n  •»  action  for 

X  a  &1m  rttum 

mandamus.     Declaration  stated,   that  the  defend-  to  a  writ  of 

mandamuf  it 

ants  were  the  churchwardens  of  the  parish  of  Si.  Se-  was  alleged  to 
pdchre^  in  the  town  of  Cambridge ;  and  that  the  curacy  a  parish  that 
of  the  parish  church  of  the  said  parish,  was  a  perpetual  ^^7per- 
cnwcy,  within  the  diocese  of,  &c.,  endowed,  &a,  and  ^fj^*^ 
that,  fix>m  the  time  of  such  endowment  of  the  said  5"***^'^" 

of  the  death  of 

caracy,  there  had  been,  and  still  was,  within  the  said  ^  cunte  or 

otherwise,  the 

paxishaeuiiamj  that  wienj  and  SO  ^len  as  il  had  happened^  parisbiooers 
that  the  said  perpetual  euraof  had  been  or  should  be  vacant^  fit  penoa  to 
hf  reason  of  the  death  of  the  perpetual  curate  thereof,  or  JJ^j  ^i,^  ^"* 
otkerwise,  the  parts/dan^  of  the  parish  had  been  used  and  ^^J^*"piJJf, 
accustomed  to  elect,  and  ought,  to  elect  a  fit  and  proper  ^i?!^u"!jL 
person,  in  holy  orders,  according  to  the  rites,  &c.,  to  be  P«n*oner8  ac- 
the  perpetual  curate  thereof  for  the  time  being ;  which  custom.    At 
said  person  so  elected  as  aforesaid,  the  churchwardens  p^ivd  that  at 
and  parishioners  of  the  said  parish,  during  all  that  time,  the  parbbiooen 
had  been  used  and  accustomed  to  nominate;  and,  of  r^tiiTpuro^ 
right,  ought  to  nominate  to  the  bishop,  in  order  that  he  J^J^  wmIST 
inicht  be  duly  Ucensed  to  the  curac\%     The  declaration  ^^^,  ^^^^  ^^ 

^  ^  ^  .  election  began 

then  stated,  that,  on  the  24th  day  o{  November  1823,  at,  thatparishioocn 

who  had  not 

&c^  a  vacancy  having  occurred  in  the  said  perpetual  paid  church 

rates  should  not 
be  allowed  to 
vote.  In  consequence  of  this  resolution,  several  persons  who  had  the  legal  right  of  totJng 
did  not  tender  their  Totes,  and  the  votes  of  others  who  did  tender  their  rou*,  were  rejected, 
on  the  ground  that  they  had  not  paid  the  church-rate  :  Held*  that  a  par^y  elected  by  the 
nisjority  of  the  persons  whose  votes  witre  received  at  Uiis  mietidg  was  not  duly  elected  by 
tbe  parishiooen  according  to  the  custom. 

At  the  election  cveiy  parishioner  tendering  a  vote  gave  a  caird  oontunin^  only  the  name 
flf  the  fandidate  for  whom  he  voted ;  semble,  that  this  mode  of  election  was  illegal. 

curacy. 
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1825.       curacy,   by  the    resignation    of  the  perpetual  curate 
„  thereof,  an  election  was   had  and  made   by  the  said 

Faulrmke 

against  parishioners  of  the  said  parish,  pursuant  to  the  said 
custom;  and,  thereupon,  plaintiif  being  a  person 
having  taken  holy  orders,  according,  &c.,  was  to  wit, 
on,  &c.,  at,  &c.,  duly,  and  according  to  the  custom 
of  the  said  parishj  elected  by  the  parishioners  of  the  said 
parish^  to  be  the  perpetual  curate ;  and,  thereupon,  it 
became  the  duty  of  the  defendants,  so  being  sach 
churchwardens  as  aforesaid,  to  summon  a  meeting 
of  the  parishioners  of  the  parish,  in  order  that  the 
plaintiff  might,  by  the  defendants,  and  the  pa- 
rishioners, be  nominated  to  the  bishop,  for  licence  to 
the  perpetual  curacy;  that,  after  the  plaintiif  had 
been  so  elected,  he  applied  to  the  defendants,  as 
churchwardens,  and  requested  them  to  summon  a 
meeting  of  the  parishioners  of  tlie  parish,  for  the 
purpose  of  nominating  the  plaintiff  as  aforesaid,  yet, 
that  defendants  refused  to  summon  such  meeting  for 
that  purpose;  and,  thereupon,  the  plaintifl^  on  the 
Slst  May  1824,  obtained  from  the  Court  of  K.6.  a 
writ  of  mandamus  (which  was  set  out  in  the  declar- 
ation) commanding  them  to  do  so  without  delay; 
and  that  the  defendants  being  churchwardens,  fiilsdy 
and  maliciously  returned,  that  the  plaintiff  was  not 
duly,  and  according  to  the  custom  of  the  said  parish, 
elected  to  the  said  perpetual  curacy,  in  manner  and 
form,  &c. ;  by  reason  whereof,  the  plaintiff  bad  been 
deprived  of  the  said  curacy,  and  of  the  profits  and 
advantages  thereof,  &c.  At  the  trial  before  GasdeeJ^ 
at  the  last  spring  assizes  for  the  county  of  Cambridgej 
it  appeared,  by  an  entry  in  the   church  and  poor-rate 

book, 
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book,  dated   Naoember  24,   1823,  that,   at  a  meeting        1825. 
of  the  parishioners  for  the    election  of  a    minister,      „ 

*  Fauucmbr 

sccordiDg  to  notice  given  in  the  church  for  that  pur*  ^mnu 
pose^  the  major  part  of  the  parishioners  present  had 
elected  the  Rev.  H.  Robinson ;  the  number  being  for 
BMnson  36,  for  the  plaintiff  34.  It  was  proved,  that 
C,  Nainly,  a  householder,  who  paid  poor-rates,  had 
actually  voted  for  the  plaintiff;  but  being  afterwards 
desired  by  the  chairman  to  withdraw  his  vote,  on  the 
ground  that  he  had  no  right  to  vote,  not  having  paid 
charch^rates,  he  withdrew  one  of  the  cards  on  which  the 
plaintiff's  name  was  written.  DuckinSj  Harbone^  Robert 
Everettj  and  fVeUsy  four  other  householders  who  paid 
poor-rates,  did  not  actually  tender  their  votes,  but  went 
to  the  church  for  that  pu^ose ;  and  were  deterred  from 
tendering  them,  because  they  were  inforped  that  they 
were  not  entitled  to  vote,  on  the  ground  tliat  they  had 
not  paid  church-rates.  It  was  admitted,  on  the  other 
hand,  that  a  person  of  the  name  of  Herrings  who  voted 
for  the  plaintiff,  had  no  right  to  vote.  It  appeared, 
further,  that  the  mode  of  election  was  by  the  party  in- 
tending to  vote  giving  in  a  card,  containing  the  name  of 
one  of  the  candidates,  but  not  the  name  of  the  voter. 
On  the  part  of  the  defendants,  it  was  proved,  by  a  Mr. 
Ahbotty  who  presided  at  the  meeting,  that,  before  the 
election  began,  it  was  decided,  that  the  votes  of  persons 
who  had  not  paid  church-rates  should  not  be  received. 
It  was  also  proved,  that  one  James  Everett j  a  householder, 
who  had  intended  to  vote  for  Robinson^  was  refused,  on 
the  ground  that  he  had  not  paid  church-rates;  an^ 
that  Flack,  the  parish  clerk,  went  to  the  church  to  offer 
his  vote^  but  did  not,  in  fact,  tender  it,  in  consequence 

of 
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18£5.  of  being  told  that  he  had  no  vote,  because  he  did  not 
Favlxmir  P^y  church-rates.  The  learned  judge  expressed  some 
^n»t  doubt  whether  the  voters,  whose  names  were  then  pro- 
posed to  be  added  to  the  poll,  could,  in  point  of  law, 
be  considered  as  having  tendered  their  voles,  inasmuch 
as  they  acquiesced  in  thfe  objection,  by  not  insisting  that 
they  had  a  right  to  vote ;  but  he  left  it  to  the  jury  to  find, 
whether  the  right  of  election  was  in  the  pnrishioners,  as 
alleged  in  the  declaration;  and  for  whom  the  voters, 
whose  votes  had  been  inquired  into  at  the  trial,  intended 
to  vote.  The  jury  found  the  custom  to  elect  for  Ae 
plaintiff,  as  alleged  in  the  declaration ;  and  they  found 
for  the  plaintiff  as  to  the  votes  of  Nairiby^  Duckim,  fVeUsj 
Harboncj  and  Roba-t  Everett,  for  the  defendant,  as  to 

• 

the  vote  of  James  Everett;  consequently,  the  plaintiff 
having  88  votes,  after  deducting  that  of  Hetring,  and 
Mobinson  only  dTy  the  verdict  was  entered  generally  for 
the  plaintiff.  A  rule  nisi  for  a  new  trial  was  obtained 
in  Easter  term  last,  upon  two  grounds,  first,  that  the 
mode  of  election  by  ballot  was  illegal ;  and,  secondly, 
that  the  votes  added  at  the  trial  bad  not  been  duly  ten- 
dered. 

Storks  and  Daoer  now  shewed  cause.  Election  by 
ballot  is  a  legal  mode  of  election.  The  custom  alleged 
in  the  declaration  is  general  ;  and  the  jury  have  found 
that  by  the  custom,  no  particular  mode  of  election  is 
specified.  The  Court  will  therefore  put  such  a  con- 
struction on  the  act  of  the  parishioners,  ut  res  magis 
valeat  quam  pereat.  The  custom  being  for  the  parish- 
ioners to  elect,  it  was  competent  to  them  to  adopt  anj 
reasonable  mode  of  election.     Now  election  by  ballot  is 

a  rea- 
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a  reasonable,  and,  therefore,  a  l^al  reguldtion.     The        182^. 
clergyman  not  knowing  who  votes  for  or  against  him,      „ 
will  come  into  the  parish  with  equal  goodwill  to  all,       ^abut 
It  does  not  contravene  the  general  law.    It  is  quite  clear 
that  a  majority  of  the  parishioners  are  competent  to  make 
regnlations  to  bind  the  whole.  In  Stought<mv.ReyTwld${a)j 
the  right  of  adjourning  a  vestry  was  held  to  be  in  a 
parish  at  large,  and  in  16  Viner's  Abr.  tit.  Parishioners 
(A), pi.  5.,  there  is  the  following  passage:  *^  Parishioners 
are  a  body  politic  to  many  purposes ;  as  to  vote  at  vestry 
if  they  pay  scot  and  lots  they  have  a  sole  right  to  raise 
taxes  for  their  own  relief,  without  the  interposition  of  any 
superior  court;  may  make  In^e  laws  to  mend  the  high- 
ways, and  to  make  banks  to  keep  out  the  sea,  and  for 
repairing  the  church,  and  making  a  br  dge,  &C.,  or  any 
sQch  thing  for  the  public  good ;  and  by  S  &  4  W.  S., 
and  7  Anne,  to  tax  and  levy  poor-rates,  and  to  make  and 
maintain  fire  engines ;  and  by  9  G.  I .  c.7.  s.4.  for  purchas- 
ing workhouses  for  the  poor/'    Then  the  exclusion  of 
persons  from  voting  who  had*  not  paid  the  church-rate 
was  illegal.     It  is  true  that  there  is  a  power  incident  to 
eTeiy  body  to  make  regulations  binding  on  themselves, 
if  they  be  not  contrary  to  law.    But  by  the  5B  G.  S.  c.  69. 
s.  4.  a!]  pers6ns  are  entitled  to  vote  at  vestries  who  pay 
poor-rates.     The  restriction  in  this  case  was  therefore 
contrary  to  law,  and  there  is  no  pretence  for  saying  that 
it  formed  part  of  the  custom.    Then  as  to  the  mode 
of  voting  where  the  election  is  by  polling ;  there  it  is 
the  doty  of  the  voter  to  tender  his  vote  for  a  particular 
person,  and  to  see  that'  his  tender  is  recorded  in  the 
p<dU)0(dt.    Here'  tliere  is  no  book,  the  object  being  that 
the  voter  should  not  be  known ;  therefore^  no  such  ten- 
der could  be  made. 

(a)  3  iSrr.  1045. 

Vol.  IV.  H  h  Robinson, 
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1825.  •  Robinsofij  conirk.     The  mode  of  election  pursued  in 

this  case  was  illegal.     It  is  the  duty  of  the  returning 

a^aintt  officcr  to  retum  as  duly  elected  that  person  who  is 
elected  by  the  majority  of  those  who  have  the  legal  right 
of  voting.  Now  if  the  voter  is  permitted  to  give  in  a 
paper  containing  the  name  of  the  candidate  for  whom 
he  votes,  without  the  addition  of  his  own  name,  it 
becomes  impossible,  in  the  event  of  a  scrutiny,  for  ths 
returning  officer  to  strike  off  the  votes  of  those  who 
had  not  the  right  of  voting.  He,  therefore,  puts  it 
out  of  his  power  by  this  mode  of  election,  to  retqrn 
with  certainty  the  person  who  was  duly  elected.  Besides, 
if  such  a  mode  of  election  by  ballot,  or  by  presenting  ft 
card,  were  legal ;  in  this  case,  some  of  the  persons  who 
intended  to  vote  did  not  go  into  the  room,  and  Sexy. 
Ellis  {a)  is  an  authority  to  shew,  that  without  personal 
presence,  such  intention,  however  frustrated,  will  not 
constitute  a  vote.  This  is  always  necessary.  But  assum- 
ing that  the  mode  of  election  was  legal,  the  plaintiff  has 
not  made  out  that  he  was  duly  elected  according  to  the 
custom.  The  custom  as  alleged  is,  that  the  parishionen 
in  general  are  to  elect.  Now  the  plaintiff  has  not 
made  out  that  he  was  elected  by  a  majority  of  the 
parishioners,  but  only  by  a  majority  of  those  parish- 
ioners who  had  paid  the  church-rates.  He  was  then 
stopped  by  the  Court. 

Batley  J.  The  right  of  election  is  thus  stated  in  the 
declaration,  that  there  was  a  custom  within  the  parish, 
that  when  the  perpetual  curacy  was  vacant  by  reason 
of  the  death  of  the  curate,  or  otherwise,  the  pa- 
rishioners should  elect  a  fit  person.     The  present  action 

(a)   17  A.  Trials,  822. 
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is  brought  for  a  false  return  to  a  mandamus,  by  which        1825/ 
the  defendants    have    certified   that   the  plaintiff  was        *— 

IT" 

not  duly  and  according  to  the  custom  of  the  parish  ■  agaifut 
elected.  Now  if  the  votes  were  equal  there  was  no 
election.  It  appears  that  before  the  election  began, 
it  was  decided  that  the  votes  of  persons  who  had  . 
not  paid  the  church-rates  should  not  be  received. 
That  appears  to  me  not  to  have  been  a  legal  resolu- 
tion. If,  however,  it  was  a  good  and  legal  rule,  then  . 
Mr.  Robinson  had  the  majority  of  the  votes.  If  it  was  • 
an  illegal  resolution,  as  it  is  impossible  to  say  how 
many  persons  may  have  kept  away  on  the  supposition 
that  it  was  to  be  a  settled  rule,  I  think  the  election 
is  void.  I  am  disposed  to  think  that  an  election  under 
such  a  rule  could  not  be  good  without  the  consent 
of  all  the  electors.  But  taking  the  right  of  electron 
to  be  in  the  parishioners  at  large,  to  whom  no  such  dis- 
qualification applied,  the  question  is  whether  the  mode 
of  election  pursued  in  this  case  was  legal.  It  is  not 
necessary  to  give  a  decided  opinion  upon  that  point,  ' 
bat  I  incline  to  think  that  it  was  not  legal.  I  do  not 
mean  to  apply  my  observation  to  a  case  where  each 
person  inserts  bis  name  in  a  book,  but  to  that  species  of 
election  where  the  voter  gives  his  vote  in  such  a  manner 
that  no  person  but  himself  can  know  for  whom  he 
voted.  The  common  law  mode  of  election  is  by  shew 
of  hands,  or  by  poll,  and  the  party  electing  is  then  said 
to  have  a  voice  in  the  election.  The  objection  to  the 
mode  of  voting  by  ballot  is,  that  it  presents  an  insur- 
mountable difficulty  to  a  scrutiny,  because  no  person 
can  tell  for  whom  a  particular  individual  voted.  An- 
other objection  to  election  by  ballot  is,  that  the  taking 
<)f  votes  in  this  secret  and  private  manner  has  a  ten- 

H  h  2  dency 
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]&^       dency  to  encourage  perjury.     Suppose  the  nambers 
"""^       equal}  and  one  man  has  tendered  bis'  vote,  which  hts 

FAULKJfia 

o»mat  been,  refusedy  be  will  carry  the  election,  according  a$ 
he  says  he  would  have  voted,  one  way  or  the  other.  I 
do  not  mean  to  express  a  decided  opinion  upon  this 
point,  but  I  incline  to  think,  for  these  reasons,  that  this 
is  not  a  legal  mode  of  election.  Independently  of  this, 
the  plaintiff  has  not  made  out  that  he  had  the  ma- 
jority of  l^al  votes.  It  appears  by  the  learned  Judge's 
report^  that  upon  the  finding  of  the  jury,  the  plaintiff 
must  be  taken  to  have  had  thirty-eight  votes,  including 
that  of  Bobert  Eoeritt^  and  Mr.  Robinson  thirty-seven ; 
but  it  further  appeared  that  F/^zciEr,  the  parish-clerk,  went 
up  to  offer  his  vote,  and  was  told  that  he  had  no  vote, 
because  he  paid  no  church-rates ;  but  it  is  lefi  in  dubio 
for  whom  he  intended  to  vote.  Suppose,  therefore,  that 
before  Flack  came  to  vote  the  plaintiff  had  a  majority  of 
votes,  who  can  say  that  the  numbers  are  not  equal  now, 
it  being  left  in  doubt  whether  Flack  meant  to  vote  for 
the  plaintiff  or  for  Robinson?  If  he  intended  to  vote  for 
Robinson^  then  the  numbers  would  be  eqiuiL  It  lay 
upon  the  plaintiff  to  shew  that  he  had  the  majority  of 
votes.  Now  as  Flack  had  a  right  to  vote,  and  perhaps 
intended  to  vote  for  Robinson^  the  plaintiff  has  failed  in 
making  out  that  he  had  the  majority  of  votes» 

HoLROYD  J.  The  question  upon  this  record  most  be 
taken  to  be,  whether  the  plaintiff  was  duly  elected,  ac- 
cording to  the  custom  in  the  parish,  as  stated  oo  the  re- 
cord. The  custom  is,  that  the  parishioners,  are  to  elect 
a  fit  and  proper  person  to  be  the  perpetual  curate 
thereof  for  the  time  being;  and  it  is  alleged  in  the  de- 
claration  that  the  plaijitiff  was   elected  according  to 

that 
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dial  custom.  I  am  of  opinion  that  he  was  not  elected  ISU. 
according  to  that  custom,  because  upon  the  evidence  it 
appears  tfant  he  was  elected  by  those  parishioners  only  S^^ 
who  paid  the  diurch-rates.  He  has  not,  therefore, 
made  out  in  proof  the  allegation  in  the  declaration,  that 
he  was  duly  elected  according  to  the  custom,  because 
lie  has  not  shewn  that  he  was  elected  by  the  parisfaionefB 
in  general.  '  I  think  it  was  not  competent  to  the  pa* 
rishiooers  to  narrow  the  custom  by  passing  a  bye-law 
which  would  have  the  effect  of  making  it  depend  on  the 
will  of  particular  persons  whether  a  person  had  a  right  to 
vote  or  not.  I  have  great  doubt,  also,  whether  election  by 
ballot  be  a  legal  mode  of  election  or  not.  Some  ad- 
vantage may  accrue  from  it,  such  as  avoiding  ill  will 
amongst  the  paridiioners,  and  leaving  the  voters  unin- 
fluenced ;  but  I  think  that  it  is  the  duty  of  the  rettinh- 
ing  officer  to  see  that  the  person  returned  is  duly 
elected,  and  that  he  is  bound  to  use  reasonable  means 
to  attain  that  end.  Now  if  he  takes  down  the  names  of 
the  voters,  and  the  persons  for  whom  they  vote,  and  it 
afterwards  appears  diat  any  person  has  been  admitted 
to  vote  wbo  has  no  right  to  vote,  his  name  may,  on 
a  scrutiny,  be  struck  off.  In  the  case  of  an  election  by 
halk}t,  the  returning  officer  puts  it  out  of  his  power  to 
ascertain  whether  the  party  who  voted  bad  a  right  to 
vote  or  not.  But  it  is  not  necessary  to  decide  that 
point;  it  is  sufficient  to  say,  that  tlie  plaintiff  was  not 
elected  by  the  parishioners  in  general^  but  only  by 
those  paying  the  church-rate.  I  thinks  also,  for  the  rea- 
sons stated  by  my  Brother  Bay  ley,  that  the  plaintiff  did 
Dot  make  oiit  that  he  had  the  majority  of  votes. 

LiTTLBDALE  J.    The  custom,  as  alleged  in  the  de- 

H  h  3  claratioo^ 


Elosk. 
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1825.        clarntion,   is,   that   the  parishioners   should  elect:  all 
parishioners,  therefore,  had  a  right  to  elect ;  but  it  was 

agrnimt        decided  at  the  meeting  that  no  persons  who  had  not  paid 
the  church  rate  should  vote.     Now,  it  is  possible  that  no 
church-rate  may  have  been  made  for  many  years  before, 
and,  therefore,  that  a  party  may  not  have,  paid  the  rate, 
because  there  was  none  to  be  paid ;  but  I  think  that  the 
parishioners,  at  the  time  of  meeting  for  the  purpose  of 
electing,  had  no  right  to  restrict  the  number  of  electors. 
Corpoi^ators  have  the  right  to  make   reasonable  bye- 
laws,  even- to  restrict  the  number  of  electors;  but  that 
must  be  done  at  a  corporate  meeting,  convened  for  the 
purpose,  and  of  which  reasonable  notice  must  be  given. 
I  will  not  say  whether  the  parishioners  had  a  right  in 
this  case,   if  they  had  given  due  notice  of  their  inten- 
tion, to  make  it  a  rule  that  no  person  who  had  not  paid 
the  church  rate  should  have  a  right  to  vote.   I  am  clearly 
of  opinion  that  they  had  no  right  to  do  it  on  the  spur  of 
the  occasion.     As  to  the  other  question,  it  is  clear  that 
at  common  law,  where  parties  have  the  right  of  voting, 
the  restriction  of  voting  by  ballot  cannot  be  ioiposed. 
The  writing  of  the  name  of  the  candidate  on  a  card  is 
not  strictly^  an  election  by  ballot.     The  great  objection 
to  such  a  mode  of  election  is,  that  there  can  be  no  ef- 
fectual scrutiny,   because  if  it  be  afterwards  discovered 
that  a  given  individual  has  voted  who  had  no  right  to 
vote,  it  is  impossible  to  say  on  which  side  he  voted. 
I  think  that  the  mode  of  election  adopted  in' this  case 
was  illegal.     But  it  is  unnecessary  to  decide  that  point. 
It  is  sufficient  to  say,  that  the  plaintiff  has  not  made  out 
that  he  was  elected  by  the  parishioners.    That  being  so, 
I  think  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 
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The  King  against  the  Inhabitants  of 

Hambledon. 

TTPON  an  appeal  against  an  order  of  two  magistrates^  Where  eight 
for  the  removal  of  John  Birdseye  from  the  township  incorponucd 
of  Witney  J  in  the  county  of  Oxford^  to  the  parish  of  common  work- 
Hambledotiy  in  the  county  of  Surrey ;  the  sessions  con-  the  22  G.  s, 
firmed  the  order,  subject  to  the  opinion  of  this  Court  !^^^  ^^* 
on  the  following  case.     In  the  year  1786,  the  parishes  *nJ°ofihoM^ 
of  Brtmley,    Chiddingfold,   Dunsfold,  and  Hambledon^  ^tTth^'*^ 
were  incorporated  under  the  provisions  of  the  act  22  of  that  perith 

.  ^       for  one  year, 

G.  3.  c.  83.     The  parishes  of  Haselmere^  Shalford^  Saint  and  served  for 
*%  tm  *  ■»  three  yeari^ 

Marthoy   Hascomb^   and   JSlsteadf  afterwards   took   the  under  that  ap* 
benefit  of  the  same  provision  ;  and  all  the  parishes  before  |^Qg  {q  the  ' 
mentioned  became   incorporated   and   united  parishes,  Held^hiuno 
under  and  for  the  purposes  of  the  act     About  the  year  °-n*u?^2[ 
1787,  a  very  large  house  of  industry  was  erected  by  con-  po^^  *©  ap- 

•^        °  "^  "^  point  a  gorer- 

tribution  of  all  the  said  parishes  upon  the  waste  of  the  noroflupoori 

and  that  the 

manor,  in  the  parish  of  Hambledon^  as  the  most  con-  pauper  did  not, 

by  serrinc  un- 

venient  situation  for  the  purposes  of  the  incorporation,  der  that  ap- 
To  this  house,  paupers  from  all  the  united  parishes  rBettlementT 
were  sent  by  these  parishes  respectively,  as  occasion  re-  j^^  ^^  i^n*' 
quired,  and  were  maintained  separately,  at  the  expence  5fi^h"*DaiSi 
of  the  respective  parishes  to  which  the  paupers  severally  he  would  not 
belonged.     For  the  manai^ement  of  this  general  house  of  settlement, 

.    ,  ,  o  ,  seca9.ofthe 

industry,  and  the  employment  of  all  the  classes  of  pau-  22 as.  c^z,, 

f«  •  .  •        1     providing "  that 

pers  therein,  a  governor  was  from  time  to  time  appointed,  nothing  in  the 
under  the  powers  of  the  act.     In  the  year  1820,  John  shall  alter  or 
Birdseye,  who  had  gained  a  setdement  at   Witney  in  ^~|  J^f^.JJJ'^*' 
Oxfordshire^  before  the  date  of  the  said  act,  was  appointed  ^^°^^oim©! 
governor  of  the  house  of  industry,  by  an  order  in  the  «▼»•". 

H  h  4  following 
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IS2B0       following  form*     *'  Surrey  seadoos*    We»  two  of  Iu9 

Majesty's  Justices  of  the  peace  for  the  county  oESurrey, 

nitdnti       acting  for  the  hiHidred  of  Godalnuxg.  iDrthesaid  county, 

l%e  Inhdbitanti 

•r  Hamkisoii.  do  hereby  appoint  Jokn  Birdseye  of  Hambledon^  to  execute 

the  office  of  governor  of  the  poor,  for  the  parish  of 
Hamblcdany  within  the  said  hundred,  for  one  yeai^  to 
be  computed  from  the  week  of  Easier  now  laat  past,  to 
Fhicb  he  has  been  recommended  at  a  pubUc  jneetiiigi 
holden  the  29th  day  of  March  last,  pursuant  io  the  di- 
rections of  the  act  passed  in  the  22  G.S.  Ibr  the  better 
relief  and  employment  of  the  poor.  Given  under  our 
hands  and  seals  this  6th  day  of  April  1822,  G.  W.  0^  J- 
itf/'  Under  this  appointment,  be  served  in  the  said  olEce  of 
governor  for  three  years  in  succession,  upon  the  same 
terms ;  and,  during  that  time,  resided  in  the  parish  of 
Hambledon^  HThe  questions  for  the  consideration  of  the 
Court  are^  whether  Jb/in  Birdseye  was  duly  appointed  to 
a  public  annual  office,  according  to  the  provisions  of  the 
statute ;  and  whether,  by  his  service  in  such  office  in  the 
parish  of  Harnbledon^  he  gained  a  settlement  there. 

G.  JR.  Crossj  in  support  of  the  order  of  sessions;  The 

first  question  in  this  case  is,  whether  the  office  held  by 

the  pauper  was  a  public  annual  office,  within  the  S  & 

4  JF.  S.  c.  11.  S.6.     Now,  the  appointment  was  made, 

by  virtue  of  the  22  G.  3.  c.  83.  s.  9.,  and  that  calls  it 

an  office ;  it  was  public,  as  being  the  office  of  governor  of 

a  work-house,  and  it  was  annual,  by  tlie  'very  terms  of 

the  appointment.     It  will  be  objected,  that  by  the  tenas 

of  the  appointment  it  appears  to  have  been  fbr  less  than 

a  year,  for  it  is  for  a  year,  to  be  computed  from  a  day 

past.     But  it  is  also  stated,  that  the  pauper  served  for 

three  years  upon  the  same  terms,  which  most  mean  the 

same 
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same  terms  of .  paymei^  and  remuneration.    It  was  a       18S5. 
cootiouaas  service    under  the    original    appointment. 
Anotber  objection  will  be  founded  on  section  S9.  of  the       agauui 

Tbelnbabilaiilt 

2S  CLS.  c.  as.,  by  which  it  was  enacted,  '*  that  nothing  of  iuviulvmiu 
therein  contained  shonld  extend  or  be  construed  to 
extend,  to  alter  or  afiect  the  settlement  of  any  person  or 
person^  vhomsoever,  or  to  give  any  ill^itimate  child, 
who  might  be  born  in  any  poor-house  or  work-Jiouse, 
cstaUisbed  under  |he  authority  of  that  act,  a  setdement  in 
the  paribh  or  place  in  which  such  work- house  or  poor- 
house  dionid  be  situated,  but  every  such  child  sboutd 
be  considered  as  settled  in  the  parish  or  place  to  which 
the  mother  bebnged%"  But  that  provision  applies  only 
to  paupers  io  the  work-house,  not  to  servants  there  or 
to  offcors.  This  is  plain,  from  the  provision  respecting 
iOegkunate  children,  and  also  from  the  corresponding 
enactment  in  the  9  G.  1.  e.  7.  s.  4.  ^^  Provided  fJways, 
that  no  poor  person  or  persons,  bis,  her,  or  their  ap- 
preotice,  child,  or  children,  shall  acquire  a  settlement  in 
the  parish,  town,  or  places  to  which  he,  she,  or  they,>  are 
removed,  by  virtue  of  this  act.''  Taking  the  whole  to- 
gether, it  seems  clear,  that  the  clause  in  tlie  22  G.  S.  r.  83. 
vas  Io  apply  to  those  persons  only  who  were  brought 
into  the  parish  compulsorily,  under  the  provisions  of  the 
act 

Nriam  contra.  The  pauper  was  not  properly  ap- 
pobted.  The  appointment  should  have  been  for  the 
eight  incorporated  parishes;  and  not  for  one  of  .them 
aimer    (He  was  then  stopped  by  the  Court) 

BifUY  J.  The  appobtment  for  one  parish  was 
demly  in^uffident;  apd»  ou  the  other  point  also,  it 

appears 
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1825.       appears  to  me,  that  no  settlement  was  gained  in  HamlU* 
_«    --  don.     It  was  decided  in  Bex  v.  Merskam  (a\  that  the 

The  KiKa  ^   '' 

againti        master  of  a  work-house  is  not  a  public  officer,  unless 

The  Inhabitants  '  ^       ^ 

of  Hambmdov.  he  be  made  so  by  act  of  parliament ;  and,  therefore, 

before  the  22  G.  S.  c.  83.  no  setdement  could  have  been 
gained  by  service  under  such  an  appointment.  That  statute 
calls  it  an  office,  but  the  39th  section  says,  that  all  per* 
sons  in  the  work-house  are  to  be  in  the  same  situadon, 
with  respect  to  settlements,  as  if  the  act  had  not  passed. 
For  both  these  reasons,  therefore,  it  appears  to  me,  that 
the  order  of  sessions  must  be  quashed. 

HoLROYD  and  Littledale  Js.  concurred. 


yi^.^.   4iJiU^  ^^"^^'-^^' 


Order  of  sessions  quashed* 

(a)  *t  Mast,  let. 


Woodcock  against  Gibson  and  Others. 

Hie  59  G.5.  ''rRESPASS  for  breaking  and  entering  a  close,  called 

vJte  in  the  ^^^  garden,  in  the  parish  of  Thorpj  and  destroying 

^'^^^j;;^^'  Vegetables,  &c.     Plea  1st  not  guilty;  2d  that  the  close 

oftbepoor.in  ^^g  ^|,g  ^qJJ  ^nd   freehold  of  Gibson  and  one  Joseph 

the  nature  of  a  *■ 

body  corporate     Taylor^  then  being  the  sole  churchwarden  of  the  parish 

all  buildings,  *^  ^ 

lands,  and  here-  of  Thorp ;  Sd  that  it  was  the  soil  and  freehold  of  Gibson 

ditameots  be- 
longing to  Uie      and  the  said  Joseph  Taylor^  as  and  then  being  the  over- 

Uiat  in  order  to    seers  of  the  poor,  and  the  said  J.  Taylor  then  being  the 

bodjTcorporau    sdle  churchwardeli  of  the  said  parish.     Replication  to 

iSfultJe^'mirt   ^^^^  **^  *^  ^^  *®  ^'^^®  of  plaintiff,  and  not  of  Gibson 
be  two  over-       ^^^   Taylor  in  manner  alleffed.     At  the  trial  before 

seen,  and  a  *^  " 

churcbwanlen     Best  C.J. 9  at  the  Lincoln  Summer  Assizes -1824,  the 

or  church- 

wardens,  and  that  wUere  there  were  two  overseers  appointed,  one  of  whom  was  afUrwira 

ftppoint^  (by  custom)  sole  churchwarden,  the  act  did  not  vest  parish  property  in  dicm. 

ire^s 
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tre^as^  was  provedi  and  for  the  defendants  it  was  shewn, 
tbat  th^  locus  in  quo  was  parish  property,  and  that 
Gihson  add  Taylor  were  appointed  overseers  of  the  poor, 
ontbe  5th  of  April  1823,  and  on  the  22d  of  the  same 
month,  Taylor  was  appointed  sole  churchwarden,  it 
being  the  custom  of  die  parish  to  have  one  only ;  and  it 
was  then  contended  that  the  locus  in  quo  vested  in  them 
by  the  operation  of  the  59  G.  8.  c.  12.  s.  17.  {a)  The 
Chief  Justice  was  of  that  opinion,  but  directed  the  jury 
to  assess  the  damages  on  the  2d  and  Sd  issues  to  save 
expence,  if  this  Court  should  be  of  opinion  that  the  close 
was  not  tlie  soil  and  freehold  of  Gibson  and  Taylor,  and 
the  jury  assessed  the  damages  at  one  penny.  A  rule  nisi 
for  entering  a  verdict  for  the  plaintiff  on  those  issues 
baying  been  obtained  in  Michaelmas  term. 


1885. 


WOOBCOOV 

agaimt 

GlBSOV. 


PhiUipps  now  shewed  cause.  The  only  question  to 
be  considered  is»  whether  the  evidence  given  at  the 
trial  supported  the  second  or  third  plea.     Now  it  ap* 

peared  that  ^he  appointment  of  Gibson  and  Taylor,  as 

»  

overseers,  preceded  the  appointment  of  Taylor  as  church- 
warden. The  property  would  by  the  59  G.  S.  c.  1 2.  s.  1 7. 
immediately  vest  in  them  as  overseers,  and  it  is  imma- 

• 

terial  to  consider  whether  Taylor  was  afterwards  legally 


fa)  By  which  it  is  enacted,  <<  that'  all  buildings,  lands,  and  heredita- 
ments which  shall  be  purchased,  hired,  or  taken  on  lease  by  the  churcfa- 
wirdcns  snd  oveneers  of  the  poor  of  any  parish,  by  the  authority  and  for 
uj  of  the  purposes  of  this  act,  shall  be  conveyed,  &c.  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such  parish  respectively,  and 
^iir  suiocessors  in  truft  for  the  pariiih  ;  and  such  churchwardens  and 
croseers  of  the  poor  and  their  successors,  shall  and  may,  and  they  are 
l>»eh7  empowered  to  accept,  take,  and  hold  in  the  nature  of  a  body 
corporate  for  and  on  behalf  of  the  parish,  oil  such  buildings,  lands,  and 
baeditaments,  and  all  other  buildings,  lands,  and  hereditaments  hAotxgxng 
to  SQch  parish." 

appointed 


GiBsoy. 
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1825.       appointed  churchwarden.     [^Bayley  J.  Would  it  not  vest 
'  in  them  and  the  then  churchwardens  ?  ]     The  evidence 

WOODCOCX 

againu  did  Hot  shew  that  there  was  at  that  time  a  churchwardeo. 
Now  if  the  property  vested  in  Gibson  and  Taylor^  as 
overseers,  the  2d  plea  was  proved,  and  that  is  an  answer 
to  the  action .  It  was  objected  at  the  trial,  that  these  per- 
sons were  not  overseers  within  the  meaning  of  the  statute) 
because  one  of  them  was  also  appointed  churchwardai, 
and  The  King  wAllSaintSy  Derbif  {a)y  was  cited.  But  that 
only  decided  that  as  the  statute  43  Eliz.  c.  2.  requires  ap* 
prentices  to  be  bound,  *^  by  the  churchwardens  and  over* 
seers,  or  the  major  part  of  them,*'  there  must  be  two 
ovei'seers  besides  the  churcliwaixiens,  in  order  to  execute 
the  powers  given  by  tlie  act.  Those  are  mere  naked 
powers,  and  to  be  strictly  pursued.  The  question  here 
is  quite  different,  and  is  simply,  whether  the  property 
did  not  vest  in  Gibson  and  Taylor  immediately  on  their 
appointment  as  overseers ;  and  if  so,  there  was  nothing 
to  divest  it  afterwards. 

Clarke  and  N.  R  Clarke  contra.  The  59  G.  3.  c.  12. 
5.  17.  gives  the  property  to  the  churchwardens  and 
overseers  as  a  corporation.  Gibson  and  Taylor  were  not 
at  the  time  of  the  trespass,  nor  had  they  ever  constituted 
a  corporation  of  churchwardens  and  overseers,  the 
property,  therefore,  never  vested  in  them.  The  King  v. 
All  Saints,  Derby,  expressly  decided  that  there  must  be 
two  overseers,  distinct  from  the  churchwardens,  in 
order  to  domply  with  the  requisites  oC  the  43  EUz.  c  2. 

Bayley  J.  The  17th  section  of  the  59  G.  3.  r.I2. 
certainly  vests  the  property  in  tlie  churchwardens  and 

(a)   \ZEaU,li3. 

overseers 
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ov^seers  as  ft  body  politic ;  and,  therefore,  until  officers        1825. 
of  both  descriptions  are  appointed,  nothing  vests    in        ' 
either  of  them.     Now  Gibson  and  Taylor  were  app6int-       ^^ 
ed  overseers  on  the  5th  of  April ;  if  there  were  at  that 
time  a  churchwarden,  the  property  might  vest  in  him 
and  the  overseers;  but  that  does  not  appear,  nor  is 
there  a  plea  to  that  efiect     Taylor  was  afterwards  ap- 
pointed churchwarden,  but  neither  before  that  appoints 
ment  nor  afterwords,  could  he  and   Gibson^  by  them- 
selves, constitute  a  corporatiop  of  churchwardens  and 
overseers.     The  property,  therefore,  would  not  vest  in 
them,  so  as  to  support  the  pleas  of  soil  and  freehold,  and 
the  rale  for  entering  a  verdict  for  the  plaintiff  must  be 
made  absolute. 

Rule  absolute. 


CoTTBRiLL  against  HonBY. 

'I'HE  declaration  stated,  that  at  the  time  of  the  griev-  case  for  an 

ances  complained  o^  a  certain  close,  situate,  &c.,  was  p°ii'niiff?8"re-° 

in  the  possession  and  occupation  of  one  H,  C.  Morgan^  teresHnT  nd" 

as  tenant  thereof  to  the  plaintiff,  the  reversion  then  and  *»y  cutting  and 

*  carrying  away 

Still  belonging  to  the  plaintiff,  and  that  the  defendant  branches  of 

,  .  trees  growing 

cut  down  a  quantity  of  branches  off  and  from  certain  there.  2d  count 

.         .  ,  I  .J    in  trover  for  the 

urees^  then  standmg  and  growmg  m  and  upon  the  said  wood  carried 
close;  second  count  trover  for  timber.  Plea,  the  general  ^v^jn  ew- 
i«ue.    At  the  trial  before  Garrcm  B.  at  the  last  Lent  t^T^\^ly 
assises  for  Hereford^  Morgan  was  called  as  a  witness  for  III®  P^'^'ntlflfto 

•^        '  o  Uie  occupier 

the  plaintiff,  and  proved  that  he  was  tenant  to  the  plain-  ""^e'  *  written 

*^  "^  agreement: 

Held,  tb^t  in  order  to  support  the  Ut  count  the  plaintiff  was  bound  to  produce  it. 

Tbe  plaintiff  proved  that  the  defendant  carried  away  some  branches  of  the  trees,  but 
gave  no  evidence  of  the  value :  Held,  that  he  was  entitled  to  nominal-  damages  on  tba 
count  in  trover. 

tiff 
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1 625.       tifF  of  the  close  in  question,  under  a  written  agreement, 
that  defendant  lopped  some  branches  ofFthe  trees  grow- 

jjwww^  ing  there,  and  carried  them  away.  No  evidence  of  the 
value  was  given.  For  the  defendant,  it  was  objected 
that  the  agreement  under  which  Morgan  held  should 
have  been  produced,  for  that  it  could  not  otherwise  ap-i 
pear  that  the  plaintiiF  was  reversioner  of  the  trees.  The 
learned  Judge  refused  to  nonsuit  the  plaintiff,  and 
the  jury  returned  a  general  verdict  with  51.  damages. 
In  Easter  term  Campbell  obtained  a  rule  nisi  for  entering 
a  nonsuit  against  which 

Taunton  and  Oldnall  Russell  now  shewed  cause.  Mor- 
gan proved  the  fact  of  his  being  tenant  of  the  close  in 
question,  under  the  plaintiff.  In  the  absence  of  any 
proof  to  the  contrary,  it  must  be  presumed  that  the 
trees  were  demised  together  with  the  close.  .  If  they 
were  excepted,  it  was  for  the  defendant  to  prove  it,  Doe 
V.  Morris,  {a)  At  all  events  the  objection  does  not  apply 
to  the  couht  in  trover ;  that,  therefore,  is  sufficient  to 
sustain  the  verdict 

Campbell  and  Maule  control.  No  reliance  was  placed 
upon  that  count  at  the  trial,  nor  was  any  evidence  given 
to  guide  the  jury  in  giving  damages.  The  verdict  can- 
not, therefore,  be  applied  to  that  count.  With  respect 
to  the  other,  it  was  proved  that  Morgan  held  the  dose 
under  a  written  agreement,  and  unless  that  was  pro- 
duced there  could  be  no  legal  evidence  that  the  plaintiff 
was  reversioner.  If  the  trees  were  excepted  out  of  the 
demise,  the  action  should  have  been  trespass  and  not 
case, 

(a)  l9Eatt,S57.  . 

Batlby 
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Batley  J.     It  having  been  shewn  that  Morgan  hel(^       1825. 
under  a  written   acrreement,  I  am  of  opinion  that  the      ^ 
terms  of  the  holding  could  only  be  proved  by  that  in-        apintt 
strument,  and,  consequently,  that  the  verdict  on  the  first 
count  cannot  be  sustained.     But  the  objection  does  not 
apply  to  the  count  in  trover.     The  trees  were  equally 
the  property  of  the  plaintiff,  whether  they  were  or  were 
not  excepted  out  of  the  demise ;  and   it  having  been 
proved  that  the  defendant  carried  away  some  of  the 
branches,  I  think   that  the  plaintiff  is  entitled  to  no- 
niinal  damages,  although   no  proof  of  the  value  was 
given. 

HoLROTD  and  Littledale  Js.  concurred. 

Rule  discharged,  the  verdict  being  reduced  to  Is* 


The  KjNG  against  Boldero,  Clerk, 

UPON  an  appeal  against  a  poor  rate  for  the  parish  of  Where  an  in- 
cloture  act  en« 

Calton  cum   Willingham^   in  the  county  of  Caw-  acted  that  the 
hridgey  the  sessions  confirmed  the  rate,  subject  to  the  certain  parish 
opinion  of  this   Court,   upon   the   following  case: —  tinguisbed,  and 
Previous  to  the  year  1799,  the  rector  of  the  parish  of  {Jem  die  wm- 
CalUm  cum  Willingham  was,  in  right  of  his  said  rectory,  JJ^ld^awaid 
entided  to  the  tithes  of  corn,  grain,  hay,  and  all  other  ^  ***f  ^^'  » 

°  '^ '  certain  annual 

great  and  small  tithes  arising  within  that  parish  ;  but  in  wnt,  equal  in 
that  year  an  act  of  parliament  was  passed  for  ^'  divid-  certain  portion 

of  the  lands  in 

iDg,  allotting,  and  enclosing  the  open  and  common  fields,  the  parish,  to 

be  paid  by  the 
owners  of  those  lands  in  such  proportions  as  the  commissionen  should  award :  Held,  that 
tbe  rector  was  liable  to  be  rated  to  the  poor  in  respect  of  this  rent  or  annual  paymeott  th# 
act  Dot  having  expreuly  exempted  it  from  that  burthen. 

commons. 
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1825»       commons,  waste,   and   other  commonable  lands   and 

crounds  in  the  parish  of  Calton  cum  WUUngham,  in  the 

agoimt       county  of  Cambridge^  and  for  extmguishing  the  Uthes 
in  the  said  parish ;"  and  in  the  act  was  the  following 
clause  :  —  "  And  whereas  it  is  proposed  and  agreed  that 
all  tithes  whatsoever  arising  within  the  parish  of  CWAw 
cum  JVillingkam  aforesaid,  and  payable  to   the  rector 
of  the  said  parish,  shall  cease  and  be  for  ever  extin- 
guished, and  that,  in  lieu  thereof,  certain  yearly  rents  or 
sums  of  money  shall  be  ascertained  and  paid  to  the 
rector  of  the  said  parish  for  the  time  being,  in  manner 
hereinafter  mentioned ;  be  it  therefore  further  enacted, 
that  the  said  commissioners  shall  ascertain  and  deter- 
mine the   annual  value  of  all  the  lands  and  grounds 
within  the  said  parish  of  Calton  cum  WiUingham^  sub- 
ject or  liable  to  the  payment  of  tithes  in  kmd  to  the  said 
rector,  and  also  what  yearly  sum  of  lawful  money  of 
Great  Britain  will,  according  to  the  valuation  aforeswd, 
be  equivalent  to  one  fifth  part  of  all  the  arable  lands, 
one  twelfth  part  of  all  the  wood  lands,  and  one  ninth 
part  of  all  the  other  lands  and  grounds  in  the  said  parish 
which  are  severally  subject  and  liable  to  the  payment  of 
tithes  in  kind  to  the  said  rector ;  and  the  said  commis- 
sioners shall  also  ascertain  and  determine,  according  to 
the  proportions  aforesaid,  the  several  parts  or  propor- 
tions of  the  said  yearly  sum  to  be  charged  upon  each  of 
the  several  estates  of  the  respective  proprietors,  as  a 
yearly  rent,  payable  thereout  respectively  to  the  said 
rector  and  his  successors,  in  lieu  of  the  tithes  thereof; 
and  the  same  shall  be  and  are  hereby  charged  thereon 
accordingly."     The  act  then  provided,  that  in  case  the 
said  yearly  rents  or  sums  should  be  in  arrear,  it  sbooki 
be  lawful  for  the  rector  and  his  successors  to  have  and 

exercise 
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exercise  such  or  the  like  powers  and  remedies  for  re-  1825* 
coTering  the  same,  and  die  costs  and  charges  incurred 
by  the  non»payment  thereof,*as  by  the  laws  and  statutes  J'i^'^ 
of  this  realm  are  provided  and  given  for  the  recovery  of 
KDt  reserved  on  any  lease  or  demise,  or  other  rents  in 
anear.  It  was  also  enacted,  that  from  and  after  the 
oommencement  of  the  several  yearly  rents  therein  before 
directed  to  be  ascertained  and  paid  to  the  rector  and  his 
successors  in  lieu  of  tithes  as  aforesaid,  all  tithes,  both 
great  and  small,  and  all  payments  in  lieu  of  tithes  ap- 
pertaining to  the  said  rectory^  and  arising  and  payable 
upon,  out  of,  or  for  all  and  every  or  aiiy  of  the  lands 
and  tenements  within  the  parish  of  Calton  cum  Willing'- 
hanti  shoold  cease,  determine,  and  be  for  ever  extin- 
goislied  {Easier  offerings,  mortuaries,  and  surplice  fees 
only  excepted).  The  commissioners  were  also  to  ascer* 
tain  the  average  price  of  a  bushel  of  wheat  for  twenty- 
one  years  then  last  past ;  and  at  the  expiration  of  four- 
teen  years  from  the  making  of  the  award,  either  the 
parishioners  or  the  rector  might  insist  upon  having  a 
Qcw  average  taken  ;  and  the  yearly  rents  or  payments  to 
him  in  lieu  of  tithes  were  to  be  increased  or  diminished, 
in  proportion  to  the  difierenoe  between  the  price  of  wheat 
vpon  the  average  so  taken  and  that  originally  taken  by 
the  commissioners.  The  commissioners  having  ascertain- 
ed the  several  matters  required  by  die  act,  awarded  a 
^ertam  annual  payment  to  the  rector,  in  pursuance  of 
^  act,  and  then  awarded,  that  from  a  day  preceding  the 
^of  the  award,  **  all  and  all  manner  of  tithes,  both 
{H^eat  and  small,  arising,  growing,  and  renewing,  as  well 
^tof  or  from  all  the  lands  or  grounds  by  the  said  act 
intended  to  be  divided,  allotted,  and  inclosed,  and  exoner- 
ated from  tithes,  as  out  of  all  the  homesteads,  homecloses 
Vol.  IV.  I  i  and 
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1826*  and  all  other  lands  and  grounds  within  the  said  parish, 
ij^^Kiira  should  cease  and  determine,  and  be  for  ever  extin- 
2^^  guished/*  In  April  1824,  the  rector,  W.  Bdliero;  was 
rated  to  the  poor  in  respect  of  the  annual  payment  to 
him  by  virtue  of  the  award,  which  in  the  rate  was  de- 
scribed as  ^^  com«rent  as  composition  for  tithes."  The 
question  for  the  opinion  of  this  Court  was,  whedier  the 
rector  was  liable  to  be  rated  in  respect  of  that  compo- 
sition ? 

Nolan f  in  support  of  the  order  of  the, sessions,  was 
stopped  by  the  Court. 

Marryat  contr^.  If  tithes  are  let  for  a  term  of  years, 
the  rector  or  vicar  is  not  rateable  in  respect  of  them; 
and  here  it  may  be  said,  that  as  no  variation  in  the  set- 
tlement can  be  made  until  the  expiration  of  fourteen 
years  from  the  date  of  the  award,  the  tithes  have,  at  all 
events,  been  let  for  that  period*  The  rector  in  this 
case  has  not  received  tithes,  but  rents  issuing  out  of  the 
lands  in  lieu  of  tithes.  It  has  been  held  that^the  derk 
is  rateable  where  the  tenant  is  allowed  to  retdn  his 
tithes ;  but  when  they  are  let,  the  owner  can  no  more 
be  rated  for  them  than  a  landlord  in  respect  of  the  rent 
of  a  &rm.  Under  this  act  the  money  received  by  the 
rector  is  not  for  tithes,  bat  is  a  rerUj  and  is  so  called  in  the 
act,  and  the  rector  has  not  the  choice  of  receiving  the 
tithes  if  he  pleases ;  they  are  necessarily  retained  by  the 
occupier  of  the  land.  The  case  is  very  similar  to 
Chatfieldv*JRtdshlon{a\  where  the  parson  was  hddnot 
to  be  rateable.    Lowndes  v.  Home  {b)  proceeded  on  the 

(d)  5B.tC,  865.  {b)  2  fT.  BL  125S. 

ground 
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■ 

ground  that  the  payment  to  the  parson  was  not  a  rent        1825. 
lIMedale  J.    It  does  not  follow,  because  it  is  called  a     ^iITkuio 
rent,  that  all  the  legal  attributes  of  rents  attach.    You      ^^^ 
must  look  to  the  substance  of  the  thing.]    The  mode  in 
which  the  amount  of  payment  is  to  be  ascertained  shews 
that  it  ought  to  be  exempt  from  the  burthen  sought  to 
be  imposed.     The  commissioners  are  to  ascertain  what 
yearly  sum  will  be  equivalent  to  a  certain  portion  of  the 
lands  in  tlie  parish,  and  to  award  that  to  the  rector. 
Now,  according  to  Bex  v.  Hull  Dock  Compauy  (a),  the 
?ali]e  of  the  land  is  the  rent  it  will  bring,  after  paying 
the  poor-rate,   so  that  the  amount  of  the  poor-rate 
would  be  deducted  from  the  value  of  the  part  awarded 
to  the  rector.     To  hold  that  he  is  rateable,  would,  there- 
fore, be  to  make  him,  in  efiect,  pay  the  rate  twice  over* 

Batley  J.  It  is  perfectly  clear  that  tithes  are  rate- 
able to  the  poor ;  but  this  question  arises  upon  an  act 
passed  in  the  89  G.  S.,  extinguishing  tithes  in  the  parish 
of  CaUouy  and  securing  to  the  rector  a  certain  annual 
payment  in  lieu  of  them.  Before  that  time,  L&umdes  v. 
Hdme^  Rex  v.  Toms  (6),  and  Bonn  v.  Picking  (c),  had 
been  determined,  from  which  cases  this  principle  may 
be  collected ;  that  if,  under  an  indosure  act,  a  sum  of 
money  is  given  to  the  rector  or  vicar,  in  lieu  of  tithes 
which  were  rateable}  that  money  will  also  be  rateable, 
unless  ihe  liability  is  taken  away  by  express  words  in 
the  statute^  It  appears  to  me  that,  in  the  present  case, 
the  money  payment  is  liable  to  the  same  burthens  as  the 
tithes  for  whidi  it  was  substituted.  It  is,  indeed,  called 
fl  rmty  but,  in  fact,  is  nothing  more  than  a  sum  of  money 

(a)  3B.^C. 516.         {b)  Doug.  401.         (c)  CM,  19S. 

I  i  2  paid 
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1885.  paid  annually  in  lieu  of  tithes,  and  is  not  to  have  all  the 
attributes  of  a  rent,  although   the  act  gives  the  same 

ttgttmti  mode  of  recovering  it.  Then  it  has  been  urged,  that  in 
valuing  the  land  the  poor-rate  would  be  deducted,  and 
therefore  the  rector  would,  on  that  account,  get  a  smaller 
sum,  and  ought  not  to  be  rated  in  respect  of  it  Bat 
there  is  a  fallacy  in  that :  for,  before  the  statute^  the 
land  was  charged  with  a  poor-rate,  payable  both  by  the 
occupier  and  the  tithe  owner ;  and  in  the  calculation  by 
the  commissioners,  that  part  only  which  was  payable  bj 
the  occupier  would  be  deducted;  and  unless  the  money 
in  the  hands  of  the  rector  were  liable  in  the  same  man- 
.  ner  as  the  tithes^  a  loss  would  be  sustained  by  the 
parish.  For  these  reasons,  I  think  that  the  rate  was  a 
good  on^  and  was  properly  confirmed. 

HoLROYO  J.  I  think  that  the  sessions  were  right  in 
confirming  this  rate.  It  is  clear,  as  a  general  propo- 
sition, that  not  only  tithes,  but  also  compensations  in 
lieu  of  them,  are  rateable.  But  it  has  been  argued  that 
we  ought,  in  this  case,  to  consider  the  tenants  of  the 
lands  as  occupiers  of  the  tithes  on  a  prospective  baigaio. 
They  cannot,  however,  be  so  considered;  for  by  the 
act  and  the  award  the  tithes  are  extinguished.  The 
compensation  is  expressly  stated  to  be  in  lieu  of  the  tithes 
themselves,  and  there  are  no  words  exempting  it  from 
this  burthen.  I  think,  therefore  that  it  was  rateable. 
It  is  true,  that  rent  of  land  paid  to  a  landlord  is  ex- 
empt; but  it  by  no  means  follows  that  this  payment  is  a 
rent,  althou^  it  is  called  so,  and  a  dbtress  given  for  the 
recovery  of  it. 

LlTTUDALf 
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LnrzfDALE  J.   It  appears  to  me  that  this  money  was       1825. 
rateable.    The  statute  43  EUz^  c,  2.  makes  a  parson      ^   „ 

^  The  Kiiia 

liable  in  respect  of  the  profits  which  he  receives  as  par*       againMt 

son ;  and  I  think  that  he  is  equally  liable  in  respect  of  a 

corn-rent  paid  by  way  of  composition,  as  in  respect  of 

tithes  themselves,  the  act  of  parliament  not  containing 

any  express  exemption.    The  payment  is  not  strictly  a 

rent,  although  in  common  parlance  it  may  be  so  called. 

Many  things  are  commonly  called  corn-rents  which  are 

not  80  in  reality.     It  is  paid  to  the  rector  in  lieu  of  the 

tithes  which  are  extingubhed,    but  Uie  ability  of  the 

rector  is  not  diminished  by  that  extinguishment,  and  it 

has  been  shown  by  my  brother  Bayley  that  the  question 

is  not  affected  by  the  mode  in  which  the  value  of  the 

land  would  be  calculated. 

Order  of  sessions  confirmed. 


Flint,  Gent,  one,  &c.  agaimt  Pike,  &c. 

I^ECLARATION  stated,  that  before  the  publishing  in  an  action 

of  the  libel  thereinafter  mentioned,  the  plaintiff  was  which  pur- 
an  attorney,  and  had  been  retained,  to  bring  and  prose-*  ^^^^^^  tr?al, 
cute  a  ceruin  writ  and  plea  of  waste  in  the  Court  of  C.  P.,  ^^^^^JfSjjJ'^e 
in  which  Thomas  Redfem  and  others  were  plaintiffs ;  suppo^d  l»bel 

'^  *^  was  m  nuntance 

mi  Sarah  Smith  was  defendant.     It  then  set  out  the  a  true  account 

and  report  of 

declaration  in  waste  and  the  plea,  that  the  defendant  had  the  trial:  Held, 
not  made  any  waste ;  and  that  issue  having  been  joined  that  this  plea 
On  the  ple%  it  came  on  to  be  tried  at  the  Dirbyshire  '^sembie  that 

although  it  be 
lawful  for  a  counsel  in  the  diitcharge  of  his  duty  to  utter  matter  injurious  to  individuals, 
jet  the  subsequent  publication  of  such  slanderous  matter  is  not  justlBable,  unless  it  be 
ihewn  that  it  was  published  for  the  purpose  of  giving  the  public  information  which  it 
was  fit  and  proper  for  them  to  receive,  and  that  it  was  warranted  by  the  evidence. 

I  i  3  assizes 


474  CASES  IN  TRINITY  TERM 

]  8S5*  asazes  1 823 ;  and  that  the  jury  found  that  the  sud  Sarah 
'P^ .  Smith  bad  not  made  any  waste  The  dedantiOD 
<wnMf  then  stated,  that  the  defendant,  well  knowing  die  pre- 
mises, flee.,  but  conti'iying^  &C.,  malictoasly  pubUdied  of 
and  concerning  the  plaintiff,'  the  libel,  &c^  which  pur- 
ported to  be  a  report  of  the  said  trial.  The  libel  pro- 
fessed to  give  a  short  summary  of  the  facts  of  the  case; 
and  then  stated,  that  A.  B.  was  counsel  for  the  plaintifi ; 
and  that  C.  Z).  was  counsel  for  the  defendant ;  and  that 
the  latter  was  both  extremely  severe  and  amusing^  at  the 
expence  of  Mr.  Flinty  the  plaintiffs'  attorney.  It  thai 
professed  to  give  a  few  outlines  of  the  speech  of  the 
counsel  for  the  defendant,  and  the  part  of  the  speech 
set  out  contained  some  very  severe  reflections  on  tlie 
conduct  of  the  present  plaintiff  with  respect  to  his  having 
brought  the  action  of  waste,  and  having  advised  that 
form  of  action  with  a  view  to  his  own  profit.  But  the 
evidence  given  at  the  trial  was  not  set  out.  Plea,  that 
the  supposed  libel  was,  in  substance,  a  true  report  of 
the  trial  of  the  said  issue.    Demurrer  and  joinder. 

Mannings  in  support  of  the  demurrer.  The  plea  is 
bad,  because  it  states  that  the  libel  contains  a  trie  ac- 
count of  the  tibial  in  substance,  A  party  is  not  at  liberty 
to  publish  the  result  of  evidence,  Lems  v.  Walter  («), 
Duncan  v.  Thwaites.  {b)  Neither  can  he  justify  pnidish* 
ing  what,  in  his  judgment,  may  be  the  substance  of  a 
trial.  But  assuming  the  plea  to  be  good,  in  point  of 
form,  it  is  no  answer  to  this  action.  It  is  tme^  that  an 
action  will  not  lie  for  slander  spoken,  either  by  a  party 
or  a  counsel,  in  the  course  of  a  judicial  proceeding. 
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Brook  Y.  Montague  {a\  Hodgson  \.  Scarlett  (b) ;  but  the       1825. 
reason  why  a  counsel  acting  in  discharge  of  his  duty,  is 
priyilmed  when  he  utters  evea  slanderous  matter  is,  that        against 

PlXI* 

experience  has  proved  it  to  be  for  the  advantage  of  the 
administration  of  justice,  that  counsel  so  acting  should 
have  unlimited  freedom  of  speech.     That  reason  does 
not  ap{dy  to  any  subsequent  publication  of  that  slander- 
ous matter,  and  therefore  that  is  not  privileged.    Slander- 
ous matter^  however  injurious  to  an  individual,  uttered 
by  a  member  of  parliament,  in  parliament,  is  not  action- 
able or  indictable ;  because  it  is  for  the  public  advantage 
that  members  <^  parliament  should  have  unlimited  free- 
dom of  speech.     But  the  subsequent  publication  of  the 
slanderous  matter,  although  originally  uttered  in  parlia^ 
ment,  has  been  held  to  be  criminal,  Bex  v.  Creevey  (c), 
Bex  V.  Lord  Abingdon,  (d)      Upon  the  same  principle, 
the '  subsequent  publication   of  slander,   uttered  by  a 
counsel  in  the  course  of  a  judicial  proceeding,  is  wrong- 
ful, and,  therefore,  actionable.   Supposing  such  a  plea  as 
this  not  to  be  bad  in  itself,  and,  under  all  circumstances, 
as  tending  to  too  vague  an  issue  ;   still,  in  the  present 
case,  it  is   repugnant  to  the  libel  itself,  which,   upon 
this  part  of*  the  record,  the  defendant  admits  that  he  has 
published.    For  it  is  evident,  upon  reading  the  libel, 
dial  the  paragraph  could  not  be,  in  substance,  a  true 
aceoQiit  of  the  trial. 

N^  R*  Clarke^  conirL  As  to  the  form  of  the  plea.  The 
allegition  ihat  the  libel  is,  in  stdfstance^  a  true  report  of 
the  trial  is  eqoivaleat  to  an  allegation,  that  it  is  a  true 

(a)  Cro.  Jac.  90,  1  SoUe's  Mr.  (c)  1  Jf .  4f  5.  375. 

«7.  {M)pL  1.  .         (rf)  1  Etp.  2S6- 

W  IB, i A. 252. 

I  i  4  rq>ort 
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I825«  report^  for  if  it  had  beeii  stated  that  it  was  a  true  rqK>r^ 
"^r^  it  would  have  been  sufficient  to  have  proved  it  true  in 
offiimK  substance.  In  Weaver  v.  Lkyd  (a),  one  of  the  pleas,  to 
a  declaration  upon  a  libel  was,  that  the  matters  con- 
tained in  it  were  true  ^  in  substance  and  g^Si^ ,-"  and  the 
Court  held,  that  this  roust  mean  that  each  particular  of 
the  charge  contained  in  the  libel  was  true  in  substance; 
requiring,  therefore,  as  strict  proof  as  they  would  have 
done  if  the  plea  had  been  that  the  matters  contained  ia 
the  libel  were  trtte«  Then,  as  to  the  other  p^int,  Cwrrf 
y.  WaUer  {b\  is  Im  authority  to  shew,  that  an  acticm 
cannot  be  maintained  for  publishing  a  true '  account  of 
the  speech  made  by  a  counsel,  in  applying  for  a  crioiinal 
information,  although  the  publication  be  injurious  to  an 
individual ;  and  the  reason  why  the  publication  of  the 
proceedings  in  courts  of  justice^  though  injurious  lo  in- 
dividuals is  lawful,  is,  that  the  general  advantage  to 
the  country  in  having  these,  proceedings  made  public^ 
more  than  counterbalances  the  inconveniences  to  the 
private  persons  whose  conduct  may  be  tlie  subject  of 
such  proceedings,  {c)  IBayley  J.  Assuming  it  to  be 
lawful  to  give  a  history  of  a  trial,  does  it  therefore  follow 
that  it  is  lawinl  to  publish  every  part  of  it  which  is  m* 
jurious  to  an  individual  ?  Is  not  a  party  bound  to  ab- 
stain from  publishing  that  part  which  is  injurious  to  in- 
dividuals ?]  It  may  be  a  very  nice  question,  whether  a 
particular  matter  be  so  injurious  to  an  individual  as 
to  make  the  subsequent  publication  of  that  matter, 
libellous  or  not ;  and  the  editors  of  newspapers  cannot 
be  competent  to  form  a  correct  judgment  upon  such 


(a)  2B.^C.  678.  (e)  Eex  w.  IFrighl,  8  T.  R.  2S5. 

(6)  I  Soa,  i' PitL  525. 

a  subjects 
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a  sobject  To  hold,  therefore,  that  they  must  abstain  I  S^5. 
from  publishing  any  part  of  the  proceedings  of  a  '^ 
court  of  justice,  which  contains  slanderous  matter,  o^nn$t 
would  have  the  efiect  of  preventing  the  publication  of 
neb  proceedings  altogether :  besides,  there  are  many 
cases  where  strong  observations  on  the  conduct  of 
a  witness  are  properly  made  by  counsel,  in  the  course 
of  a  cause,  A  correct  report  of  the  proceedings  in  such 
a  trial  cannot  be  given  without  giving  those  observations. 
It  is  important  to  the  public  to  know,  not  only  the  ver- 
dict in  a  cause,  but  the  ground  upon  which  such  verdict 
{woeeeded,  and,  in  many  instances,  that  verdict  may  have 
depended  up<m  the  credit  given  by  the  jury  to  a  par«> 
tiadas  witness.  It  may,  therefore,  be  fit^  that  the  public 
should  be  informed  of  the  observations  made  by  counsel, 
on  the  testimony  of  that  witness*  {HohroydJ.  No 
facts  are  stated  in  the  plea  to  shew  that  the  observa« 
tioos  of  counsel  were  warranted.]  It  is  not  a  true 
report,  if  any  thing  is  contained  in  it  which  did 
not  pass  at  the  trial,  or  if  any  thing  is  suppressedj 
which  woqld  in  any  respect  have  qualified  that  part 
which  reflects  upon  the  conduct  of  the  plaintiff;  but 
otherwise  it  is  a  true  report^  as  &r  as  respects  this  case, 
although  it  may  not  state  every  thing  which  was  said 
apon  die  trial.  The  observations  here  made  upon  the 
plaintii^  are  in  respect  of  his  having  resorted  to  an  an- 
tiquated form  of  action,  and  it  suffidently  appears  from 
the  report,  that  such  was  the  form  of  action.  If  any 
evidence,  or  other  matter  omitted  in  the  report  would 
have  shewn  these  observations  to  have  been  unfounded, 
then  it  is  not  a  true  report,  and  the  plamtiff  should  have 
taken  issue  upon  the  {dea.  It  can  never  be  essential  to  the     - 

truth 
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1825.       truth  of  a  report,  that  every  unimportant  matter  should 
"Z  be  stated;  otherwise  the  pleadings,  &€•»  must  be  set  out 

Flint 

affdntt        at  length. 
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Baylby  J.  It  maybe,  and  I  think,  is  extremdy  benefidal 
that  the  public,  should  be  apprized  of  many  things  which 
occur  in  courts  of  justice,  and  of  a  great  variety  of  the 
cases  which  there  undergo  discussion.    The  publicatioo 
of  such  cases  is  lawful,  because  it  is  useful  to  the  public, 
but  it  does  not  thence  follow  that  any  person  is  at  liberty 
to  publish  every  thing  which  occurs  in  courts  of  justice, 
or  that  he  is  at  liberty  to  publish  not  only  the  wholes  bat 
even  part  of  a  trial  when  that  part  is  libellous  on  an  in- 
dividual.    The  libel  in  question  purports  to  set  forth  a 
speech  of  counsel  for  the  defendant,  containing  nuiDy 
severe  observations  on  the  conduct  of  the  attorney  for 
the  plaintiff  in  the  cause.     If  the  evidence  had  hem 
stated  in  the  libel,  the  reader  of  it  might  have  fonned 
his  own  judgment,  how  far  the  observations  were  wdl 
founded.    The  question  is,  whether  the  defendant  with* 
out  detailing  the  evidence  was  at  liber^  to  issue  to  the 
world  this  speech  of  counsel  which  contained  matter  in- 
jurious to  the  present  plaintiS     The  speech  of  a  couosd 
is  privileged  by  the  occasion  on  which  it  is  spoken;  be 
is  at  liberty  to  make  strong,  even  calumnious  observ- 
ations against  the  party,  the  witnesses  and  the  attorney  in 
the  cause.    The  law  presumes  that  he  acts  in  disduffge 
of  his  duty,  and  in  pursuance  of  his  instructioniB^  and 
allows  him  this  privilege,  because  it  is  for  the  advantage 
of  the  administration  of  justice,  that  he  should  have  free 
liberty  of  speech.    But,  although  for  the  piupose  of  the 
administration  of  justice,  a  counsel  has  that  privilege^  it 
does  not  follow  that  all  persons  may  afterwards  publish 

•  in 
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inanew^mper  the  obsenrations  made  by  him  in  the       1825. 
ooane  of  a  Xxaaae  which  are  injurious  to  individuals.        pum 
Those  observatioDs  are  made  in  the  hearing  of  numerous       1^^ 
anditors,  and  of  the  jury,  and  for  the  purpose  of  in- 
4aencing  the  latter  in  their  decuion.    The  auditors  and 
die  jury  have  an  opportunity  of  judging  how  far  such 
observations  are  warranted  by  the  evidence,  but  here 
thepubliriier  of  this  libel  gives  his  readers  no  such  oppor- 
tnni^.    There  are  cases  in  which  the  slanderous  matter 
has  been  justified  by  the  occasion  on  which  it  was  uttered 
and  the  subsequent    publication    of  that  matter  has 
been  held  to  be  actionable,  or  indictable,  Sex  v.Creety.{a) 
Bex  V.  Lord  Abingdon,  (b)  Tliere  the  defendants  were 
held  to  be  liable  criminally  for  publishing  in  a  news* 
paper  speeches  which  they  had  uttered  in  parliament, 
and  that  is  not  a  new  doctrine,  for  in  the  case  of  Lake 
V.  King  (c),  a  petition  presented  to  a  committee  of  par- 
liament was  ordered  by  the  House  of  Commons  to  be 
printedybr  ike  use  of  ike  members^  but  it  was  published 
elsewhere,  and  such  publication  was  held  to  be  unjusti- 
fiable^ because  it  went  beyond  that  which  the  privilege 
of  pariiament  required.    So  it  seems  to  me,  that  the  sub- 
sequent publication  of  a  speech  made  by  a  counsel  in  the 
ooniseof  a  cause  containing  observations  injurious  to  the 
character  of  a  party,  attorney  or  witness  in  the  cause,  is 
not  lawful,  because  such  publication  is  not  required  for  the 
dne  administration  of  justice.   It  is  said  that  it  will  be  a 
hardship  on  the  proprietors  of  newspapers,  to  hold  that  it 
is  not  lawful  to  publish  the  speeches  of  counsel  in  all  cases, 
inasmuch  as  they,  the  proprietors,  are  not  competent  to  ^ 

ferm  a  judgment  as  to  what  is  libellous,  and  what  not ; 

(a)  IM.iS,  S73.  (6)  1  JSip,  226.         (e)  1  Saufvi.  120. 

but 


PlKl. 


480  CASES  IN  TRINITY  TERM 

1825.  but  they  ought  not  to  publish  any  thing,  if  they 
are   not    competent   to  judges    whether  4t   be  inju- 

aviinti  nous  to  an  individual  or  not.  My  opinion  is,  that  a 
party  is  at  liberty  to  publish  a  history  of  the  trial,  viz.  of 
the  facts  of  the  case,  and  of  the  law  of  the  case  as  ap- 
plied to'  those  &cts,  but  that  he  is  not  at  liberty  to 
publish  obsenrations  made  by  counsel  injurious  to  the 

character  of  individuals.  It  was  not  necessary  for  the 
purposes  of  this  cause  to  go  so  far  as  I  have  don^  yet 
as  that,  after  much  consideration,  is  my  opinion,  I  think 
it  right  to  declare  it  It  seems  to  me  that,  although  the 
counsel  was  privil^^ed  to  speak  the  matter  alleged  in 
this  libel,  no  other  person  was  privil^ed  to  publish  that 
matter,  and  on  that  ground  I  think  the  plea  is  bad. 

HoLROYD  J.  I  think  that  the  plea  which  states  that 
the  libel  is  in  substance  a  true  report  and  account  of  the 
trial,  is  not  a  sufficient  justification.  Notwithstanding 
the  facts  disclosed  in  the  plea,  it  may  be  perfectly  true, 
that  the  publication  may  have. been  made  from  the  mali- 
'  cious  motives  alleged  in  the  declaration.  Then  there  is 
no  denial  in  the  plea  that  the  libel  was  published  with 
such  motives,  nor  are  there  any  circumstances  or  &cts 
stated  to  shew  to  the  court  that  this  publication  was  for 
the  purpose  of  giving  such  information  to  the  public,  a^ 
it  was  proper  or  requisite  they  should  have.  With  a 
view  to  the  due  administration  of  justice,  counsel  are 
privileged  in  what  they  say.  Unless  the  adrainistratioo 
of  justice  is  to  be  fettered}  they  must  have  free  liberty  of 
speech  in  making  their  observations,  which  it  must  be 
remembered  may  be  answered  by  the  opposing  cooasel) 
and  commented  on  by  the  Judge,  and  are  afterwards  taken 
into  consideration  by  the  jury,  who  have  an  opportunity 

of 
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of  Judging  how  far  the  matter  uttered  by  the  counsel  is       1825* 
wimmted  by  the  facts  proved.  Therefore,  in  the  course        « 
of  the  administration  of  justice^  counsel  hare  a  special        n^una 
privilege  of  uttering  matter  even  injurious  to  an  indivi* 
doal,  on  the  ground  that  such  a  privilege  tends  to  the 
better  administration  of  justice.     And  if  a  counsel  in 
the  course  of  a  cause  utter  observations  injurious  to  in« 
difiduals,  and  not  reliant  to  the  matter  in  issue,  it  seems 
to  me  that  he  would  not,  therefore,  be  responsible  to  the 
party  injured  in  a  common  action  for  slander ;  but,  that 
it  would  be  necessary  to  sue  him  in  a  special  action  on 
the  case  in  wbidi  it  must  be  alleged  in  the  declaration 
and  proved  at  the  trial,  that  the  matter  was  spoken 
malidoosly  and  without  reasonable  and  probable  cause. 
This  may  J  be*  illustrated   by  the  common  case  of  a 
ftise  charge  of  felony  exhibited  before  a  justice  of  the 
peace,  tfa^rean  action  upon  the  case,  as  for  defamation, will 
Dot  lie,  because  the  slander  is  uttered  in  the  course  of 
the  administration  of  justice;  but  the  party  complaining 
is  bound  to  allege  that  it  was  made  without  reasonable 
or  probable  cause.    It  by  no  means  follows,  however, 
because  a  counsel  is  privileged  when,  in  the  course  of  the 
administration  of  justice,  he  utters  slanderous  matter,  that 
a  third  person  may  repeat  that  slanderous  matter  to  aH 
the  world.     The  repeating  of  such  slander  is  not  done 
in  the  course  <^the  administration  of  justice,  and  there- 
fore is  not  privil^ed.    In  Lake  y.  King  (a)  the  reprint- 
ing of  a  correct  copy  of  a  petition  to  the  House  of  Com- 
mons, which  had  been  printed  for  the  use  of  the  members, 
was  held  to  be  illegal.    Bex  v.  Creevei/  {b\  and  Be:p  v. 
^d  AUngdan  (c),  are  also  in  point  to  shew  that,  al- 

(a)  1  Sgund.  190.        (b)  131.^5. 273.    {e)  I  Sip.  S26. 

though 
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18S5.       though  the  slanderous  matter  uttered  may  be  pri^eged 
"""^       by  the  occasion  on.  which  it  is  spoken,  the  subsequent 

Flint 

o^tftiT  publication  of  that  matter  may  be  criminal.  Beades, 
this  plea  only  states  that  the  report  was  true  in  siih 
stance.  I  think  that  is  not  sufficient ;  it  ought  to  have 
stated  some  fiicts  to  shew  that'it  was  true  in  substance  ; 
and  then  it  would  be  for  the  Court  to  judge  whether  it* 
^  was  true  in  substance  or  not  But  I  am  of  opinion  that  a 
person  is  not  justified  in  publishing  throughout  the  king- 
dom calumnious  observations  which  a  counsel  in  a  cause 
may  think  it  his  duty  to  make.  If  this  plea  had  proceeded 
to  state  any  thing  to  shew  that  it  was  material  and  ne- 
cessary that  the  public  should  be  made  acquainted,  not 
only  with  the  facts  of  the  case,  but  with  the  observations 
made  on  them,  and  had  shewn  that  those  observations 
were  warranted,  and  that  the  plaintiff  deserved  the  im- 
putation thrown  on  him,  the  plea  might  have  been  good ; 
but  that  would  have  been  a  very  different  plea  firom  tbe 
present  I  think,  therefore,  that  the  plea  is  defective 
in  point  of  law,  and  that  there  must  be  judgment  iot  the 
plaintiff.    \ 

LiTTLEDALE  J.  I  think  that  this  plea,  which  states 
that  the  libel  was  in  substance  a  true  and  accurate  report 
of  the  trial,  is  not  sufficient  By  substance^  I  apprdiend, 
is  meant  the  inference  which  the  person  who  published 
the  libel  draws  firom  the  whole  of  what  passed  at  the  trial. 
The  plea,  therefore,  amounts  to  this,  that  the  libel, 
in  his  judgment,  is  a  true  account  and  report  of  the  trial. 
Now,  in  my  judgment,  it  appears  upon  the  fiice  of  the 
declaration  that  the  libel  does  hot  contdn  a  true  and  ao- 
curate  report  of  the  trial,  because  it  neither  details  tbe 
speech  of  the  counsel  for  the  plaintiff  nor  the  evidence,  nor 

even 


IN  THE  Sixth  Year  of  GEORGE  IV.  493 

ev»  the  whole  of  the  speech  of  the  counsel  for  the  d&*       1825. 
fendant    But  even  supposing  that  this  had  not  appeared       "p^ 
on  the  htice  of  the  declarattoni  and  that  the  libel  professed       o^if^ 
to  give  the  speeches  of  both  counsel  and  the  evidence, 
still  I  think  that  this  plea,  which  states  that  the  libel 
contuned  in  substance  a  tme  and  accurate  report  of  the 
trial,  is  not  good  in  point  of  form.     In  an  action  for 
a ^  libel,  it  is  necessary  to  set  out  in  the  declaration 
the  words  of  the  libel  itself,  in  order  that  the  Court  may 
see  whether  they  constitute  a  good  ground  of  action. 
In  Wright  v.  Clement  (a),    a  declaration   statiqg  that 
the  defendant  published  a  libel,   containing  false  and 
scandalous  matter,  *'  in  substance  as  follows,"  and  then 
setting  out  the  libel  with  innuendos,  was  held  to  be  bad 
in  arrest  of  judgment,  because  it  professed  to  give  only 
the  general  import  and  effect  of  the  libel,  and  not  a  copy 
of  it    For  the  very  same  reason,  it  appears  to  me 
that  it  is  not  sufficient  to  state  in  a  plea  that  the  libel 
is  m  substance  a  true  and  accurate  report  of  the  trial. 
I  think  the  plea  ought  to  shew  the  libel  to  be  a  true  ao* 
count  and  report  of  the  triaL     I  do  not  mean  to  say 
that  it  is  necessary  that  the  supposed  libel  should  con- 
tain every  word  uttered  at  the  trial,  or  that  unnecessary 
natter  may  not  be  omitted.     If  issue  had  been  taken 
on  this  plea,  the  jury,  in  order  to  decide  whether  the 
libel  was  in  substance  a  true  report  of  the  trial,  would 
have  to  consider  the  reladon  of  all  the  different  parts  of 
the  libel  to  each  other,  and  to  say  if,  upon  the  whole, 
it  was  a  fitir  abstract.    Now  that  would  be  a  most 
difficolt  tssne  to  try;  but  there  would  be  no  difficulty  if 
the  issue  were  whether  the  libel  was  a  true  and  accurate 
report  of  the  trial.     The  question  as  to  the  general 

(a)  ZB^iA.  SOS. 

right 
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18S5.  right  of  proprietors  of  newspapers  to  publish  an  ac- 
count of  proceeduigs  in  courts  of  justice,  does  not  ne- 
cessarily  arise  in  this  case.  If  they  profess  to  give  an 
account  of  the  trial,  I  am  of  opinion  they  ought  to  give 
a  true  and  accurate  report  of  the  trial ;  so  that  the 
Court,  when  the  record  comes  before  them  on  de- 
murrer, may  see  whether  it  was  a  trial  proper  to  be  pub- 
lished ;  and,  on  the  other  hand,  if  it  goes  to  issue,  that 
the  jury  may  be  able  to  decide  if  it  be  a  true  and  accu- 
rate report.  I  think  that  the  only  case  in  which  an 
editor  of  a  newspaper  can  justify  a  libel  on  the  ground 
that  it  contains  an  account  of  a  trial,  is  where  he  reallj 
gives  a  true  and  accurate  report  of  it ;  and  even  in  that 
case  it  will  be  for  the  Court  to  consider  whether  it  was 
lawful  to  publish  it  I  am  therefore  of  opinion  diat  thb 
plea  is  bad,  and  that  there  must  be  judgment  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
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ScRATTON  ^am5/ Brown. 

^I^RESPASS  for  breaking  and  entering  three  closes  By  kase  and 

of  the  plaintiff,  situate  in  the  parish  o{  PrittleweU^  in  in  1775,  a,  b. 
the  county  of  Essex^  being  respectively  to  the  southward  now  of  Af.  S?' 
of  the*  cliffy  and  part  or  parcel  of  the  now  beach  or  ^ned^d*^d 
shores  and  with  spades,  &c.,  turning  up  the  soil  of  the  ^^^q'S'^m 
said  closes,  and  takine  and  carrying  away  larire  quan-*  ^^*^  measuage, 

,,  ^  ^  /     &  ^         e     n  tenement,  boat- 

tities  of  shinirle  and  stones,  and  converting  the  same  to  house,  &c.,  and 

.  also  all  that 

the  defendant's  use«     Plea,  not  guilty.     At  the  trial  be-  and  tboM  the 
fore  Graham  B.,  at  the  spring  assizes  for  the   county  oyster-layings 
of  Essex  J  1825,  it  appeared  that  the  plaintiff  was  tenant  fisheriMofhim 
for  life  of  an  estate  at  Southend  and  Prililewellj  bounded   ^•^^•'  ^j^^ 
on  the  south  by  the  sea,  and  that  he  was  also  lord  of  the  "^  i^nown  by 

'^  Uie  name  and 

manors  oi  Middleton  Hall  and  Prittlenvell  Priory.     The  names  of  Ji/.  ^. 

defendant  was  a  manufacturer  of  Par/ca-^s  cement,  and  or  sea-grounds,; 

had,  at  different  times,  taken  stones,  for  the  purpose  of  free  liberty  to 

c.  i>.  E,  F. 

and  G  H,  and 
their  heirs  and  assigns  for  ever  to  fi&h,  dredge,  and  lay  oysters  thereon,  and  from  thence 
to  take  snd  earry  away  the  same ;  wliic|i  said  sea-grounds,  oyster  layings,  shores,  and  fisheries, 
extended  from  ttie  south  at  low-water  mark,  to  the  north  at  high-water  mark,  and  from  certain 
«a-gTounds  on  the  east  to  other  sea-grounds  on  the  west.  And  all  which  said  sea-grounds, 
oyster-layings,  shores,  and  fisheries  thvreby  granted,  released,  &c.,  contained  in  the  whole 
^  estimation  oOO  acres  of  land  covered  with  water,  or  thereabouts,  as  the  same  were  bea- 
coned, marked,  and  stubbed  out.  Reservation  to  the  grantor,  his  heirs,  and  assigns,  lord  of 
the  two  manors,  of  all  manner  offish-royal,  and  all  wredis  of  the  sea,  flotsam,  jetsam,  and 
-Jigin  vithio  Uie  said  manors,  and  all  manner  of  franchises."  And  bjr  the  tenendum  the 
grantees  were  to  hold  the  messuage,  tenement,  and  boat-ho\ise,  sea-grounds,  oyster-layings. 
eiiores  or  fisheries,  hereditaments  and  premises,  with  the  appurtenances,  of  the  grantor,  lord 
of  the  two  manors,  by  such  suit  of  court,  and  other  services  as  were  or  of  right  ought  to  be 
done  and  performed  by  other  the  freehold  tenants  of  the  same  respective  manors  seised  of 
estates  of  inheritance  in  fee:  Held,  that  by  this  deed  the  rij^ht  of  soil  in  the  sea-shore 
passed  to  the  grantees. 

It  appeared  that  since  the  date  of  the  deed  the  sea  had  imperceotibly  and  gradually  en- 
croached upon  the  land,  and  consequently  thnt  the  high  and  low  water  mark  had  varied  in 
the  same  degree.  It  wa^  held,  that  by  Uic  deed  the  right  of  soil  in  that  portion  of  land 
vhich  from  time  to  time  lay  bct#een  high  and  lowwater  mark  passed  to  the  grantees. 
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1825.  making  the  cementi  from  the  sea-beach  and  sea-shore* 
^""^  adjoiniog  the  phiintifPs  manors.  Some  of  them  had  been 
^ifut  taken  between  high  and  low- water  mark,  and  some  had 
been  taken  aboye  high-water  mark*  The  plaintii^  in 
order  to  shew  Aat  the  spaee  between  high  and  low-water 
mark  belonged  to- him,  ppoved  that  from  time  to  time  he 
had  exereised  acts  of  ownership  there.  The  defendant 
took  the  stones  under  the  authority  of  one  Xotjiior,  in 
whom  was  Tested  an  interest  in  the  shore  conveyed  by  the 
plaintiiF  by  lease  and  release,  bearing  date  the  27tb 
and  28th  September  1773,  to  T.  Lee,  Di  Harridge,  and 
W.  King,  The  release  was  miule  between  thoee  persom 
and  JD.  SeraUGn,  the  '  present  plaintifi^  described  as 
eldest  son  and  heir-at-law  of  JD.  Scration  deceased*  It 
recited  that  by  lease  and  release  of  the  17th  and  IStb 
January,  1770,  and  by  a  recovery  sulfered  in  pursu- 
ance thereof,  in  Hilary  term,  10  6.  8.,  the  nessuagCr 
tenement^  or  boat«^house,  seshgrounds,  oyster-layings, 
shores,  fisheries,  and  hereditaments  thereinafter  men- 
tiioned,  amongst  other  hereditaments  therein  comprized^ 
were  conveyed  and  assured,  or  intended  so  to  be,  unto  and 
to  the  use  of  the  saidZ).  Srra//9»  (deceased),  his  heirs  and 
assigns  for  ever ;  and  that  D.  Scrailon  bad  contracted 
with  T.  Lee,  D.  Harridge,  and  fV.  ISng  tor  the  absolute 
sale  to  them  and  their  heirs  of  the  said  messuage^  tene- 
ment, boat;bouse,  sea-grounds»  oyster-layings,  shores^ 
fisheries,  and  hereditaments,  for  the  sum  of  6000JL  The 
indenture  Ihen  witnessed,  *Hhat  in  pnvsuaace  of  ibe  recited 
contract,  and  in  eonsideration  of  the  sum  of  60QQLf  paid 
as  therein  mentioned^  which  was  agreed  to  be  the  full 
considevation-'meney  for  the  absolute  purchase  of  the 
messuage,  tenenaent,  or  boat-house,  sea-grounds,  oyster- 
layings^  sfaoresy  fisheries,  and  premises^  he  the  said 
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L^Scratton  had  bai]gained9  sold,  released,  &c.,  unto  the       18S5. 
said  T,  Leey  IX  Harridge^  and  fF.  King^  in  their  actual 
possession  then  being,  by  virtue  of  a  bargain  and  sale       agahui 
made  to  them,  the  day  next  before  the  date  of  the  release^ 
for  one  year,  and  to  their  heirs  and  assigns,  all  that  mes* 
saage,  tenement,  or  boat-house,  with  the  gardens,  stables, 
outhouses,  afid  buildings  thereunto  belonging,  situate  at  . 
a  place  called  Southend,  in  the  parish  of  PritUemM  afore- 
said; and  ako  all  that  and  those  sea-grounds,  oyster- 
layings,  shovesy  and  fisheries  of  him  the  said  D.  Scratton^ 
commonly  called   by  the  name  or  names  of  MiUon» 

othenrtSB  Middkiom  Hall  and  PriUlewell  Priory  shores 
or  sea-|^und$,  or  by  the  name  of  one  of  them,  or  by 
whatever  Aftme  or  names  the  same  were  or  had  been 
thefttofore  called  or  known,  situate,  lying,  and  being  in 
the  parish  of  PriitlaaxU  aforesaid,  or  in  some  other 
parish  or  parishes  thereunto  next  or  near  adjoining,  with 
fuU/aod  free  liberty  to  and  for  the  said  T.  Lee^  D*  Har^ 
ridge,  aod  JV*  Kifigf  and  their  heirs  and  assigns  for  ever, 
to  fisi%  dredge,  and  lay  oysters  thereon,  and  from  thence 
to  take  and  carry  away  the  same,  at  tbdr  and  every  of 
their  free  wills  and  pleasures;  which  said  sea-grounds, 
oysler-layi^gs,  shoreS}  and  fisheries  did  extend  from  the 
south.  At  low-water  mark,  to  the  north  at  high*water 
mark,  and  abutted  west,  towards  Leigk  aforesaid,  upon  the 
laads  or  se^^grouods  of  £.  Tj/rrel,  Esquire^  called  Chalk'* 
Uf£  Hallf  and  towards  the  east  upon  the  sea  or  oyster- 
groiind^  of  Tbomma  Df^eWf  Esquire,  in  the  said  county  of 
£$serf  and  all  whieb  said  sea-grounds,  oyster-layings, 
shores,  aad  fineries  thereby  granted,  released,  and 
convoed'  and  me&tioxied,  or  intended  so  to  be,  did 
cautain.  in  the  whole,  by  estimation,  800  acres  of  land 
covered  with  wMcr,  or  thereabouts,  aa  the  same  were 
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18S5.  beaconed,  marked,  and  stubbed  out,  and  were  then 
g^  in    the    tenure    or    occupatipn   of   the    said   T^Ue^ 

Hm^  D.  Harridge^  and  W.  King^  their  under-tenants  or  as- 
signs, together  with  all  and  all  manner  of  ways,  &c.  (sav- 
ing, except,  and  reserving  unto  the  said  £).  Scrattoiiy  his 
heirs  and  assigns,  lord  or  lords  of  the  respective  manors 
of  PriUlewell  Priory  and  MiUofij  otherwise  MiddleUm 
HaUj  out  of  the  grant  and  conveyance  thereby  made^ 
all  and  all  manner  of  fish-royal,  and  all  wrecks  of  the 
sea,  flotsam,  jetsam,  and  ligan,  within  the  said  respective 
manors,  or  either  of  them ;  and  also  all  and  all  manner 
of  franchises,  royalties,  jurisdictions,  perquisites,  and 
profits  of  courts,  and  all  other  manorial  rights  and 
privileges  whatsoever  to  him  the  said  D.  Scratiorty  as  lord 

ft 

of  the  said  manors,  or  either  of  them,  belonging  or  ap- 
pertaining, as  fully  and  amply  as  the  same  were  then  used, 
exercised,  and  enjoyed  by  him  in  respect  of  other  tbe 
freehold  tenants  of  the  said  respective  manors  seised  of 
estates  of  inheritance  in  feesimple) ;  and  the  reversionand 
reversions,  remainder  and  remainders,  yeariy  and  other 
rents,  issues,  and  profits  of  all  and  singular  the  said  pre- 
mises, and  of  every  part  and  parcel  thereof,  and  all  the 
estate,  &c, ;  to  hold  the  said  messuage,  tenement,  or  boat- 
house,  sea-grounds,  oyster-layings,  shores,  and  fisheries, 
hereditaments  and  premises  thereby  granted  or  released, 
or  intended  so  to  be,  and  every  part  and  parcel  thereof, 
with  their  and  every  of  their  rights,  members,  privi* 
leges,  hereditaments,  and  appurtenances,  unto  the  said 
T.  Lee,  D.  Harridge^   and  W.  King^   their  heirs  and 
assigns,  as  to  one  full  undivided  third  part  of  all  and  sin- 
gular the  said  hereditaments  and  premises,-  to  the  only 
proper  use  and  behoof  of  the  said  T.  Lee^  his  heirs  and 
assigns  for  ever;  and  as  to  one  other  fiill  undivided 

third 
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tbird  part  of  all  and  singular  the  said  hereditaments  and       IS25. 
premises,  to  the  only  proper  use  and  behoof  of  the  said      sctLrnov 
D.  Harridge,  his  heirs  and  assigns  for  ever;  and  as  to       ^ainti 
the  remaining  one*  full  undivided  third  part  of  all  and 
singular  the  said  hereditaments  and  premises,  to  the  only 
proper  use  and  behoof  of  the  said  W,  Kingf  his  heirs  and 
assigns  for  ever,  and  to  or  for  no  other  use,  intent,  or 

ft 

purpose  whatsoever;  to  be  holden  as  to  such  part  of  the 
said  hereditaments  and  premises  thereby  granted  and 
released,  as  did  lie  within  the  said  manor  of  Prittle^ 
rodl  Prion/j  of  the  said  D.  Scrattotij  party  thereto,  his 
heirs  and  assigns,  lord  or  lords  of  the  same  manor; 
and  as  to  such  part  of  the  said  hereditaments,  therd^y 
granted  and  released,  as  did  lie  within  the  manor  of 
3IiUoMy  otherwise  Middieton  Hallj  of  the  said  jD.  Scrat" 
ton^  his  heirs  and  assigns,  party  thereto,  lord  or  lords 
of  the  same  manor,  by  such  suit  of  court  or  other 
services,  as  were  of  right,  and  ought  to  be,  done  and 
performed  by  other  the  freehold  tenants  of  the  same  re- 
ject! ve  manors,  seised  ofestates  of  inheritance  in  fee/' 

At  the  trial  it  was  proved  that,  since  the  date  of  the 
deed,  the  sea  had  gradually  encroached  upon  the  land, 
according  to  the  testimony  of  some  of  the  witnesses 
twelve  or  fifteen  feet,  according  to  tlie  testimony  of  others 
mach  more,  and,  consequently,  that  the  present  high 
and  low-water  mark  had  advanced  in  the  same  degree 
inllind  since  that  time.  'There  was  6ome  evidence  to 
shew  that  the  shore  on  the  north  and  south  had  been 
formerly  beaconed  out.  It  was  contended  on  the  part 
of  the  defendant,  that  the  deed  of  the  year  177S  con- 
veyed to  the  grantees  the  soil  of  the  shore  between 
high  and  low-water  mark,  wherever  those  marks  might 
he.    On  the  part  of  the  plaintiff  it  was  contended,  first, 
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1825.  that  the  deed  did  not  convey  the  soil,  but  a  mere  pri* 
vilege  or  casement  of  fishing^  and  laying  oysters  there; 

jsemur  and,  secondly,  assuming  that  the  deed  did  convey  the 
soil,  it  conveyed  only  that  part  of  the  shore,  which,  in 
the  year  1775,  lay  between  high  and  low-water  uiark, 
and,  consequently,  that  the  plaintiflF  was  entided  to  re* 
cover  for  any  stones  taken  by  the  defendant  higher  up 
on  the  shore  than  the  higfa*water  mark  reached  at  that 
time.  The  learned  Judge  was  of  opinion^  that  the  deed 
did  not  convey  the  soil  of  the  shore  to  the  grantees,  bu. 
a  mere  right  of  fishing  and  laying  oysters  there,  aod 
under  his  direction  the  jury  found  a  verdict  for  the 
plaintiflF,  subject  to  a  reference  as  to  the  amount  of  the 
damages.  Toddy  Serjt.  in  Easter  term  obtained  a  rale 
nisi  for  a  new  trial,  upon  the  ground  that  the  deed  did 
convey  to  the  grantees  the  soil  of  the  shore. 

Marryat^  Gumey^  Com/tij  and  Andrews  now  shewed 
cfiuse.  The  deed  passed  a  mere  easement  or  privilege,  a 
right  of  fishery,  and  of  laying  ahd  takitig  oysters  on  the 
shore ;  secondly,  assuming  that  it  passed  an  interest  in 
the  soil  of  the  shore,  still  it  could  only  convey  the 
right  of  soil  in  800  acres,  described  as  bounded  on 
the  north  and  south  by  the  then  high  and  low-water 
marks.  As  to  the  first  point,  the  deed  in  the  first  in* 
stance  grants  **  all  that  messuage^  tenement,  and  boat- 
house,  and  all  those  sea-grounds,  oyster-layings,  sbdres, 
and  fisheries^  called  Middleton  HaU  and  Prktlewdl 
Priory  sea-grounds  and  shores.'*  The  grantor  only  gives 
a  qualified  right  in  the  shore  for  a  particular  purpose. 
The  wt)rd  oyster  is  connected  with  the  three  subsequent 
words,  and^  therefore,  this  part  of  the  deed  must  be  con- 
strued to  operate  as  a  grant  of  the  oyster-shores^  oyster- 
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layings,  and  oyster-fisheriesy  and  there  then  follows  ap  18S5. 
express  liberty  to  the  grantees  to  fish,  dredge»  and  lay  sc»attok 
oysters,  and  to  take  and  carry  away  the  same.  Nomi^  agoinji 
that  liberty  woyld  have  been  wholly  unnecessary,  if  the 
soil  was  intended  to  pass  by  the  fornix  words,  for  in 
that  case  the  grantee  would  have  had  a  right  to  use  it 
as  he  bought  £t.  It  is  true,  that  the  words  sea- 
gromukf  by  themselves,  would  have  been  sufficient  to 
pass  the  right  of  soil  in  the  shore,  but  the  whole  of  the 
^rant  must  be  construed  together,  and  the  words  *'  sea* 
gnmnd^  must  be  tak^  to  pass  an  interest  in  the  sea* 
grounds,  sufiBcient  to  enable  the  grantees  to  exercise  their 
right.of  fisbiii^  hiyiQg»  And  taking  oysters.  The  reserv- 
alioQ  of  fisb-rroyal, '  wredc  of  the  sea,  flotsam,  jetsam, 
and  tlgsp,  throws  no  light  upon  the  construction  of  .the 
deed,  because  those  being  prerogative,  rights  would  not 
pass,  eKcept  by  express  words. 

Secondly,  assuming  that  a  right  to  the  «oil  did  pass 
by  the  deed,  it  could  only  be  a  right  of  soil  in  that  land, 
which  in*  the  year  1779  was  bounded  by  the  high  and 
low-water  marks*  It  is  speciflcaliy  described  by  abuttals, 
and  ^  as  containing  by  estimation  800  acres,  covered 
witli  water,  as  the «ame  were  then  beaconed,  marked,  and 

« 

stubbed  out."  The  land  granted,  therefore,  was  a  spe- 
cific quantity  of  land,  ascertained  by  certain  marks,  and 
the  plaintiff  now  daims  otheft  land  not  within  those 
marks.  He  claims,  in  fact,  a  moveaUe  freehold;  but' 
there  cannot  be  such  a  thing  as  a  shifting  freehold,  and* 
A  deed  professing  to  gmnt  such  an  estate  would  be  void 
for  imcertain^. 

* 

Tadd^  Serjt.,  Preston  and  Ktiox^  contra.  The  deed 
"niast  be  construed  With  reference  to  the  intention  of  the 
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1825.  parties  at  the  time  when  it  was  executed,  and  the  ques' 
^  tion  will  be,  what  the  one  intended  to  convex',  *  and  the 

^^  Other  intended  to  purchase.  The  deed  may  be  con- 
dered  as  consisting  of  five  parts.  The  first  patt  con- 
taining the  substantial  part  of  the  grant,  beginning  with 
the  grant  of  the  messuage  and  tenement ;  the  second, 
with  the  words  "  with  full  and  free  liberty  to  fish^'  the 
third  beginning  witli  the  words  "  which  said  sea- 
grounds,"  containing  a  description  of  the  things  granted; 
the  fourth,  containing  an  additional  description,  be- 
ginning with  all  the  words  **  which  said  sea-grounds 
contain ;"  and  the  fifth  the  tenendum.  Now  the  premises 
granted  are  ^'  the  .messuage,  tenement,  or  boat-bouse, 
&c.,  and  also  all  that,  and  those  the  sea-grounds,  oyster- 
layings,  shores,  and  fisheries,  called  Middleton  HaU 
and  PrittletDeU  Priory  shores  or  sea-grounds.'^  The 
word  sea-grounds  in  a  grant  would  of  itself  be  suf- 
ficient to  pass  the  soiL  If  a  man  grant  *all  his  woods, 
not  only  the  woods  growing  upon  the  land,  but  the  land 
itself  passes,  for  the  word  'woods  includes  not*  only  the 
trees,  but  also  the  land  whereon  they  grow,  {a)  Wkislkr 
V.  Padcna.ip)  Supposing  those  words  not  to  be  sufficient 
to  pass  the  soil,  it  passes  by  the  words  sea  shore,  which 
denote  this  land  which  is  covered  with  water  at  high 
tide,  and  left  uncovered  with  water  at  low  tide,  (c)  The 
words  sea-grounds  and  sea^shores  have  a  certain  definite 
meaning,  which  is  not  to  be  narrowed  by  the  subsequent 
introduction  of  the  unnecessary  words  "  oyster-layings 
and  fisheries.*'  Effect  must  be  given  to  all  the*wordsof 
the  grant.  Now,  if  the  construction  contended  for 
by  the  plaintiff  prevails,  no  effect  will  be  given  to  the 

words  sea  shores.     It  is  argued  that  the  grantor  in- 

« 

(tf)  Co.  Liit.  4.  b.        {b)  fro.  JaC»  4S7.         (c)  CaiUs  on  SmxrhS^- 

tended 
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tended.to  eonvej  only  a  given  quantity  of  land,  marked       1S8& 
out  bir  certuHi  -fixed  boundtries  on  the  east  and  west^     ^ 
and  the  bigh*water  mairk  and  the  low-water  mark,  on      ^°*'^[ 
the  nofth  and  soutfaf,  in  the  year  177S ;  but  this  is  a  mere 
addition  to  the  description  of  the  subject  matter  of  the 
grant,  which  is  sufficiently  described  in  the  former  part 
of  the  deed.     Now  it  is  a  general  rule  in  the  construc- 
tion of  deed$,  that,  if  the  subject  matter  of  the  grant 
be  once  suffidiently  described  in   the  deed,  an  error 
made  in  an   addition    to   the  'description  will   have 
no  e&ct,    Wroteslejf  v»  Adams f  {a)     Swyjl  v.  Ejfre$.  (&) 
Heie,  in  the  former  part  of  the  deed,  the  subject  matter 
of  the  grant  was  suiBciently  described  by  the  words, 
'^  all  those  sea-grounds,   oyster-layings,   shores,    and 
fisheries  called  by  the  name  of  Middleion  Hall  and 
PriUleaocU  Prion/  shores,  or  sea»grounds,  and  bounded 
on  the  east  and  west  as  therein  described,  and  on  the 
north  and  south  by  high  and  low-water  mark.".    li^ 
therefore,  the  space  between  high  and  loW-water  mark 
had  compfehended   1000  acres  instead  of  800,  they 
would  have  passed  by  the  grant      The  deed  then  con* 
tains  a  reservation,  out  of  the  grant,  of  fish-royal,  wreck 
of  the  sea,    flotsam,  jetsam,   aqd    ligan;   now   such 
a  reservation   would    be   wholly  unnecessary    if    the 
former  part  of  the  deed  had  passed  an  easement  only* 
Then  by  the  tenendum  the  grantees  are  to  hold  the 
boat-house,  sea-grounds,  &c.,  with  their  appurtenances, 
of  the  lord  of  the  two  different  manors,  by  such  suits 
of  court  and  other  services  as  of  right  ought  to  be  done 
and  performed  by  other  the  freehold  tenants  of  tlie  manors 
aeised  of  estates  of  inheritoince  in  fee;  and  it  is  obvious, 

(a)  1  Piawdtn,  191.  (6)  CVx)  Ccr.  546.  . 
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1885.       from  the  resenration  of  the  tenure*  as  tx>  two  di&rieiit 
manorS)  that  the  tenendum  applied  to  the  oy8ler<grouiid% 

agamti  and  is  not  confined  to  the  boat-house.  By  the  statoteof 
Westminster  2d,  the  feoffee  must  hold  die  lands  of  the 
chief  lord  of  'the  fee,  and  by  the .  same  services  and 
customs  as  his  feofibr  had  held  diem  b^fixe.  it  is 
evident,  therefore,  from  this -clause  of  the  deed,  that  the 
land  between  high  and  low-water  mark  was  to  be  beUi 
(though,  in  consequence  of  this  statute,  it  could  only  be 
held  of  the  superior  lord,  and  not  of  the  grantor  ss 
mesne  lord,)  for  the  lands  only  and  not  an  incorpored 
hereditament  or  easement  could  be  held,  an  ineor- 
por^  hereditament  not  lying  in  tenure.  Then,  as- 
suming that  the  deed  conveyed  a  right  of  soil  ia  the 
shore,  it  conveyed  such  a  right  in  that  portion  of  land 
which  from  time  to  time  ahould  constitute  the  sea  shore, 
«nd  not  merely  in  that  portion  of  land  which  -consututed 
the  sea  shore  in  1773.  It  has  been  said  that  there 
cannot  be  such  a  thing  as  a  moveable  freehold,  and  that 
this  grant  is  void  for  uncertainty.  But  in  Co.  LUU  48.  b. 
it  is  laid  down,  that  where  a  person  has  a  moveable 
estate  of  inheritance  in  thirteen  acres  of  land,  pared  of 
SL  meadow  of  eighty  acres,  he  may  convey  it  by  the  de» 
scription  of  thirteen  acres  lying  widiin  the  meadow  of 
eighty  acres.  That  is  an  authority,  therefore^  to  shew 
that  there  may  be  a  moveable  freeh<dd,  and  that  the 
description  in  the  present  case  is  si^ciently  iSertaia. 
The  uncertainly  in  the  description,  if  any,  arises  wholly 
ftom  the  uncertainty  of  the  subject  matter  granted. 
Then,  if  diere  may  be  a  moveable  fr^eebold,  and  it  is 
-soflSciently  described,  the  quesdon  is,  what  was  intended 
to  pass.     Now,  it  is  clear,  from  the  whole  deed,  that  the 

.-grantor  intended  to  part  with  all  his  interest  in  the 
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shore  which  he  hiouelf  had  'derived  from  the  crown.        IB2B. 
Accordimr  to  the  late  case  of  2^e  King  y.  Lord  Yar-      ^ 
borough  (a)i  and  the  passages  firom  Lord  HM^  treatise       apmfk 
De  Jure  Maris,  there  cited,   it  is  established  that  hind 
formed  by  the  sea^  by  «Iow,  gradual,  and  impercqittble 
accredon,  prima  facie  belcmgs  to  the  crown,  or  the  grantee 
of  the  crown.     Inasmuch,  therefore,  as  the  shore,  or  the 
space  between  high  and  low-water  mark,  has  been  slowly 
and  imperoeptibly  altered  by  the  encroachment  of  the 
sea,  the  shore  so  altered  would  belong  to  the  crown,  and 
of  course  to  its  gvantee,  and,  therefore,  now  belongs  to 
th<»e  who  claim  under  the.  deed  of  1773. 

«         ■ 

Baylet  J.    This  action  is  brought  upon  the   sup- 
position thait  the  deed  of  177S  conveys  a  privilege  and 
an  easement  only  in  the  waste ;  and  leaves  in  the  grantor 
the  general  property  in  the  soil,  from  low  to  high-water 
mark.  '   If  we  are  satisfied  from  the  language  of  the 
deed  that  the  soil  passes,  then  the  present  verdict,  to 
the  extent  to  which  it  has  been  given,  cannot  be  sup- 
ported.    It  appears  to  me,  that  the  deed  does  pass  to 
the  grantee^  not  a  mere  privilege  or  easement,  but  the 
soil,  so  far,   at    least,  as   the  surface  was  concerned. 
The  property  is  of  a   peculiar  description,  viz.* land 
lying  between  high  and  low-water  mark.     The  property 
in  such  land,  primft  facie,  is  in  the  crown.     It  may,  how- 
ever, be  in  a  subject,  and  different  rights  in  that  descripf- 
tion  of  property  may  be  vested  in  a  sabgect,  according 
to  the  terms  of  the  grant.    The  king  may  havje  granted 
to  a  subject  the  soil  itself,  or  the  general  privilege  offish- 
'ing,  ^  of  laying,  keeping,  and  taking  oysters  on  that  spot 

• 
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« 

1825.       The  rights,  therefore,  of  the*  grantor,  in  this  case,  must 
"■"■"       depend  upon  the  rights  which  he  derived  from  the  crown. 

ScftATTOV  till  11 

againsi        If  he  intended  to  part  with  all  that  he  had,  and  the  extent 
of  his  rights  were  doubtful,  he  would  probably  use,  in  his 
conveyance,  language  calculated  to  pass  every  descrip- 
tion of  property  which  he  at  that  time  might  possess. 
The  deed  purports  to  pass  *^  all  that  and  those,  sea- 
grounds,  oyster-layingS)  shores,  and  fisheries."    If  it  had 
conveyed  the  sea-grounds  only,  that,  primfi  &cie,  would 
have  operated  as  a  grant  of  the  soil  itself.   For,  generally 
speaking,  the  soil  passes  by  the  word  ground  /  as,  by 
the   word  wood^'  the  soil   in  which  the  wood  grows 
passes.     If  the  grantor  had  intended  to  pass  a  limited 
specific  privilege  and  easement  in  the  soil,  and  not  the 
soil  itself,  he  ought  not  to  have  used  such  oomprdiensifc 
words ;  but  words  limited  and  restricted  in  their  sense. 
It  seems  to  me,  therefore,  that  if  the  grant  had  con- 
tained only   the  words  sea-grounds^  they    would  have 
passed   the    soil.     But  then,  the  words  oyster4ayingi 
are  introduced,  and  it  is  said,  that  from  these  words  it 
is  to  be  inferred   that,  by    the  words   sea-gj^ounds,  it 
was  intended  to  convey  a  privilege  of  laying  oysters 
only.     I  think,  however,  that  those  additional  words 
may-  have  been  introduced  because  the  grantor  was  un- 
certain as  to  the  nature  of  the  right  which  he  had 
actually   derived  from  the  crown.     Then   comes  the 
word  shore,  which  denotes  that  specific  portion  of  the 
soil  by  which  the  sea  is  confined  to  certain  limits.    That 
term  is  wholly  inapplicable  to  the  grant  of  a  privilege 
or   easement;    it  of  necessity   comprehends  the  soil 
itself.     But  the  word  Jishery  immediately  fellows,  and 
it  is  said    that  there  could   be  no  reason  fbr  intro- 
ducing the    word  Jtshery,   if  the  soil   itself  had  been 

previously 
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preriously  granted^    I  have  already  observed  that  the        1825. 
grantee  of  the  crown  might  either  have  had  the  soily  or      ^ 
the  fishery,  or  the  mere  privilege  of  laying  and  taking        ogamM 
oysters;   or  b^  might  have   taken  the.  soil  from    the 
crown  by  one  grant,  and  the  fishery  by  another ;  and, 
in  either  case,  it  might  have  been  a  matter  6f  doubt 
whether  he  had  the  right  to  the  soil  or  a  mere  easement. 
It  certainly  would  require  very  clear  language  to  qua* 
lify  the  efiect  of  the  words  seorgrounds,  oysterlayingSy  and 
Aores ;  and  if  I  held  that  these  words  were  qualified  by 
the  woid^/fsft^,  I  should  limit  the  effect  of  words  which 
have  a  certain  definite  meaning  by  a  word  apparently  in- 
troduced for  the  purpose,  not  of  limiting  the  grant,  but 
of  including  any  additional  right  which  thoigrantee  might 
possess.    Then  follow  the  words,  **  with  full  and  free 
liberty  for  the  grantees  to  fish,  dredge,  and  lay  oysters 
thereon,  and  from  thence  to  take  and  convey  the  same." 
Now  it  has  b^n  said  that  if  the  soil  had  been  previously 
granted,  these  privileges  would  have  been  incident  to 
the  grant  of  the  soil,  and,  therefore,  that  the  grant  of 
these  privileges  shews  that  the  soil  was  not  previously 
granted.      The  liberty,  however,    is  equally    useless, 
whether  the  previous  part  of  the  deed  conveyed  the  soil, 
or  an  easement  only.    .The  deed  then  excepts  all  man- 
ner offish-royal.     Such  an  exception  might  be  material, 
for  the  grantee  of  the  crown  having  previously  granted 
the  fishery,  would  have  thereby  conveyed  any  right  that 
he  had  to  fish-royal,  unless  there  had  been  an*exception 
in  that  respect.     The  exception  of  wrecks,  flotsam,  jet* 
sam,  and  ligan  was  wholly  useless,  for  those  being  pre- 
rogative rights,  would  not  pass  without  express  words 
mtroduced  for  that  purpose.     If  those  words  have  any 
e£Eect,  it  is  in  favor  of  the  defendant,  for  it  is  quite  clear 

that 
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1825.       that  if  the  grantor  had  intended  to  pass  a  priyilegecmly^ 
„  it  would  have  been  unnecessary  to  introduce  them. 

n^im^  upon  the  whole  of  this  deed^  I  am  of  opmton,  ^t  it 
roust  be  construed  to  convey  not  a  mere  privilege  and 
easement,  but  the  soil  itself. 

That  being  so,  the  second  question  is,  what  soil  did  it 
convey?  There  is  no  dispute  as  to  the  itmits><A  tbe 
east  and  west,  but  merely  as  to  those  on  the  north  aod 
south.  It  has  been  contended  on  the  part  of  the  phiotifl^ 
that  it  does  not  convey  that  soil  which  from  time  to  time 
is  bounded  by  the  high  and  low-water  mark^  btt  only 
that  soil  which  at  the  time  when  the  deed  was.  eiecuted 
was  bounded  by  the  then  high  and  low*water  mark. 
Now  the  passage  cited  from  the  1st  Inst.  48  b.,  shews 
that  there  may  be  a  moveable  freehold.  It  does  Dotapply 
specifically  to  this  case,  because  the  case  put  there  is  of 
a  given  quantity  of  land  fixed  in  situacion,  of  which  part 
from  time  to  time  may  be  vested  in  A.  and  the  other  part 
vested  in  B.  The  question  here  is,  whether  there  may 
be  a  certain  quanti^  of  land  shifting  in  situatbn  and 
vesting  in  jhe  same  persons  at  difierent  times?  That 
must  be  the  case  of  land  fronting  the  sea  or  a  river, 'where, 
from  time  to  time,  the  sea  or  river  encroaches  or  retires. 
If  the  sea  leaves  a  parcel  of  land,  the  piece  left  belongs 
to  tlie  person  to  whom  the  shore  there  belongs.  The 
land  between  high  and  low«>water  marks  originally  be- 
longed  to  the  crown,  and  can  only  vest  in  a  subject  as 
the  grantee  of  the  crown.  The  crown  by  a  gratltofthe 
sea-shore  would  convey,  not  that  which  at  the  time  of 
the  grant  is  between  the  high  and  low^watdr  mails,  bnt 
that  which   from  time  to  time  shall  be  betwosii  ^hese 

two  termiiri.    Whote  the  grantM  haa  n  fteAtUi^^^ 

-   which 
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wliieh  tbe  crown  grants,  his  freehold  shifts  as  the  sea        I8M. 
Tecedes  or  encroaohes^    Then  whet  was  the  object  of     ^^ 
the  parties  to  tbe  deed  of  1773?  To  inrant  the  hmd        ^««*m< 
withiii  certain  limits.     Those  to  tbe  east  and  west  were 
ascertained,^  but  those  on  the  north  and  south  were  to 
be  ascertained  by  the  high  and  low^water  marks.    I 
think'  that  those  words  must  be  construed  with  reference 
to  die  rule  of  the  common  law  upon  tbe  subject  of  ac- 
eretiop,  and  that  as  tbe  high  and  low-water  marks  shift, 
the  property  conveyed  by  the  deed  also  shifts.     For 
these  reasona  I  are  of  opinion  that  the  plaintiff  was  not 
entitled  tm  tecover  in  respect  of  any  part  of  the  stones 
wUoh  were  prored  to  have  been  taken  between  high 
and  Iow««v8ter  marks. 

HoLBOYO  J.  I  am  clearly  of  opinion,  that  the  right 
to  the  soil  passed  by  tbe  deed.  I  think  that  tbe  first 
paK  of  the  grant  must  be  taken  to  operate  as  a  convey^ 
tnce  of  corporeal  hereditaments  (supposing  always  that 
the  peraon  assuming  to  convey  had  a  right  to  convey 
corporeal  bereditaaftents),  and  that  tbe  subsequent  part 
ef  the  deed  operated  as  a  conveyance  of  incorporeal  he*- 
reditam^nls.  Whether  the  grantor  had  or  had  not  these 
corporeal  rights,  which  he  assumed  to  have,  I  think 
that  tbe  words,  "  with  liberty  to  fish,  ice"  may  have  been 
introduced- to  r^Bove  all  doubts  as  to  tbe  nature  and  ex- 
tent of  the  rights  granledr  It  is  possible,  that  at  some 
fcrmer  period  tbe  right  in  the  soil  of  the  shore,  and 
the  right  of  fisbing-  on  the  shore,  may  have  existed  in 
diEerent  persfms,  before  they  both  vest^  in  the  grantor^ 
aii4  theiefere,  that  it  may  have  been  a  matter  of  doubt, 
whether  oidio.  was  merged  in  the  otl^ev*  I  think  that  the 
words  were  intended  as  words  of  amplification, 

and 
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1825.        and  that  they  ought  not  to  operate  as  words  of  restric- 

^  tion.     In  a  deed,  if  the  grantor  do  not  mean  to  grant 

ogidnit       that  which  the  wor^s  used  in  their  technical  meaning 

Bkowh. 

import,  it  is  his  duty  to  qualify  those  words;  and  if  there 
be  a  reasonable  doubt  what  the  intention  actually  was, 
then  such  a  construction  is  to  be  given  to  the  deed  as 
would  be  rather  against  the  grantor  than  the  grantee. 
Previous  to  the  granting  part  of  the  deed  there  is  a  re* 
cital,  that  a  recovery  had  been  suffered  of,  amongst  other 
things,  the  tenement,  messuage,  and  boat-house,  the 
sea-grounds,  oyster-layings,  shores,  6sheries  and  here- 
ditaments thereinafter  mentioned,  and  that  they  were 
comprized  in  a  settlement  there  referred  to.  It  tlien 
recites,  that  the  grantees  had  consented  and  agreed  for 
the  absolute  sale  of  the  messuage  or  tenement,  &c.,  and 
the  sea-grounds,  oyster-layings,  shores,  and  fisheries,  and 
hereditaments  thereinafter  more  particularly  mentioned. 
Thosd  are  the  sea-grounds,  oyster-layings,  shores,  &c., 
which  had  been  comprized  in  the  recovery  before.  If 
they  were  corporeal  tenements,  the  recovery  would  ope- 
rate upon  them,  and  they  might  have  been  demanded 
in  a  praecipe,  but  if  they  were  not  corporeal  tenements 
they  could  not  be  demanded  in  a  prsecipe;  tbey 
might  pass  as  appurtenances,  but  would  not  themselfes 
be  the  principal  subject  on  which  the  recovery  would 
operate,  and  it  would  only  affect  them,  because  it  operated 
on  other  subjects  to  which  they  bore  relation.  .  Then 
by  the  granting  part^  "  all  that  messuage,  tenement, 
boat-house,  &c.,  and  also  those  sea-grounds,  ojster- 
layings,  shores,  and  fisheries,"  known  by  the  particular 
names  thereinafter  mentioned  were  convej'ed.  These 
terms  import  that  corporeal  tenements  were  conveyed 

and 
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ind  they  are  not  to  be  narrowed  and  restrained,  1625^ 
unless  there  is  somethiniF  to  shew  that  such  was  the  ^ 
iotention  of  the  parties.  Then  the  deed  grants  **  full  ^/^^ 
and  free  liberty  for  the  grantee  to  fish,  dredge,"  &c. 
That  part  of  the  grant  was  wholly  unnecessary,  for 
that  privilege  would  pass  under  the  words  **  sea-grounds 
and  shores."  If,  however,  the  right  of  fishing  'con- 
tinued to  exist  as  a  distinct  privilege,  and  was  not 
merged  in  the  'general  right  of  the  soil,  these  words 
would  be  useful  to  pass  it,  or  if  it  were  at  all  doubtful, 
whether  it  existed  or  not  as  a  distinct  privilege,  they  re- 
move all  doubt  as  to  the  intention,  to  pass  that  privilege. 
Supposing  the  grantor's  title  to  the  sea-grounds  was  in- 
valid, and  he  had  the  right  of  fishery,  but  not  the 
soil,  these  words  might  be  useful  as  granting  the  in- 
corporeal right,  although  the  grant  would  be  void  as 
to  the  corporeal  right  They  do  not,  therefore,  shew 
any  intention  on  the  part  of  the  grantor,  that  the  cor- 
poreal right  should  not  pass  pursuant  to  the  technical 
language  of  the  former  part  of  the  grant.  In  a  grapt, 
it  is  not  very  material  which  of  the  parts  stands  first,  and 
which  last.  Suppose  that  there  had  been  a  grant,  **  of 
full  and  free  Rberty  to  fish,  dredge,  and  lay  oysters,  to- 
gather  with  the  seapgrounds,"  it  could  not  be  contended 
that  the  latter  words  would  have  no  efiect.  [They  would 
operate  as  a  grant  of  a  corporeal  tenement  The  deed 
then  proceeds,  '^  with  9II  the  rents,  issues,  and  profits 
of  all  and  singular  the  said  premises."  All  the  issues 
and  profits  of  what  was  before  granted  were  to  be 
taken,  and  not  merely  a  particular  profit  arising  from 
die  right  of  getting  fish.  The  grantor,  therefore,  uses 
citeDsive  and  sweeping  words  to  shew  that  he  meant  to 
Vol.  IV.  L 1  convey 
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lS6<.       convey  all  that  he  could,  with  reference  to  thesob- 


■Ute 


flcRArfoit     i^^  rtiatter  of  the  grant,  and  I  amclearly  of  opinion,  that 
^^^        the  instrnment  was  sofficient  to  pass  the  so3. 

With  respect  to  the  dther  question,  1  am  of  opinion, 
that  supposmg  the  soil  to  be  granted,  it  follows  tis  a  cob- 
sequence,  that  the  grantee,  with  respect  to  theshdre^wiH 
stand  in  the  same  situation  as  the  gntntor  Would  hare 
stood,  if  he  had  not  executed  the  deed.  The  grantor 
conveyed  the  whole  df  his  shore  between  particalar 
boundaries ;  he  had,  therefore,  nopart  of  it  remaining  in 
him,  and*  the  grantee  stood  in  his  situation.  Theti  the 
accretion  follows  as  an  accessary  to  the  principal.  The 
change  being  gradual  it  becomes  part  of  the  shore,  and 
belongs  to  the  person  who  has  the  shore  at  the  time 
when  the  accretion  takes  place.  I  think,  therefore,  that 
there  should  have  been  no  net?  trial  in  this  case,  if  it 
had  appeared  that  all  the  stones  had  been  taken  from 
the  shore.  But  as  some  of  them  were  taken  frclm  the 
ch'ff  above  the  high-water  mark,  a  new  trial  mdst  be 
granted,  unless  the  parties  can  come  to  some  ar^ang^ 
ttient  up&n  the  subject 

LiTTLEDALE  J.  It  scems  to  me  that  by  this  derf,  the 
soil  is  passed  not  only  in  the  800  acre^  wfaith  Vrer?  de- 
scribed in  the  deed,  but  also  in  any  otheir  land  Ut^^ 
high  and  low-water  mark,  imperceptibly  Added  by  accre- 

ftoti.     Upon  the  constriictJoh  df  the  deed,  it  fc  de*^ 

that  if  the  words  sea*grounds  had  stood  alon^,  Ae  W 

would  haVe  passed  under  them.     Sea-groUnd  fe  Sthtt* 

ground  bordering  on  the  sea  or  covered  with  the  sea. 

The  Word  ground  itself  is  sufBcient  to  pdss  the  soif,  and 

the  word  sea  annexed  to  it  only  shews  whei'e  it  fe  si- 
tuate. 


Bikowii. 
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luate.     The  neaU  words    o;fster4aifings  would  not. of       1325. 
themselires  pass  the  soii^  but  the  word  shores^  uncoQ-      ^ 

SciUTTOir 

nected  with  other  words,  would  pass  the  soil.  It  is  said,  againu 
howevei^  that  that  word  is  -to.be  coupled  with  the  word 
oyster,  and^  therefore,  that  the  deed  only  imported  to 
convey  oyster-shores.  I  see  no  reason  why  they  should 
be  coiQ)ied  together ;  but  supposing  it  to  be  so,  that 
would  not  make  i4  less  a  shore,  and  thiU;  would  be  suffi- 
cient to  pass  the  soil.  It  would  only  denote  the  pu];pose 
to  which  the  land  was  applied,  viz.  that  it  was  a  shore 
where  oysters  were  got ;  just  as  the  words  arable  land, 
pasture  land,  wood  land,  denote  the  purposes  to  which 
the  land  is  applied.  Then  as  to  the  Yrordjlsheriesy  it  is 
said,  that  with  that  word  oyster  .must  be  coupled:  but  I 
do  not  know  why  they  are  to  be  connected  together.  It 
may,  indeed,  be  ^d  that  the  word  Jlday  is  unneces- 
sary, for  if  the  soil  passed  the. fishery  passed  also,  but 
that  is  not  so.  A  fishery  in  a  river  would  pass  by  the 
conveyance  of  the  adjoining  land,  because  of  common 
right  it  might  be  incident  to  the  soil,  but  in  this  case  it 
was  absolutely  necessary  to  grant  the  fishery,  for  the 
grant  of  the  soil  would  not  be  sufficient  to  convey  a  pe- 
culiar privilege  to  fish  between  high  and  low-water 
mark,  because  all  the  king's  subjects  would  have  a  right 
to  fish  there,  unless  a  particular  person  was  entitled  to  it 
by  specific  grant  or  prescription.  The  fishery,  there- 
fore^ would  not  pass  by  the  word  soil ;  and  supposing 
that  the  soil  passed  by  the  deed,  the  y^ord  JlsAery  might 
.nevertheless  be  properly  introduced  to  give  the  privilege 
of  fishing.  Perhaps  even  the  words  oyUer4aj/ings 
would  joot  pass  the  privilege  of  getting  oysters;  because 
those  words  only  import  a  privilege  of  laying  oysters 

LI  2  there, 
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1S25.        therei    and    it  might   be  doubtful  whether  it  would 
^  give  a  right  to  take  them.     But  then  the  words  arc 

agmti  «  all  those  sea-srounds  called  by  the  name  of  Jfiif- 
dleton  Hall  Shores  and  Sea^Grounds  ;**  so  that  the  grant 
applies  to  some  shores  called  by  a  particular  name. 
It  is  evident,  therefore,  that  they  were  the  grounds  and 
shores  which  had  been  granted  before.  Then  oome 
the  words  <•  full  and  free  liberty  t<f  fish,"  &c  Now, 
supposing  that  liberty  to  have  been  accessary  to  the 
grant  of  the  soil,  it  is  clear  that  the  unnecessary  ad- 
dition of  those  words  does  not  restrict  the  grant,  but  only 
explains  the  intention  of  the  parties,  7^^  Earl  tf  Car- 
digan V.  Armitage.  {a)  By  the  grant  of  the  soil  the  party 
has  no  peculiar  right  to  fish ; '  but  he  might  have  a  right  to 
fish,  dredge,  and  lay  oysters  by  a  grant  of  the  fishery. 
Then,  in  the  exception,  there  are  no  words  which  have 
any  bearing  on  the  present  case ;  but  there  is  one  which 
is  insisted  upon,  ^  except  fish  royal."  Now  it  was 
necessaiy  to  except  them,  for  otherwise  they  would  be 
conveyed ;  for  the  exception  implies  that,  but  for  that 
exception,  the  thing  was  before  granted. 

Then,  supposing  the  soil  passes,  the  other  question  is, 
whether  it  is  to  be  confined  to  the  BOO  acres  mentioned 
in  a  subsequent  part  of  the  deed?  Now  the  grant  is  of 
those  sea-grounds  which  went  by  the  uvimeol  MidMettm 
Hall  Shores  and  Sea-^Groirnds.  Therefore,  the  only  sub- 
ject of  enquiry  is,  whether  the  place  in  question,  from 
whence  the  stones  have  been  taken,  is  called  by  either  of 
those  names ;  for  the  subject  matter  of  the  grant  cannot  be 
afiected  by  the  subsequent  part  of  the  deed,  which  has 
nothing  to  do  with  the  grant,  but  is  merely  matter  of 

(a)  QB^iC  197. 

description. 
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description.  The  distinction  is  well  established,  that  18fi5. 
where  there  ai'e  words  su£Bcient  to  pass  property  in  the  gcEAnoir 
first  instance,  and  there  are  in  a  subsequent  part  of  the  agmut 
deed  words  of  affirmation,  these  latter  words,  though  they 
may  be  wrong  in  point  of  description,  do  not  affect  the 
previous  part  of  the  grant.  The  words  are^  ^  which 
said  sea»groundS|"  &c.  (after  description  of  their  bound- 
aries on  the  north  and  south  'by  high  and  low-water 
mark,  and  on  the  east  and  west  by  the  grounds  of  par- 
ticular persons)  *'  do  contain,  on  the  whole,  800  acres 
of  land  covered  with  water.*'  Now  these  words  of  sug- 
gestion or  affirmation  may  be  true  or  iaise.  Instead  of 
800  acres  there  might  have  been  5000  acres,  and  it  is 
quite  immaterial  whether  they  were  bounded  on  the 
east  aud  west  by  the  lands  of  the  persons  mentioned  in 
die  deed ;  because,  in  the  operative  part  of  the  grant, 
the  sea-grounds  are  the  thing  granted,  and  the  latter 
words  wiU  not  vitiate  that  grant,  which  extends  to  i^l 
the  shores  going  by  the  name  of  Middleton  Hall  Shores 
9nd  Sea^Groimds.  The  only  remaining  question  is, 
whether  the  accretion  which  has  taken  place  passes  by  that 
grant.  I  think  it  quite  dear,  from  the  case  oiRex  v.  Lord 
Yarborongh^  and  Lord  Hal^s  treatise  De  Jure  Maris, 
that  the  increase  being  imperceptible,  continued  to  pass 
as  itioident  to  that  which  belonged  to  the  grantee.  Upon 
that  principle,  I  am  of  opinion  that  the  land  between  high 
and  low-water  mark  constitutes  a  paitof  Middleton  Hall 
Shores  or  se»-grounds,  and  that  the  deed  is  sufficient  to 
Rass  the  accretion  which  hivs  taken  place. 

Rule  absolute  for  a  new  trial* 
Tlie  anottnt  of  damages  was  referred  to  a  barrister* 


LI  S 


B06  CASES  IN  tRINITY  TERM 


Lewis  against  G.  Bowen  Jones. 

In  aa  action  ''PHIS  was  afi  action  on  a  promissory  note  ibr  150^1 
•oiy"noto^™**"  dated  the  1 5th  of  March  1821,  made  by  one  fFUlim 
who'hld  in!^^  Walter  Jonesy  payable  two  months  after  date  to  the  dcfend- 
f^mtrS^tifn  •^^  ^^  ^7  ^^^  indorsed  to  the  plaintiff.  At  the  trial  be- 
•^ ****™^^  fore  Qarrtm  B.,  at  the  last  spring  assizes  for  the  county 
thepUinda;  the  i^HereJurd,  it  appeared  thai  WiUiam  Walter  Jones,  the 

mdoncCy  bod 

signed  an  agree-  defendant's  brother,  being  indebted  to  the  plainfi^  the 

nent  to  accept 

from  the  maker  defendant  6.  B,  Jo7teSf   for  the  accommodation  of  his 

of  the  note  Si*     .        .         .  ,  .  •  t^ 

in  the  pound  brother,  became  a  party  to  the  note  m  question.    It 

demand,  on**  ^'®^  proved  by  a  witness  who,  on  behalf  of  the  plaintiff, 

lateraf  Mam'iy  ^^  applied  to  the  defendant  for  payment  after  the  note 

for  that  sum  became  due,  that  he  had  said  he  would  call  and  settle  it, 

from  a  third 

person.    It       but  at  the  same  time  asked  the  witness  to  request  the 

further  ap-  ^     ^  *■ 

peered  Uiat  die  plaintiff  to  suspend  proceedings  until  an  investigation  of 
maker  had  re-  his  brother's  aflkirs  had  taken  phice,  and  that  he  should  be 
pL^Uff  before^  much  obliged  to  the  plaintiff  if  he  would  get  what  he  could 
agro^ent  t^  ftotn  his  brother,  and  i^eliere  him,  the  defendant ;  thst,  at 
wouid^ooniinue   °  subsequent  time,  the  witness  saw  the  defendant  again, 

lilSdue'"o?the  *"**  ^^^^  ***™  **^  *^  plaintiff  would  have  nothing  to  do 
debt  secured  by  ivith  his  brother,  as  he  had  left  the  country,  and  that  he 

the  note,  and 

that  the  agree-  should  look  entirely  to  the  defendant;  that  the  defend- 

inent  would  be  .  .  *      i    j  • 

▼Old  unless  all  ant  then  said  that  one  -Morgany  an  auctioneer,  had  m- 
■igiied.  Held,  vesttgated  his  brother's  afiairs,  and  had  ascertained  that 
execution  of      there  would  be  five  shillings  in  the  pound  for  the  cre- 

thb  agreement 

had  the  effect  of 

discharging  the  surttf ;  Moondly,  that  the  i^rnsentatione  being  ai  to  the  l^gil  sfltct  of 

the  agreement,  were  immaterial,  and  bad  not  the  effect  of  avoiding  it,  and  that  as  the 

latter  of  Uiem  gave  to  the  agreement  a  meanini;  different  from  that  which  appeared  upon 

the  face  of  it,  parol  evidence  of  that  representation  was  not  admiasiblci  per  Bayisy  J. 

ditors. 


*p*»?' 
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cBton.    It  was  further  proyel  by  Uie  same  wlxoeM,        IfSj. 

tbat  tbe  plaintiff  and  defepdnnt  afterwards  met  together*        "z 

and  tshat  the  defendant  told  the  plaintiff  that  as  he  had  naUuf 
signed  an  agreement  for  a  composition  of  five  shillipgs  in 
the  pound,  he  was  not  entitled  to  the  whole  dd>t»  but  that 
the  defisndant  would  ^ve  bim  a  note  for  fifteen  shillings 
IB  the  pound:  that  the  plaintiff  then  said  that  be  had 
signed  the  agreement  for  jcomposition^  on  the  unders^taivd* 
ing  that  all  his  brother's  creditors  would  cctrnje  forward 
and  sign  the  agreement^  and  accept  the  composition ;  but 
that  as  they  had  not  done  $o>  he  considered  the  agreement 
to  henull  and  vojd.  It  appeared  further,  on  the  cross- 
examinalJoo  of  .d)is  witnesis,  that  the  plaintiff  told  him  be 
had«igped  the  agreement  for  compositiQn  on  the  faith  of 
the  pramise  of  the  defendant  th^t  he  would  pay  the  r^* 
auunii^  fifteen  shillings  in  tlie  pound.  For  the  defend^ 
sot  it  wias  proved  .that,  at  a  meeting  of  William  Waller 
Joneis  creditors,  on  the  2^  Majf  1 324)  the  plaintiff 
signed ^e  ic^owing  paper:  "  We,  the  undersigned  crer 
ditors  of  William  Waller  Jones^  9gree  to  ac^i^  of  five 
ihillings  in  the  pound  in  Jull  of  our  origipf^l  depan^s 
against  him,  .on  having  a  joint  note  from  hiffi  and  his 
father,  tl^iam  Janes,  payable  in  .twelve  months  ^P^i  the 
date  hiereof."  The  &ther  and  W>  W.  Jozies  g^ve  th^ir 
jobt  jiote  tp  the  plaintiff,  in  pursuance  pf  (h^  agree- 
uea^  Anothier  VKitnesa  swore  that  Morgan,  as  ftg^t  pf 
V'^  W.  JbneSf  at  tbe.meeting  of  qr^ditprs  convened  fpr 
the  purpose  of  signing  the  ^gceexn^qt  for  9pi|ippition, 
stated  that  unless  all  the  creditors  signed,  the  paper 
was  to  go  .for  nothing ;  and  that  the  defendant,  not- 
withstaoding  that  the  plaintiff  signed  the  agreement, 
would  continue  liable  for  the  nesidqe  of  the  debt,  se- 
cured by  his  note.     The  learned  Judge  told  the  jury  to 

L 1  4  find 


JoVMM* 
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182^.  find  for  the  plaintiff^  if  they  thought  tliat  be  was  indaoed 
by  any  false  representation  to  sign  the  agreement,  other'* 

a^ama  wise  to  find  for  the  defendant  The  jury  haying  found 
a  verdict  for  the  plaintifl^  a  rule  nisi  for  a  new  trial  had 
been  obtained  in  last  Easter  term,  upon  the  ground  that 
by  the  agreement  for  composition,  and  the  plaintiff's  ac- 
ceptance of  the  joint  note  from  W*  W.  Jones  and  the 
father,  the  original  debt  was  extinguished,  and  that  the 
surety  was  therefore  discharged. 

Bussell  and  iZ.  V.  Richards  now  shewed  cause.  The 
debt  due  from  the  defendant  to  the  plaintiff  upon  the 
promissory  note  was  not  extinguished  by  the  agreement 
for  composition.  At  the  time  when  the  agreement  was 
signed,  the  note  was  an  existing  security,  and  there  was 
no  stipulation  that  it  should  be  given  up.  On  the  con- 
trary, there  was  an  express  undertaking  by  the  defendant 
that  it  should  continue  in  force  against  him,  and  a  re- 
quest by  kim  that  the  plaintiff  would  obtain  all  he  could 
from  the  principal  debtor.  It  is  true,  that  a  creditor,  by 
entering  into^  composition  with  the  principal  debtor, 
without  consent  of  the  surety,  discharges  the  latter:  yet 
that  rule  is  founded  on  the  principle  that  it  is  agmnst  con- 
science that  persons  should  be  placed  in  a  situatioB  in 
which  they  have  not  contracted  to  be  placed.  Here  the 
surety  had  contracted  to  be  placed  in  that  situation.  'J'bere 
is  no  doubt  that  if  a  new  security  had  been  given  for  the 
payment  of  any  thing  beyond  the  composition  money, 
it  would  have  been  void,  Cockshott  v.  BenneU  (a),  Stock 
v.  Mcemcm  (6).  But  this  is  more  like  the  case  of  Thomas 
v.  Courtenay  (c\  where  the  creditors  of  an  insolvent 
agreed  by  an  instrument  (not  under  seal)  that  they  would 

(a)  2  r.  H.  763.  (c)  I  B.  ^  A,  1. 

(6)  1  ^us.  4*  Pu/.  286. 

accept, 
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accept,  in  fall  satisfaction  of  their  debts^  twelve  shiU  1825« 
lings  in  the  pound,  payable  by  instalments,  and  would  T 
release  him  from  ail  demand^  and  it  was  held  that  the  ^fsahui 
agreement  did  not  extinguish  the  debt,  and  did  not  dis* 
dmrge  a  surety  for  it.  Besides,  here  the  question  as  to 
the  extinction  of  the  debt  does  not  arise,  for  the  jury  have 
found  that  the  plaintiff  was  induced  to  sign  the  agree- 
ment by  a  delusion  practised  upon  him.  It  is  clear  that 
a  auditor  is  not  bound  by  an  agreement  for  composition, 
if  any  misrepresentation  has  been  used  to  obtain  his 
Consent,  Cooling  v.  Noyes  {a).  Now  here  there  were 
two  most  material  misrepresentations  made  by  the  agent 
of  the  principal ;  first,  that  the  surety  would  continue 
Uable  for  the  residue  of  the  debt  secured  by  the  pro-** 
missoiy  note^  notwithstanding  the  agreement  for  com^^ 
position;  and,  secondly,  that  the  agreement  would 
be  void,  unless  all  the  creditors  came  forward  and 
signed.  Now,  if  the  original  debt  was  extinguished 
(as  contended  by  the  defendant)  the  first  representation 
was  false.  In  fact,  several  of  the  creditors  did  not  sign, 
and,  if  the  agreement  be  valid,  the  second  represent-* 
ation  also  was  false,  and  such  misrepresentations  make 
the  deed  void  ab  initio  on  the  ground  of  fraud*  [Sflfy- 
hy  J.  Is  not  the  effect  of  these  representations  to  shew  - 
the  legal  e£Rsct  of  the  instrument  to  be  different  from  what 
it  appears  to  be,  and  if  so,  were  they  admissible  in  evi- 
ence?]  The  representations  tend  to  shew  that  the 
agreement  is  void  ab  initio  on  the  ground  of  fraud, 
and,  therefore,  that  it  has  no  legal  effect  whatever. 

fV.  E.  Taunton  and  Campbell  contrt.     In  Cockshott  v* 
Bennett  (6),  one  of  the  creditors,  before  he  eJcecuted  the 


(o)  6  r.  n.  2C3.  (6)  2  T.  R.  763. 


agreement 
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lft9&  agreement  for  coropositioo,  obtained  from  the  insolvent 
a  promissory  note  fixr  the  residue  of  his  debt,  and  that 
was  held  to  be  void,  inasmuch  as  it  was  a  fraud  oa  the 
other  creditors,  who  had  mutually  contracted  with  each 
other,  that  the  insolvent  should  be  discharged  from  hk 
debts,  after  the  execution  of  the  deed.  Now  the  defend- 
ant in  this  case  could  only  be  liable  to  pay  the  debit  in  de- 
&ult  of  its  not  being  paid  by  his  brother.  The  efict  of 
the  composition,  therefore,  was  to  make  the  defendant's 
liability  absolute,  which  before  was  only  contiogenL 
Thr  defendant  in  case  of  paying  this  note  to  the  plaintiff 
would  have  his  remedy  •  over  against  tV.  W,  Janes  for 
money  paid,  this  being  an  accommodation  indorsement. 
Then  the  stipulation,  that  the  debt  should  contbue,  was 
a  fraud  upon  the  father,  who  gave  his  promissory  note 
on  the  fiiith,  that  it  was  to  be  received  in  full  dis< 
charge  of  his  son  W*  fV,  Jones*  He  was  no  party  to 
•  that  new  contract,  and,  therefore,  cannot  be  bound  by  it. 
In  Thomas  ^•C€urtenarf(a\  the  security  held  to  be  avail- 
able was  BXi  acceptance  of  a  bill  drawn  by  the  principal 
debtor,  and  an  acceptor  is  prima  fiuue  the  debtor  of  the 
drawer ;  and  in  that  case  Batfiey  J.,  said  ^'  if  it  could  be 
made  out  that  Colonel  Gower  had  a  remedy  over  ag^t 
Baker  and  Son,  that  might  have  varied  the  csse.'^ 
Assuming  that  the  defendant  is  discharged  by  the 
general  law  on  this  subject,  the  representations  made 
that  he  would  continue  liable  notwithstanding  the  sign- 
ing of  the  a^eement  by  the  plaintiff,  and  tliat  the  agree- 
ment would  be  nugatory  unless  all  the  creditors  signed, 
are  immaterial,  because,  at  most,  they  are  represent- 
ations merely  as  to  the  legal  effect  of  the  egneeqient,  of 
which  every  party  is  presumed  to  be  cognizant,  and  not 
mis-statements  of  the  contents  of  the  instrument.  In  the 

(a)  l£.tA,U 

latter 
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latter  case,  if  the  plaintiff  bad  been  induced  to  sigs  tlSS. 
under  an  entire  ignorance  of  wbat  be  was  doin|^  k 
might  have  been  a  fraudulent  transaction.  But  there 
is  no  pretence  for  saying  that,  for  -the  fHaintiS  accepted 
the  joint  note,  which  was  a  new  seciuri^  from  the  father^ 
under  the  composition.  Hairing  accepted  this  benefit  he 
cannot  now  repudiate  the  other  consequences  of  it.  Of 
these  the  principal  one  is  to  extinguish  the  debt»  and  to 

* 

operate  against  all  the  parties  signing,  whether  the  other 
creditors  executed  it  or  not,  there  being  no  stipulation 
to  the  contrary*  These  representations  were  not  pro- 
perly received  in  evidence,  inasmuch  as  the  effect  of 
them  was  to  contradict  or  to  control  the  written  instru- 
ment 

Baylet  J.  I  think  that  there  ought  to  be  a  new  trial 
in  this  case.  There  can  he  no  doubt,  that  if  a  creditor 
who  Signs  a  composition  deed  or  agreement,  and  thereby 
induces  other  creditors  to  sign  it,  makes  any  private 
bargain,  the  effect  of  which  is  to  pla^e  himself  in  a 
better  situatiim  than  the  other  creditors,  he  thereby 
commits  a  fraud  upon  them,  and  that  such  private 
bargain  is  void.  That  is  established  by  several  au- 
thorities* It  is  unnecessary  in  this  case  to  decide  the 
question,  whether  a  creditor  who  signs  an  agreement  for 
a  composition  at  the  instance  of  a  person  jointly  liable 
widi  the  insolvent,  and  takes  an  engagement  from  that 
person  that  he  will  make  up  the  difference  between  the 
debt  due  and  the  oomposition*money,  can  have  any  re- 
niedy  against  the  surety,  because  it  has  not  been  submitted 
to  the  jury  in  this  case,  whether  there  was  such  a  bargain 
or  not  The  only  question,  therefore,  is,  whether  the 
plaintiff  was  induced  by  any  fraudulent  representation 
to  sign  the  agreement     It  was  represented  by  the  agent 

of 
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182S.        of  the  insolvent  to  the  creditors  convened  for  the  pur- 
.  ^  pose  of  executing  the  agreement  of  compositbn,  that 

ytthiM  the  surety  would  continue  liable,  notwithstanding  the 
agreement  of  the  creditor  to  accept,  in  full,  five  shiUings 
in  the  pound,  to  be  secured  bj  the  father.  That,  how* 
ever,  was  a  misrepresentation  merely  of  the  legal  effect 
of  the  agreement.  Now,  every  man  is  supposed  to 
know  the  legal  efiect  of  an  instrument  which  he  signs; 
and,  therefore,  this  must  be  taken  to  be  a  represent'* 
ation  as  to  a  fact  within  the  knowledge  of  the  creditor, 
and  such  misrepresentation  will  not  have  the  effect 
of  avoiding  tliis  instrument,  because  it  wa^  not  calcu- 
lated to  mislead  the  creditor.  But  tl)e  agent  of  the  in- 
solvent also  represented  to  the  creditors,  that  the  instru- 
ment would  be  void,  unless  all  the  creditors  signed. 
There  can  be  no  doubt  that  an  agreement  for  a  com- 
position ought  to  contain  a  clause  to  that  efiect^  and  tbst 
no  man  in  his  senses  ought  to  sign  such  an  instroinent 
without  it,  for  otherwise  the  object  of  the  instnimeDt 
may  be  defeated ;  but  here  there  is  not  any  clause  in  the 
agreement,  or  any  memorandum  attached  to  the  signa- 
ture of  the  plaintiff,  by  which  he  declares  that  he  signs 
it  upon  that  condition.  If  a  party  at  U)e  time  wheo  he 
signs  an  instrument  annexes  to  his  signature  -a  condi- 
tion that  the  deed  b  only  to  have  efifect  against  him  in 
case  all  the  creditors  sign  it,  it  will- be  void  as  to  him, 
unless  they  d6  sign.  But  if  he  puts  this  condidon  on 
the  face  of  the  insti^ument,  other  creditors  will  not  be 
induced  to  sign  by  seeing  his  signature,  except  upbn  the 
same  terms  which  he  has  annexed  to  it,  but  if  a  crtditor 
signs  such  an  instrument  generally,  he  bec^nes  a  psity 
to  it  unconditionally,  and  then  the  Ic^l  efiect  cf  the 
inetrument  must  be  collected  from  the  instrument  itself, 

and  not  from  verbal  declarations  made  by  the  parties  at 

the 
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the  time  when  they  executed  it.     On  the  &ce  of  this        1825. 

instniment  the  plaintiff  has  not  annexed  any  condition 

to  his  signature,  and  that  being  so,  I  think  that  parol        i^aina 

evidence  of  such  a  representation  was  not  admissible, 

and,  consequently,  we  are  not  warranted  in  saying  that 

the  instrument  was  null  and  void  ab  initio,  on  the  ground 

that  all  the  creditors  have  not  signed.     That  being  so, 

the  rule  for  a  new  trial  must  be  made  absolute. 

HoLROTD  J.  I  also  think  there  ought  to  be  a  new 
trial.  Although  this  be  a  case  where  tlie  action  is 
brought  against  a  surety,  it  must  be  considered  in  the 
same  light,  as  if  it  ^as  brought  against  the  principal. 
If  the  original  debt  be  satisfied  and  gone,  no  action  will 
lie  against  the  surety.  The  extinguishment  of  the  debt 
puts  an  end  to  the  agreement  of  the  principal  and  surety* 
Now,  unless  the  agreement  for  the  composition  can  be 
got  rid  of  on  the  ground  of  fraud,  I  think  it  operates  as 
en  accord  and  satisfaction  of  the  original  debt  The 
agreement  imports  that  the  creditors  were  to  accept  five 
shillings  in  the  pound  in  fiiU  of  their  debts,  &c.  Now  an 
accqptance  of  a  smaller  sum  cannot  be  pleaded  as  a  sa- 
tisfaction of  a  larger.  In  point  of  law  something  further 
is  necessary  to  produce  that  e£fect  But  I  think  that 
when  the  plaindff  in  this  case  accepted  the  fiither's  note 
as  a  security  for  payment  of  the  composition-money, 
the  agreement  did  operate  as  a  satisfaction  and  as  an  ex- 
tinction of  the  debt,  (a)  It  has  been  contended  that  there 
was  evidence  to  shew  that  the  defendant  contracted  that 
die  debt  due  on  the  promissory  note  should  continue 
Agamst  him.    By  the  agreement  for  the  composition, 

t  (a)  See  Sfeinman  ▼.  Magnus,  11  East,  390. 

however. 
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IS^S^       however,  it  is  expressly  stipukted  .that  the  sum  tf  five 
7*^  shillings  in  the  pound  is  to  be  accepted  in  fnlL    Any 

«««ifMf  parol  evidence  to  shew  that  the  debt  was  sot  fully  salts* 
fied  would  go  to  contradict  the  agreement  of  the  partiesi 
and  would,  therefore,  be  inadoiissible.  It  is  not  neces- 
sary, however,  to  decide  that  point  Here  the  fiithtf 
of  the  defendant  was  no  party  to  such  an  engagemeDt. 
He  gave  his  note  upon  the  faith  that  the  agreeaieiit  for 
composition  was  to  be  performed,  and  he  was  not  privy 
to  any  agreement  that  the  debt  was  to  continue  against 
the  surety.  To  hold  the  surety  now  liable  would  operate 
as  a  fraud  upon  the  father.  With  respect  to  the  effect 
of  the  representations,  if  admissible,  it  may  suffice  to 
say  tliat  the  plaintiff  should  have  returned  the  note,  if 
be  intended  to  say  that  the  agreement  for  composiuon 
was  thereby  rendered  void. 

LiTTLEDALE  J.  I  am  of  opinion,  for  the  reasoiis  al- 
ready gtvcoi,  that  this  agreement  was  not  void,  ea  tfae 
ground  that  the  plaintiff  was  induced  to  sign  it  by  misre- 
presentation* It  might  be  a  question,  whether  an  agree- 
•ment,  that  the  surety  was  to  continue  liable  to  tbe 
-creditor,  and  that  be  should  not  afterwards  have  re* 
course  to  the  principal  debtor  would  be  valid,  notwith- 
standing the  creditor  signed  an  agreement  to  accept  from 
.the  principal  five  shillings  in  the  pound,  in  full  sadsfito- 
ticm  of  the  debt;  but  there  was  hardly  evidence  of  such 
an  agreement,  and  I  ittcline  to  think,  that  if  there  wa^ 
it  would  not  have  been  binding  on  the  surety,  for  this 
reason,  that  if  it  were  allowed  to  continue  a  debt  against 
the  surety,  it  would  be  a  fraud  upon  the  other  crediton* 
who  supposed  they  had  contracted  with  each  other  upon 

equal 
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eqnal  terms.     I  think  it  better  and  safer  to  lay  down  as        ^  ^^^ 
a  general  rule,  that  any  private  bargain,  the  effect  of        i,g^rn 
which  is  to  inve  one  creditor  an  advantage  over  the        h«*>^ 
others  is  void,  the  principle  of  composition  being  that 
all  creditors  shall  stand  on  the  same  footing*    Withouti 
however)  giving  any  decided  opinion  upon  that  point,  I 
tbinkj  for  the  reasons  already  given,  that  the  rule  for  a 
new  trial  must  be  made  absolute. 

Rule  absolute,  (a) 


(a)  GeoenUj  speakings  creditor  discharges  a  surety  bj  giving  time  to 
or  coopoiiDdiag  with  the  principal  debtor. 

llie  oees  upon  this  subject  may  be  divided  into  two  classes;  the  Srst, 
where  the  agreement  with  the  principal  may  be  considered  as  a  fraud  upon 
the  surety,  by  altering  his  situation  or  increasing  his  risk.  Such  were 
the  caanaiKiibet  v.  Smilh,  2  Br,  C,  C,  579.  Ex  parte  Smith,  SBr.CCl. 
Sees  V.  Berringtonp  2  Tm.  Jan.  540.  Law  y«  E»  /.  Company,  4  Vet.  Jun. 
824.  £yrey.  Bartrapf  SMad,  221. 

The  lecond,  where  allowing  the  creditor  to  recover  against  the  surety 
would  operate  as  a  fraud  upon  the  principal,  or  any  person  joining  with 
him  Id  paying  or  securing  the  composition  money,  inasmuch  as  it  would 
give  the  surety  a  right  to  proceed  against  the  principal  for  that  debt,  from 
which  the*  creditor  Jiad  agreed  to  discharge  him,  En^ith  v.  Darky f 
S^as.  j-iV.  61.  Burke* 9  case,  there  cited  by  Id.Eldon,  Eat  parte  Giffordt 
<>  yes.  Jun.  805.  BouUbeev.  StuUt,  18  Vet.  Jun*  20.  Ex  parte  GUndmnuig, 
^517. 

It  is  obvious  that  the  Unt  ground  of  discharge  is  inapplicable  where  the 
agreement  between  the  creditor  and  principal  debtor  is  made  with  the  privity 
•od  tisent  of  the  surety ;  and  it  seems  that  the  second  is  inapplicable 
where  the  surety  becomes  a  party  to  the  transaction  in  sudi  a  manner  as 
to  deprive  himself  of  any  remedy  over  against  the  principal,  in  the  event 
of  his  being  called  upon  to  pay  the  residue  of  the  debt  Where  a  surety 
compels  the  creditor  to  sue,  or  prove  under  a  commission  of  bankruptcy 
•gsiost  the  principal,  he  ia  considered  as  electing  to  stand  in  the  aitvatioB 
ofthe  creditor  with  respect  |o  the  remedy  against  the  principal^  and  in 
order  to  do  so  must  bring  the  debt  into  court,  Beardmore  v.  CrtUtenden, 
Co.  Bank  Laws,  211.  Diet,  per  Zd.  Ch.  in  fVright  ▼.  Simpton^  6  Vet.  Jun. 
734.  Hence  it  may  follow  .that  if  a  creditor,  at  the  reqtunt  ef  the 
fii^y,  and  far  his  relief,  agreea  to  accept  a  composition  from  the  principal, 
the  soiety  would  be  considered  as  electing  to  stand  in  the  situation  of  the 
creditor,  and  tliat  he  could  not  recover  over  against  the  principal  upon 

being 
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18€5«         being  compelled  to  pay  the  reiidue  of  the  debt.  In  Kx parte 

^         Buck,  517.  the  Ld.  Chancellor  is  reported  to  haTe  said  that  a  creditor 
Lxwts  entering  into  an  agreement  for  a  composition  with  a  debtor,  and  witbing 

agtihitt         to  retain  bis  remedy  against  a  surety,  must  cause  the  reeenration  to  sp- 
Joiiis.  p^^  ^p^^  ^^  f^^^  ^f  ^^  agreement,  for  that  parol  eridence  cannot  be  id- 

mitted  to  explain  or  vary  the  effect  of  the  instrument.    If  that  obBerration 
is  to  be  construed  generally,  it  will  greatly  nmplify  questions  upon  this  sub- 
ject; lor  then,  wherever  a  creditor  and  principal  debtor  have  cntcnd  toto 
an  agreement  for  a  composition,  not  containing  a  resenration  of  the  icoKdy 
against  a  surety,  and  an  action  is  afterwards  brought  against  the  Isttcr,  it 
will  be  unnecessary  to  inquire  whether  he  was  or  was  not  privy  and  coosent* 
ing  to  the  agreement,  or  whether  he  has  or  has  not  done  any  thing  to  de- 
prive himself  of  the  right  to  recover  over  against  the  prindpai ;  he  will  be 
absolutely  discharged  by  the  agreement  entered  into  betweea  the  creditor  and 
the  principal  debtor.  But  the  judgment  in  Ex  parte  Glendrnning  appears  to 
be  founded  upon  Bwice's  case,  which  is  also  cited  by  the  Ld.  Chancellor  in 
Ex  parte  Gifford,  6  VeuJun.  S09,  as  an  authority  for  saying  that  where 
the  remedy  against  tlie  surety  is  reserved  in  the  agreement  for  oompositioo, 
a  recovery  against  the  surety  cannot  operate  as  a  fraud  upon  the  prindpai ; 
for  that  if  demand  out  of  that  recovery  arises  against  bim,  it  is  with  his 
own  consent.     Perhaps  therefore  the  observation  in  Ex  parte  GlendinniHg 
was  intended  to  apply  to  those  cases  only  where,  but  for  the  resemtion  in 
the  agreement,  the  proceeding  against  the  surety  would  operate  as  a  fmd 
upon  the  prindpai,  and  parol  evidence  may  atill  be  admisaib^  to  shev 
that  the -composition  was  made  with  the  privity  and  at  the  request  of  « 
surety,  and  that  he  has  deprived, himself  of  any  right  to  recover  over 
against  the  prindpai ;  for  such  evidence  would  leave  the  wrikleo  ini(r«> 
ment  (according  to  its  import)  a  discharge  to  the  prindpai,  and  would  not 
contradict  it,  unless  indeed  it  be  so  framed  as  to  extinguish  the  debt. 

There  is  another  large  class  of  cases  in  which  it  has  been  held  that  a 
person  joining  other  creditora  in  compounding  with  a  debtor,  or  sgning  a 
bankrupt's  certificate,  cannot  lawfully  stipulate  for  any  benefit  to  fatniaelf 
.  beyond  that  which  the  other  creditors  recdve ;  whether  that  beoeit  be 
given  by  the  debtor  himself  or  any  third  person  for  hk  r^ef,  AaidV' 
Bromley,  2Dovg.  695.  Cecil  v.  Plaisiow,  1  AnUr,  202.  Cockskott  v.  39* 
nett,  2  7. 12.  765.  Jackton  v.  LomaSf  A  7*.  H.  166.  FeUe  v.  RattM, 
6  T.i?.  146.  Jadmam  v.  MUcheU,  13  Vks.  581.  Leieetlery»  JSdsf,  4  fsif , 
572.  Wdlsy,  Girling,  \  B.  i  B.  447.  Jackton  v.  Danton,  4B»4^'^^» 
But  all  those  decisions  related  to  new  securities  given  as  a  conndcratioa 
for  s^ning  the  composition-deed  or  certificate,  and  proceeded  on  the 
ground  that  the  advantage  gained  by  the  particular  creditor  was  a  ftend' 
upon  the  others,  and  they  do  not  appear  applicable  to  aecoritin  eiist* 
ing  before  tbe  negodation  for  a  eonqKMitwii.  See  Thamtu  r.  Ckmtmt^i 
lB.iJl.l> 


IK  THE  Sixth  Ycab  op  GEORGE  IV.  517 

18S5. 


RoHDE  and  Campbell  against  Proctor  and 

MORLET. 

HTHIS  was  a  feigned  issue  directed  by  the  Vio&-Chan«-  Th«  Dnwer  of 

JL  H  \fil\  of  SX- 

i^or  to  try  the  questioni  whether,  on  the  10th  of  changvbeaaw 
My  1821,  there  was  any  debt  due  under  and  by  virtue  atMcondcdbe-^ 
of  five  several  bills  of  exchange  set* forth  in  the  declar-  i^bitT>ouie*' 
ation  drawn  by  one  John  Soady  Bains,  upon  and  ac-  jJJ'I^IJ^I^^f"* 


cepted  by  one  Joseph  Lacklan,    or  any  of  them,  which  "^  ^^  ^^a^ 
debt  was  proveable  by  the  plaintiffi,   as  assignees  of  commission  of 
Soioyer,  Jobler,  and  Co.,  the  indorsees  of  the  said  bills,  issued  againsi 

himy  for  somo 

under  a  commission  of  bankrupt  issued  against  the  said  time  after  tho 
J.  SL  Bains,     At  the  trial  before  Abbott  C.  J.,  a  verdict  due,  and  befora 
was  fimnd  for  the  plaintifis,  that  there  was  a  debt  under  holdCTof  the 
and  by  virtue  of  the  said  bills  of  exchange,  which  was  Sat'S^wdS 
proveable  under  the  commission  issued  against'  the  said  ^^  ohosen 

*  assisnecs  of  tM 

J.  S,  Bains.     On  a  motion  before  the  Lord  Chancellor,  bankrupt's 

estate.     The 

on  the  part  of  the  defendants  for  a  new  trial,  his  Jx>rd«  acceptor  also 


ship  directed  the  following  case  for  the  opinion  of  this  mptbefbratbe 
Court,  upon  the  points  which  had  been  raised  before  the  md  when  due 
Vice-chancellor.    The  five  bills  of  exchange  set  forth  honored^  The 
in  the  declaration  became  due  in  the  month  of  June  1818.  ^e^« "? 
The  drawer,  J.  S.  Bains,  left  his  dwelling-house  on  or  Ae  dirfionor 

**'  to  toe  drawer 

about  the  17th  of  April  1818,  and  absconded  and  went  ff  !»▼«  «*  •* 

hts  houses  nor 

abroad,  and  never  returned  again.     On  the  ^Oth  of  did  be  make 

^     ^  .     .         o«       1  .  ,         .         any  attempt  to 

Jfru  1818,  a  commission  of  bankrupt  was  issued  against  give  such  no. 

tioe  to  the  as- 
signees of  the 
Held,  tbal  the  b31  waa  sot  proveable  nndcr  the  conmisdon  isaued  against  the 
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ISff.  J.&Sains,  uader  which  commbskm  thedsfentlaots 
were  duly  chosen  assignees^  and  the  bankrupts  effects 

agt^  were  assigned  to  them  previously  to  the  time  when  the 
said  bills  of  exchange  became  due.  The  bankrupt  did 
nM' surrender  tb  his  commissiaDt  the  time. for  w^rh 
surrender  was  >  limited  .to  the  2Sd  of  June  1818.  The 
bankrupt's  house  remained  open,  in  the  possession 
of  the  messenger  under  the  commission*  for  ^ome  time 
after  the1)ilU  were  due.  The  acceptor  became  bankrapt 
on  tbe-^Sd  of  jfyril  1818,  and  ^he  bills  were  dishonored 
when  they  became  due,  but  no  notice  of  the  dishoDor 
was  given  to  the  drawer^  or  left  at  bis  house.  The  holders 
of  the  bills  had  notice  before  the  bills  became  du^  that 
the  defendants  had  been  chosen  assignees  of  the  estate 
and  effects  of  the  said  J.  S.  Bains^  but  no  notice  of  the 
dishonor  of  the  bills  was  given,  or  attempted  to  be 
given,  to  the  defendants.  The  commission  of  banknqit 
against  Scnt^CTj  Jobler^  and  Co.  was  issued  on  llie  29th 
of  (ktober  1818,  and  the  plain ti&  are  then:  assignees  'snd 
the  holders  of  the  bills.  The  question  for  the  opinion 
of  the  Court  was,  whether,  under  these  circuxnstanoe%  the 
bills  were  proveable  under  the  commission  issued  i^pinst 
the  drawer? 

P.  Pollock  for  the  Plaintifis.  The  assignees  of  the 
holder  of  the  bills  in  question  are  entitled  to  prove  the 
amount  under  the  commission  against  the  drawer.  The 
bills  were  running  at  the  time  when  the  drawer  became 
bankrupt,  he  absconded  long  before- they-became  due; 
and,  therefore,  as  personal  notice  of  the  dicbonor  of  the 
bills  could  not  be  given  to  him,  it  was  unnecessary  to 
give  any  notice  at  all.     Suppose  the  drawer  had  ab- 

MOted 
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tented  bknse^  l>ut  had  not  become  bankrupti  he  might       l$iS. 
hafe  been  sued  on  these  bills,  although  notice  bad  not  • 

been  given.  Neither  was  it  necessary  to  give  notice  to  ^^^^ 
fais  assigdees.  Thejr  do  not  for  this  purpose  represent 
due  person  of  the  bankrupt,  and  there  is  no  case  decid- 
iif  that  they  are  entitled  to  notice  under  such  circam- 
staoces.  It  mast  be  admitted,  that  the  bankruptcy  of 
tibe  drawee  furnishes  no  ground  for  neglecting  to  present 
a  bill  for  acceptance  or  payment,  or  for  omitUng  to  give 
notice  of*  the  non*acceptance  or  non-payment,  Bm$d  v. 
Imptaffz  (tf ),  Esdaile  v.  Sowerh/  (6),  but  that  is  because 
the  bankrupt  may  find  friends  to  assist  him  in  making 
die  pnyment.  But  it  does  not  thence  follow  that  the 
assignees  of  a  bankrupt  drawer  are  entitled  to  notice  of 
dishonor.  They  are  merely  trustees  to  collect  the  assets 
of  the  bankrupt,  and  distribute  them  amongst  the  par-* 
ves  entided.  Any  rule  requiring  notice  to  these  de- 
fendiints,  would  equally  apply  to  the  assignees  under  a 
volantary  assignment  for  the  benefit  of  creditors*  The 
reason  for  requiring  notice  of  dishonor  is,  that  the 
party  may  withdraw  his  funds  out  of  the  hands  of  die 
acceptor,  but  that  reason  does  not  apply  to  the  assignees 
af  a  bankrupt,  for  they  are  bound  as  soon  as  possible  to 
get  m  the  whole  of  the  bankrupt's  property. 

TmM  for  the  drfendants.  The  holders  made  these 
1)iUs  their  own  by  negligence,  either  in  not  using  doe  idUi- 
gence  to  give  notice  to  the  drawer,  or  in  neglectbg  to 
give  notice  to  his  assignees.  The  case  does  not  state  that 
the  ahsccmding  of  the  drawer  was  known  to  the  holder 

• 
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1825.  of  the  bills ;  if,  therefore,  judgment  be  given  for  the 
"— "^  plaintifis,  the  Court  must  judge  by  the  event,  whether 
agauut  it  was  necessary  to  give  notice,  and  not  by  the  condact 
of  the  party  at  the  time,  whether  he  was  guilty  of  aoy 
negligence.  It  is  a  general  rule  that  notice  most  be 
given,  and  if  a  party  is  to  be  excused  from  that  oUif^ 
tion,  he  must  bring  himself  strictly  witliin  the  excq)- 
tion.  He  must  either  give  notice  or  use  diligence  in  at- 
tempting to  do  so,  Baieman  v.  Josepk  (a),  Beveridge  v. 
Burgess  (6),  Crosse  v.  Smith  (c),  GoUsmiih  v.  Btdnd,  (i) 
None  of  those  cases  turned  upon  the  question,  whether 
an  attempt  to  give  notice  would  have  been  effectual,  but 
whether  the  attempt  was,  in  fact,  made.  In  the  present 
case,  notice  might  have  been  left  at  the  drawer^s  bouse, 
and  that  might  have  reached  him ;  but  no  endeavour  was 
made  to  find  or  communicate  with  him.  In  Breii  ▼• 
Levett  {e)y  the  want  of  notice  to  a  bankrupt  drawer,  was 
supplied  by  proof  of  an  admission  by  him  that  he  koew 
the  bill  would  not  be  paid ;  and  it  was  never  contended 
that  notice  was  unnecessary  in  general  where  a  drawer 
had  become  bankrupt.  Secondly,  if  notice  to  the  bank- 
rupt was  unnecessary,  still  it  should  have  been  giveo  to 
the  assignees.  In  ex  parte  Moline  (/),  a  bill  having  beai 
dishonored,  and  the  drawer  having  become  bankng^ 
notice  was  given  to  him  before  assignees  were  chosen 
under  the  commission,  and  Lord  Eldon  held  that  to  be 
sufficient,  because  the  bankrupt  represents  bis  e^ite 
until  assignees  are  chosen.     From  that  case  it  folbws, 

(a)  2  Campb.  461.  fit)  Boiffey  <m  SUU,  224^      ' 

(b)  3  Campb.  26i,  (e)  lS£atl,2l5. 

(c)  IM.fS.  545.  (f)  19  Vet.  216. 

that 
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that  where  a  bill  is  dishonored  after  the  choice  of  assig*        1825. 
neesi  notice  should  be  given  to  them.     It  may  be  very 
important  for  the  assignees  to  have  notice  in  order  that  '   ^^"^ 
they  may  be  acquainted  with  the  real  state  of  the   bank- 
rupt's affiiirs.    IBayky  J.    They  may  have  an  interest 
in  watching  the  estate  of  the  acceptors  also>   ex  gr^ 
where  he  becomes  bankrupt  with  funds  of  the  drawer  in 
his  hands,  his  estate  might  pay  a  large  dividend  before 
the  assignees  of  the  drawer  knew  that  the  bills  would  fall 
upon  their  bankrupt's  estate.]  Again,  the  argument  as  to 
assignees  under  a  voluntary  assignment  does  not  apply, 
for  the  assignees  of  a  bankrupt  are  by  statute  made  his 
representatives,  and  sue  in  their  own  names.  Suppose  the 
case  K  a  drawer  dying  before  the  bill  becomes  due,  and 
that  the  residence  of  his  executor  is  known  to  the  holder ; 
if  the  bill  is  dishonored,  notice  must  be  given  to  the 
executor.      Mow  an  executor,  who  is  by  proceedings 
in  equity  compelled  to  administer  the  estate  equally 
amongst  creditors^  is  precisely  in  the  same  situation  as 
the  assignee  of  a  bankrupt.    The  plaintifis,  therefore, 
having  nrither  given  nor  attempted  to  give  notice  of  the 
bills  in  question,  have  made  tnem  their  own;  the  abscond- 
ing of  the  drawer  not  being  under  the  (Circumstances  of 
this  case  any  excuse  for  the  neglect. 

FoUeck  in  reply.  The  case  ex  parte  Moliiie  proves 
nothing  beyond  the  sufficiency  of  the  notice  in  that  par- 
ticttlar  case^  The  deduction  attempted  to  be  ditiwn 
from  that  case  is,  that  after  the  choice  of  assigile^s,  ilo^ 
tice  must  be  given  to  them,  and  not  to  the  banki^upt. 
But  suppose  a  eommissioh  to  be  superseded,  the  n6tice 
to  the  assignees  would  be  nugatory  as  against  the  bank- 

M  m  3  rupt 


FMcioa* 


ata  CASES  IN  TRINITY  TERM 

1825«  rupt.  The  assignees  can  only  claim  a  right  to  notice  on 
the  ground  of  some  injury  to  the  bankrupt's  estate.  At 
all  events,  therefore,  it  is  sufficient  to  place  them  in  as 
good  a  situation  as  a  person  guaranteeing  a  bill,  who 
cannot  avail  himself  of  the  want  of  notice  as  a  defence, 
unless  he  has  thereby  sustained  an  injury.  It  is  not 
pretended  that  their  bankrupt's  estate  has  sustained  any 
injury  from  the  want  of  notice. 

Cur.  adv.  xmU. 

The  judgment  of  the  Court  was  now  delivered  by 

Batley  J.    This  was  an  issue  from  the  Court  of 
Chancery  on  the  question,  whether  platnUfi  as  asJ^pees 
of  Messrs.  Scpwyer^  JcXAer^  and  Co.  bad  any  debt  proves 
able  under  the  estate  of  John  Soady  RamSf  a  faonkrapl^ 
Their  claim  was  upon  five  bills  of  exchange,  drawn  by 
Bains  upon  Joseph  Lacklanj   and  indorsed  to  Sif^Bger 
and  Co.;  the  bills  became  due  Jtfit^  18 IS,  akid  before 
that  time  Bains  and  Lacklan  had  both  become  baok^ 
rupts,  and  Raim  had  not  surrendered  to  his  coa^mission. 
Bains  committed  his  act  of  bankruptcy  by  kaviflg  the 
kingdom  on  the  17th  oi  April  1818.    A  comonisioil 
Issued  against  him  on  the  20th,  and  he  has  nevtr  re* 
turned.     Lacklan  beoEme  bankrupt  on  the  28d  cfJfrO 
1818.    When  the  bills  became  due  they  were  dis- 
honored, but  no  notice  was  left  at  JSoiWshous^  notsM 
to  his  assignees  ;  the  house  was  open  at  the  thae^  and 
the  messenger  in  it,  and  the  holder  of  the  bUIs  knew 
the  defendants  were  Bain^s  assignees^  and  the  queitiai 
upon  these  facts  was,  whether  the  want  of  notioe  was  a 
bar  ta  the  plaintiff's  clidro ;  and  we  think  it  was.  When 

a  bill 
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a  biU  is  didionored»  it  ift  the  duty  of  die  holder  to  ma  IfflL 
diOB  diligeaoe  to  givo  notice  to  audi  of  the  parties  to  the 
bill  «si  would  be  ^titled  to  a  remedy  oYer  upon  it,  \i 
tbey  took  it  up,  and  the  holder  makes  tbe.bill  his  own 
as  ^iast  those  parties^  and  loses  his.  remedy  upon  the 
bill  sgsiqst  tbem  by  neglecting  to  use  such  diligence. 
It  is  no  excuse  that  the  chance  of  obtaining  any  thing 
ufm  tbe  remedy  over  was  hopeless,  that  the  person  or 
perssns  against  whom  that  ceroedy  wcnild  ^)ply^  were 
indent  or  bankrupts^  or  had:  absconded.  Parties  are 
eatitlad  to  have  that  chance  o£fered  to  them,  and  if  tbey 
a«e  abridged  of  it^  the  law,  which  is  founded  in  this 
rospetft  upon;  die  usage  and  custom  oF  merehant%  says 
tl^y  are  discharged.  The  bankruptcy,  therefore,  of 
l4¥sUi9n  19  no  encase  for  the  want  of  due  diligeneoi  if 
sufki  waot  exist  in  this  caaey  but  thei  question  mnst  be 
ttOfiwefied  as  it  would  haye  been,  had. Lacklan  ccmtinaed 
sobteot  Had  Lpicklan,  beat  solvent,  and  Bainis  $m^ 
sigDMs.  bad  been  apprised  of  the  dishonor^  th^  miglit 
St  sU  evmts.have  pressed  Lacklan  to  pay^  md  had  tfa^ 
thought  fit  to  take  up  the  bill  th^  might  have  sued  bim« 
Of  these  opportunities  in  this  case  they  hai%  been  de- 
B^vflih  e^  tbe  question  is,  whether  they  have  been  de« 
prived  by  the  want  of  that  diligence  which  they  had  legally 
a  right  to  expect  from  the  holders.  It  is  not  necessary 
to  decide  in  this  case,  whether  in  the  event  of  the  bank- 
mpU^  of  a  party  intitled  to  notice,  the  holder  is  bound 
to  endeavour  to  find  out  bis  assignees :  nor  is  it  neces- 
«ry  to  say  what  would  be  the  case,  if  such  a  partjr's 
hoqse  were  shut  up,  and  there  were  no  means  afforded 
there  of  discovering  him  or  his  representatives,  for  in 
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1825. '  tfajs  caae  the  bimkrupf  s  house  cootinued  open ;  the  agent 
of  his  representatives,  the  messenger,  who  was  also  in 
some  degree  his  representative,  was  there^  and  a  nodoe 
there  would  have  reached  the  as^gnees^  and  have  given 
them  the  power  of  considering  whether  they  should  have 
taken  any  and  what  steps  against  Lacldan.  In  a  reiy 
excellent  modem  publication  on  the  law  of  bills  of  eX** 
change,  combining  the  Scotch  and  English  law  upon  the 
subject,  Thompson  SSS^  it  is  laid  down  that  in  case  of 
the  bankruptcy  of  the  drawer,  or  of  an  indorser,  notice 
must  still  be  given  to  the  bankrupt,  ^'or  to  the  trostee 
vested  with  his  estate  for  behoof  of  hi»  creditors,**  and 
he  refers  (amongst  other  decisions)  to  the  case  ex  parte 
Moline.  Whether  this  be  universally  and  in  all  cases 
true,  it  is  not  now  necessary  to  decide ;  all  the  present 
case  requires  is  this,  that  where  the  bankrupt's  house 
continues  open,  and  an  agent  of  the  assignees  there, 
notice  b  essential,  and  a  neglect  to  ^ve  it  bars  the 
holder^s  claim  against  the  bankrupt's  estate.  The  bills, 
therefore,  were  not  proveable  under  the  commission 
issued  against  the  drawen 

Postea  to  the  defendants^ 
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Pbica  agmnst  Seaman  (in  Error). 

A  SSUMPSIT  by  Seatnan  against  Price^  on  a  special  where  in  u. 

agreement  The  first  count  of  the  declaration  a^Sed^that  hi 
stated  that  the  plaintiff  below,  before  the  making  of  the  ^  S^SH^iii 
promise  of  defendant  below,  had  bargained  and  agreed  one /.£.  for 

'^  '  ®  ^  •  tlie  purchate  oT 

with  ooe  J.  E.   for  the  purchase  by  him,  plaintiff,  of  certain  freehold 

houaet  et  e 

three  freehold  houses,  situate,  &c.,  of  and  from  the  s^d  certain  price, 

J.  £.,  to  be  conveyed  to  the  said  plaintiff,  and  at  the  in  oontideration 

price  of  600/.     And  the  defendant  was  desirous  of  obtain-  would  mH  and 

iog  the  said  bargain,  and  becombg  the  purchaser  of  the  (defeoSaDt)^^ 

said  houses,  instead  of  the  plaintiff  to  wit,  at,  &c.,  and  ^  ^JJ^him 

thereupon  heretofore,  to  wit,  on,  &c.,  at,  &c~  in  con-  ^  become  the 

.  *  \     ^  purchaser  of 

sideration  that  the  plaintiff,  at  the  request  of  the  defend-?  ^^  houses; 

promised  to  pay 

ant,  would   sell  and  give  up  to   the  plaintiff  the  said  4c^,andaTerred 
bargain,  and  would  suffer  and  permit  the  said  defendant  did  gire  up  the 
to  become  the  purchaser  of  the  said  houses  from  the  said  fen£!u  and 
J.£.,  instead  of  him  the  plaintiff,  defendant  undertook  to  Sjf^^ir  ^ 
pay  him  40/.     And  the  plaintiff  averred  that  he,  con-  |[JJJJ^'^j^ 
fiding  in  that  promise,  did  sell  and  give  up  the  bargain  ^d  accordingly 

become  the 

to  defendant,  and  did  suffer  and  permit  him  to  become  purchasers  and 

^j  take  the  said 

the  purchaser  of  the  houses  of  and  from  J.  E.,  instead  of  bar^pun  and 
plaintiff;  and  the  defendant  did  accordingly  become  teyancefrom 
such  purchaser,  and  did  take  the  said  bargain,  and  ob-  ^^  ^orenid, 
tain  a  conveyance  to  him,  defendant,  of  the  said  houses,  f^n^J^'f  ^^  ^^ 
on  the  terms  aforesaid.     Breach,  non-payment  of  the  ^^l^' 
40/.    (There  were  other  special  counts  which  it  is  un-  ▼erdict  for  Uie 

^  '^  ^       ^  plaintiff,  that  li 

necessary  to  state,  as  no  objection  was  made  to  them.)  must  then  be 

.-^  J  presumed  thai 

Plea,  general  issue.     The  jury  having  found  a  general  the  bargain 

between  plain- 
tiff and  X  E.  was  in  wilting,  and  that  the  giring  up  of  Uiat  contract  to  defendant  was  i 
suflkient  consideration  for  his  promise; 

verdict 
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1M5.  verdict  for  the  plaintiff,  and  a  general  judgoieDt  baving 
been  thereupon  entered  up  in  the  Court  of  ConifflOB 
Pleas  {a),  the  defendant  brought  a  writ  of  error,  and  a$- 
signed  for  error  that  the  contract  set  oat  as  a  consider^* 
i^ipn  for  the  promise  in  the  first  count  was  a  contracti  or 
agreement,  respectmg  a  sale  of  land,  yet  was  not  stated 
to'be  in  writing;  that  no  sufficient  consideration  for  the 
promise  was  stated ;  that  the  contract  was  a  mere  dK)se 
in  action,  and  not.  assignable. 

BarsUnv  for  the  plaintiff  in  error.  The  consideratioa 
alleged  in  the  first,  count  for  the  plaintiff's  promise  is  Ae 
sale  of  a  bargain  and  agreement  made  between  the 
plaintiff  below  and  one  J.  £•,  for  the  purchase  of  cei(tvn 
houses.  It  is  not  stated  that  the  bargain  and  agreement 
was  in  writing,  and,  therefore,  no  sufficient  consideratioa 
is  shewn  for  the  promise  in  that  count :  for  if  the  bar« 
gain  and  agreement  was  not  in  writing,  it  was  not  biod- 
iog  upon  J'  £•,  and  then  it  was  no  consideration  at  all 
It  jnay  be  urged,  that  in  an  action  on  a  guarantee  it 
is  not  necessary  to  state  that  it  was  in  writing ;  but  that 
is  quite  a  different  case,  for  without  that  a  sufficient  con* 
sideration  for  the  guorantee  may  be  shewn,  and  mast 
be  shewn.  Here,  for  want  of  a  writing,  there  was  no 
consideration.  Even  supposing  that  the  Court  woqU 
presume  th^  contract  to  have  been  in  writing,  still  it  was 
a  mere  chose  in  action,  and  therefore,  by  the  rales  of 
common  law,  was  not  assignable,  andi  conseqiieatlfi 
could  not  form  any  consideration  for  a  promise.  The 
first  count  of  the  declaration  is,  for  these  reasons,  bad; 
and  a  general  judgment  having  been  entered  up  for  the 
plaintiff  in  the  court  below,  it  must  be  reversed. 

(a)  Sc«  9Jffif.437. 

Talfriird 


{«)  d  jr.JBL%90.  (c)  1  Xd.  i7«ym.  662. 

(6)  3  Lev,  5, 
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Tj^ftwrf  contnL  Tlie  first  count  ahews  a  tofficicnt  I8M4 
fionsMtailioh  fi)r  the  defendant's  promised  In  Mmdds^ 
dale  X4  Sitckatt  (a),  the  assignment  of  an  unoertaia  debt 
was  befai  a  sufficient  consideration  for  a  promise*  In 
Davis  T«  Beyner  {b)  it  was  held  that  forbearance  to  sne 
aaexecolor  for  a  legacy  was  a  good  consideration  for  1^ 
protniie  to  pay  it,  akhoogfa  it  was  not  shewn  that  the 
exeeator  had  asaets.  In  Thorpe  ▼•  'I%orpe  {c\  the  re- 
lease of  an  equity  of  redemption  waa  considered  a  good* 
considenidon,  and  Lord  Holt  said  that  the  common  law 
voold'take  notice  that  .the  mortgn^or  had  an  equity  to 
be  rdleved  in  Chancery*  So  here  it  must  be  presnmed, 
a&er  verdict,  tliat  the  contract  for  the  houses  was  in 
wtkiag,  and  the  Court  wUl  take  notice  that  tife  pkintiff 
bdow  had  an  interest  capable  of  being  enforced  in 
eqaiQr. 

Abbott  C.  J.  I  am  of  opinion  that  the  jndgmen^  €>f 
the CoQft  below  must  be  affirmed.  The  plaintiff,  in  hia 
dedamtiott,  hses  alleged  that  he  had  bargained  and  i^reed 
with  one  tf.JS.  for  the  purchase  of  certain  freehold 
heoses.  We  must  take  that  to  mean,  that  he  had  made 
a  talid  bo^n ;  and,  as  a  writing  is  essential  to  tha  va* 
Mty  of  suck  a  bargain,  it  most  after  verdict  be  pre- 
sumed to  have  been  in  writing.  The  declairation  then 
goes  on  to  state  that,  in  consideration  that  he  (the 
plaintiff)  would  sell  and  give  up  that  batgain  to  de- 
fcbdant,  and  su^r  him  to  be  the  purchaser,  defendant? 
pcoinised  U>  pay  a  certain  sum,  and  diat  he  did  sell  and 
give  iip  die  bargain  to  the  defendant.    If  to  this  tvansfei^ 


writing 
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1895*       writing  was  necessary,  that  mast  now  be  presumed. 
-  Then  the  declaration  states  that  the  defendant  did  be 

againa  come  the  purchaser,  and  did  take  the  said  bargun,  and 
obtain  to  him  a  conveyance  of  the  houses.  Now,  the 
plaintiff  haying  made  a  contract,  and  having  given  it  up 
to  the  defendant,  unless  we  can  say  that  giving  up  a  con- 
tract in  consideration  of  money  is  contrary  to  law,  I 
cannot  find  any  objection  to  the  plaintiflfs  recovery  in 
this  action.  I  am  not  aware  of  any  rule  of  law  whicli  is 
contravened  by  giving  up  such  a  contract  in  conader- 
dtion  of  money ;  the  judgment  which  was  given  for  the 
plaintiff  below  must,  therefoi^  be  affirmed. 

BayletJ.  It  must  be  taken  that  the  barg&nsnd 
agreement  memioned  in  the  declaration  was  an  elfectiial 
bargain,  which  it  could  not  be,  unless  in  writing.  The 
only  objection  upon  which  T  entertained  any  doubt 
was,  that  the  assignment  of  a  chose  in  action  was  stated 
as  the  consideration  for  the  defendant's  promise.  But 
such  an  assignment  is  not  illegal,  although  the  assignee 
cannot  sue  upon  the  contract  in  his  own  name.  It  is  a 
very  common  practice  to  assign,  amongst  other  things, 
debts  for  the  benefit  of  creditors ;  that  is  perfectly  l^i 
although  the  assignee  must  sue  for  them  in  the  name  of 
the  assignor. 

HoLROYD  J.  I  also  am  of  opinion  that  the  fix^  count 
of  this  declaration  is  good,  for  the  reasons  already 
given.  The  assignment  of  a  chose  in^  action  is  not 
illegal,  and  Cam.  Dig^  action  upon  the  case  upqd  as- 
sumpsit (B.  83.)  shews  it  to  be  a  good  aMisidentkm  for 

a  promise* 
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a  promise.    The  judgment  for  the  plaintiff  below  must,        1 8^. 
therefor^  be  aflBrmed.  Fwci 

ngairut 

SCAMAV* 

LnrrtEDALS  J.  concurred. 

Judgment  affirmed,  {a) 

(a)  See  Loder  t.  Cheil€yn,  I  Sid.  212. 


Hill  against  Saunders  (in  Error). 

^FHIS  was  a  writ  of  error  from  C.  P.     The  declaration  CofviwDt  for 
was  in  covenant  on  an  indenture  between  plaintiff  rent,  stating 
and  Namy  his  wife,  now  deceased,  of  the  one  part,  and  ,„d  hi^wife, 
defendant  of  the   other  part,   whereby   plaintiff  and  ae'SjIj*!^; 
Nancy  his  wife  did  demise^  lease,  &c.,  unto  the  defendant  J|]J2^fJJJ  ^*" 
certain  premises  habendum  for  twenty-one  years,  from  J**^  "^f'-ip 
Fehmry^df  1816,  yielding  and  paying  unto  the  plaintiff  mdhhwlfe 

24/.  peKADD. 

and  the  said  Nancy  the  yearly  rent  of  24/.  of  lawful  andacoTenant 
mon^;  and  defendant  thereby  covenanted  to  pay  the  to  the  plaintiff 
said  rent  to  plaintiff,  and  Nancy  his  said  wife,  now  de^  Arennent  that 
ceased.    By  virtue  of  which  demise  defendant  entered,  d"^^i!id"uilt^* 
and  afterwards  and   durinfl:  the  said   term,   and  after  ■'^"^•^  ^ 

^  '  WH,  on,  &c., 

24/.  of  the  rent 
•forvttid  became  dua  aod  in  arrear  to  plaintiff.  By  the  lease  tet  out  on  oyer  it  appeared 
tbat  the  reddendum  was  to  the  fau&band  and  wife,  and  the  heirt  of  ike  wife^  and  the  core- 
Diat  to  pay  rent  was  in  the  same  form.  Plea,  that  tlie  premises  were  tha  estate  of  the  wife, 
•sd  (hit  the  plaintiff  had  nothing  in  them  but  in  right  of  his  wife ;  that  on,  &c.,  she  died 
without  issue,  leaTing  J.  A.  her  heir,  wliercupon  all  the  estate  of  the  plaintiff  cnsed,  and 
i>  A.  threatened  to  enter  and  eject  defendant,  unless  he  attorned,  whereby  be  was  com- 
IJ^llfd  te  attorn,  and  become  tenant  to  /•  A*  General  demurrer  and  joinder.  Held,  that 
ui<  piii  was  good,  for  that  some  interest  haring  passed  by  the  lease  from  plaintiff  and  his 
^fe,  it  could  not  work  by  estoppel,  and  the  defendant  was  therefore  entitled  to  shew  that 
tbe  plaii)iiff*B  interest  had  ceased,  and  also  that  the  attornment  upon  the  threat  of  eriction 
*tt  tantanount  to  an  entry  by  the  heir. 

Semble,  that  upon  the  face  of  the  decbration  and  the  deed  set  out  oa  oyer  (which  was 
uerebf  made  part  of  the  declaration)  the  plaintiff  had  no  right  of  action ;  for  the  corenaat 
^■s  to  pay  rent  to  the  plaintiff  and  hia  wife  and  ber  heirs,  and  the  plaintiff  shewed  the  death 
of  hit  wife,  whereupon  the  rent  was  payable  to  ber  heir. 

the 
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J  Mi.       the  death  of  the  said  Nunigs  to  wit,  cm,  &c^  a  kr^ 
„  aom  of  money,  to  wit,  Ul^  for  one  yearns  nak,  .be* 

iiffma  cathe  due  to  the  plaintiff.  Defendant  craved  oyer  of 
the  indenture,  whereby  it  appeared  that  the  Teddtodnn 
in  the  lease  was  to  plaintiff  and  Nancy  his  wife,  her 
heirs  or  amgns*  And  the  covenant  for-  payment  of 
rent  was  with  plaintiff  and  Nana^  her  heirs  and  essignsj 
to  pay  the  rent  to  plaintiff  and  Naiuy  bis  wife^  her  hem 
and  assigns*  First  plea,  non  est  factum.  Second,  that 
plaintiff  and  Nonet/  his  wife,  before  and  at  the  time  of 
making  the  indenture,  were  seised  in  their  demesne  its 
of  fee,  in  right  of  tlie  said  Nancy  only,  of  Uie  premises 
in  question,  and  that  the  plaintiff  then  had  notaojrtfaiog 
in  the  premises,  except  in  right  of  his  wife,  and  that  the 
wife,. after  the  making  the  indenture,  and  before  any 
pert  of  the  24/.  in  the  declaration  mentioned  beoime 
due  or  payable,  to  wit,  on,  &c^  at,  &&,  died  widioat 
issue,  so  seised,  leaving  one  «7.  A.f  her  brother  and  heir 
at  law.  Whereupon  all  the  estate  which  plaintiff  bad 
expired,  and  the  said  J.  A.  became  seised ;  and  being  so 
seised,  afterwards,  to  wit,  on,  &c.,  entered  and  ejected 
defendant.  Third  plea,  that  plaintiff  never  hadaoy 
thing  in  the  said  demised  premises,  with  the  apparte- 
nances,  except  in  right  of  the  said  Nanty^  whose  estate 
tlie  said  pieces  or  parcels  of  land  with  the  appoftenaoces 
in  the  dedaration  mentioned,  were ;  and  duit  the  said 
Nancy^  after  the  making  of  the  said  supposed  indentiuC) 
and  before  any  part  of  the  said  sum  of  242.  became  due 
and  payable,  to  wit,  on,  &Gi,  at,<&c,  died,  without  iasnei 
leaving  J.  A.,  her  brother  and  heir  at  law  ;  i^ereupon  all 
the  estate  and. interest  which  the  said  {daintiff ever. had 
of  Of  in  the  said  demised  premises  with  the  apptir- 
-tenances,   altogether  expired,  ceased  and  determined; 

nor 


4«aiti>iki. 


IN  TKK  5IXTH  Yeak  of  GEORGE  IV.  ASl 
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ii9r  hith  he  Jfrpm  tMnoe  hilherto  badi  -nor  has  be  now^  18S5. 
mj  tflu^  •  er  interact  wbateirer  therein.  And  the  said  "huT 
J.  An  as-  such  heir  as  aforesaid,  afterwardsi  to  wit,  ^^'^ 
OB,  &c„  a^  &c«,  threatened  him,  defendant,  to  ^ect 
and  evict  him  from  the  possession  of  the  said  demised 
pneiaises  with  the  appurtenances,  unless  defendant 
would  attom  and  become  tenant,  and  defendant  was 
then  and  there  forced  and  obliged  to»  and  did  neces* 
saril J  attorn  and  become  tenant  of  the  same,  to  the 
uuidJ.A.  Demurrer  and  joinder.  In  the  Court  of  C.  P. 
jn^gmcnt  on  the  demurrer  was  given  for  the  defend- 
snt.(a),  whereupon  a  writ  of  error  was  brought,  and 
gsaenl  errors  assigned. 

TmaUon  for  the  phiintiff  in  error.  The  third  plea, 
vjxm  wkicb  jndgmoit  was  given  for  the  defendant  in  the 
conit  below,  does  not  contain  any  traversable  allegation 
upon  which  a  material  issue  could  be  taken ;  it  is,  ihere- 
fi)re,  bad.  Supposing  the  statjement  in  the  third  plea  to 
amouat  to  an  allegation  that  the  wife  had  some  estate, 
it  does  not  follow  that  she  had  an  estate  of  inheritance, 
so  that  her  brother  and  heir  would  take  it,  and  no  tra- 
Tose  C0uld  have  been  taken  upon  that  \Holrcyd  J.  It 
oppeaas  bjr  inference  that  the  wife  had  such  an  estate  as 
detmnined  on  her  death,  and  that  is  admitted  by  the 
geaend  demurrer,  although  on  special  demurrer  it 
n^ht  .not  have  been  su£Bcient.  LUtiedtfle  J.  If  it  ap- 
peals that  the  wife  had  an  estate  determining  at  her 
death,  .can  the  husband  sue  for  rents  accruiog  after- 
wflids?]  Ye^  for  he  is  a  mere  stranger;  the  lessee  is 
in  byjfhe  wi&,  and  the  hnsband  joins  only  for  conformity. 
Ham/  V.  Tkomas.  (b)    The  lease,  therefore,  works  by 

fi^  ^et'iBkie.  I  Iff.  (»)  eVo.  JS»e.St6. 

estoppel. 
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18S5.  estoppd,  and  the  lessee  is  botmd  to  pay' 4fe  rent 
H,ti        {HobvifdS.    A  husband  seised  in  ri^  dfhiilrifflia^ 

ugainst  ^^  interest  in  the  land  la\'\  That  is,  a  deftassible  inflT^ 
only;  and  in  1  Vaitr.SBS^  PemberUmXi.J.^By^^t^t 
difierence  is  where  the  party  that  make^  the  estate  bs 
a  legal  estate,  and  where  a  defeazible  estdte  ixUfi^  iit 
the  latter  case,  a  lease  may  work  by  e^i^ppel,  th6f^  sn 
interest  passed  so  long  as  the  estate  (oat  of  which  'the 
lease  was  derived)  remained  undefeated.'^  In  Dixm  v. 
Harrison  {b\  there  is  this  passage :  ^  To  this  purpose 
there  is  a  caset  If  a  man  be  seised  of  land  jurenioris, 
and  leaseth  the  land  for  years,  reserving  rent,  hiS(  wife 
dies  without  having  had  any  issue  by  him,  whereh^  fie 
is  no  tenant  by  the  courtesy,  but  his  estate  is  deter- 
mined,  yet  he  may  avow  for  the  rent  before  the  heir 
hath  made  his  actual  entry.  This  case  is  not  adjudged, 
but  it  is  much  the  better  opinion  of  the  book^**  atrf^e 
year*book  9  H.  6.  f.  43.  is  cited,  and  the  same  pa^s^e  Is 
cited  in  Bro,  Abr.  Avowry,  pi.  12S.  Now  tSiatlimst 
mean  rent  accruing  after  the  death  of  the  wife;  HSSK'^t 
common  law,  a  distress  for  rent  could  not  \xim2MS^JSt 

* 

the  determination  of  the  estate  in  respect  of  wSMK^* 
became  due*  iLitiledale  J.  The  covenant  in  the^esS^ 
is  to  pay  rent  to  the  husband  and  wife,  and  tfiell!^^^ 
ih€  mfe ;  that  shews  that  the  liusband's  interest  celisea'on 
the  death  of  his  wife,  and  the  declaration  shewing^at 
the  wife  was  dead  when  the  rent  became  dbe,  ^faevS&t 
the  husbaAd  hists  no  right  of  action.]  The  cbif^HHTm 
question  might  be  strong  evidence  before  a  jury  iifi^an 
enquiry  whether  the  estate  were  the  wife's^  l^Vnot 
sufficiently  certain  to  determine  rile  question  bdwS  fe- 


41  -  • 


^  See  Siaker.  FiOftr,  8  T.  R.4h7.        {h)  rmitfk.4S. 

con); 
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cud;  attdifitbeootGiflvtlnttbtipholeetWiewMtlM       Vn«. 

of  t«a  joint  covcoantM^  jImfafM  v.  MariMak.  (n) 
Hm  jadlipMat  of  the  Court  bdovr  pvoeeeded  ofi  Ae 
■HPyuieJ  eaiflenoft  of  two  drcnrastanecs  which  do  noi 
ifpMroidieMeonl;  firsts  thst  the  wife  was  seiaed  in 
6e;  acoQodljr,  that  the  lease  WM  good  under  the  9t  ff.  8. 
c.  M.  Now  the  tfaiid  plea  no  where  states  that  the  wife 
was  sdsed  in  fee ;  and  if  it  did^  still  there  is  not  anything 
to  shew  that  the  lease  would  be  good  within  the  statute^ 
fer  it  does  not  appear  that  the  lands  had  been  accdstouH 
aUyletlam  for  twenty  years  before  the*  lease,  nor  .dial 
the  actostoined  rent  was  reserved. 

£.  ZaSNV  oonlrft  was  Slopped  by  the  Courts  / 


CJ.  lamofopinionthattheju^gmentof  the 
Co«|-of  Conuaon  Pleas  was  right  This  is  an  action  of 
cowoMBl  feff  ncN^^yment  of  rent.  The  plainli£(  in  big 
dfldamkMBi  aUe§ea  that  he  and  his  wife  demised.  He 
opoD  himsdf  to.set  forth  the  legal  efiiict  of  the  m* 
;  madf  therefecc^  asagainst  him,  it  most  be  taken 
tksl  hia  wife  had  some  inCeresI  in  die  premisesu  Ho 
then  sets  ontthe  reddendum,  and  a  covenant  to  pay  the 
nm^  bot  those  bebg  stated  imperfecdy,  the  defendant 
sals  ool  the  whole  deed  on  oyer.  In  the  declaialion 
than  ia  «a  averment  of  the  death  of  the  wife^  and  the 
mndofkm  of  iiaHcges  that  the  rent  in  qoestioDy  after 
thejrath  of  the  wife^  became  due  to  the  phdntil^  and 
still  is  in  arrear  and  unpaid  to  him«  The  deed^  when 
set  ont«OQ  oyes^  b  to  be  ooosidered  as  forming  a  pari  of 
die^eclanlion^  and  we  thereby  see  that  the  lease  wao 

(a)  I  Eati,  497. 

IV.  N  n  made 
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W2S,       notlde  by  the  husband  and  wife^  and  the  itddendam 
jj^        and  eovenant  to  pay  rent  are  in  these  words :  "Yield- 

agmnti  f^g  j^d  payings  therefore»  yearly  and  every  year  dur- 
ing the  said  term,  unto  the  said  J.  WU  vA  I^mxy 
\m  wife,  her  heirs  or  assigns^  the  rent  or  sttm  of  24//' 
<^  And  the  said  J.  Saunders  doth  hereby  ooveoml  to 
and  with  J.  HiU^  and  Nanof  his  wife,  her  heirs  aui  as* 
siffiSf  that  be  the  said  J.  Saunders  will  pay  unto  the  said 
J.  Hill  and  Nanof  his  wife,  her  heirs  or  assigns,  the  said 
rent»"  The  defendant  by  executing  this  deed  estopped 
himself  from  saying  that  no  interest  passed,  bathe 
may,  nevertheless,  aver,  that  it  has  been  put  an  end 
to.  Upon  the  face  of  the  declaration,  I  should  have 
had  great  difficulty  in  saying  that  the  plaintiff  could  re- 
cover, because  the  lease  is  framed  upon  an  intent,  that 
on  the  death  of  the  wife^  the  rent  should  be  paid  to  her 
heirs.  There  is  no  covenant  by  the  defendant  to  pay 
feiit  to  the  husband  after  the  wife's  death.  But  passing 
that  by,  as  a  point  upon  which  it  is  unnecessary  to  give 
any  decided  opinion,  the  question  is,  whether  the  third 
plea  in  substance  shews  sufficient  matter  to  defeat  tlie 
plaintiff's  action.  That  plea  all^Cij,  that  the  plaintiff 
never  had  any  thing  in  the  demised  prembes,  except  in 
right  of  his  wife,  whose  estate  the  said  parcels  of  Uod 
in  the  declaration  mmtioned  were.  I  consider  that  as 
an  all^ation  of  two  matters,  and  as  it  is  immaterial  in 
what  order  they  are  alleged,  they  may  be  transposed, 
and  tlien  the  plea  will  run  thus  :  <^  That  the  parcdi  of 
land  in  the  dedaration  mentioned  were  the  estate  of 
Nancy  the  plaintiff's  wife^  and  that  he  never  had  any 
thing  in  the  premises,  except  in  right  of  the  said  Nancy!^ 
The  plea  then  avers,  that  before  any  part  of  the  rent  in 
question  became  due,  the  wife  died  without  having  had 

issue, 
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Jssoe,  whereupon  all  the  estate  and  interest  which  the        lfSi3i 
l^m6tt  ever  had  of  or  in  the  premises,  altogether  ex-*-*        ^ 
pired,  ceased,  and  determined.     Surely  those  facts  are       ^s"^*t 
nrMed  with  sufficient  certmntj  to  enable  the  plaintiff  to 
take  issue  upon  any  of  tliem.     He  toight  have  replied; 
that  the  estate  was  not  the  wife%  or  that  the  plaintiff 
hftd  an  interest  beyond  her  life,  or  that  his  estate  did 
not  cease  on  her  death.    The  plea  is  certainly  in^ 
fermBl,  bot  I  think,  that  in  substance  iand  effect  it  is 
good  as  a  bar  to  the  claim  set  out  in  this  declaration; 
the  judgment  of  the  Court  below  must,  therefore,  be 
riirmed. 

Bayley  J.  The  judgment  in  favor  of  the  defendant 
may  be  supported,  without  assuming  eitlier  that  the  wife 
was  seised  in  fee,  or  that  the  lease  was  good  by  virtue  of 
the  statute  32  H.  8.  c.  28.  The  declaration,  which  pro- 
fess^  to  State  the  legal  effect  of  the  lease,  alleges  that  the 
plffintsff  and  his  wife  demised ;  the  wife,  therefore,  must 
have  had  some  estate,  and  either  that  would  be  her  se* 
parate  estate,  or  she  and  her  husband  would  be  joint 
tenants.  The  plea  shews  that  there  was  not  a  joint 
tenancy,  the  estate  of  the  husband,  therefore,  must  have 
been  in  right  of  the  wife  only.  Common  sense  then  shews 
tfiat  the  husband  can*  have  no  right  to  the  rent,  which 
became  due  after  his  wife's  death.  If,  in  this  case,  the 
plaiiltiff  could  say  that  his  interest  continued  after  hfis 
life's  death,  the  same  might  have  been  done  in  Blake 
V.  JRjrffr  (a),  but  there  the  opinion  of  the  Court  was 
against  such  a  claim.  And  that  case,  at  all  events,  proves 
that  the  defendant  was  at  liberty  to  shew  that  his  lessor 

(a)  8  7.  B.  487. 

N  n  2  had 
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tMC«       bad  m  limited  iolerest,  and  that  it  had  expiied  bebre 
tfiy  breach  of  eaTenant  was  eonmilted* 


Imp 


HmbotdX    I  alBolbitikthat  ^  jiMlgnieiitofibe 
Oburt  of  ComflMsn  Pleas  was  right    Upon  Ms  dedar- 
i|tIoQs  which  is  not  drawn  with  a  testatum  esnstit,  it  is 
alleged  that  the  husband  and  wife  demised.    It  must 
tfaer^Tore  be  t^en  to  be  an  indenture  cpen^  a$  a 
Remise  by  the  two,  which  it  could  not  unless  the  wife  hsd 
an  interest,  for  althooyjh  wHhoiit  such  kiteroit  it  ni^ 
work  by  estoppd»  yel  it  would  not  be  a  dmitt  by  htr. 
The  hosband,  too,  had  such  an  interest  as  wouU  mahsil 
a  demise  by  him.    A  guwrdian  in  socage  may  deaaSae, 
«sid  a  lease  by  him  may  be  so  pleaded,  aWunghithe 
term  moves  out  of  the  seisin  of  the  infimt»    This-baag 
the  case^  it  appears  to  me  that  the  plea  contains  msttfisl 
tmveisable  matter,  although  not  fimnalfypleadcdr  H 
states  that  the  estate  of  the  pliuntiff  detesmined  wthe 
de^th  of  the  wife,  and  afterwards  there  is  an  alkgadoa 
of  eatiy  by  the  heir.    Those  are  issuable  fiurts,^  aDftare 
acfanitted  by  the  demurrer.    It  is  to  be  ohaenwdlhat 
the  defendant  is  a  stranger  to  the  lessor^s  imeiei^  sad 
may  therefore  sliew  generally  Uiat  it  is  at  an  enc^  iadie 
same  manner  as  a  lessor  may  state generaliy  thataltsie 
by  Tarious  mesne  assignments  i^  vested  in  an  aMgpee, 
whereas  the  assignee  must  state  all  the  assignm^otsptr* 
ticularly.  {a)    But  dien  it  is  said  that  the  lease  "^^1 
voidable,  and  that  the  husband  was  entitled  tq  rent 
until  the  entry  of  the  heir,  and  a  passage  from  Vam^taul^ 
Reports  was  cited.     But  it  seems  to  roe  that  the  pies 
discloses  that  which  was  equivalent  to  an  entry  by  tbe 

(a)  1  ^Snuwf.  112  «.  (1). 

heir, 
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her,  for  «t  fltates'  that  the  heir  diraiteiied  to  evict  the       I83J. 
defenchnty  and  that  he  was  obliged  tm  aCtont^  ill  ondkr  to 
prevent  it.    Tliese  reasons  satisfy  me  that  the  plea  in 
<qiieslioftt]s*tfi  sabittimce  good  as  a  bar*  to  tbetM:tioD,  and 
ihilifce defeadottt  is  entitled  to  judgment  on  the  d^ 

hmiixnAix  J.  I  am  of  the  same  c^tiiorK  It  «p- 
feiti  1^  the  lease  as  set  out  on  oyer  that  the  defend^t 
cofQumted  to  pay  rent  to  die  hors  of  the  mte  after  her 
death.  The  defendant  pleads  that  the  wile  died,  before 
Aerrent  soo|^  to  be  recovered  becaoe  dAe^  aikd  that 
the  pbintiff's  interest  then  ceased ;  it  also  shews  a  ^m 
<if  the  relit  by  the  heir,  which  Is  tanumonnt  to  AH 
efiodaB'by  him.  Unless,  therefore,  the  plaintiff  can 
avsd'  Inaself  of  some  technical  role  of  law,  he  cannot 
itumAaia  ibis^ctbn;  and  it  has  been  contended  for  him, 
Ihstitfib  beisg  a  cotaiant  wkh  the  husband  and  wife^  it 
80flilo< the'^urvivoc,  and  that  the  defendant  is  estopped 
hy  1^  deed.'  Tbe  plea  furnishes  a  saftcient  answer. 
It: is  ahewn  by  the  iadefiture  that  the  wife  had  some 
btst)BS^'  and  the  plea  avers  (hat  she  had  the  whole 
iilerestL  S£»a,  it  truly  avers  that  apon  her  death  the 
iHetostof  the  kusbaad  ceased,  «nd  the  defendant  is  not 
Mhipftd  Irom  shewing  tbat  The  general  demwrer 
^idmila  iiw*lflclB  alleged  in  die  plea,  and  taking  them  to 
be4rQE^^  plaintiff  has  no  right  of  action. 

Jiidgtaent  afirmed. 
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1825. 


Waere  against  Miller  (in  Error), 


Assumpsit  OD  a 
policy  of  in- 
surance on 
freight  of  a 
■hip  at  and 
from  Grenada 
to  London. 
It  was  proved 
that  tliere  u 
only  one 
custom-house 
for  the  whole 
island  of  Gre^ 
nada,  that  the 
▼essel  arrived 
in  safety  at 
Grenada  and 
discharged 
part  of  her 
outward  cargo 
at  three  dif. 
ferent  bays,  and 
she  was  pro- 
ceeding to  a 
fourth  to  dis- 
cbarge the  rcsi* 
due  of  her 
outward  cargo 
and  tal&e  in 
|>art  of  her 
homeward 
cargo,  when 
she  was  lost  by 
perils  of  the 
sea:   Held* 
that  the  vessel 
ot  the  time  of 
the  loss  was 
proceeding  to 
this  fourth  bay 
for  a  purpose 
connected  with 
the  voyage  in- 
sured, and  con- 
sequently that 
it  was  no  devi- 
ation, and  the 
underwriter 
was  liable. 


A  SSUMPSIT  on  a  policy  of  insurance  on  frefgh( 
upon  the  ship  Aurora^  at  and  from  Gi^enada  to 
London^  with  leave  to  call  at  all  or  any  of  the  West  Mia 
islands  {Jamaica  and  St.  Domingo  excepted),  warnmted 
to  sail  from  Grenada  on  or  before  the  1st  of  August  1823» 
and  it  was  agreed  that  it  should  be  lawful  for  the  saiil 
ship  in  that  voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever  and  wheresoever, 
with  liberty  to  load  and  unload  goods  wherever  she. 
might  touch,  without  being  deemed  any  deviatipn, 
and  without  prejudice  to  that  insurande*  The  declar- 
ation then  averred  that  the  defendant  subscribed  the 
policy,  and  that  the  ship,  to  wit,  on,  &c.,'  was  ia 
good  safety  at  Grenada^  and  that  divers  goods  aiid 
merchandizes  were  then  and  there  loaded  on  boftrd  her, 
to  be  carried  therein,  on  and  for  frei'^ht  on  the  said 
voyage;  and  the  master  of  the  said  ship  had  theoiuid 
there  entered  into  certain  contracts  and  agreements 
with  divers  persons,  whereby  they  h^  contracted  and 
agreed  with  him  to  load  other  goods  on  board  the  said 
ship  to  be  carried  on  freight  on  the  said  voj'agc;  which 
last-mentioned  goods  were  then  and  there  ready  to  be 
loaded.  The  interest  of  the  plaintiff  and  the  loss  of  the 
ship  by  perils  of  the  sea  were  then  stated.  Plea,  the 
general  issue.  At  the  trial  before  Park  3.  at  the 
London  sittings  after  Hilary  term,  1824,  it  was  proved 
that  the  defendant  subscribed  the  policy,  and  that  the 

plaintiff 
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plamdff  was  owner  of   the  ship  Aurora.    That  she       1825; 
sailed  on  her  outward  voyage  on  the  10th  of  December       " 
1822,  and  arrived  at  Grenada  on  the  16th  o{  January      jyamst 
18£3,  having  taken  out  supplies  for  several  estates  in 
Grenada.    The  ship  went  first  to  Grand  Male  Bay  in 
Grenadoy  anchored  there^  and  remained  48  hours,  and 
delivered  part  of  the  supplies  there ;  she  then  went  to 
Duquesn^s  Bay  in  Grenada,  and  delivered  another  part  of 
theootward  cargo,  and  remained  there  about  three  days. 
She  next  proceeded  to  Irwin's  Bay  in  Grenada,  and 
arrived  there  about  the  22d  of  January,  and  delivered 
there  part  of  the  supplies  for  some  estates  in  that 
neighbourhood.     The  ship  quitted  IrmMs  Bay  on  the 
3d  of  Vd>ruary,  and  proceeded  towards  GrenviUe  Bay, 
in  Grenada,  for  the  purpose  of  delivering  the  remaining 
part  of  the  outward  cargo,  about  one-eighth,  and  to  take 
in  apart  of  her  iiomeward  cargo^  but  was  lost  by  perils 
of  the  sea  while  going  into  Gremnlle  Bay.    There  is 
only  one  custom-house  in  Grenada  for  all  the  different 
Bays.    Before  the  captain  sailed  for  GrenviUe  Bay  he 
had  made  engagements  with  several  persons  for  home- 
ward cargo,  amounting  to  very  nearly  a  full  cargo.  Upon 
this  evidence  it  was  contended  for  the  defendant  that 
there  had  been  a  deviation  from  the  voyage  insured,  and  - 
th^  learned  judge  was  requested  so  to  direct  the  jury ; 
but  he  was  of  opinion  that  there  had  not  been  a  deviation, 
and  directed  the  jury  to  find  for  the  plaintiff  if  they 
diought  that  positive  contracts  for  homeward  cargo  had 
been  made  by  the  master.     The  jury  found  that  the 
ship  at  the  time  of  the  loss  was  going  to  GrenviUe  Bay 
for  the  double  purpose  of  delivering  the  remaining  part 
of  her  outwawl  cargo,  acnd  to  take  in  her  homeward  cargo, 

N  n  4  *  and 
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^28*       <u>d  gave  tboir  verdict  for  tbe  plmtiC    A.^t^J^ 
-^^  ceptioos  was  ttwreupoo  tenctoredlo  the  Ipamcd  JW^ 

wiM<       fad  sealed  b|r  himi  and  ^  wiit  of  error  lNKn§|^^.#^jwp^ 
i^pofi  tbe  coouQon  erron  were  asugppd.    . 

,  T^aififigrSe^V  for  tjbeplaiotiff  iaei;]t>r.    llepif^ftir 

^  oI^I^on  of  die  Courl;i%  whether  the  st^p  atldtiae 

of  1^  loi|9  waif  witlw  ^  risks  insured»  juid  that  dn^ 

pepda  iipoii  two  qanl^om;  Aattf  wbether  ifap  rok  h|d 

fvar  stfachfidy  an^  s^oondlj,  wbether  there  had beqaf 

dj^viatioii.    iJbbcUCJs  The  first  poiiii  urns  iia|,ffis» 

puted  at  th^  tria},  and  tbe  lesmed  Jo^ge  was  m^  x^ 

fjoestod  to  give  apy  direcUon  to  tbe  jmj  iQioa  ku 

T^fna  the  defimdant  must  now  rely  upon  the  deiiafioo^ 

of  which  tbe  captain  certainly  had  been  guilty^  uokssilt 

the  tifoe  of  the  loss  tfie  ship  was  doiag  that  aibidl  ^^^^ 

connected  with  tbe  purposes  of  th$  voyage  iosiireil;^* 

Sipl^  r,.  WkUmore  {a)^  is  a  strong  autborify  ig^  tUf 

pojnti  there  a  ship  was  insured  at  and  irpni  lil^to  tbe 

port  or  pofls  of  loading  in  the  BaUk  or  Gi^^Htilml^ 

with  liberty  to  touch  and  stay  at  any  peats  or  j^aws 

whatsoever  /or  alt  purpotesp  withput  beii|g  def^id  a 

deviation.    Pifkw  was  the  intended  port  of  loadvagi  ha^ 

the  vessel  to4ched  at  Hkinore  and  Danksig  t9  j^imi 

goods,  and  Was  afterwards  lo^  by  the  perils,  of  the.  Ma 

before  i^e  arrived  at  Fillauf  and  it  was  held  tbit  tb^ 

liberty  to  touch  and  stay  at  any  ports  or  plac^  was  c^ 

filled. to  touching  for  tbe  purposes  of  the  voyagsAwainlf 

and«  tbei^fore^  as  die  unloading  of  g^Mxls^at  Eluwrejif^ 

tkufimg  wa«  unconnected  with  the  pwpos^.  pf.tM 

voyage, 
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^9fifjB,'iBvAiDg nt  Aose  plaees  fi>r  tint  purpoiEfiB  was  m      IMS. 
dcMttbii.  •  &>  liere  tb^  udloadiog  of  gbod^  et  GtefwOk     ^J^~^ 
Mjf'iM  ^il^  imccmnected  wkh  tfae  porposes  of  the     Jf«^ 
mjage  Jnaved.    Tbb  policy  was  to  proteeC  the  riiip 
irfiilst  preparing  for  her  homeward  vojage^  and  during 
Ant  X^^toge.    To  be  within  the  protection  of  the  pdicy 
Ae  Mp  mwA  be  emjdoyed  on  the  purpoiies  of  the 
Teyage  insamd  only,  otherwise  the  ride  of  the  mider^ 
writeis  may  be  indefinitely  extended.    The  captain  had 
ooii^  to  bAk  up  together  the  twooljecta  of  deKfering 
theotttward  and  Joaduig  the  hooieward  ea^  at  Oren* 
vilr  Agr^  iifgfis  ▼•  Faut.  (a)     Not  oaa  anj  ioconver 
aienee  or  hardship  arise  from  such  a  decialon,  beoanse 
the  ease  may  in  futore  be  provided  for  by  a  special 
Uhetty  hi  the  p<riicy.    lUUkdak  J.    The  case  etlnglis 
y.  FatufiSSRn  materially  from  thb.    The  voyage  was 
inaAs  of  Ibnger  duration  by  the  stay  at  JnHguaf  here 
the  pSk9g  attached  as  soon  as  the  ship  was  in  good 
safe^  $k,  Grmada^  and  the  captain  might  remain  there  - 
OS  long  as  he  pleased,  provided  he  complied  with  the 
waMnty  to  sul  before  a  particalar  day.]    The  learned 
Ja^  at  nisi  prius  decided  this  case  upon  the  authority 
of  dbwfefi  V.  Cowley  (b\  but  that  case  would  not,  as  to 
mfiiy  particolars,  be  now  supported.    The  custom  of 
merchants  was  inquired  into,  to  ascertain  when  the 
ootwaid  pdicy  determined,  and  it  was  held  that  a  policy 
at  and  fifom  a  foreign  port  commenced  when  the  out» 
wmlpolkgF  ended.    In  the  present  case  it  is  dear  that 
if  the  teaad  had  gone  to  Grenville  Biy  for  the  sole 
parpeseof  delivering  the  outward  caigo^  it  would  hate 

(«)  5  Campb.  437.  (4)  1  r.  BT.  417. 

been 
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1825.  been  a  deviation,  on  account  of  the  delay  thereby  sus- 
tained ;  but  the  delay  is  equally  great,  altbottgh  in  ad* 

agtm^  dition  to  that  purpose  the  captain  had  the  further  object 
of  taking  in  part  of  the  homeward  carga  in  MotUux 
V*  The  London  Atsurance  Company  {a)^  Ijcfrd  HarMd 
said,  that  a  policy  at  and  from,  a  foreign  port  attached  on 
the  first  arrival  there,  but  in  Chitty  v.  Sehtn/n  (h)  that 
dictum  is  thus  qualified :  **  Where  a  ship  is  insured  st 
and  from  a  place,  and  it  arrives  at  that  place,  as  long  as 
the  ship  is  preparing  Jbr  the  voyage  upon  rshich  it  is  in- 
suredy  the  insurer  is  liable.^  Here  the  ship  was  not 
at  the  time  of  the  loss  employed  in  preparing  for 
the  voyage  insured,  the  underwriter  is  therefore  dis- 
charged. 

I 

Campbell  contr^    If  the  ship  in  question  had  been 
going  to  GrenviUe  Bay  for  the  sok  purpose  of  deliTer- 
ing  her  outward  cargo,  she  would  have  been  protected 
by  this  policy ;  but  as  she  was  going  there  for  the 
double  purpose  of  delivering  her  outward  and  taking  in 
her  homeward  cargo,  a  fortiori,  she  was  protected.  The 
effect  of  the  policy  was  to  take  up  the  ship,  as  soon  as 
she  arrived  in  safety  at  the  outward  port,  and  protect 
her,  whilst  pursuing  the  legitimate  objects  of  the  adven- 
ture, until  she  arrived  in  Great  Britain,     Qrenada  \m 
only  one  custom-house,  and  is,  in  law,  all  xmit  port; 
therefore,  going  from  bay  to  bay,  for  the  purpose  of  ()e- 
livering  the  outward  cargo,  was  the  same  as  going  fiom 
quay  to  quay  in  one  large  harbour.    The  p<£cy  at- 
tached upon  her  safe  arrival  at  the  first  bay.    Had  sbe 
proceeded  to  discharge  the  whole  cargo  there,  and  been 

(o)  1  Atk.  545.  (6)  2  Aik.  559. 

lost 
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lost  vhikt  that  process  was  going  oD}  she  would  clearly       18S5. 
bave  been  protected ;  and  if  Grenada  is  to  be  considered      ^  ^ 
all  one  port,  it  can  make  no  difference  that  she  delivered       ogauui 
h&rcarg^  at  varioos  places  or  bays  in  that  port.    Cam* 
den  yJCcmley  decided  that  the  ship  would  have  been  pro* 
tecked,  bad  the  delivery  of  the  outward  cai^  been  the 
sde  object  of  going  to  XxremnUe  Bmf ;  and  there  is  no- 
tlung  ia  that  case  which  would  not  now  be  supported. 
The  ship  was  there  insured  '<  at  and  from  Jamaica  to 
London  s**  she  had  been  anchored  in  good  safety  in  one 
ifoxistjamaicai  and  was  afterwards  lost  in  coasting  Ae 
island,  for  which  no  purpose  is  stated,  except  the  de- 
lireiy  of  the  outward  cargo,  and  the  underwriters  were 
held  liable.     There  was  a  policy  on  the  ship  to  Jamaica, 
and  the  determination  of  that  risk  was  properly  looked 
t<^  in  order  to  ascertain  when,  in  the  understanding  of 
the  parties,  the  ship  was  to  be  considered  as  at  Jamaica  / 
for  as  socm  as  she  was  at  Jamaica,  the  homeward  bound 
policy  was  to  attach,  and  having  attached,  the  Court 
held  that  it  was  not  discharged  by  the  subsequent  coast- 
ing for  the  purpose  of  delivering  the  outward  cargo. 
In  Barras  v.  Jjmdcn  Assurance  Company  {a\  also,  it  was 
held,  th^  the  outward  risk  determined  on  the  first  ar- 
rivid.     Sally  v.  Whiimore  was  decided  on  the  ground 
that  the  vessel  touched  at  Ebinare  and  Danizig,  for  pur- 
poses wholly  unconnected  witli  the  voyage  insured.    So 
ia  Ifiglis  V.  Vaiu:  the  captain  remained  at  Antigtio,  not  to 
deliver,  his  cargo^  but  to  dispose  of  it,  and  *to  seek  a 
homeward  cargo,  not  merely  to  take  it  on  board.     But 
in  this  case  the  ship  was  going  to  GrenviUe  Bay,  to  take 
in  as  well  as  to  deliver  cargo;  part  of  the  homeward 

(a)  Marth  Iru,  266.      1  Park  Int.  64. 

cargo 
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18S5.       cdi^  wad  prepared  di'ere,    and  no  delay  was  ooca- 

_  fttcttied.    At  all  events,  there  was  btoe  lep^imate  olgect 

agmui       of  going  there ;  it  iS)  tiierefbrei  incumbent  on .  fim  de- 

fendlmtto  make  out  that  actnal  delay  was  sn^itted^ 


the  execution  of  some  other  purpose.  Tlii^  nlorf  he 
illustrated  by  llie  cases  relating  to  trading,  tinder  pdBeies 
giving  liberty  to  touch  and  stay  at  ports  in  llie  coarse 
of  a  voyage.  It  was  formerly  held  tfiat  trading  in  any 
port  avoided  the  policy;  but  in  Bainey.Bett{a\  and 
several  later  cases  (&),  it  was  held,  that  such  trading  did 
not  vitiate  the  policy,  if  it  could  be  done  without  dehy 
or  otherwise  increasing  the  risk  of  the  underwriter* 

Tadefy  Seijt  in  reply.  In  Raine  v.  Bdf,  ahd  the 
other  eases  of  that  description,  there  was  a  specid  find- 
ing that  no  delay  had  been  occasioned.  Here,  Ae  in* 
tentbn  to  deliver  cargo  at  GretvoiUe  Bay  raised  a  pre- 
sumption that  delay  would  be  occasioned,  and  the 
plaintiff  was  bound  to  rebut  that  presumption  hj  evi- 
deoce,  but  fiuled  to  do  so. 

ksHom  C«  J.  I  am  of  opinion  that  the  directiODgiVen 
by  the  Itomed  Judge  to  the  jury  was  perfectly  correct 
The  single  point  for  our  consideration  is,  whether  there 
was  BXkj  delation  ih>m  the  voyage  insured,  that  being  at 
and  from  Qrenada  to  London.  That  includes  all  purposes 
which  are  preparatory  to  the  commencement  of  thehofflfr^ 
ward^booiid  voyage,  accondhq;  to  (he  utoal  coafsosftbe 
trade  in  which  the  ship  was  engaged.    It  #aS'iwt  A- 

(a)  9JS«sr»ia5.  19£to»  13).      ESkU   t.  mm, 

{h)  See   Cormaek  ▼.    Gladihne,     7^.P.  C.459.    Uryuhart  ».  Bar- 
1 1  JEaii,  347.    Laroche  ▼.    Oflivn,    nard,  1  7\miil.  45a 

puted 
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polled  1^  the  trial  that  the  policy  hi4  fUtached;  wdf  1825* 
tbeivAic^  it  iiiiist  Qow  be  taken  that*  as  far  a9  time  WM  wHT 
coDO^nieiJa  the  ship  was  within  the  policy ;  and  the  po^  S^^ 
gnmQd  for  sayiqg  that  «he  was  oat  of  it^  pro^t^oii  at 
the  time  of  die  Ipss  i%  that  she  was  then  eippLoiyed  for 
«  ptYpqse  foreign  to  the  voyage  insured*  Whether 
tliei:e  is  ^y  port,  properly  so  ciiileds  in  Grenada^  does 
Qot  qppeiu';  bnt  it .  is  stated  that  there  is  only  one 
castom-houae  for  the  whole  isknd.  ^  Now,  taking  into 
coosidoration  that  ships  going  out  to  bring  home  pro- 
duce from  the  West  India  ishinds.  usually  take  out  sup^ 
plies  for  several  different  estates,  and  that  they  deliver 
thera  and  take  in  their  homeward  cargo  at  various 
places  on  the  coast,  I  think  that  Grenada  must  be  con- 
sidered as  all  one  place,  as  was  properly  contended  in 
argument;  and  as  the  outward  cargo  must  be  delivered 
before  the  homeward  can  be  taken  in,  that  is  a  necessary 
prqigration  for  the  homeward  voyage.  This  insurance^ 
then,  being  at  and  from  Grenada  to  London^  it  seems  to 
me  that  the  employment  in  which  the  ship  was  engaged 
at  the  time  of  the  loss  was  connected  with  the  home- 
ward voyage,  and  not  foreign  to  it,  and  was,  conse* 
qpently,  a  part  of  the  risk  which  the  underwriter  bad 
taken  upon  himsel£  For  these  reasons  I  am  of  opi- 
nion tl^at  the  judgment  of  the  Court  below  must  be 
affinoed* 

.Bavus  J.  I  am  of  opinion  that  the  policy  whioh  ia 
admittS^  to  have  attached  was  not  discharged  by  a  dtr 
viatioD.  According  to  the  common  course  of  proceed- 
ing at  all  the  JVest  India  islands,  stores  are  taken  out  for 

various 
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1 865.  various  estates,  and  the  homeward  cargo  is  tricen  mfnom 
•~~~  them.  The  outward  cargo  is,  therefore,  usually  de- 
axttifut  Itvered  aud  the  homeward  taken  in,  at  places  on  the 
coast,  near  those  estates.  In  the  present  case,  ft  ap- 
pears that  the  ship  had  been  at  three  places  in  Grenada 
to  discharge  part  of  her  outward  cai^,  and  was  pro- 
ceeding to  a  fourth  with  the  residue  of  it  still  onboard; 
and  that  is  said  to  be  a  deviation.  But  I  think  that  the 
going  to  GrenvUl^  Bay  was  necessarily  connected  wilb 
the  voyage  insured;  for  the  vessel,  when  disehai^g 
cargo  there,  would  have  been  in  a  state  of  preparation 
for  the  homeward  voyage*  Solly  y.  Whiimore  was  a  very 
diflferent  case  from  this :  there  the  insurance  was  fit)m 
HuU  to  the  port  of  loading,  PUlaUf  and  the  going  to  Ebt- 
nore  and  Dantzig  was  not  at  all  connected  with  the  pur- 
^  poses  of  the  voyage  insured.  Itiglis  v.  Vaux  is  also  very 
distinguishable.  During  the  long-stay  of  the  captain  at 
Antigua^  he  was  not  occupied  in  delivering  the  outward 
cargo,  but  in  attempting  to  dispose  of  it,  and  procure  a 
homeward  cargo.  The  cases  of  Forbes  v.  AspinaU{a), 
and  Forbes  v.  Cowie  (6),  throw  some  light  upon  thii 
question.  They  were  upon  an  insurance  of  freight  upon 
the  ship  Chisncickf  at  and  from  any  port  or  ports  in 
Hayti  to  Liverpool*  The  ship,  after  unloading  part  of 
the  outward,  and  taking  in  a  portion  of  the  homeward 
cargo  at  one  port,  proceeded  to  another,  to  discharge 
the  rest  of  the  outward  cargo ;  but  before  that  was 
done,  she  was  lost  by  tlie  perils  of  the  sea.  The 
question  discussed  was,  what  amount  of  damages  the 


(a)  13  East,  323.         {b)  I  Campb,  520.     Park  on  Ins.  Sa 

assored 
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assured  weee  entitled  to  daim  from  the  underwriters  ; 
and  it  would  have  been  a  very  short  answer  to  the 
whole  caie  that  the.  policy  was  discharged  by  a  de- 
vifltioQ ;  but  the  point  was  never- uE|[ed.  In  like  inanner 
I  think,  in  the  present  casey  it  cannot  be  said  that  the 
going  to  GrenviOe  Bay^  for  the  double  purpose  of  di»- 
chsrgiDg  and  taking  in  cargo  was  a  deviation.  The 
plaintiff  i%  therefore,  entitled  to  recover,  and  the  judg- 
moit  of  the  Court  below  was  right. 
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HoLBOTD  and  Littledale  Js»  concurred. 


Judgment  affirmed. 


Carr  asalnst  Hinchliff. 


INDEBITATUS  assumpsit  for  goods  sold  and  de-  ^™PjJ|  ^^ 
liver«d.    Pfeas  first  general  issue ;  secondly,  actio  ddiTertd.  Plea, 

-         that  the  goods 

Don, because  the  said  goods,&c.,wcre  with  the  knowledge,  wm  told  and 
privity,  and  consent  of  the  plaintiff,  so  sold  and  delivered  fondant  by  A. 

1    •  V  A   thff  fkctor  and 

to  the  defendant  by  one  John  Summers^  being  tnen  ana  ^^^^^ 
there  the  agent  and  factor  of  and  for  the  plaintiff,  in  his  J^p^^^^U 
the  said  John  Summers'  own  name,  as  the  true  and  sole  f^'^f  ^^^ 
owner  thereof,  and  as  and  for  his  the  said  J. SJs  own  f^^^^^ 
proper  goods,  wares,  and  merchandizes;  and  that  the  know  that  Uia 

^  goods  wcra  not 

plaintiff  did  not  appear,  nor  was  he  known  by  the  de-  the  property  of 

^'^  A.i  that  at  Uie 

tuwoTdienleaoddeUfery,  ^.waa  and  itill  ia  indebtad  to  dcTendant  in  mora  than  the 
valae  of  the  goods,  and  that  defendent  is  ready  and  willing  to  set  off  and  aUow  to  plaintiff 
the  ▼tlui  of  the  goods,  out  of  the  monies  so  du«  and  owing  ftom  Aa  Held,  on  special  de- 
noner,  that  the  plea  was  good. 

fendant, 
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GARm 


ins.       faadmt,  storbefeM  the  time  of  tW  and  ttte  aid  4eS- 
"verj  of  the  said  goods,  waiesy  and  merohudiaiit  to  At 
defendant  as  the  prqirietor  of  the  sama^  or  Aat  lie 
the  pUntiff  was  m  anywise  interested  tfaesein;  and  As 
defendant  fiirther  says,  tliat  he  then  and  there  booght 
and  accepted,  and  received  the  said  goods,  wares,  sod 
merchandizes,  of  and  from  the  said  J.  &  as  the  piDper 
goods,  wares,  and  merchandiaes,  of  him  XS^  uA 
that  credit  for  the  said  goods,  wares,  and  mcrehaDdiiei 
was  given  to  the  defendant  by  J.  S^  and  not  by  tlie 
plaintiff;  and  the  defendant  further  says,  tliat  «/.&,  be- 
fore and  at  the  time  of  the  sale  or  delivery  of  the  said 
goods,  wares,  and  merchandizes,  and  thence  coociooallj 
hitherto^  to  wit,  at,  &c«,  was  and  still  is  indebted  to  him 
the  defendant,  in  a  large  sum  of  mcmey ;  to  wh^  die  sum 
of  600/.,  of  lawfiil  money,  for  money  befiire  then 
by  the  defendant  for  the  said  J.  S.,  at  his  special 
and  request,  and  for  other  money  before  then  had  and 
received  by  the  said  J.  S^  for  the  use  of  the  defendsst, 
and  for  other  money  wherein  the  said  J.  S,  was  feaod  to 
be  in  arrear  and  indebted  to  the  defendant  npon  sn  ac- 
count stated  between  them;  which  said  sum  of  JBoaey 
so  due  and  owing  from  the  said  J.S.  to  the  defendant  as 
aforesaid,  exceeds  the  sums  of  numey  due  and  amog 
from  the  defendant  to  the  plaintiff  upon  and  by  nitao 
of  the  causes  of  action  in  the  declaration  raendoDed, 
and  out  of  which  said  sum  of  money  so  due  and  oiriflg 
from  the  said  J.  S.  to  the  defendant  as  aforesaid^  fce  die 
defendant  is  ready  and  willing,  and  herdiy  ^"^^  tosel 
off  and  allow  to  the  plaintiff,  the  foil  amoiint  of  the  said 
sums  of  monqr  due  and  owing  fix>m  the  said  defiindiDt 
to  the  said  plaintiff,  upon  and  by  virtue  of  the  caasei  cf 
acd<m  in  die  said  dedaration  mentioned,  according  to 

He 
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thii/ttmefAedahtie  in  smeh  one  made  and  pfooided^  and       I8S5. 
diitJi^lJie  saiddtfendant  is  ready  to  verify.    StniiliCdB  to       "^^mT 
ffsmtA  moss  mi  special  demurrer  to  Ibe  second  plea  as-    j^h^im 
dt^gSimg  far  jeauses-  thait  it  amounts  only  to  the  general 
*i^iH^  and  also  that  the  several  sums  of  money  set  forth 
lio-that  pka,  and  therein  alleged  to  be  dne^  and  owing  by 
AfMimto  the  defendant,  and  out  of  which  the  defendant 
aCfem  to  set  off  and  allow  to  the  plaintiff  the  full  amount 
of  tbe  said  sums  of  money  due  and  owing  from  the  de- 
feodant  to  the  plaintiff  lipon  aind  by  virtue  of  the  causes 
of  aetioB  in  the  declaration  mentioned,  are  not,  nor  are 
sBjr  ef  them  mutual,  according  to  the  form  of  the  sta- 
tite^  and  aiso  that  the  second  plea  is  mukiforioosj  and 
no  o^rtaiu  or  complete  issne  can  be  taken  upon  it. 
Jjoiflder  in  demurrer. 

<  ifitvfr  in  support  of  the  demurrer.  The  defendant's 
ipicialplea  is  bad  for  the  causes  of  demurrer  assigned. 
In^UBS  of  this  sort,  it  is-  necessary  for  the  defendant  to 
ppcHratsro  things ;  first,  that  the  purchaser  of  the  goods 
^Rts  igooipit  that  any  person  but  the  factor  was  the 
ohvbt;  and, 'Secondly,  the  amount  of  the  debt  due  from 
die&jBtor*  By  this  plea  the  defendant  attempts  to  get 
9ii^tf  tbiA  burthen  of  proof;  for  the  plaintiff,  if  the  plea 
be  good,  must  Cake  issue  -upon  one  of  those  points,  and 
^idiut  the  othet  as  stated.  There  is  no  instance  in 
tbe  bocks  where  such  a  plea  has  been  pleaded,  and  all 
tbn  Gi€tg  wUcb  could  be  given  in  evidence  under  it  would 
WHrmiWk  undisr  the  general  issue.  In  George  v. 
C%M<aX  and  Eabone  t.  WiUkms  (6),   the  evidence 


YQt.1V.  Oo  was 


j»' V 


»'  * 
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1825*       was  given  under  the  general  issue,  and  this  pleai  in  fact, 

amounts  to  nothing  else ;  for,  under  the  circumstances  de- 

agaifut        tailed  in  it,  the  sale  of  the  eoods  by  the  factor  cannot 

HxvcBurr.  . 

be  considered  as  a  sale  by  the  plaintiff,  and  never  created 
a  debt  due  to  him.  Boot  v.  Wilson  (a),  shews,  that  a 
special  plea  amounting  to  the  general  issue  is  bad.  Se* 
condly,  the  debt  from  the  factor  to  the  defendant  cannot 
be  set  off  by  way  of  plea,  for  it  is  not  a  mutual  debt 
witho)  the  terms  of  the  statute. 

Tindal  contra.  A  special  plea,  amounting  only  to 
.the  general  issue  is  good,  provided  it  confesses  and  avoids 
the  plaintiff's  cause  of  action,  or  if  it  contains  matter  of 
law.  Now  this  plea  does  confess  and  avoid ;  for,  first, 
it  admits  that  the  defendant  purchased  the  plaintiff's 
goods  through  the  medium  of  an  agent,  whereby  add>t 
would  arise :  and  then  it  avoids,  by  shewing  a  debt  due 
from  the  agent  to  the  defendant.  George  v.  Ctagett^ 
and  Babone  v.  WiUiams,  shew  the  law  to  be  that  such  a 
debt  may  be  set  oS.  And  if  such  be  the  law,  the  de* 
fendant  should  be  allowed  to  plead  it,  for  pleading  is 
the  language  of  the  law,  and  this  plea  contains  merely 
that  which  in  the  cases  cited  was  held  to  be  the  law.  In 
Hatton  V.  Morse  (b),  it  was  held  that  a  defendant  might, 
to  an  action  of  assumpsit,  plead  payment,  although  it 
amounts  to  the  general  issue,  because  it  admitted  the 
assumpsit,  and  the  same  appears  by  Com.  Dig.  Pkadir 
{E.  1 4).  In  Winch  v.  Keeley  (c),  two  cases,  BoitomUf  v. 
Brooke,  and  Budge  v.  Birch,  are  cited,  in  which  •pleas 
similar  to  the  present  were  held  good  on  demurrer. 

• 

(n)  8  Eatt,  311.  (b)  I  Sa&.  994.  (c)  1  T.  R.  619. 
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Milner  in  reply.   Where  a  factor  with  the  permission       18£5. 
of  the  trae  owner  sells  iroods  in  his  own  name,  as  and  ' 

for  his  own  goods,  and  is  at  the  time  of  the  sale  indebted  ogainti 
to  the  parchaser  in  a  larger  amount  than  the  value  of 
the  goods  so  sold,  that  sale  does  not  give  any  right  of 
action  to  the  principal.  The  plea  in  question  states  a 
sale  of  that  description ;  it  does  not,  therefore,  confess 
and  avoid  any  right  of  action  in  the  present  plainti£^ 
but  in  effect  denies  that  he  ever  had  one.  Neither  can  it 
be  treated  as  a  plea  of  matter  of  law ;  a  plea  of  set-oif 
is  a  bar  by  virtue  of  the  statute,  but  that  only  autho- 
rizes the  setting  off  mutual  debts,  and  these  debts  not 
being  of  tiiat  nature,  the  defendant  ought  not  to  have 
pleaded  the  agent's  debt  as  a  bar  In/  virhte  of  the  statute 
which  is  the  form  of  his  plea. 

Bayi<£t  J.  Two  special  causes  of  demurrer  to  the 
plea  in  question  have  been  assigned.  First,  that  it 
amounts  to  the  general  issue  only.  Secondly,  that  the 
debts  are  not  mutual ;  and,  therefore,  not  within  the  sta- 
tute of  set-ofil  There  is  no  doubt  that  the  debts  are 
act  mutual,  unless  the  factor  may  for  this  purpose  be 
identified  with  th6  principal ;  but  the  cases  of  George 
y.Clagettf  and  Baring  V,  Corrie{a\  shew  that  they  may 
be  so  identified ;  that  objection,  therefore,  fidls  to  the 
ground.  The  other  question  is,  whether  the  defendant 
was  bound  to  give  this  matter  in  evidence  under  the  ge- 
neral issue,  instead  of  pleading  it  specially.  In  the 
cases  cited,  that  course  was  adopted.  But  there  are  in- 
stances in  which  a  defendant  has  the  option  of  giving 
his  defence  in  evidence  under  the  general  issue^  or  of 

(a)  9B.4:J.  137. 

O  o  2  putting 
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1  S85»       putting  it  on  the  record  •  One  of  those  is  where  the  plain- 
Q^^^         tiff's  right  of  action  is  confessed  and  avoided  by  mattev 
Mflmfi        gx  post  facto;  ex  gr.  by  a  plea  of  payment,  as  in  Bronm 
T.  Cornish  (a),  and  Vanhattan  v.  Morse  (6),  or  accord  and 
aatisfiiction   as. in  Paramore  Vi  Johnscm{c\  where  the 
reason  is  assigned,  viz.  that  it  gives  color  to  the  plamtiC 
The  other  instance  is,  where  the  plea  does  not  deny  the 
declaration,  but  answers  it  by  matter  of  law.    Thus  in 
Hussey  v.  Jacob  {d\  which  was  an  action  against  the  ac- 
ceptor of  a  bill  of  exchange,  the  defendant  pleaded,  that 
it  was  ffvea  for  money  lost  at  play  and,  therefore^  void 
by  the  1 6  Can  2.  c.  7. ;  plaintiff  demurred,  and  one  ob* 
jection  taken  was  that  the  plea  amounted  to  the  general 
,         issue ;  but  it  was  held  that  the  plea  not  consisting  of  bare 
matter  of  fact,  but  being  intermixed  with  matter  of  law, 
the  defendant  might  plead  it  specially,  for  otherwise  be 
would  be  obliged  to  commit  a  point  of  law  to  the  jury. 
Is  this  plea  then  a  confession  and  avoidance  by  matter 
ex  post  facto?    It  admits  a  sale  to  the  defendant  by  the 
plaintiff's  factor ;  that  at  common  law  gives  a  right  of 
action  to  the  plaintifi^  and  it  is  only  upon  a  legal  prin- 
ciple deduced  from  the.  statute  of  set-off,  that  the  de- 
fence arises.     But  the  defendant  may  not  choose  to  in- 
sist upon  that  defence,  and  it  is  by  matter  ex  post  &cto, 
viz.  insisting  upon  the  set-off,  that  the  right  of  the  plain- 
tiff is  destroyed.     The  plea  is,  therefore,  good  upon  the 
principle  that  the  plea  confesses  a  right  of  action,  and 
then  avoids  it  by  matter  ex  post  facto.     I  am  also  of 
opinion,  that  tile  plea  is  good  as  being  matter  of  law. 
It  is  not  a  negation  of  the  facts  in  the  declaratian,  but 

{(i)   1  Ld.  Raym.  217.  (c)   1  Ld.  Raym.  56S. 

(6)  2  L<L  Raym.  787.  {d)  I  Ld.  Raym.  87. 

matter 
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natter  of  legal  defence  arising  out  of  the  statute  of  set-  1835. 
off.  It  is  as  much  matter  of  law,  as  coverture,  or  infancy, 
which  are  put  as  illustrations  of  this  point,  in  the  case  of  .  ^gahui 
Hussejf  V.  Jacoby  to  which  I  before  adverted.  It  has. 
been  urged,  that  the  plea  4mposes  a  hardship  upon  the 
pl^ntiff,  as  it  compels  him  to  admit  one  half  of  the  de- 
fendants' case ;  supposing  it  to  be  so,  that  cannot  be 
adopted  by  the  Court  as  a  ground  for  saying  that  the 
plea  is  bad :  but  I  am  not  prepared  to  say  that  the 
plaintiff  might  not  have  framed  his  replication  so  as  to 
pot  in  issue,  both  the  sale  by  the  factor  as  alleged  in  the 
plea,  and  the  debt  stated  to  be  due  from  him  to  the  de*- 
fendant.  Those  two  facts  constitute  one  matter  of  de- 
fence,  and  the  replication  suggested  might  probably  be 
supported  by  the  cases  of  Bobimon  v.  Raley  (a),  and 
ffBrien  v.  Scupon  (ft).  But  upon  this  pouit,  it  is  unneces- 
saty,  and  I  do  not  profess  to  give  any  decided  opinion. 

HoLROYD  J.  I  entertained  considerable  doubts  during 

the  argument  of  this  case,  but  am  now  satisfied  that  the 

plea  is  good,  and  an  answer  to  the  action.     Considering 

this  case  upon  principles  of  law,  as  they  stood  before 

tbe  statute  of  set-off,  and  taking  the  contract  to  have 

been  made  as  stated  in  the  plea,  either  the  plaintiff  or 

Summers  might  have  brought  an  action  for  the  price  of 

the  goods  sold,  and  the  circumstances  detailed  in  the  plea 

would  have  been  no  defence.     But  by  that  statute,  when 

there  are  mutual  debts  between  a  plaintiff  and  defendant, 

the  latter  may  set  off  the  debt  due  to  him  a^inst  that 

which  is  claimed.    The  statute  gives  him  a  right  to  say, 

that  the  debt  claimed  is  paid  by  that  which  is  due  to 

(<i)  1  Burr.316.  (»)  ^B.^C  906. 

Go  S  him, 
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1825.       bim,  and  that  it  operates  as  an  extiDguishineBt  oF'tbe 

^  debt    And  now,  by  analogy  to  the  defence  ^ven  by  the 

ogamsf        statute,  a  defendant  is  also'endtled  to  say  that  hbdebt  is 

HiMCHurr.  * 

extinguished  by  another  debt  due  to  him  frofn  any  penoa 
who  may  be  identified  with  the  plaintiff.  If  he  is  entitled 
to  say  that  the  debt  is  extinguished,  that  puts  an  end  to 
the  objection  that  this  plea  amounts  only  to  the  general 
issue.  If  the  plea  alleged  that  there  never  was  a  debt, 
it  would  amount  to  the  general  issue ;  but  it  admits  a  debt, 
*which  is  only  extinguished  by  the  counter  debt,  at  the 
election  of  the  defendant ;  it,  therefore,  confesses  and 
avoids  the  plaintiff's  cause  oS  action,  and  is  a  good  plea. 

LiTTLEDALE  J.  The  facts  alleged  in  the  defendants 
special  plea  ntight  have  been  given  in  evidence  under  the 
general  issue,  and  would  in  that  way  have  been  a  good 
defence  to  the  action,  but  the  question  is,  whether  the 
same  facts  stated  on  the  record  do  or  do  not  constitute 
a  good  pleai  The  plea  does  not  deny  the  plaintiff's 
right  of  action ;  on  the  contrary,  it  admits  a  primi  faeie 
right  (which  in  trespass  would  be  called  giving  colour) 
and  then  avoids  it  by  shewing  a  debt  of  a  larger  amount 
due  to  the  defendant  from  the  plaintiff's  agent  and  fSwlor. 
The  same  facts  shew  the  plea  to  be  matter  of  law,  for 
the  action  is  defeated  by  the  legal  right  to  set  up  the 
agent's  debt  as  an  extinguishment  of  that  due  to  the 
plaintiff.  Perhaps  the  conclusion  of  the  plea  whereby 
the  defendant  ofiei*s  to  setoff  and  allow  the  plaintiff  the 
amount  of  the  sum  claimed,  out  of  that  which  is  due 
from  the  factor,  according  to  thejbrm  of ,  the  statutdj  may 
not  be  quite  correct  in  form,  the  set-off,  in  this  case,  not 
being  strictly  according  to  the  statute ;  but,  at  all  erents, 
that  objection  could  only  be  taken  on  special  demurrer, 

and 
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and  has  not  been  assigned  as  one  of  the  plaintiflTs  causes        1825. 
of  demurrer.    For  these  reasons  I  agree  that  judgment         -, 
on  the  demurrer  must  be  for  the  defendant.  eganUt 

HiMCHunr. 

Milner  then  prayeS  for  leave  to  amend,  which  the 
Court  granted,  as  the  question  was  proper  for  argument; 
although  it  is  contrary  to  the  usual  practice  to  allow 
amendments  after  argument 


FarnwobtH  ftnd  Others  against  The  Bishop  of 
Chestbb,  Hodgkinson,  C]erk,  and  Birkett, 
Clerk- 

1^£CLAllATI0N  in  quare  impedit    The  first  count  in  a  dedmtion 
stated  that  Adam  Mart,  on  the   19th  Jl%  16S0,  JSMhHi'^f 
had    founded^  at  his  own  expence,   a  certain  chapel  J^l^jSj^** 

(niracy  was 
ftlat^  to  be  <*  in  aU  the  hotMeholden'B<i<l  heads  of  familiea  in  a  toWnship  and  the  heira  male 
of  ^.  M.'»  body^  and  such  other  of  his  kindred  or  blood  as  should  ha^e  any  lands  in  the 
township,  or  the  grAter  number  of  them,"  and  it  was  averred  that  the  chapel  being  Tacant 
one  ^.  was  duly  nominated  and  elected  minister  by  the  plaintiffs  being  the  greater  number 
of  the  householders  and  heads  of  families  in  the  township  to  whom  the  nomination  and 
election  of  the  minister  then  belonged :  Held,  after  ▼erdtct,  that  the  declaration  was  bad, 
inasninch  as  it  did  not  state  that  the  heirs  male  of  jf.  lf.*s  body,  and  such  other  of  hla 
kindred  or  blood  as  had  lands  in  the  township  concurred  in  the  nomination,  or  that  they 
were  in  the  minority,  or  that  there  were  no  such  persons. 

In  11^1,  uf .  A/,  founded  a  chapel  of  easc^  and  endowed  it  with  lands  for  the  maikitMUUMSe 
of  a  minister,  and  by  his  will  directed  that  his  son  should  during  his  life  haVe  the  ttonii^ 
nation  and  election  of  the  minister,  and  might  by  will  or  deed  set  dowd  the  order  dr  bdune 
for  the  nomination  and  election  of  the  minister  after  his  death ;  and  if  he  should  liot  set 
down  any  course  or  order,  then  the  minister  should  be  tiomihated  and  elected  by  all  thtt 
householders  and  heads  of  families  in  the  township,  and  the  heirfe  male  of  ^.  J/**a  bbdy^ 
and  such  otlier  of  his  kindred  or  blood  as  should  have  any  land  in  the  township,  or  the 
grcsocr  number  of  them.  By  the  instrument  of  consecration  all  tithes,  feet,  and  emolu^ 
ments  whatsoever  on  burials,  marriages,  &c.  were  reserved  to  the  vicar  of  the  pariah.  The 
son  not  having  set  down  any  order  or  course :  Held,  that  the  householders  and  heads  of 
fkmilies  in  Jtttley  had  no  right  to  present  a  curate  .to  this  chapel  without  the  consent  of  the 
vicar. 

It  is  a  general  rule  of  law,  that  where  a  chapel  of  ease  has  been  erected  within  the  time 
of  legal  memory,  the  incumbent  of  the  mother  church  is  eiititled  tD  the  nomination  of 
the  minister,  unless  there  has  been  a  special  agreement  to  the  contrary,  to  which  the  parson, 
patron,  and  ordinary  are  parties.     Per  jtbboli  C.  J. 

O  o  4  or 
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IMS*       or  house  for  the  public  worship  of  God,  on  certain 

P  land,  of  him  the  said  A.  Marti  situate  and  bang  m 

«^g»w«        the  township  of  Astla/f  in  the  parish  of  Leighf  in  the 

Hm  BuHor  of  .         .  •  • 

Chirm.      couDty  of  Lancaster:    and  that  by  his  will,  reating^ 
aniongst  other  things,  that  he,*  the  said  A.  Mort^  had 
built  a  chapel  or  house  foi:  the  public  worship  and  ser- 
vice of  God,  i<i  AsUey  aforesaid,  it  being  a  place  &r  re- 
mote  from  any  church,  and  the  inhabitants  very  igno- 
rant of  good  ttungs,  and  that  it  was  his,  the  said  A, 
Morfs^    purpose,    to    make   some   provision  towards 
the  nuiintenance  of  a  preaching  minister  in  the  said 
township  of  Asiky^  he  devised  and* bequeathed  to  the 
trustees  therein  named,  their  heirs  and  assigns  for  ever, 
certain  land,  whereof  he  was  seised  in  fee,  upon  trust, 
after   his   decease,    to  apply  the   profits   of  the  land 
towards  the  maintenance  of  a  preaching  minister,  &&, 
and   upon   thb   further   trust,   that  his  son,  T.Moiij 
should,  during  his  life,  have  the  nomination  and  election, 
and  likewise  power  and  author!^  of  displacing  and  re- 
moving,  as  be  should  see  cause,   the  said  preaching 
minister,  and  likewise  might,  by  his  last  will  or  other  bis 
deed,  in  his  lifetime,  set  down  the  order  or  course  fer  the 
nomination  and  election,  displacing,  and  removing  of  the 
said  preaching  minister  after  his  death,  and  diat  the 
same  course  and  order  should  be  from  time  to  time  for- 
ever observed  and  kept;  and  if  it  should  happen  that  be, 
the  said  71  Mart,  should  not  set  down  any  course  or 
order  for  the  same  as  aforesaid,  then  the  same  preacb- 
ing  minister  should  be  nominated,  and  elected,  and  dis- 
placed,-and  removed  as  occasion  should  be,  from  time  to 
time,  by  all  the  househetders^  or  heads  (if families  in  Astley, 
and  the  heirs  male  of  his  the  said  A.  Mort*s  bo^j  and 
such  other  of  his  kindred  or  blood  as  should  have  asijf  lands 
in  Astley,  or  the  greater  number  qf  them^  with  the  advice 

of 
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of  some  godly  ministers  near  adjoining;  and  that  the        1835. 
Toioe  of  such  person  as  for  the  time  being  should  be  the     y_^^^^^^ 
heir-male  of  his,  A.Morf^  body  should  be  considered      *^^^    - 
as  equal  to  six  of  the  other  voices,  in  the  election  and 
lemoval  of  the  said  minister.  The  declaration  then  averred 
diat^.  Mart  died  seised  of  the  land,  Sec,  and  that  on  the 
^^AugiiU  1681,  the  chapel  was  consecrated  by  the  then 
bishop  of  Chester  to  divine  worship,  for  the  use  of  the  in- 
habitants of  Adley,  both  then  and  thereafter ;  provided 
that  all  and  singular  the  ministers,  or  priests,  to  serve 
from  time  to  time  in  the  chapel,  should  be  first  ex- 
amined, licensed,  and  admitted   by  the  bishop  and 
his  successors;  and  that  on  the  Ist  of  January  1682, 
r.lfor/died,  without  having  by  his  will,  or  any  deed 
in  his  lifetime,  set  down  any. course  or  order  for  the 
nomination  and  election  of  the  minister  of  the  chapel 
after  his  decease ;  whereupon  the  nomination  and  election 
of  the  minister  belonged  to  all  the  householders,    or 
heads  of  families,  in  Astley  aforesaid,  and  the  heirs  male 
of  the  said  A.  Morfs  body,  and  such  other  of  A^  Mori's 
kindred  or  blood  as  should  have  any  lands  in  Akley 
aforesaid,  or  the  greater  number  of  them,  with  the  ad- 
^nce  of  some  godly  ministers  near  adjoining  the  township 
of  AsHey.      It  was  then  averred    that  the  following 
ministers  were  nominated  and  elected  by  the  greater 
number  of  the  householders  and  heads  of  families  in 
AsUy^  and  the  heir  male  of  the  body  of  A  Mortj  or 
such  other  of  his  kindred  in  blood  as  then  had  lands  in 
<is^,  to  whom  the  nomination  and  election  of  the  same 
minister  then  lielonged,  with  the. advice  of  certain  godly 
ministers  near  adjoining  the  said  towndiip  of  AsUejfy  and 
were  duly  Ucensed,  examined,  and  admitted  by  the 
bishop;  viz.  on  the   18th  of  October^  1716,  BarrM^ 

clerk; 
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1 885.        cUil: ;  on  the  20th  of  Aiigua  1 7^8^  James  Marshy  derk ; 

on  the  26th  February  1731,  Thomas  Mawddy^  derk; 

a/rmiui        and  that  on  the  1 1th  June  i  760,  the  old  chapel  was  taken 

TIm  Bimop  of 

down,  and  another  erected  in  lieu  thereof  and  conse- 
crated ;  that  on  the  2Sd  Februarif  1769,   TfZbtem  was 
duly  nominated  and  elected  minister  of  the  last-men- 
tioned chapel,  by  the  greater  number  of  the  then  house- 
holders and  heads  of  families  in  AsUof^  and  the  hdrs 
male  of  A.  Mortf  and  such  other  of  his  kindred  or  blood 
as  then  had  lands  in  AsUey,  to  whom  the  nomination 
and  election  of  the  same  minister  then  belonged,  with  the 
advice  of  certain  godly  ministers  near  adjoining  jfsiley: 
and  that.  TiOotson  was  presented  to  the  bishop  to  be  ex- 
amined, licensed,  and  admitted ;  but  that  John  Barlawy 
the  vicar  of  height  and  divers  land-owners  and  inhabit- 
ants of  Astletfi  usurping  upon  the  greater  number  of  the 
householders  and  heads  of  families  in  Astdey,  and  the 
heir  male  of  A^  Mort,  and  such  other  of  the  kindred  or 
blood  as  then  had  lands  in  Astley^  nominated  and  dected 
one  £.  Barker  as  minister)  who  was  thereupon  presented 
to  and  examined,  licensed,  and  admitted  by  the  bishop ; 
that  on  the  29th  April  1822,  the   chapel  being  then 
vacant  by  the  death  of  Barka\  oae  £•  Bowman  wasdaly 
.    nominated  and  elected  minister  of  the  last-mentioned 
chapel  by  the  plaintiffs,  they  the  plaintiffs  then  and  there 
being  the  greater  number  of  the  then  householders  and 
heads  of  families  in  Astley,  to  *aihom  the  nomirmtion  and 
election  of  the  same  minister  then   belonged^   with  the 
advice  of  certain  godly  ministers   near  adjoining  the 
township  of  Astley,  and  which  said  E.  Bowman  was 
afterwards,  to  wit,  on,  &c  at^  &c.,  presented  to  the  de- 
fendant, the  bishop  of  Chester^  to  be  examined,  licensed, 
and  admitted,  who  refused  so  to  do.    The  second  count 

sUted 
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stated  the  same  fiicts  as  the  first  county  and  that  the        1825. 
vicar  refused  to  present  Bowman  to  the  bishop,  and  the     YxZmwn 
hisbopy  after  notice  of  such  refusal,  refused  to  examine  __  ^graui 
or  admit  him,  and  on  the  contrary  licenced  and  admitted      Ciumese. 
defendant  Birkett  as  minister  of  the  said  chapel.    The 
third  .and  fourth  counts  were  respectively  similar  X/o  the 
first  and  second,  except  that  they  omitted  the  intermediate 
nominations  between  Barrett  and  Batoman.    Plea  by  the 
bishop^  that  the  chapel  was  in  the  diocese  of  Chester^ 
and  that  he  had  nothing  in  the  said  chapel  except  the 
licensing  of  ministers  to  the  same  chapel,  and  all  such 
other  things  as  belonged  to  the  ordinary,  as  ordinary  of 
that  place.     Plea  by  defendant,  Hodgkinson^  the  vicar, 
first,  that  A,  Mart  did  not  declare  and  devise  as  allq^ 
in  the  dedaration.     Second  plea  by  HodgHnsoUj  that 
T,  Mart  -  did  not  die  without  having,  by  his  last  will 
and  testament,  or  any  deed  in  his  lifetime,  set  down 
any  course  oT  order  for  tlie  nomination  and  election  of 
the  mmister  of  the  chapel.     Issue  upon  this  traverse, 
and  special  verdict  thereon.    Third  plea,  that  T«  Mort^  by 
deed-poll  of  the  Sd  August  1631,  (not  in  defendant's  pos- 
session, and  which  he  therefore  cannot  produce)  granted 

the  chapel,  and  resigned  and  renounced  his  right  to  it 

< 

to  the  bishop  and  his  successors,  with  a  traverse  that 
T.  Hart  •  died  without  having  by  deed,  in  his  lifetime, 
set  down  any  order.  There  was  an  issue  on  the  tra-* 
verse^  and  special  verdict  found  thereon.  Fourth,  that 
Barrett^  clerk,  was  not  duly  nominated  and  elected 
minister  of  the  chapel  in  manner  and  form,  &c.j  hpon 
vhich.plea  issue,  was  joined.  Fifth,  that  James  Marshy 
clerk,  was  not  duly  nominated  and  elected,  &c.j  upon 
which  issue  was  joined.  Sixth,  that  T.  Mawdsh/9 
clirk,  was  not  duly  nominated  and  elected,  &c.,  upon 

which 
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18SS.       which  issue  was  joined.     SeTenth,  that  upon  the  death 
_  ofMawddUy  John  BarkfWy  then  being  vicar  of  Ldgh^ 

«8ajfu<  ^  did  duly  nominate  and  appoint  Robert  Barker^  yn&t  a 
traverse  that  Barlow  usurped.  Issue  upon  this  tra- 
verscy  and  a  special  verdict  found  thereon.  Eighth,  that 
T.  Mort^  by  deed-poll  of  the  9d  August  1631,  gave  and 
granted  the  chapel  to  the  bishop,  and  resigned  and  re- 
nounced bis  right  therein ;  and  that  defendant,  Hodgthh 
soft,  being  vicar  of  the  parish  of  Leigh  at  the  time  of  At 
vacancy  by  Barter^s  death,  nominated  and  appointad  de- 
ftndant,  Birkett^  as  minister.  Demurrer  and  joinder. 
Kinth  plea,  the  same  as  the  eighth,  with  the  omission  of 
stating  7.  Morf%  deed-poll.  Demurrer  and  joinder. 
Pleas  by  the  defendant,  Birketij  the  same  as  those  by 
the  vicar.  Judgment  against  the  Bishop,  with  a  ees$^ 
executio. 

At  the  trial  befcve  the  Court  of  Common  Pleas  st 
Lancaeterf  the  jury  found  that  Adam  Mori  did  devise^  as 
in  the  declaration  was  alleged ;  that  Barrett^  Mar$h^  and 
Mcpwddy^  were  duly  nominated  and  elected  ministenof 
the  chapel  as  in  the  declaration  allied ;  that  J^omoi 
Mortf  the  son  of  Adam  Mort^  did  after  the  death  of  his 
&ther  make  a  deed*poll  on  the  third  of  Auguid  1631, 
which  recited  the  building  and  endowbg  of  the  chapel 
by  hb  fath^,  and  that  he  delivered  it  up  to  the  bishop 
to  be  consecrated,  and  renounced  {<i)  all  title  b>  the 
same.  It  was  then  found  that  the  chapel  was  didy 
consecrated  in  1631,  and  that  it  was  taken  down  in  176Qi 
and  that  a  larger,  one  was  rebnilt  on  the  she,  and  conse- 
crated on  the  11th  of  Jime  1760.    The  special  verdict 

(a)  During  the  argument  the  Court  intimated  a  dear  opinion  that  tbc 
sAct  of  the  deed  waa  to  Test  (he  chapel  in  the  biahop  for  the  pttrpost  of 
amMcntiononly;  and  that  TAoiiMf  Afort  did  not  thsnby  est  dowt  VT 
comae  or  order  of  nominatioD,  and  that  the  right  of  nomination  ms  oot 

■fieetidbjit. 

then 
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then  set,  oot  the  deed  of  conseciatioD  upon  that  oo-        lSt5« 


casioa^  which  after  various  recitak    stated    that  the    p^ 


bishop  did  conaecrate,  and  did  grant  full  power  and  au*  ^ 
tbority  tathe  ministers  licensed  to  officiate  in  thechapeU  Cj 
tooel^rate  divine  service  therein,  to  read  the  public 
prayers,  to  expound  the  Holy  Scriptures,  preach  the 
word  of  God,  and  to  administer  the  holy  sacrament, 
solemniae  matrimony,  church  women,  and  do  and  per- 
form all  other  divine  offices  which  lawfully  might  be 
done  in  other  chills,  according  to  the  ritea  and 
usages  of  the  church  of  Efigland.  It  then  stated,  that 
the  chapel  yard  was  consecrated  as  a  cemetery.  But  that 
all  this  was  to  be  ''  without  any  prejudice  to  the  mother 
cbur^  of  Leigkf  pnd  the  right  and  interest  tbereol^  in 
all  prinleges,  profit?,  tithes,  oblationi^  obventionsf. 
fees,  dues,  wages,  and  ecclesiaattcal  emoluments^  wbal^ 
soever,  to  the  vicar,  and  other  minister  of  the  same,  for 
the  time  being,  by  law  or  custom  in  any  wise  of  right  be* 
long^g,  aod  also  the  ordinary  right  of  us  and  our  8im>» 
cessors,  and  the  dignity,  honor,  and  jurisdiction  of  our 
cathedral  church  at  Chester^  always  saved  and  reserved/' 
The  specif  verdict  then  stated  that  T.  McH  did  not,  by 
bb  will,  or  any  deed,  except  by  the  deed*-poll,  set  dowa 
any  course  or  order  for  the  nomination  of  the  minister 
of  the  chapel ;  that  on  the  S9d  of  Fehrtuny  1769,  the 
ministry  became  vacant  by  the  death  of  ManntUjf  /  timt 
one  X  Barhraot  the  vicar,  with  T.  Froggoitf  and  64  otibet 
land  owners,  nominated  R»  Barker^  with  certificaftsi 
thereof  tq  the  bishop,  and  that  he  was  by  the  bishop 
examinedf  licensed,  and  admitted,  but  whether  T*  Mart 
(lied  withoqt  setting  down  the  order  for  the  election,  or 
whether  BerUm  the  vicar  usurped,  the  jurors  were  igno^ 
iwt    ThAiOwrJI  of  CooiaHin  Pleas  at  LamaiUr  gvn 

jttdgntnt 
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1825.      j  udgment  for  the  defendants,  Hodgkmsm  and  BufkiOt  on 
•~"~       their  eighth  and  ninth  pleas,  but  pronounced  no  judg- 

Farvwosth  . 

agaifut        mentupon  the  special  verdict     The  record  being  re- 

The  Bishop  of  .  ,  .       n  •  i  •    ^  i_ 

CHzsnft.      moved  by  a  writ  of  error  into  this  Court,  toe  case  wss 
now  argued  by 


Scarlett  for  the  plaintiffs  in  error.  There  are  two 
questions  in  this  case.  First,  whether  it  sufficiently  ap- 
pears on  the  face  of  the  declaration,  that  the  right  of  no- 
mination belonged  to  the  plaintifis ;  and,  seoxidly,  if  it 
does,  whether,  upon  the  facts  found  in  this  special  verdict, 
the  right  of  nomination  belonged  to  the  boasehdden 
and  heads  of  families  in  the  parish  or  to  the  vicar.  As 
to  the  first,  it  is  alleged  in  the  declaration  that  Bowman 
vr2is  duly  elected  by  the  plaintifis,  being  the  greater 
number-  of  the  householders  and  head  of  families  in 
AsUmf^  to  whom  the  nomination  and  election  of  the  nu- 
nister  then  belonged.  The  objection  is,  that  it  is  not 
stated  that  the  heir  male  of  Adam  Mort,  and  his  nearest 
kindred  holding  lands  in  Astley  concurred,  or  took  any 
part  in  the  election.  But  inasmuch  as  part  of  the  alle- 
gation is,  that  the  right  of  nomination  then  belonged  to 
the  plaintiffi,  it  must  be  presumed,  after  verdict,  that  the 
plaintiffs  proved  facts  sufficient  to  shew  the  right  to  have 
belonged  to  them,  at  that  time ;  which  they  might  do 
by  proving  either,  that  the  heir  and  kindred  of  Adam 
Mart  concurred  in  the  election,  or  were  in  the  mi- 
nority, or  that  there  were  no  such  persons.  It  is  not 
necessary  in  quare  impedit  for  the  plaintifis  to  shew  s 
titie  to  the  advowson,  they  are  only  bound  to  make  oat 
a  right  to  present  In  a  writ  of  right  of  advowson,  it 
would  be  necessary  to  shew  on  the  face  of  the  plead- 
ings, that  the  right  to  the  advowson  was  actually  vested 
in  the  plaintifis ;  and,  therefore,  if  this  had  been  such 

a  pro- 
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a  proceeding,  it  would  have  been  necessary  to  all^e  the        1825. 
adyowson  to  be  in  the  plaintifis,  and  the  heir  male  of    ^  "jj^m 
^.  ifoif  and  bis  next  of  kin.     IBaylevJ.    If  the  alle-  _  a^a 

*"      •^  •^  The  BiiMor  of 

gadon  had  been  that  the  right  belonged  to  A.  B.  and  C,  CBtfTsa. 
and  that  A.had  presented,  to  whom  the  nominadon  at  that 
time  bdonged,  would  that  have  been  sufficient,  without 
shewing  that  J3.  and  C  were  dead  ?]  It  would  have  been 
sufficient  after  verdict,  although  it  would  have  been 
more  satisfactory  if  it  had  been  specifically  alleged  that 
B.  and  C.  were  dead.  But  there  is  no  issue  raised  in  thiS 
case  on  the  fact  that  the  right  of  nomination  then  be- 
longed to  the  plaintifis,  and  that  being  so,  it  must  be 
presumed,  after  verdict,  that  such  facts  were  proved  as 
shewed  that  the  right  did  belong  to  them. 

The  principal  point  in  this  case  is,  whether  the  right  of 
nomination  belongs  to  the  parishioners,  or  to  the  vicar  of 
Leigh*    The  origin  of  advowsons  is  thus  given  in  Co* 
LittAl9.  b. :  *'  Advowsons,  so  called  because  the  right 
of  presenting  to  the  church  was  first  gained  by  such  as 
were  founders,  benefactors,  or  maintainers  of  the  church, 
m.  radone  fundationis,    as   where  the    ancestor  was 
foander  of  the  church ;  or  ratione  donationis,  where  he 
endowed  the  church ;  or  ratione  fundi,  as  where  he  gave 
the  soil  whereupon  the  church  was  built."   Now  if  that  be 
the  principle  upon  which  the  right  to  advowsons  is  found- 
ed, the  same  principle  must  apply  to  parochial  chapels 
and  chapels  of  ease  (a),  provided  the  rights  of  the  mother 
church  are  not  interfered  with.     If  the  founder  of  siich  a 
chapel  were  to  insist  that  a  portion  of  the  tithes,  or  the  fees, 
should  be  given  to  the  chaplain,  the  rights  of  the  rector 
or  vicar  would  be  invaded,  and  that  could  only  be  done 
with  his  consent;  and  to  make  that  binding  on  his  sue- 

(a)  Set  I  Bum  Ecd.  Law,  tU.  Ckapel, 

s 

cessdrsi 
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1824«  cessors,  there  must  be  a  compensation  to  the  rector  or 
vicar.  Now  it  appears,  from  the  record,  that  the 
parish  of  Leigh  being  extensive,  A.  Mori  built  and  en- 


TW  fiiaadv  of 

Cuammu  dowed  the  chapel  from  pious  motives,  and  that  he  did 
.  not8eektomyadetherighteoftbevic»r,aadthat«llhis 
emoluments  w^re  reserved  to  him  by  the  deed  of  conse- 
cration. Inasmuch,  therefore^  as  the  rights  of  the  vicar 
are  not  invaded,  the  right  of  presentation,  according  to 
*  the  authority  of  Lord  Coke^  must  belong  to  the  persoa 
who  founded  and  endowed  the  chapel,  or  to  his  ap* 
pointeea.  If  any  of  the  temporal  rights  of  the  vicar  had 
been  invaded,  it  would  then  have  been  necessary  to  hare 
shewn  not  only  that  he  had  consented  to  the  right  of 
nomination  remaining  in  the  founder,  but  that  he  had 
'  received  an  adequate  compensation.  IBm^  J.  Woold 
not  such  a  right  interfere  with  the  spiritual  obli^tfioDs 
of  the  vicar  ?  He  has  the  cure  of  souls  in  the  parish, 
and  is  it  not  his  duty  to  take  care  that  any  ftnoa 
preaching  in  the  parish  shouli^  preach  proper  doctrine?] 
The  bbhop  will  take  care  not  to  license  any  person  likely 
to  preach  doctrines  contrary  to  those  of  the  establish- 
ed church.  It  appears  from  the.  record  that  it  was 
not  in  the  power  of  the  vicar  to  extend  his  spiritual 
labours  over  the  whole  parish  ;^  and  the  question  tS| 
irfiether  he  might  not  purchase  assistance  by  conseotiog 
to  an  endowment,  and  giving  to  the  person  endowing 
the  right  of  nomination  of  the^  minister.  There  are 
three  cases  only  which  bear  upon  this  subject ;  the  first 
is  that  of  TTie  Attorney  General  v.  Brereton  (a),  and  the 
question  there  was,  whether  the  right  of  nomination  of 
the  curate  to  a  chapel  was  in  the  vicar  of  the  parish  or 
the  bishop,  and  it  was  held  to  be  in  the  vicar.  But  there 
was  no  claim  in  that  case  by  any  person  who  bad 

(«}  S  Tei.  MM.  484. 

founded 
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founded  and  endowed  the  cbapel,  and,  therefore,  it  is  1825. 
not  an  authority  in  point.  The  next  case  is  Herbert  v.  „  — — 
The  Dean  and  Chapter  of  fVestmtnster.(a)  In  the  agabui 
plagoe  which  happened  in  1625,  the  church-yard  of  Chvtka. 
Saint  Margaret^  Westminster^  not  being  large  enough 
to  bury  the  dead  parishioners,  the  inhabitants  of  that  part 
of  the  parish  which  then  resorted  to  the  new  chapel 
baUt  there,  petitioned  the  dean  and  chapter  of  West'' 
minster  {wko  were  lords  of  the  manor)  to  grant  them  a 
waste  piece  of  ground  to  bury  their  dead,  which,  ac« 
cordiogly,  the  dean  and  chapter  did,  under  their  scab, 
and  it  was  scdemnly  consecrated.  Afterwards  these  in* 
habitants  were  at  tlie  charge  of  building  a  chapel  there, 
having  first  obtained  a  royal  licence  for  that  purpose. 
The  vestry- men  and  chapel- wardens  had,  ever  since  the 
year  1653,  elected  the  ministers  who  were  to  preach 
there;  but  the  dean  and  chapter  of  Westminster  claimed 
a  right  to  name  the  minister  who  should  preach  and 
do  divine  service  in  this  chapel.  It  does  not  appear 
that  the  persons  who  originally  contributed  to  the  ex- 
pence  of  building  the  chapel,  and  the  dean  and  chapter 
who  granted  the  soil  upon  vriiicb  the  chapel  was  built, 
ooncnrred  in  making  any  appointment,  and  they  were 
the  persons  to  whom  the  right  of  presentation  would 
belong,  according  to  the  doctrine  of  Lord  Coiem  The 
Lord  Chanorilor,  in  his  judgment,  expressly  observes, 
diat  the  dean  and  chapter  had  not  reserved  any  power 
to  nominate  the  preacher,  and  that  the  inhabitants 
of  the  chapelry  were  the  persons  who  endowed  it. 
He  then  recognizes  the  doctrine  laid,  down  by  Lord 
Cote,  that  the  building  and  endowing  of  the  church  was 
what,  at  commcD  law,  entitled  the  patron  to  the  patron- 

(a)  1  Peere,  ITmj.  773. 

Vol.  IV.  P  p  age. 
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1825.       age.    And   he  afterwards  sayB,  ^  Suppose  I  build  a 
«  chapel  in  my  house  for  myselF,  the  parson  is  not  boond 

^iiirt       to  provide  for  it;  or  1  build  a  chapel  in  my  house  for 
Chmtu,      myself  or  my  next  neighbour,  can  the  parson  name  one 
to  preach  there  ?     1  think  not,  and  it  will  make  no  al- 
teration if  the  chapel  which  I  build  in  my  own  groand 
be  intended  for  the  use  of  twenty  neighbours,  besides 
my  own  family."     All  the  reasoning  of  the  Lord  Chan- 
cellor is  in  favour  of  the  right  claimed  by  the  present 
plainti&     It  is  true  that  the  Court  afterwards  deter- 
mined  that  the  right  of  nomination  did  belong  to  the 
dean  and  chapter,  although  no  reasons  were  given  for 
the  judgment.     But  in  that  case  the  dean  and  chapter  of 
Westminster  were  the  real  patrons  of  the  chapd,  for  they 
gave  the  land  upon  which  it  was  built :  but  theybdngs 
body  who  could  not  alienate  as  a  private  person  might, 
the  right  to  the  land  and  the  building  on  it  still  con- 
tinued in  them.     The  next  case  is  Dixon  v.  Kershaw  [a)f 
and   it  will  be  relied  upon  by  the  other  side.    It  ap* 
peared  in    that  case  that  the  lord  and  freeholders  of 
the  manor  had  granted  a  part  of  the  wnste  to  secure  an 
annuity  of  27/.  for  the  use  of  a  minister  to  officiate  in 
the  chapel  of  Mmley ;  and  by  another  deed  the  lord  and 
lady  of.  the  manor,  and  other  freeholders,  granted  to 
trustees  the  land  whereon  the  chapel  was  buih.    It  was 
afterwards  consecrated,  and  in  the  instrument  of  conse- 
cration  the  archbish<^  took  upon  himself  to  gr4ai  ^ 
nomination  of  a  minister  to  officiate  there  to  the  inhabit- 
ants of  Almley  and  Wortley;  and  the  vicar  of  Leeds.'vtA 
present  at  the.  consecration,  and  declared  that  he  had 
no  right  to. nominate  a  c«rate  to  the  cbapd*    The  in- 
habitants of  Jlmley  and  fVartley  had,  from,  the  time  of 

(a)  Jmbier,  588.  3  Ede/Ct  Rtp»  d$0.  S.  C  by  name  of  JXjnm  ▼.  U^ctift, 

consecEBtion, 
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consecration  in  1754  to  1761 9  elected  the  minister  to        tSSS. 
officiate  there.     The  chapel  then  becoming  vacant,  tbe^ 


fnoabitants  elected  the  plaintifl^  and  the  TJcar  nominated        againti 
Meiealfi  and  in  that  case  Lord  Northington  held  the      Ciuctul 
right  of  nomination  to  be  in  the  vicar.     But  there  the 
donors  of  (he  land  did  not  either  claim  for  themselves*,, 
nor  had  they  given  to  any  other  person,  the  right  oT 
patronage ;  and  that  being  so,  it  must,  as  a  matter  ot 
coarse,,  have  belonged  to  the  rector   or  vicar  of  the 
parish.      It   is  quite  cleas,  that  the   inhabitants   not. 
being  the  nominees  of  the  founder  or  endower  of  the* 
chape^  had  no  right  to  present,  and  they  could  derive 
no  such  right  under  the  deed  of  consecration,  because 
the  mrdibiahop.  had  no  power  to  give  such  right.     But 
in  this  ca^e  the  chapel  was  built  with  the  consent  of  the 
ordinfffy   and-  incumbent.     It   was    founded   and  en« 
dowed  by  a  private  individual,   and  tliere  being  no 
invasion  of  die  temporal  rights  of  the  vicar,  the  founder,, 
or  hia  appointees,  are  the  patrons  of  the  chapel. 

Tindatwf^i^  wtia  stopped  by  the  Courts. 

Abbott  C.  J*  I  am  very  cltorly  of  opinion,  that  theN 
want  of  an  aOegatioo  in  this  declaration,  that  this  no- 
minatioa  was  made  at  a  meeting,  at  which  the  heir  and 
kindved  of  Adam  Mori  vfere  present,  (no  reason  being 
assigned  for  their  absence,)  is  of  itself  a  sufficient  objec- 
tbn  t»  UiepIaiatiflTs  right  to  recover,  and  that  upon  that 
gromul^one,  if  there  were  no  other,  thejudgmentof  the 
Court  below  ought  to  be  aflSrmed,  But  as  the  affirming 
oif  the  jadgofient  upon  that  ground  alone  might  stilUeave 
open  a  door  to  foture  litigation  and  expence,  and  as  it  i$ 
retf  desirable  that  such  a  result  should  be  avoided  in  t^ 
of  this  sort,  wherein  dispute  and  litigation  are  most 

Pp  2  injuri- 
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1825.       injurious  in  their  consequences,  by  creating  dissensioos 
"       between  the  clergyman  and  his  parishioners,  I  thought 
^ngJ^       it  best  to  hear  the  argument  in  support  of  the  right  of 
^Ci^i^"^  any  person   claiming  under  Adam  Mart    or  Thomas 
Morty  to  officiate  in  thb  chapel  without  the  consent  of 
the  clergyman.     I  have  always  understood  •  it  to  be  a 
general  rule  of  law,  that  no  person  can  be  authorized 
to  preach  publicly  within  a  chapel  to  which  all  the  in- 
habitants of  the  district  may  have  a  right  to  resort, 
without  the  consent  of  the  clergyman  to  whom  the  cure 
of  souls  is  given.     I  do  not  speak  of  a  chapel  belonging 
to  a  private  individual,  where  service  is  performed  for 
the  convenience  of  his  family   and  friends,  but  of  a 
chapel  open  to  all  the  inhabitants  of  a  certain  district. 
Where  there  has  been  an  endowment  of  a  chapel  be- 
yond the  time  of  legal  memory,  and  the  nomination  has 
gone   in   a  particular  course,  we  must  presume  that 
course  to  have  been  according  to  the  will  and  pleasure 
of  the   founder,  and  we  must  presume  in  a  case  of 
prescription  every  thing  necessary  to  give  efiect  to  that 
which  has  for  so  long  a  period  been  done.    In  such 
a  case,  therefore,  we  must  presume  a  consent,  not  only 
of  the  rector  or  vicar,  which  can  be  obligatory  upon 
them,  but  of  the  patron  and  the  ordinary.     In  Dhon 
v.  KershaWj  Lord  Northington  says,  that  a  mere  arbitraxy 
agreement,  made  even  with  the  consent  of  the  parson, 
patron,  and  ordinary,  without  a  compensation  to  the  in- 
cumbent of  the  mother  church,  will  not  be  sufficient 
Perhaps  that  expression  requires  some  quaiificationi 
and  where  nothing  is  taken  from  the  income  of  the  in- 
cumbent, the  consent  of  the  parsmi,  patronj  andordi- 
nary^  without  a  compensation,  may  be  sufficieat.    Bat 
still' the*  doctrine,  which  appears  to  have  b«ea  the  found- 
ation of  the  decision,  is  distinctly  this :    that  it  is  un. 

doubtedly 
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dottbtedly  law,  that  wberever  a  chapel  of  ease  is  erected,  1825. 
Ae  incQiobent  of  the  mother  church  is  entitled  to.no-  FAMwoata 
mioate  the  minister,  unless  there  is  a  special  agreement  j^^^,  ^ 
to  the  contrary,  to  which  parson,  patron,  and  ordinary  Chmtk^ 
must  be  parties.  There  .being  in  this  case*  no  special 
agreement  to  which  parson,  patron,  and  ordinary,  were 
parties,  it  appears  to  me  that  no  person  can  have  a  right 
to  compel  the  vicar  of  the  parish  to  allow  another,  al* 
though  licensed  by  the  bishop,  to  officiate  in  a  public 
duipel,  erected  for  the  ease  of  the  inhabitants  of  a  por- 
tion of  the  parbh ;  and  that  no  such  person  can  officiate 
without  the  consent  of  the  vicar.  We  are  not  called 
upon  In  this  case  to  decide,  that  the  vicar  has  a  right 
to  nominate.  It  is  sufficient  for  our  judgment  to  say, 
that  these  persons  cannot  have  the  right  without  the 
consent  o[  the  vicar,  and  his  consent,  it  appears  by  this 
record,  they  certainly  had  not.  It  is  unnecessary  to  ad- 
vert to  the  other  cases,  with  reference  to  which  I  would 
only  remark,  that  the  case  in  Peere  WilUamsy  though  ap- 
pearing, perhcps,  t6  be  contrary,  if  the  facts  could .  be 
ascertained,  would  not  probably  be  found  to  be  so,  for  I 
think  Dr.  Broderick  was  the  vicar  at  the  time,  and  he  as- 
seated  to*the  claim  of  the  dean  and  chapter.  But  without 
relying  upon  that  distinction,  Diaon  v.  Kershaw  being 
the  last  case,  and  the  law  being  there  laid  down  dis- 
tinctly by  the  Lord  Chancellor,  in  a  manner  con- 
sistent with  what  I  have  understood  to  be  the  right  of 
the  vicar,,  that  you  shall  not  enable  any  person  to  preach 
in  his  parish  without  his  consent,  unless  under  special 
circumstances,  which  do  not  exist  in  the  present  case, 
I  am  of  opinion  that  the  plainti£&  have  not  shewn  a 
right  to  present,  and  that  the  judgment  given  in  the 
Court  below  must  be  affirmed. 

Pp  3  Bayley 


Vit  BtMovAf 


BfO  CASES  IK  TRINITY  TERM 

ISM.  Bayley  J.     My  opinion  hi  this  case  is  founded  on 

die  principle,  that  the  endowment  of  this  chapel  in  the 
manner  in  which  it  was  endowed,  and  the  mere  conse- 
cration by  the  bishop,  without  the  concurreiice  of  the 
ibea  incumbent  and  the  patron  of  the  living  of  die 
parish,  did  not  give  to  the  inhabitants  and  the  other  per- 
sons named  by  the  founder,  such  an  interest  ia  ihb 
chapel,  as  entitled  them  to  present  a  person  to  hold 
t|ie  chapel  for  his  own  life,  and  to  bring  a  quare  impedit 
in  respect  of  iu  I  am  not  aware  that  there  has  been 
any  instance  where  a  quare  impedit  has  been  brought  on 
a  presentation  to  a  chapel  of  this  de$cripUon.  I  know  it 
has  been  done  in  the  case  of  a  chapel  erected  by  the  King's 
licence.  But  my  opinion  is  founded  upon  this  general 
position,  that  you  have  no  right  without  the  concur* 
reoce  of  the  patron  and  incumbent,  to  interfere  either  with 
the  temporal  rights  or  spiritual  obligations  of  the  vicar* 
It  has  been  conceded,  that  if  you  were  to  interfere  wtdi 
the  temporal  rights  of  the  vicar,  the  didm  of  a  right 
of  nomination  as  resulting  from  the  endowment  coaU  not 
be  supported ;  but  it  was  argued,  that  its  interiercnce 
with  the  spiritual  obligations  of  the  vicar  did  nat  stand 
upon  the  same  footing.  It  iqipears  to  me,  that  if  the  vicsr 
has  the  cure  of  souls  co-extensive  wi^h  the  whole  limils 
of  his  parish,  that  casts  a  very  serious  and  importsnt 
duty  upcm  him,  and  he  has  a  right  and  is  bound  as 
the  conservator  parocbiae  to  take  care  that  no  penon 
shall  deliver  doctrine  in  that  paarifA)  except  under  his 
sanction  and  authority* 

It  is  said,  that  the  bishop,  will  never  appoint  an  unfit 
person,  but  if  the  vicar  has  the  cure  of  souls  ia  the  pa* 
rish,  he  has  a  right  to.  act  on  his  own  judgment,  and  is 
notbodndtotrusttothejudgiQeatofthe<^inaf7>  Whe^ 
ther  the  vicar  is  bound  to  put  in  a  person  who  is  to  hold 

It 
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it  for  life,  may  be  another  very  important  and  material        ISS^i 

question.     Although  the  chapel  is  endowed,  the  vicar     - 

may  be  entitled  to  put  in  a  person,  not  for  the  period  of       a^inst    . 

Tub  Bunor  of 

his  life,  for  age  and  infirmities  might  render  him  unable  CuwntL. 
to  discharge  the  duties  of  such  a  station.  The  vicar  may 
be  at  liberty  to  put  a  person  into  possession  of  that  place 
to  remain  there  so  long  only  as  his  doctrine  and  his  con- 
duct should  be  agreeable  to  the  judgment  of  the  vicar, 
and  so  long  as  the  vicar  should  find  he  was  competetit  tO 
discharge  the  duties  of  the  ofiice.  Allowing  the  quar^ 
im)ie(1it  to  be  brought  in  the  names  of  those  persons  t6 
whom  tb^  founder  has  given  the  fight  of  nomination  o1^ 
presentation,  (if  the  founder  could  give  any  such  right,) 
enUrely  supersedes  all  judgment  of  the  vicar  in  that  re- 
spect, and  ties  down  him  and  his  successors  during  the 
whole  period  of  the  life  of  the  person  who  may  hav6 
been  originally  nominated.  It  seems  to  me,  that  looking 
to  the  spiritual  obligations  of  the  vicar  in  his  parish, 
no  person  can  have  a  right  to  force  upon  him  in  a  chapel 
in  that  place,  any  particular  individual ;  I  think  by 
law,  that  cannot  be  done.  If  we  had  been  fettered  by 
authorities  to  the  contraiy,  we  must  of  course  have 
acted  on  those  authorities.  In  the  case  of  Herbert 
V.  751^  Dean  and  Chapter  of  Westminster^  the  question 
was,  in  whom  the  right  of  nomination  was  to  be,  but 
whether  that  nomination  was  to  be  for  the  whole  life  of 
th^  nominee  does  not  appear.  The  result  of  a  decision  \tk 
this  case  in  favor  of  the  plaintiffs  would  be  this,  that 
wherever  a  person  now  should  think  fit  to  build  a  chapel 
upon  his  own  land,  and  make  and  endow  it  as  a  chapel  of 
case,  and  prevail  upon  the  bishop  to  consecrate  it,  that 
would  afterwards  be  binding  upon  the  vicar  or  the 
rector  of  the  parish  ?n  which  that  chapel  was  erected,  and 
secure  to  the  founder,  and  the  heir  of  the  founder.  If 

Pp  4  he 
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1825.       he  reserved  it  to  himself  by  the  deed  of  endowmeDt,  the 
—       right  to  put  in  such  person  as  he  might  from  time  to 

V  AH  K  WORTH 

dfiainit       time  think  fit.  I  am  of  opinion,  that  the  general  rights 
TTbe  B.1SHO?  of  ,  .         rpi 

CuESTXR.      of  the  vicar  are  Inconsistent  with  such  a  notion.     The 

case  of  Dixon  v.  Kershaw  is  distinguishable  from  this, 
because  there  the  person  who  claimed  the  appointment 
founded  the  claim,  not  on  the  gift  of  the  founder,  but  on 
.  the  gift  of  the  archbishop.  But  Lord  Northingjtm  did 
not  decide  that  case  merely  on  the  want  of  title  in  the 
inhabitants;  he  puts  it  upon  three  grounds;  first,  on  the 
want  of  legal  title  in  the  clergyman^  presented  by  the 
inhabitants;  ciecondly,  on  the  want  of  equity;  thirdly, 
on  the  usurpation  on  the  rights  of  tlie  vicar.  I  think  the 
effect  of  this  quare  impedit  would  be  to  intrench  apon 
the  rights  of  the  vicar  in  a  way  in  which  they  ought  not 
to  be  affected.  Uppn  that  ground,  I  am  of  opinion, 
that  the  judgment  should  be  affirmed.  We  have  no 
occasion  to  decide  in  this  case,  whether  the  vicar  has  the 
right  to  present,  or  whether  he  is  bound  to  nominate  for 
life,  because  tliere  is  no  prayer  of  a  writ  to  the  bishop 
in  the  defendant's  plea ;  arul  it  becomes  no  part  of  the 
judgment,  that  a  writ  to  the  bishop  to  admit  the  de- 
fendant's clerk  should  issue. 

HoLROYD  J.  Witliout  considering,  whether  in  this 
case  n  writ  of  quare  impedit  is  the  proper  remedy  (a)»  1 
think  the  present  action  cannot  be  supported  for  the 
reasons  already  stated  by  my  Lord  Chief  Justice,  and 
xny  brother  Bayletf.  It  is  perfectly  clear  with  respect  to 
the  first  point,  that  the  mere  allegation,  that  the  right 

(a)  See  Ba  v.  Marquit  of  Stafford,  Z  Term  Rep,  646,  and  JZnr  w.Sakof 
4if  CfiettfTt  cited  in  argament  in  1  Tctm  Rep,  398.  But  the  plaintiffs  oust 
«bew  a  leisin  in  themaelres,  or  those  under  whom  they  claim,  Comgn'  I^' 
FleoideTt  5,  J,  4.  Quasre,  if  householders  not  being  a  body  corponte  are 
capable  of  having  such  a  seisin,  for  they  cannot  tue  by  succession.  See 
*Mut»el  ▼.  The  Max  of  Dam*  2  Ttrm,  Rep.  661. 

belonged 
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belonged  to  the  plaintifis  at  the  time  when  they  made       1825* 
this  Domination  is  not  sufficient   The  parties  must  shew    „  — — * 
the  fiicts,  and  particular  circumstances  out  of  which  the       anaitut 
right  which  they  allege  to  exist  in  the  persons  making      Cuutxr. 
the   nomination  arises ;  they  must  state  the  fiurts  from 
which  it  shall  appear,  whether  they  have  or  have  not  that 
right.     It  is  clear  from  the  statement  in  the  dedaration, 
(if  taken  by  itself,  and  without  the  aid  of  some  further 
fiicts),  that  the  right  did  not  exist  in  the  persons  making 
the   nomination;  it  at  least  appears  to  have  been  in 
pthers  as  well  as  themselves,  unless  some  circumstances 
existed,  which  are  not  stated,  to  shew  that  the  right  was 
daly  exercised  by  the  persons  who  made  the  nomination. 
That  of  itself  is  a  complete  answer  to  the  present  action. 
But  I  think  further,  that  the  right  of  nomination  to  this, 
as  a  public  .chapel,  was  not  in  the  persons  making  the 
nomination,  even  supposing  that  the  heirs  male  of  Adam 
Mart  were  to  be  considered  as  bearing  a  part  in  that  no- 
mination, so  as  to  obviate  the  formal  objection.     This  is 
Tery  different  from  the  case  of  a  nobleman's  chapel,  or  the 
chapel  of  a  person  building  it  on  his  own  property,  and  in 
respect  of  which  public  rights  have  not  been  superinduced. 
The  consecration  of  this  for  the  use  of  a  particular 
township  of  this  parish  gives  the  inhabitants  of  the 
township  a  right  to  resort  to  it  as  a  chapel,  and  when 
a  minister  is  appointed,  it  gives  him  a  right  of  continuing, 
which  is  very  different  from  the  case  of  a  private  chapel, 
where  a  person  is  appointed  by  the  owner  of  the  chapel 
to  perform  divine  service.     By  that  appointment  he 
would  gain  no  freehold  interest,    and  might  be  dis- 
placed whenever  the  party  who  appointed  him  should 
think  fit.     In  such  a  cose,  the  appointment  would  give 
the  minister  permission  to  enter,  but  would  not  give  him 
a  right  to  continue  to  do  so.    This  is  very  different, 

being 
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1825i        being  the  case  of  a  chapel  consecrated  for  the  use 
"  of  a  parish,  [or  a  portion  of  a  parish ;  and  upon  the  an- 

FARIlWORTfl  lit 

oprfuji        thority  of  the  decided  cases,  I  think  that  we  most  hold 
CiitsTtii.      that,  indqpendeotly  of  the  formal  objection,  the  present 
quare  impedit  cannot  be  maintained,   even  snpposiog 
fliat  one  would  lie  for  a  chapel  of  this  description. 

LiTTLSDALE  J.,  hating  been  counsel  in  the  case  whSk 
at  the  bar,  gave  no  opinion. 

Judgment  affirmed,  (a) 

(a)  The  ordinary  form  of  the  judgment  in  qiiue  inipedlt  is,  thai  die 
pUintlir  reeof er  his  pretentiOhn.  Ma  llory'%,  Qiure  tinpedlt,  p.  86, 87,  &^ 
This  would  not  apply  to  the  scooad  and  foorth  counts  in  ihb 


Harper  against  CHARi^EswoRTH. 

A,  paidano^  ^PRESPASS  for  breaicing  and  entering  the  plaiiitiifff 
the  king  for  close  called  The  Banksy  and  a  certain  other  close 

woodland,  the  called  Allotment  No.  15.,  situate  in  the  parish  of  Han- 
T^I^^J^^  iury,  in  the  county  of  Slaffbtd,  and  with  feet  in  walking 
r^'^^  ^JhT^*  treading  down  the  grass  and  herbage  of  the  plaintiilj 
***y?"]' -^      and  breaking  down  part  of  the  hedges  and  fences  of  the 

ezerciscd  tve 

prfvilege  of        said  closes  of  the  plaintiff,  there  standing  and  being. 

shooting  owtf 

the  landi  and  by 

his  permission  andther  pei^on  tooi  the  gMft :  Held,  that  the  payment  of  (he  rent»  the  ricf- 

cise  of  the  priTilege  of  shooting,  and  the  Uking  of  Uie  grass  was  suJBcicnt  eridenee  to  ibcv 

that  A,  was  in  the  Actual  possession  of  the  land,  so  as  to  entitle  him  to  maintain  trespass. 

Am  occupied  under  a  parol  licence  from  the  crown,  and  the  rent  paid  by  him  was  niicb 
less  than  one  third  of  the  annual  value  of  the  land :  Held,  that  as  A.  had  no  Icgsl  co»- 
▼eyanee  lirom  the  crown  by  matter  of  record,  and  as  tlie  rent  reserred  was  not  one  dwd  ef 
the  annual  valae  of  the  knd,  as  required  by  the  1st  Anne,  tf,  ].  e,7,  u  5.:  he  had  no 
lepal  right  to  reuin  possewhin  of  Uw  land  as  agtmut  the  erowHf  but  that  as  he  senpieA 
with  the  permission  of  tiie  crown,  his  possession  was  sufficient  to  enable  him  to  iDsiataio 
trespass  against  a  wrong-doer. 

Semble,  that  a  person  who  occupies  crown  land  under  a  psrol  licence  is  not  an  intnider' 

A  public  footway  over  crown  land  was  extinguished  by  an  indosure  act,  Itat  for  SO 

years  after  the  indosure  took  place  the  public  continued  to  use  the  way :  Held,  by Bagi^  J-r 

that  this  user  wa«  not  ^!denc<>  of  a  dedication  tb  the  public,  as  it  did  not  af  piar  to  h&i9 

been  with  the  knowled^  of  the  crown. 

Plea 
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Pita  first,  not  guilty ;  second,  a  public  right  of  fi>otway.  18fi5. 
At  the  trial  Ix^fore  Garraw  B.,  at  the  last  spring  assizes  " 
ftr  the  county  <^Stq/jbrdf  the  following  appeared  to  be  a^mtui 
the  AcU  of  the  case :  The  close  where  the  trespass  was  "^*'''^^*" 
committed  was  part  of  an  allotment  made  to  His  Ma- 
J^^j9  by  the  award  of  the  commissioners  under  an  act 
of  parliament  passed  in  1801,  for  dividing,  allotting,  and 
enclosing  the  forest  or  chase  oiNeedwood^  in  the  county 
of  Sk^brd.  The  act  recited  that  the  King  was  seised 
to  himself,  his  heirs,  and  successors,  of  the  forest  eft 
chaseK>f  Needwoodf  containing  about  9400  acres,  lying 
within  the  honor  or  lordship  of  Ttdbwy^  parcel  of  the 
estates  and  possessions  of  the  duchy  oiLancaUer^  in  the 
oounty  diSlaffbrdy  subject  to  common  of  pasturage,  and 
other  rights  therein  mentioned ;  and  the  commissioners 
were  thereby  empowered  to  set  out  such  public  bridle^ 
roads  and  footways,  and  private  roads  and  ways,  ini 
over,  and  upon  the  said  forest  or  chase,  as  they  should 
think  requisite/  It  then  enacted,  that  after  the  several 
public  or  private^  roads  should  have  been  set  out  and 
made,  it  should  not  be  lawfiil  for  any  person,  either  on 
foot  or  with  horses,  cattle,  or  carriages,  to  use  any  other 
roads  or  ways,  either  public  or  private,  over  or  upon 
the  ancient  or  new  indosures,  or  the  forest  or  chase, 
than  such  as  should  have  been  made  and  set  out  by  the 
commissioners;  which  said  several  roads  ao  to  be  set 
out  rc;q>ectively  should  be  set  finrth  in  the  award  of  the 
commissioners,  and  the  same  should  be  final  and  con* 
clnstve  upon  all  persons  whomsoever;  and  that  all 
former  roads  and  ways  which  should  not  be  set  out  and 
appointed  as  roads  and  ways  through  or  over  the  said 
forest  or  chase,  should  be  deemed  part  thereof  and  bs 
divided  and  aUofeled  accordingly.     By  anodier  (teuse, 

His 


1 
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1825.       His  Majesty,  his  heirs,  and  successors  were  «iabled  to 
iT  make  and  grant  leases,  under  the  seal  of  the  duchy  of 

against  Lancaster^  for  any  term  or  number  of  years,  not  exceed- 
ing  99  years,  and  so  as  such  leases  be  in  all  other  re- 
spects made  and  granted  agreable  and  conformaUe  to 
the  terms  and  conditions  prescribed  and  directed  by  the 
statute  1  jhin.  statute  1.  c.7.  It  was  proved  that  Uie 
plaintiff  had,  ever  since  the  year  1817,  paid  to  Hb  Mai> 
jesty,  for  the  woodlands  of  his  allotment  of  Needwoodf 
(the  timber  being  reserved  to  the  King,)  a  nomioal 
rent  of  1/.  per  annum,  which  was  not  one  third  tf  the 
annual  value.  These  woodlands  comprised  about  1000 
acres,  ^nd  included  the  close  where  the  trespass  was 
iDommitted.  It  appeared  that  the  game-keeper,  the  de- 
puty axe-bearer,  and  the  woodward,  who  had  the  care 
of  the  woods  and  timber,  were  paid  by  the  crown,  and 
the  fences  were  repaired  at  the  expence  of  the  crown. 
The  plaintiff,  who  resided  principally  in  London^  usually 
came  to  Needwood  about  August,  and  remained  there  until 
NooembeTf  and  during  that  interval,  he  and  hb  friends 
went  over  the  whole  of  the  allotment,  includmg  the 
close  in  question,  for  the  purpose  of  shooting  game.  One 
IVaOacef  the  woodward,  took  the  grass  in  the  glades 
by  the  plaintiff's  permbsion.  The  award  of  the  com* 
missioners  was  executed  in  1805,  and  no  footpath 
across  the  close  in  question  wias  set  out  in  that  award. 
Before  the  enclosure  act  there  were  paths  in  all  direc- 
tions, and,  among  others,  one  over  the  close  where  the 
trespass  was  committed.  In  1806  the  whole  aliotment 
was  fenced  all  round,  and  no  road  or  path  was  left  over 
the  close  in  question,  and  about  fifteen  years  ago,  a  no- 
tice was  affixed  at  the  end  of  the  path,  stating  that  there 
was  no  road,  and  that  all  persons  trespassing  would 

be 
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be  prosecuted  according  to  law.     The  trespass  was       18d5. 
admitted.     It  was  objected  by  the  defendant  that  the       h][]^ 
plaintiff  had  not  proved   that  he  had  any  lawful  pos-       2^11 
session  of  the  land  where  the  trespass  was  committed, 
because  he  had  not  any  grant  under  the  seal  of  the 
dncby  o( Lancaster^  or,  assuming  that  there  might  be 
a  parol  demise  of  land  by  the  crown,  yet  the  stat 
1  Aim.  Stat.  1.  c.  7*  $•  5.  had  not  been  complied  with, 
because  the  rent  reserved  was  not  one  third  of  the 
aqnual  value  of  the  land.     The  learned  Judge  was 
of  opinion,  that  the  plaintiff  had  sufficient  possession 
to   maintain   trespass   against  a  wrong-doer,    but  he 
reserved  leave  to  ike  defendant's  counsel  to  move  to 
enter  a  nonsuit.     Evidence  was  ofiered  on  the  part  of 
the  defendant  to  shew  that  a  footway  oyer  the  dose  in 
question  was  actually  set  out  by  the  surveyor,   who 
made  the  allotments  under  the  enclosure  act.      The 
learned  Judge  was  of  opinion,  that  the  award  of  the  com- 
missioners was  conclusive  upon  that  point,  and  refused 
to  receive  the  evidence.     The  defendant  then  gave  evi- 
dence to  shew  that  ever  since  the  time  of  making  the 
award  the  footway  had  been  generally  used  by  the  public, 
and  it  was  contended  that  this  proved  a  dedication  of 
the  way  to  the  public.    The  learned  Judge  told  the 
jury  to  find  for  the  defendant,  if  they  were  of  opinion 
that  the  user  of  the  way,  since  the  making  of  the  award, 
had  been  with  the  assent  of  His  Majesty,  who  was  the 
ownor  of  the  soil,  otherwise  for  the  plaintiff.    The  jury 
having  found  for  the  plaintifi^  a  rule  nisi  for  a  nonsuit  or 
a  new  trial  was  obtained,  in  last  Easter  term,  upon  two 
grounds;   first,  that  the  plaintiff  had  not  a  rightfiil 
possession  of  the  land  where  the  trespass  was  committed^ 
but  was  a  mere  intruder  on  the  possession  of  the  crown, 
and,  therefore,  could  not  maintain  trespass;  and,  se- 
condly, 
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IBtS.       condiy,  that  there  was  8u£Scient  evidence  to  dhew  a  dedi- 

catioQ  of  the  way  to  the  public,  and,   therefore,  that 

tigamii       the  jury  ought  to  have  found  for  the  defendant 

JerviSf  fVaUon^  and  Campbell  now  shewed  caose. 
There  was  a  parol  licence  from  the  crown  to  the  plaintiff 
to  occupy  the  woodland  ki  the  forest,  and  a  paj^ent 
of  rent  by  the  plaintiff  from  1 81 7.  Between  sTi{]3ects 
such  a  licence  would  operate  as  a  parol  demise  of  tbe 
land,  and  wonld  create  a  tenan^  from  year  to  year,  or 
a  tenancy  at  will,  but  the  objection  in  this  case  is,  that 
ioasnoch.  as  the  land  belonged  to  the  crown,  the  plain* 
tiff  could  derive  no  title  by  parol  demise,  and  dnt  be 
was,  therefore,  an  intruder,  and  as  such  coold  not  main- 
tain trespass.  It  is  true,  that  the  plaintiff  had  no  title 
aa  against  the  crown,  but  he  had  a  sufBcioit  possestton 
•f  the  land  wtdi  the  consent  of  the  crown  to  entitle  him 
to  maintain  trespass  against  a  wrong^loer.  The  law 
laid  down  by  Anderson  C.  J.  in  4th  Leonard  184,  and 
QodboU  189»  is  relied  upon  as  an  authority  to  shew  that 
an  intruder  on  the  crown  cannot  maintain  trespass,  but 
that  is  at  variance  with  a  subsequent  case  of  Jhiasan  r. 
BarreiL  (a)  That  was  trespass  for  carrying  away  the 
soil  and  timbers  Tbe  question  arose  upon  a  quay  which 
was  erected  at  Yarmouth,  and  destroyed  by  the  bailifi 
and  burgesses  of  the  town.  There  was  a  difierence  of 
opinion,  wliether  supposing  it  to  be  between  high  and 
low«>water  mark,  it  belonged  to  the  crown  or  to  the 
person  who  had  the  adjoining  land,  but  it  w*as  agreedby 
the  Court,  that  an  intruder  on-  the  King^s  possession  might 
have  an  action  of  trespass  against  a  stranger,  but  that 
be  could  not  make  a  lease  whereupon  the  lessee  might 

(a)  M^mf  IQk  11. 

maintain 
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maiotain  an  gectOMOt.   Lord  C.  B.  Qm/pi^  in  his  Digestf       1885. 
tit  Treapasa.  BL  8.  recognjf^^  the  authority  ofthis  caae^      hI^ 
and  lays  U  dowo^  that  an  intruder  on  die  King's  posses-  n^^S^ 
sion  may  roamtain  trespass.    In  the  case  reported  ia 
Leonard  and  GadboUy  Shades  J.  cited  in  support  of  the 
position  there  laid  down,  19  Bd.  4.  2  pi.  5.,  which  ap- 
pears from  Plawden  489,  to  have  been  an  action  of  tnes^ 
pass  for  cDtering  into  a  close,  and  taking  the  grass;  the 
de&odant  pleaded  that  it  was  found  by  offiise,  that  the 
tenements  escheated  to  the  King  before  the  dcof  of  the 
trespase^  and  it  was  held,  *^  that  as  to  such  things  as  arise 
from  the  land,  as  the  grass  and  the  like,   the  action^ 
which  was  well  given  to  the  plaintifi^  was  taken  away  by 
die  office  Ibundafterwards,  which,  by  its  relation,  entitled' 
the  Kiiig  thereto ;  but  as  to  the  entry  into  the  land^  on 
breaking  of  fences,  which  do  not  arise  from,  ibe  land» 
Bor  are  any  part  of  the  annual  increase  of  it,  the  action 
is  not  taken  away  by  the  office."    That  casei  thei«fore^ 
shews,  that  a  parson  in  possession  of  land  belonging  to 
the  Kii^'  may  maintwi  an  action  for  an  injury,  to  his. 
posseasiou  done  after  his  right  to  the  land  has  ceased 
by  the  escheat;  although  he  cannot  recover  the  profits 
of  the  land,  because  those  bdong  to  the  Kmg.    It  doea 
Bot,  theeeforei  warrant  the  position  for  which  it  was 
cited  by  JSAocb^  J«,  that  an  intruder  on  the  King  cannot 
in  any  case  maintain  trespass  against  a  wzong-doer.   A& 
to  the  other  point,  the  user  of  the  footway,  since  diO: 
award,  was  no  evidence  of.  a  dedication  of  the  way  to 
the  public,  because  there  could  not  be  any  dedication 
without  the  assent  of  the  crown.    The  land  was  in  the 
possessicHi  of  the  King's  tenant,  and  in  such  a  case  there 
could  not  be  a  dediqation.  Wood  v.  FeaL  (a) 

(«)  5  4^  t  ^.  454. 

JF.  E.  Taunton^ 
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1825.        .    W.  E.  Taunton^  Brougham^  and  HusuO^  contriu  TbeK 
jj^^^^^       was  no  evidence  to  shew  thaUthe  plaintiff  had  any  actual 


ogoiitfr       possession  of  the  land.     It  appeared  only  that  he 

a  liberty  of  shooting  over  the  land  for  a  few  months  in 
tlie  year.  The  effect  of  Wallace's  evidence  was  to  shew 
the  possession  to  be  in  him,  for  he  took  the  grass  wliicb 
wflb  part  of  the  profits  of  the  land  belonging  to  the 
crown.  But  assuming  that  the  plaintiff  had  an  actual 
possession,  it  is  necessary,  in  order  to  maintun  trespass, 
that  he  should  have  a  lawful  possession.  In  Dyson  t. 
CoUick  (a),  the  plaintiff  had  lawful  possession  of  the 
bank  at  the  time  when  the  trespass  was  committed.  In 
Graham  v.  Peat  (&),  the  lease  was  originally  valid,  and 
was  defeated  by  matter  subsequent,  viz.  by  the  non- 
residence  of  the  rector,  but  in  this  case  the  supposed 
demise  by  the  crown  never  existed  in  point  of  law.  In 
Viner's  Abr.  tit  Prerog.  M.  b.7.  it  is  laid  down,  that  no- 
thing shall  pass  from  the  King  but  by  matter  .of  record,and 
Br.  Prerog.  pi.  70.  is  cited ;  and  the  following  instances 
are  given  in  the  margin :  '^  The  King  may  give  several 
things  without  writing,  and  yet  if  it  comes  in  ure  in  the 
law,  it  is  good  for  nothing.  Per  Brian  dearlji  Br. 
Prerog.  pi.  61.  citing  4£fr7.  But  Skelfy  J.  was  pre- 
cise in  the  time  o(H.  8.,  that  itbagoodgiftof  cbatteb 
moveable  without  writing,  as  of  a  horse,  Sic*  ibid.  S.  P* 
Br.  Prerog.  pi.  70.,  citing  85  H.  8."  These  authorities 
shew  that  no  interest  in  land  can  pass  irom  the  King) 
excq>t  by  matter  of  record.  The  same  rule  applies 
to  lands  in  the  county  Palatine  of  Lancaster^  thef 
only  pass  under  the  seal  of  the  duchy,  {c)  And  Co* 
Liu.  7.,  and  Sir  MoUe  Finch's  case  (d),  axe  authorities 

(a)  SB.fA.  600.  (c)  4  Inst.  210.    D^,  8S8. 

(6)  1  JSoit,  S44.  Xnluyoftt  1883. 

(d)  S  XcMi.  154. 

to 


IN  TA£  SnCTR  YSAR  OF  OEOUGE  IV.  581 

to  shew  thai  there  ctn  be  do  tenant  by  suilerancc  of  the         1695. 
crown,  bat  that  he  who  holdeth  over  is  an  intnider,        ., 
becROse  no  laches  can  be  imputed  to  the  king  for  not        agnnti 

Cit  A  K  UEt  WOlMnf  • 

entering;  and  Co^LiU.  41.  b.  is  an  authority  to  shew, ' 
diet  as  against  the  king  there  shall  be  no  occupant, 
because  nullmn  tempos  occurrit  regi,  and  therefore  no 
man  diall  gAin  the  king*s  land  by  priority  of  entry.  Hie 
Ifteiwood  forest  act  enables  His  Majesty  to  grant  leases,  • 
provided  they  be  consistent  with  the  1  Antu  st  1.  c.  7. 
s.  5.  Now,  that  section  riequires  that  opon  every  grant  of 
a  lease  of  lands,  there  shall  be  reserved  a  reasonable  rent,' 
not  being  under  the  third  part  of  the  clear  yearly  value 
of  such  lands,  ftc;,  and  that  such  rents  be  made  pay* 
able  to  His  Majesty."     In  ibis  case,  there  was  a  mere 
nominal  rent  reserved ;   and,  therefore,  the  deojiise  (if 
there  was  any)  must  be  void  within  the  provisions  of 
that  statate.    Then,  if  that  be  so,  the  plaintiff  was  a 
meie  intruder  upon  the  possession  of  the  crown,  and 
in  the  case  in   4  Leon.  184.,    and   GoiboU  ISS.,    it 
was  decided,  that    such   an   intruder   cannot    main* 
tain  trespass.     It  is  true,  that  Joftnsan  v.  Barrett  (a),  is. 
at  varianea  with  that  case^  but  it  does  not  distinctly 
appear  that  the  right  of  soil  belonged  to  the  king,  for 
it  is  not  stated  that  the  quay  was  erected  between  the 
high  and  low*water  mark. .  Then,  the  case  cited  from 
the  year  book,  19  Ed.  4«  is  perfectly  consistent  with  the 
decision  in  Ijeanard  and  Godboli,  because  the  action 
was  brought   for  a  trespass   committed  before  office 
found,  although  after  the  lands  bad  vested  in  the  king 
by  relation  from  the   death  of  the  tenant;  and  the 
king  coidd  4iot  have,  possession  until  office  found.'    Ih 
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'         C9ses  where  a  subject  shall  not  have  poasewoniiideedor 

o^'iMf in  law  witliout  entry^  the  king  wHi  not  be  entitlad  widioiit 

office ibHod  or  other  matter  of  record:  as  if  thekiiig's 
tenant  aKen  in  mortmsioy  or  without  lictmo^or  if  the  king 
claims  upon  a  forfeiture  or  a  condition  broken)  his  tUe 
miftt  be  found  by  office.  Or,  if  he  dahna  the  landscf 
an  idiot  or  Itrnadc,  &c.,  the  person  ought  to  be  firand  an 
idiot  or  lunatic,  &c.,  by  office.  Now,  if,  in  the  case  in  the 
year  book,  the  reversioner  had  beoi  a  subject,  he  could 
not  have  had  possession  without  entry,  and  if  so  die  long 
to  whom  the  land  had  escheated  could  not  have  pas- 
session  without  office.  In  Sir  Mojfk  Find's  C8se(4J^  it 
was  decided,  although  the  lease  there  was  void  bt^ 
breach  of  the  oondttion  by  noi>-payment  of  the  rent,  that 
the  possession  of  the  land  was  not  resettled  in  ths  qoeen 
without  office ;  and  although,  the  office  did  not  make  lk 
lease  void,  which  was  void  before  for  the  nani^iajaient 
of  the  rent,  yet  before  office  found  die  possesnon  wis 
not  vested  in  the  qneen,  for  before  office  found  ikt 
Court  could  not  award  process  against  8ucb«  lessee  ibr 
bis  continuing  the  possession  after  the  nent  hibio4  ^ 
until  office  found  the  lessee  could  fu4  bejbund  on  i^ 
iruder.  This  is  an  authority  to  shew,  that,  akbPVgk 
the  king  be  entitled  to  land  by  escheat  or  otherwise^  ^ 
possession  of  such  land  does  not  vest  in  die  king  nstil 
dOSce  found,  and  that,  until  office  found,  the  r^^tsf  po^ 
session  remains  in  the  party  who  held  under,  the.  ^i^^ 
toiant;  and,  consequently,  that  be  might  maint^ii^  W 
action  for  an  injury  to  such  possession,  and  this  eg^bini 
the  case  in  Al^n.    For  assuming  that  the  laad  H^en 

Hfl)  9  Uu^  14S. 
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the  qnay  was  erects  belonged  to  the  king  (which  does       1825. 
not  distinctly  appear)  he  could  not  have  possession  till 
office  fonnd.    Co.  Litt.  162.  shews^*  if  a  lessee  at  will        atjaimt 
dies  and  bis  heir  entered  the  lessor  may  before  entaing 
have  trespass  against  him  or  a  stranger ;  and  in  Oray       \ 
▼•  Bearcroft  {a\  Bru^man  C.  J.  was  of  opinion  that  a  . 
lease  at  w31  being  determined  by  the  death  of  the  lessee, 
the  lessor  might  withont  entry  maintain  trespass.     As- 
saming^  therefore,  that  the  present  plaindff  was  a  lessee 
at  will,  the  right  to  britg  trespass  in  this  case  was  in  the 
crown  and  not  in  the  plaintiff.    IHolrpydJ,    Although 
the  crown  might  have  maintained  trespass,  it  does  not 
follow  that  the  present  plaintiff  may  not  also.   There  are 
andiorities  to  shew,  that  where  land  is  let  to  a  lessee 
at  will,  and  a  trespass  is  done  upon  the  land,  both  the 
lessor  and  lessee  may  maintain  tre^ass.  (&)]    6at,  as* 
suming  diat  the  plaintiff  had  a  rightful   possession, 
.there  was  snffieient  evidence  for  the  jury  to  presume 
a  dedication  of  this  way  to  the  public,  for  it  appeai^ed 
Aat  since  the  makii^  qf  the  awak'd,  the  public  had 
alwayi^  used*  the  way  over  the  close. 

Bayley  J.  The  first  question  in  this  case  is,  whether 
the  plaintiff  had  any  actual  possession  of  the  land  where 
the  trespass  was  committed  ?  That  does  not  appear  to 
have  been  a  matter  of  dispute  at  the  trial,  and  certainly 
was  not  the  ground  upon  which  the  motion  for  a  new 
trial  was  obtained.  It  appears  to  me  that  there  was 
strong  evidence  to  shew  that  there  was  actual  possession 
in  the  plaintiff.  The  property  belonged  and  the 
timber  was  reserved  to  the  king ;  but  every  description 

(a)  Carter,  66,  "     ' 

{h  See  JtrvWi.Cai^  tJtyoH.JiUt'  Crown  ta$et  1S34.  P.  7.    2  Jtott, 
jib,  55U  1, 46.  Conu  Dig.  Trts-  B*  2. 

Q  q  2  .  of 
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4B^5.        of  enjoymetit  iVas  not  exercised  by  the  king,  or  hj  aiif 
person  claiming  under  him*     The  plaintiff  paid  a  no* 

againH       miqul  rent  of  twenty  shillings  a  year,  and  that  reatiaast 
have  been  paid  for  soroethmg ;  and  it  must  have  been 
accepted  upon  the  principle  that^  even  if  there  was  not 
i|  proper  species  of  conveyance  so  as  to  give  the  pkmtiff 
a  right  ai»  against  the  crown,  he  was  entitled  to  ba?e 
soinethmg.   Now  what  was  the  land  capable  of  yieidit^? 
It  .was  woodland,  with  rides  on  it,  and  there  was  a  con- 
siderable quantity  of  game  on  it ;  and,  therefore,  it  af- 
forded to  any   person  going  there  an  opportuoi^  of 
killing  game.     The  plaintiff  himself  did  not  appear  to 
have  any*  other  enjoyment  of  the  land  than  that  of 
shooting  the  game ;  be  usually  eattie.  about  August  aid, 
remained  till  November*    fValtace  had  the  grass,  9nd  he 
took  it  by  licence^  not^  from  the  crown,  but'frQm  the 
plaintiff,  and  that  licence  did  not  vest  the  posa^ioo  in 
Wallace^  but  a  privilege  only  which  th^ '  plaintiff' had 
conferred  upon  him*    When^  therefore^  Wallace' tiA 
(be  grass,  he  took  itas  the  ri^reaebtative  of  the  plaiiH 
tiff,    and  that  was  a  pernancy  of  the  profits  by  the 
plaintiff.    If  the  learned  Judge  had  been  desired  to  pat 
the  question  to  the  jury,  whether  there  was -or  was  not 
an  actual  possession  in  the  plainti£^  he  couUL  not  with 
propriety  have  directed  them  to  come  to  the  conclusion 
that  there  was  not  an  actual  possession. 

It  is  insisted,  however,  in  this  case,  that  altboo^ 
the  plaintiff  may  have  had  the  actual  possession,  yet 
the  land  being  crown  land,  and  there  not .  being  any 
grant  by  matter  of  record,  and  the  rent  paid  being  less 
than  one  third  of  the  annual  valuer  as  required  by  the 
statute  1  jlnne^  st&U  1.  c  7.  s.  5.,  the  possession  Vpvi  not 
such,  as  to  enaole  him  to  maintain  trespass  agaiziat  a 

wion^ 
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Wrongdoer.     I  think  that  as  there  was  no  such  grant,         18^5. 

88  the  Stat  lyfnne,  C.7- s.  5.  and  the  Needwood  Forest     ,  HAnriA 
act  require,   the  plaintiff  had  no  legal   title  against^^^^J^J^^ 
the  crown,  and  the  crown  might  at  any  time,  without 
notice,  have  removed  him  from  that  possession  and  oc- 
cupation.   Then  it  becomes  a  question,  whether  a  person 
having  the  actual  possession  of  crown  land  can  nlkintain 
trespass  against  a  mere  wrong  doer  ?  Gienerally  speaking, 
actual  possession  is  sufficient  to  entitle  a  party  to  maintain 
trespass  against  a  lyrong  doer.    That  is  established  by  a 
great  variety  of  cases.  Chambersw  Donaldson  and  others[a) 
is  a  veiy  strong  authority  upon  this  point.     That  was 
trespass  for  breaking  and  entering  tlie  plaintiff's  dwellnig-* 
house,  the  defendants  pleaded,  that  the  dwelling-house 
was  the  soil  and  freehold  of  ^.  A,  and  that  they,  as  his 
servants^  and  by  his  cotnmandf  broke  and  entered  the 
same.  The  plaintiff,  in  his  replication,  said  that  they  did 
tiot  do  it  h/  the  command  of  A.  B.^  and  there  was'  a 
demurrer  to  that  replication,  on  the  ground  that  the  plain- 
tiff having,  by  his  replication,  admitted  the  soil  and  free- 
hold to  be  io  another,  had  thereby  admitted  that  he  had 
no  cause  of  action,  and  that  the  fact  whether  the  de- 
fendant entered  by  the  command  of  the  other  or  not,  was 
immaterial  and  not  traversable.    The  Court  decided  that 
aJtfaough  upon  the  pleadings  it  must  be  taken,  that  the 
plaintiff  had  a  wrongful  possession,  as  against  the  person 
in  whom  the  freehold  was,  yet  that  such  a  possession  was 
rightful,  and  sufficient  to  enable  the  plaintiff  to  maintain 
trespass,  against  a  wrong  doer,  and  that  unless  the  defen- 
dants acted  under  the  authority  of  the  person  in  whom 

(a)   \  I  Easti  65.     , 

Qq  3  the 
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18£5.       the  soil  and  freehold  was  alleged  to  bei  they  ooold  no^ 
■"■""       justify  committing  a  trespass  against  any  person  in  the 
agantst       actual  possession  of  the  land.     But  ^  distinction  hss  been 
taken  between  land  belonging  to  a  common  person^  and 
land  belonging  to  the  crown ;  and  if  that  distinctioa  be 
valid  in  point  of  law,  the  defendant  roust  have  the  benefit 
of  it  in  this  action.    That  distinction  is  founded  on  the 
authority  of  a   case  very  loosely  reported,  in  4  Leor 
nardi  r84!.,  and  GodboU^  133.    Jnder&jn  C.  J.  says,  '*If 
pne  intrude   upon  the  possession   of   the  king»  and 
another  man  entereth  upon  him,   he  shall  not  ba^e 
any  action  of  trespass  for  that  entry ;  for  |that  be  who 
is  to  have  and  maintain  trespass,   ought  to  bave  a 
possession.    But  in  such  case  he  hath  noi  a  possessm, 
for  every    intruder  sh^U  answer  tP  the  king  ftr  hi^  ' 
whole  time,  and  every  intrusion  supposeth  the  posses- 
sion  to  be  in  the  king.''    Now  the  words    ^another 
man  entereth  upon  him,"  I  apprehend  to  mean,  that 
another  intruded,   (znd   ousted   the  person    originally 
in  possession,     {n  that  case  the  right  of  possession 
^ould  remain  in  the  crown.    Suppose^   for  instancy 
A.  being  an  intruder  enters,  and  B.  afterwards  intradeS| 
and  excludes  A.    A* ,  brings  trespass  against  J3.    A» 
cannot  maintain  Uiis  action,  because  during  the  wh(de 
of  tlie  time  the  possession  was  not  legally  and  properly 
in  A.  or  j5.,  but  the  right  of  possession,  during  the 
whole  time,  was  in  the  crown.     The  crown  would  have 
a  right  to  call  upon  A.  for  the  profits  for  thattimedaring 
which  he  had  been  in  possession,  and  on  B.  for  the  same, 
during  the  time  he  liad  been,  in  possession ;  and,  therefor^ 
A.  cannot  call  upon  B*  for  any  part  of  those  profits.  The 
report  goes  on  to  say  that  Periam  dmd)ted^  and  Rhodes  J. 

said 
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said  and  vouched^  19  E*  4.  2  PL  S^tohe^  that  be  can-  1825. 
dot  in  sueh  case  say,  in  an  action  of  trespass,  qnare 
dainam  510011  Jregit.  The  case  from  19  E.  4.  refen^  ^g<nnst 
to  by  Rkfdet  J.,  when  exammed,  explains  the  meaning 
of  the  langaage  in  Leonard  and  Godbolij  *^  That  every 
intruder  shall  answer  to  the  king  for  his  whole  time."  It 
was  trespass  for  breaking  and  entering  the  pluntiPs  close, 
taldng  his  grass,  and  cutting  his  trees.  It  was,  there- 
fere,  an  action  brought  against  the  defendant  ^fi>t  taking 
iheprg^  of  (he  land*  'Hie  defendant  {rfeaded,  that  be- 
fore the  day  of  the  trespass  a  commission  issued  from  the 
exchequer,  directed  tx>  the  escheator  of  the  county  of  Suf* 
fotk^  to  enquire  of  all  manner  of  lands  and  tenements,  &c. ; 
and  befin^  the  escheator  in  the  same  county  it  was  found 
that  one  Jbifiii  B.  held  the  same  land  of  the  king,  &c,  and 
died  withottt  heir,  wherefore  the  king  entered^  8cc.  Judg« 
ment,  &C.  Vavisor  (a).  *'  This  is  no  plea,  for  notwith- 
staadiog  that  the  king  has  cause  to  have  all  manner  of 
idftues  and  profits  issuing  out  of,  &c.,  yet  this  shall  not 
excuse  him  who  did  the  trespass ;  as,  in  like  case,  if  a 
stranger  take  certain  goods  (which  I  have)  out  of  my 
poesession,  and  he  whose  properQr  they  are  release  to 
the  stranger,  still  I  shall  have  an  action  of  trespass 
against  him  for  the  taking,  &c.,  and  yet  he  shall  have 
the  goods/'  Tcwnsmd.  '*  The  contrary  appears  to  me, 
for  I  apprehend  when  the  king  is  entitled  to  have  any 
land,  he  shall  be  answered  for  the  issues  and  profits  from 
the  first  day  of  his  title  to  the  day  of  office  found,  and 
llittt  every  man  shall  answer  for  his  time,  namely,  each 
of  those  who  occupied  for  the  time  of  his  occupation. 

(«)  Vamorr  nd  T9vm»ewi  were  made  Sergetnts  in  IS  JBtfio.  4.  < 

Q  q  4  Then, 
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1825*        Then,  if  hp  w1|q  shall  have. the  administradoa  and  oer 
„  cupation  of  such  lands  shall  have  no  action,  ia  this  case 

againti        it  shall  be  that  he  account  for  the  issues  (arisiag  duriog 

CtfARtEsWOATIU 

his  occupation],  and  yet  the  defendant  have  tbem^  wUcb 
would  be  unreasonable."  Choke,  {a)  ^^  For  such  thin^ 
as  arise  from  the  landi  the  action  by  this  office  foond  is 
clearly  gone  ;  but  for  such  things  as  do  not  arise  from 
the  land^as  for  entering  the  land  and  breaking  the  he4g^ 
or  for  the  taking  of  any  chattel,  in  tbb  case  the  action  b 
not  gone  by  the  office  and  seizure  for  the  king;  but 
where  the  action  is  brought  for  things  which  arise  from 
the  landf  as  for  cutting  grass  and  the  like,  therc^  wh^ 
the  office  is  found  for  the  king^  all  actions  are  gone  for 
ever,  for  he  shall  not  answer  for  those  matters;  but 
this  person  shall  answer  for  the  time ;  wherefore,  2(c" 
The  decision  then  in  that  case  was,  that  trespass  was  not 
maintainable  by  one  intruder  against  the  other  to  recover 
the  profits  of  the  land,  because  each  of  them  was  liable 
to  account  to  the  crown  for  all  profits  arising  duriog  the 
period  of  his  occupation,  but  tliat  the  action  was  oisin- 
tainable  by  the  first  intruder  against  the  second  to  re- 
cover a  compensation  for  an  injury  to  the  possessioo,nat 
in  any  way  affecting  the  profits  of  the  land.  That  case, 
therefore,  does  not  warrant  the  position  for  which  it 
was  stated  by  Rhodes  J.  It  had  been  found  by 
office  that  the  lands  beloved  to  the  king,  and  all 
the  profits  belonged  to  the  king  from  the  death  of 
his  tenant*  The  plaintiff,  tbereforey  not  only  iiad  a 
wrongful  possession,  but  the  king,  by  enterings  shewed 
that  he  meant  to  treat  the  possession  as  wrongful.    The 

(a)  *It  oppears  that  CAoA^e  was  at   this  time  a  Judge  of  Ci^.»  Brian 
being  Chief  Jusuce.     Sceiif»v.  Aiftn  Tresjnus,  pU  947jd5a»S59. 

plainbfiT 
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jpkuntiff  coidd  haye  no  right  td  recoyer  the  pfofite  of  tba        1895. 

kad,  but  the  kiogwould  be.  entitled  to  tl)€in«     But  still        iulm 

it  was  held  that,  notwithstanding  he  bad  a  wrongful  |^„^/^'^, 

possession    as   against  the.  king»  he  might  maintain    "    '^ 

trespass  against  a  wrong  doer.    There  is  a  sub^uent 

case  o£  Johnson  y.Batrett  (a}».  which  is  at  variance  with 

the  doctrine  laid  down  in  Leonard  and  GodboU.   It  was 

an  action  of  tr^pass  for  carrying  away  soil  and  timber. 

The  question  arose  upon  a  quay  that  was  erected  at 

YarnunUh^  and  destroyed  by  the  bailiffi  and  burgesses 

of  the  town.     There  was  a  difference  of  opinion  on  the 

bench,  whether,  if  it  were  erected  between  the  high*water 

mark  and  low*water  mark,  it  belonged  to  him  who  had 

the  adjoining  land,  or  to  th^  king  ?  But  it  was  agreed.thal 

an  intruder  upon  the  king's  possession  might  ha^e  an 

action  of  trespass  against  a  stranger^  but  that  he  could 

not  n^e  a  lease  whereupon  the  lessee  might  maintaiD 

an  ejectione  firmtt.    Now  that  is  an  authori^  to  shew 

that  an  intruder  may  have  a  possession  sufficient  to 

enable  him  to  maintain  an  action  against  a.  person-  who 

dpes  an  injury  to  that  possession,  but  that  be  xannot 

maintain  any  action  in  which  it  would  be  necessary  .to 

prove  title*     Apply,  that  doctrine ,  to  this  case :    the 

plaintiff  had  no  title  to  enable  him  to  maintain  an  ejects 

ment^  because  he  had  not  a  legal  conveyance  from  the 

crown ;  but  still,  according  to  the  authority,  in  Akym^ 

he  would  be  entitled,  by  reason  of  his  actual  possession, 

to  maintain  trespass  against  a  wrong  doer.     These  are 

certainly  conflicting  antborities ;  but  the  case  in  AUym 

is  later  in  point  of  time  than  that  in  Leonard  s  and  I 

tfalak  that  the  rule  laid  down  'm.Ale}fn  is  more  reasonable, 

-       J  •  *  because 
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18£&       ibecaiise  it  k'  better  caleakled  to  prevent  wrengfal  trei* 

,.  IMuses^ihan  that  of  the  former  case*    It  is  uM&ldiat  the 

agahui       party  whom  the  king  aNowa  to  have  the  actual  possessioR 

6heuld  be  at  liberty  to  call  to  account  individuab  who 

•commit  lreq)asse8  on   the  land,  rather  fthan  that  the 

crown  should  be  driven  to  its  prerogative  prooesSf  to 

puiiish  minute  trespasses. 

But  assuming  that  the  doctrine  in  4*  Leonard  lSi.»  is 

correct  in  point  of  law  as  applied  to  intmdersi  then 
the  question  arises,  whether  the  plaimiff  ccHnes  withia 
the  character  of  an  intruder.  It  seems  to  me  that  he 
does  not  I  consider  an  intruder  to  be  not  merely  a 
persofti  who  conies  in  without  any  legal  sanction  from  the 
crown,  but  one  who  comes  in,  if  not  against  dieviU,  at 
least  without  the  knowledge  of  the  crown*  ilere  the 
plaintiff  was  in  the  aictuflA  possession  willi  die  consent 
and  concurrence  of  the  crown/  It  sebma  to  me^  diat  if 
an  information  had  been  filldd  against  him  as  an  intruder, 
it  would  have  been  a  ^ood  answer  in  point  cf  law,  fiv 
him  to  shew,  that  by  licence  fixun  die  erown,  he  was  in 
possession  and  in  the  actual  oocopalion  of  the  land. 
Th^e  is  a  material  disdndkm  betweai  what  is  essential 
to  be  done  to  convey  a  title  fi^om  the  crown^  so  as  to 
take  away  its  right,  aad  what  is  necessary  to  be  done  to 
.  confer  a  privilege  so  as  to  prevent  a  party  eaceicisagthat 
privilege  from  being  a  wrong  doer*  A  tide  to  crown  bud 
can  only  be  acquired  by  matter  of  record^  but  the  crown 
may  by  parol  confer  privileges  so  as  to  take  away  fion 
itself  the  power  of  treatzi^  the  party  exercising  the  ptir 
vilege  as  a  wrong  doer.  A  corporation  can  only  grant  by 
deed,  yet  there  are  many  diings  which  ia  corporation  has 
power  to  do  otherwise  than  by  deed.    It  may  aj^inta 

16  bailiir 
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haiBfl^  and  do  otber  lujts  of  Ae  like  nadure*  It  appenra  188ff» 
to  ne,  tb^n,  tbifttlve  plaintiff  was  in  the  adnal  poiaea^ 
sion  of  the  land,  and  notwithstanding  the  aathoridea 
cited  from  Ijeonard  and  GodboU,  I  am  of  opinion,  that 
actual  possession  of  crown  land,  with  the  consent  of  the 
crown,  is  sofiioient  to  entitle  tiie  party  possessing  it  to 
maintain  tinespass  against  persons  whahave  no  title  at  9S$ 
and  who  are  mere  wrong  doers; 

The  only  temaining  question  is,  whether  there  was 
sufficient  evidence  to  shew^  that  this  was  a  puMic  fi>ot* 
way,  at  the  tiae  when  the  action  was  conameilCied* 
By  the  tsndoBure  act,  whidi  passed  in  1605,  all  roads 
wl^ch  had  previonsly  existed  were  to  be  disoontinued, 
unless  the  eomniissionen  otherwise  dif«eted  by  thefar' 
award.  NoW,  the#e  was  no  such  provision  in  die  award 
^  to  this  foot-path  |  btft  it  appeared,  that  6ince  18011 
It  had  been,  used  by  the  public,  and  it  was  argued, 
Aai;  such  ttser  was  sufficient  to  warrant  a  court  of  law 
in  holding  it  to  be  a  puUio  road.  But  the  right  of  soil 
is  in  the  cikmn,  and  this  cannot  be  a  public  way  tiy 
dedication,  unless  (here  be  smne  evidence  to  shew,  that 
the  owner  has  consentkl  to  such-  user.  JPhod  ▼« 
Veml{a)f  is  an  express  authority  to  shew  that  die 
consent  of  the  lessee  is  not  sufficient  for  diat  pur-^ 
pose^  because  it  cannot  bind  die  owner  of  the  inherit- 
auce.  it  was  there  held,  that  the  owner  ci  the  fee  wh«i 
the  lease  expured,  bad  a  right  to  prevent  the  public  from 
going  along  die  road,  notwithstanding  it  had  been  used 
fay  the  public  during  the  term.  Besides,  I  think  iJso^  that 
there  was  not  sufficient  evidence  to  warrant  a  condnsion, 
Jthat  this  ro^d  was  used  wit&  Ae  consent  of  any  person 

(a)  5B.iJ.  4^4. 

in 
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18S5w  in  tbe  oocupation  of  the  litnd.  Upon  the  Irhole,  fhei^ 
fore,  I  am  of  opinion,  that  tbejnde  fi>p  a  new  trial  onglit 
to  be  diacbarged. 


CauMLMBWwnu 


HoLROYD  J«  After  tbe  very  clear  ex|k)6ition  of  the 
law  applicable  to  this  subject  by  my  brother  Begl^f 
and  the  comments  which  he  has  made  on  the  differ- 
ent cases,  it  will  not  be  necessary  for  me  to  give 
my  opinion  at  any  length.  I  agree  that  the  plain- 
tiff  took  no  l^al  estate  from  the  crown,  becanse 
the  provisions  of  the  statute  1  Ann*  c*  ?•  $•  5.  have 
not  been  complied  with,  and.be  could  not,  therefore^ 
maintain  an  action  of  ejectment,  because  he  could  not 
make  any  lease  to  vest  an  interest  in  the  ndmtnal  plam- 
tiff*  I  The  action  of  ejectment,  and  the  action  of  tres- 
pass* are. very  difierent  in  their  nature.  It  is.dearlj 
established  with  respect  to  private  property,  that  tres- 
pass may  be  brought  by  a  person  in  the  actual  pos- 
session against  a  wrong;  doer,  or  a  perscm  who  has  no 
right  to  enter  upon  the  land,  or  to  do  any^ct  which  is  an 
injury  to  the  actual  possession.  And,  although  there  4>- 
pears  to  be  some  difference  between  the  circumstanoes  of 
the  case  in  4^^,  and  that  in  4  Leonard^  184,  inasmndi 
as  in  the  former  there  may  be  ground  for  saying  that  tbe 
crown  was  not  entitled  to  possession  of  the  land  nndi 
office  found,  I  think  that  the  latter  case  explained  a$  itis 
by  the  case  in  the  year  book,  19  jEU.  4.,  shews  that  the 
same  rule  of  law  applies  t04in  intruder  upon  the  posses- 
sion of  the  crown,  as  to  a  person  wrongfolly  in  theposses- 
9aion  of  private  prc^rty.  If  the  crown  had  treated  the 
plaintiff  as  an  intruder,  and  had  proceeded  against  bim  as 
a  person  in  the  wrongful  occupation  of  the  land,  that  might 
have  made  it  a  very  different  case ;  but  so  fiu:  from  any 

18  thiuff 
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diing'of  that  kind  banng  taken' place^  the  occupation         1895. 
by  the  plaintiff  appears  to  have  been  by  the  permission 


of  the  crown.  That  permission  was  not  safficient  to  vest  agam$$ 
in  him  the  legal  interest  in  die  land. .  As  between  the 
crown  and  the  plaintiff,  the  right  of  possession  was  ndt 
taken  away,  from  the  crown,  as  it  would  have  been  if -the 
owner  of  the  land  had  been  a  private  person.  The  paroi 
demise  then  would  have  created  a  tenancy  from  year  to 
year,  or  a  tenancy  at  will. .  But,  although  that  is  not  so 
as  to  land  belonging  to  the  crown,  yet,  I  think,  the  ad^ 
lual  occupation  of  crown  land,  and  enjoyment  >of^  the 
profits,  does^  as  between  the  person  in  such  enjo}mieiit 
and  .possession  and  a  mens  stranger,  constitute  a- right 
which  entitles  the  former  to  maintain  trespass  agf|ifi$t 
any  person  Goming  to  deprive  him  of  any  of  the  fruits 
of  that  possession.  The  doctrine  laid  down  in  the  coat 
in  Leonard  is  consistent  with  the  principles  which  prer 
vailed  in  earlier  times.  According  to  the  old  rule  it  was  an 
answer  t6  an  action  of  trespass  brought  against  a  wrong* 
doer  ii>r  the  defoidant  to  shew  that  the  right  of  soil  waoi  in 
h  thir^  person.  For,  although  it  was  necessary  for  «de« 
fendapt  to  allege  in  his  j^ea  that  he. entered  by  the  com- 
mand (^  the  owiier  of  the  soil,  the  phiintiff  was  not  at 
liberty  to  traverse  the  command.  But  that  doctrine  has 
been  overruled  by  later  cases.  The  law  now  is,  that  an 
entry  op  the  possession  of  another  cannot  be  justified,  un- 
less it  be  made  by  the  authority  of  a  person  in  whom  the 
right  of  soil  is  vested.  So^  in  this  case,  the  question  was 
not  whether,  the  plaintiff  had  a  legal  title  to  the  land,  bat 
assuming  that  he  could  not  retain  the  abtual  possession 
^^aiost  die  crown,  die  question  was,  irfiedier  he  wis 
ciitided)to  iiM  pgasei^iDii  agiunst  a  third  person,  aaidie 
,,  crown 
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1B98*        crown  did  not  treat  him  as  a  wiong  doer.    Ahbougb 
he  couM  not  retain  tbe  possession  against  tlie  kiDg,  I 


agamtt  think  he  may  maintain  trespass  agunst  a  wrong  doer, 
hot  even  agamst  hm  he  cannot  maantain  qeet- 
ment* 

It  appears  to  me,  that  the  payment  of  the  rent,  the 
exercise  of  the  privilege  ofshootingorerdie  land,  and  die 
actual  catting  of  the  grass  by  the  plaiiCiff 's  pemmskm, 
was  sufficient  evidence  to  go  to  the  jury,  and  for  AaA 
to  find  that  the  phuntiff  was  in  the  actasl  pocoeSB?on  ef 
all  but  the  trees.  The  actaal  taking  of  the  glass  fey 
Wattaci  did  not  divest  the  plaintiff  of  his  passctsirti, 
because  the  former  took  it  not  in  his  own  rig^^  bet 
by  permission  of  the  plaintifl^  and  retained  it  oily  by 
his  pennission.  I  think  there  is  no  pretence  for  ssyiog 
that  diere  was  any  dedication  of  tbs  way  to  tbe 
pnblie. 


J.  I  an  of  the  SBOse  opinion.  Oeaerdfy 
speaking,  trespass  mi^  be  maintained  by  a  person  m  die 
adnal  possession  of  land  against  a  wroi^  doer,  even 
where  that  pAsseasion  may  be  wrongful  as  against  a  thbd 
person.  If  a  tenant  hold  over  aiWr  ihe  expimtkn  of 
his  lease,  or  incur. a  forMtnre  by  committing  waste  cr 
otherwise,  die  landlord,  would  have  a  right  to  enter,aiid 
as  against  .him  the  tenant  would  have  no  right  of  pos- 
sesion ;  yet  if  the  landloid  permitted  him  to  coadmie  in 
the  actual  possessions  he  might  maintain  trespass  sgunst 
any  person  entezmg  tqpM  him,  not  having  a  better  tide 
than  himselE  A  par^^  dierdfeve,  may  be  in  sdch  a  sito- 
ation^  that  he  may  be  ttxrncd  out  liimsetf,  i>y  a  person 
having  a  betted  tiU^  bntnotbya  str^ger.    &/itkim 

r.Peai 
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Y^Pefi(a)  is  a  vefy  s^roQg  case  upon  this  sutgecil.  ISS& 
There  the  plaiDtiffwa^  in  posaessMKi  of  glebe  la6d»  uiidtor  h][^ 
a  kiifle  which  bad  become  void  hy  the  noa-jresidaice  <>f  ^  v<b»<< 
the  n^tor,  and  it  was  b^  that  after  the  lea^  had 
become  voidy  the  lessee  had  a  si^BSeion/t  pouession  to 
enable  him  tp  maiatam  trespass  figainsfc  a  uroDg  dMr ; 
aad  die  rector  who  hsd  rendered  this  lease  void  by 
bis  own  .neo-raHdeiioe»  afterwards  iieeorered  posset 
sita  of  the  landia  ejectment^  Ih^gmortm  cL  FUming  v. 
ScoU.{b)  That  is  a  direct  authority  to  shew  that  a 
party  haTing  no  title  as  against  his  landlord,  may  still 
maintain  trespass  against  a  wrong  doer.  The  case  in 
^  Leonard  IS^^  which  is  very  loosely  reported,  is  the 
only  author!^  lor  the  position,  that  an  intrader  on  the 
possession  of  tbe'crawn  cannot  viaiiitaiQ  trespass,  bat 
that  probably  was  considered  to  be  new  law,  for  one  of 
the  judges  did  not  agree  to  the  decision,  and  it  was  sub- 
sequendy  overruled  by  the  case  otjohns&n  v.  Barrett^  al- 
though, perhaps,  that  case  may  more  properly  Apply 
where  office  is  necessary  to  entitle  the  crown  to  possession. 
I,  however,  cannot  consider  that  a  person  who  is  in  pos- 
session of  land  by  pemussion  of  the  crown,  although 

m 

without  title^  is  an  intruder.  The  plaintiff  here  does  not 
claim  under  the  crown  any  interest  for  Hfe,  or  for  years ; 
he  merely  claims  the  actual  possession.  Perhaps  the 
crown  might  call  upon  him  to  account  for  the  whole  pro- 
fits which  he  has  received  from  the  land ;  but  it  does  not 
therefore  follow  that  he  may  not  have  as  much  right  io 
maintain  an  iaction  against  a  wroiig  doer,  as  the  plaintiff 
in  Grahamy.Peat{c\  for  there  the  rector  afterwards  re- 

(«)  1  £att,Si^4.  (6)  8  EaU,  467.  (c)  1  East,  344. 


J86  CASES  IK  TRINITY  TSflM 
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1825.       covered  the  premises  in  ejeetmen^  liod  Mra%  of  coarse,  en- 

titled  to  the  profits  of  the  land.    I  am,  therefore,  of  opi- 

ogairui        nion»  that  so  long  as  the  plaintiff  had  the  Umd  by  lioeoce 

CBAELItWOETir; 

from  the  crown,  he  had  a  sufiieient  possession  to  ename 
him  to  maintain  trespass  against  a  wrong  doer.  I  sbo 
think'  that  there  was  suffident  evidence  for  ths  jury  to  find 
that  be^was  in  the  actud occupation  of  the  land,  and  that 
there  was  no  proof  of  a  dedication  of  die  way  lo  theipbhlic. 
The  rale  for  a  new  trial  must,  therefore^  be  diachaiged. 

Rule  discbaiged. 


Wright  against  Court  and  Others. 

A  coDitable  tr-  HPRESPASS  and  &lse  imprisonment.    The  dedaration 

ratting  a  man  X 

onuupicionof  alleged  that  the  defendants. on  the  Sd  o( November 

felony  must  tak^  * 

him  before  a  ,1824,  assaulted  and  imprisoned  the  plaintiff  upon  an 

examined  as  unfounded  charge  of  felony,  and  kept  him  so  imprisoned 

aonab^  cmi?^  ^^^  ^^®  ^^  ^^  NovembeTj  when  they  handcuffed  him  and 

j^^^Vd?  took  hina  before  a  justice,  and  there  again  imprisoned 

dbT^^/^w"*  him  for  12 hours.     Plea  first,  not  guilty;  secondly,  as 

that  the  patty  ^  the  assaulting  and  imprisoning  the  plaintiff  for  the 

whose  goods 

had  been  stolen  stiace  of  time  in  the  declara^on  first  mentioned,  and 

might  have  an 

opportunity  of  afterwards  handcuffing  him,  and  taking  him  before  a 

witnessef  and  justice,  and  imprisoning  him  there  for  the  time  secondly 

to  pro?e  the  mentioned  in   the  declaration,  defendants  said,  that  a 

b^'d^*!^.  felony  had  been  committed  in  the  warehouae  of  one 

Semble,  that  a  Clarke ;  the  plea  then  stated  circumstances  firom  which 

eonstalne  cannot  *  .  *^ 

ju^  hand-  they  suspected  that  plaintiff  was  concerned  in  the  felony, 

cuffinga  prisoner  ''  ,  '^  .  . 

unloM  he  has  wherefore  Court  being  a  constable  and  the  others  as  his 

attcmpled  to 

escape,  or  unless 

H  be  neeesssry  in  otlsr  tp  pitvtttt  his  doing  iOb 

assistants 
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i»sistants  took  plaintiff  and  imprisoned  him  for  the  qMipe        1S35. 


of  time  io  the  declaration  mentioned  in  that  behall^  in  ^uohv 
order  to  carry  him  before  a  justice,  the  saime  being  a  c^*^ 
reaaonable  time  for  that  purpose  and  for  the  purpose  of 
in&imiiig  Clarke  of  the  apprehension  of  the  plaintiff 
upoa  anch  tiiapicion,  and  for  die  purpose  of  enabling 
Oarke  to  procnre  the  necessary  evidence,  and  collect  the 
neoeseary  witnesses,  to  prove  the  facts  of  the  said  feloniottt 
steeling^  &c ;  aad  the  defendants  fiirther  said,  that  sxn 
die  said  6th  oi  November  they  handcuffed  plaintiff  as  in 
the  dedaratien  mentioned,  in  order  to  prevent  his 
escape,  and  took  kirn  so  handcuffed  before  a  justice^  to 
be  then  and  there  interrogated  and  examined  touching 
the  said  fidony,  and  the  justice  directed  him  to  be  de» 
tained  for  further  examination;  wherefore  defendants 
again  imprisoned  him  for  the  space  of  time  in  the  de- 
claratum  in  that  behalf  mentioned.  There  were  other 
pleas  similar  in  substance*    Demurrer  and  joinder. 


Cwmood  in  support  of  the  demurrer  contended,  that 
die  canaes  of  suspicion  mentioned  in  the  plea  were  in- 
sufficient* 

OldnaU  Bmssell  contra,  contended  that  they  were 
reasonable  grounds  of  suspicion,  and,  therefore,  a  justi* 
fication  to  the  constable  and  his  assistants. 

Per  Curiam.  The  plaintiff  alleges  that  he  was  im- 
prisoned for  three  days,  and  the  first  special  plea  ad-* 
mits  that  he  was  imprisoned  for  that  space  of  time 
be&re  he  was  taken  to  the  magbtrate  for  examination, 
and  avers  that  it  was  a  reasonable  time  for  that  purpose^ 
and  for  enabling  Clarke  to  collect  and  bring  his  witnesses 

Vol.  IV.  R  r  ^ 
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1825. 

Wright 
agaiust 

COL'Kt. 


to  prove  the  felony.  But  it  is  the  duty  of  a  person 
arresting  any  one  on  suspicion  of  felony  to  take  him 
before  a  justice  as  soon  as  he  reasonably  can  (a),  and  the 
law  gives 'no  authority  even  to  a  justice  to  detain  a'person 
suspected,  but  for  a  reasonable  time  till  he  may  be  ex- 
amined. (6)  The  justice  might  have  been  justified  in 
ordering  this  plaintiiF  to  be  detained  until  Clarke  ooold 
bring  his  witnesses^  but  it  is  clear  that  the  defendants 
had  no  authority  to  detain  him  without  such  order. 
The  defendants  have  also  justified  handcuffing  the 
plaintiiF  in  order  to  prevent  his  escape,  but  they  do  not 
aver  that  it  was  necessary  for  that  purpose,  or  that  he 
had  attempted  to  escape.  For  these  reasons  the  special 
plea  is  insuflicient,  and  judgment  must  be  ^ven  in  &vor 

of  the  plaintiff. 

Judgment  for  the  plaintiff. 


(a)  Com%  Dig*  Imprisonment,  H.  4. 


(A)  lb.  H.  5. 


A  public  right 
ttf  BaWgRtion 
in  A  river  or 
creek  may  )>e 
eztinguiabed 
eiUier  by  an 
act  of  parlia- 
ment or  writ 
of  ad  quod 
damnum  and 


The  King  against  Montague  and  Others. 

TNDICTMENT  for  cutting  a  trench  across  a  common 
and  ancient  King's  highway,  leading  from  the  parish 
of  HoOf  in  the  county  of  Kentf  unto  and  through  the 
parish  of  Stoke  in  the  county  aforesaid,  and  tlience  unto 
and  into  the  parish  of  Saint  James  in  the  Isle  of  Grain 
i    uinti  n         ^^  ^^  ^^^^  county,  used  for  ail  the  King's  subjects  with 
thereon,  or  un.-    horses,  carts,  and  carriages,  &c.     Plea,  not  guiltj.    At 

cumstances  by 

commisaioners  of  sevrerst  or  by  natural  causes,  such  as  the  recess  of  the  sea  or  an  aocnmu- 
lation  of  mud,  &c,,  and  where  a  public  road  obstructing  a  channel  (once  navigable)  has 
existed  for  so  long  a  time  that  the  state  of  the  channel  at  the  time  when  the  road  was  msde 
cannot  be  proved ;  in  favor  of  the  existing  state  of  tilings  it  must  be  jlkesumcd  Uiat  the  right 
of  navigation  was  extinguished  in  one  of  the  modes  before  mentioned,  and  the  road  cannot 
be  removed  as  a  nuisance  to  that  navigation. 

Every  creek  or  river  into  whicli  the  tide  flows  is  not  on  that  account  neoessarify  a  public 
navigable  channel,  iMough  sufficiently  large  for  that  purpose,  per  Bfytey  J. 

the 
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the  trial  before  Graham  B.  at  the  Surrey  snmmer  asaizesy        1825. 
1824^  (the  indictment  having  been  removed  into  that  ^ 

ooon^  for  trial  by  rule  of  (his  court)  it  appeared  in  evi-  agamM 
dence  that  the  road  in  question  was  an  embankment 
across  Yantht  Creeky  which  runs  on  the  west  side  of  the 
Ide  of  Graifij  and  unites  the  Thames  and  the  Medway. 
The  defendants  cut  down  the  embankment  by  order  of 
the  corporation  of  London^  who  contended  that  Yantlet 
was  a  public  navigable  stream,  and  that  the  road  im- 
properly obstructed  it.  It  was  proved  that  from  time, 
tp  time  during  the  last  20  years  the  road  had  been 
raised  by  die  inhabitants  of  Stoke  and  Grain^  and  had 
during  all  that  time  been  made  so  high  that  no.  boats 
could  pass  over  it  at  any  time,  but  for  SO  or  40  years 
preceding,  light  boats  drawing  but  little  water  had  oc- 
casionally been  able  to  pass  over  for  half  an  hour  before 
and  after  high  water,  and  several  instances  of  their  hav- 
ing done  so  were  spoken  to  by  the  witnesses.  When 
the  embankment  or  road  had  been  removed,  the  remains 
of  an  ancient  bridge  were  discovered;  it  appeared  to 
have  been  of  considerable  dimensions  both  in  height 
and  width,  but  no  evidence  could  be  adduced  as  to  the 
time  4Nrhen  it  was  erected,  or  when  it  fell  to  decay,  nor 
to  shew  for  what  purpose  it  was  built,  whether,  for  the 
purposes  of  the  navigation  of  the  creek,  or  merely  to 
support  the  road  from  Stoke  to  the  Ide  of  Grain.  But 
it  was  contended  for  the  defendants  ttiat  the  size  of  the 
arch  being  sufficient  for  navigation,  and  greater  th^n 
was  necessary  for  the  purposes  of  the  road,  it  must  .he 
presumed  to  have  been  so'  constructed  in  order  that  it 
might  not  impede  an  ezbting  navigation ;  and  that  if 
there  had  at  any  time  been  a  public  navigation  through 
the  creek,  it  could  not  be  legally  put  an  end  to  without 
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18S5.  an  act  of  Parliament.  The  learned  judge  in  summing 
_    --  lip  assumed  that  there  had  been  a  .public  navigatkxi 

agfiina  tlirough  the  creek,  but  said  it  was  probable  that  it  had 
been  obstructed  by  a  natural  deposit  of  silt  and  mud, 
and  that  the  bridge  might,  on  that  account;  have  been 
suffered  to  go  to  decay,  and  the  causeway  made  in  lieu 
of  iu  That  the  only  evidence  of  actual  navigation  was 
by  very  small  boats  at  certain  periods  of  the  tide,  and 
that  the  defendants  could  not  at  all  events  justify  cutdi^ 
away  the  embankment  more  than  was  necessary  to  open 
the  navigation  to  such  boats  to  the  extent  spoken  of  by 
the  witnesses.  The  jury  having  found  the  defendants 
guilty, 

« 

Gumtj/f  in  Michaelmas  term,  obtained  a  rule  nisi  for 
a  new  trial,  upon  the  ground  that  the  learned  Judge 
ought  to  have  left  it  to  the  jury  to  say  whether  tbere 
bad  been  anciently  a  public  navigation  Arougfa  TanSd 
creek,  and  should  have  told  them  that  such  a  navigation 
could  be  put  an  end  to  by  an  act  of  parliament  alone, 
according  to  the  doctrinie  laid  down  by  Hdbtpfi  J.  in 
Vooght  V.  Winch,  (a) 

«  • 

Martyat  (with  whom  were  D.  PoUoek  and  TiaH) 
shewed  cause^  and  Gvmetfj  the  Recorder  of  Lofuta* 
the  Common  Seijeani^  BoUandj  Tindcd^  Lafs)f  and  Jfirv- 
house  supported  the  rule.  The  case  was  veiy  dabor- 
ately  argued.  On  the  one  hand  it  was  contended  Atf 
the  evidence  did  not  prove  that  a  public  navigatian  bad 
ever  existed  in  the  creek ;  on  the  other,  that  diere  was 
sufficient  evidence  in  that  respect,  and  that  it  AoM 
have  been  left  to  the  jury  to  decide  upon  it 

Baylet 
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BunjBT  J.  I  am  oTofHiHon  that  tbere  Ought  not  to  1825. 
be  a  new  trial  in  this  case.  It  has  been  urged  that  it  TheKnra 
ought  to  have  been  left  to  the  jury  to  decide  whether  ^  •§abut 
there  had  or  had  not  been  a  public  navigation  through 
Yantiti  creek ;  but  the  learned^  Jndgs  q)pears  to  have 
put  the  caae  even  more  fitvorably  for  tlie  defendants*  for 
the.  whole  c^his  summing  up  was  founded  upon  a  sup- 
pootioDy  that  at  some  far  distant  period  there  was  such 
a  navigation.  Even  if  there  had  been  a  defect  in  the 
direction  in  that  respect*  we  ought  not  to  grant  a  new 
trial*  if  we  are  satisfied  upon  the  evidence  either  that 
there  never  was  a  public  navigation*  or  that  it  had  been 
legalljr  put  an  end  tow  It  was  for  the  defendant  to  make 
out  that  there  once  was  a  public  navigation.  Now  it  does 
not  tieoessarily  follow*  because  the  tide  flows  and  re* 
6ow8  in  any  particular  place*  that  it  is  therefore  a  public 
navigation*  although  of  sufficient  size.  In  The  Mayor 
ijf  Lgfrmv.  Turner  (a),  which  was  error  from  the  Com- 
mon Pleas*  it  appeared  that  Jiimer  brought  case  against 
the  ^corporation  oiLynn  for  not  repairing  and  cleansing 
a  certain  creek  or  fleet*  called  Dowshitt  Fleets  into  which 
the  tide  of  the  sea  was  accustomed  to  flow  and  reflow* 
ts  firom  tune  immemorial  they  had  been  used*  whereby 
the  sea  was  prevented  from  flowing  therein*  so  that  the 
creek  was  rendered  unnavigable*  and  the  plaintiff  obliged 
to  cairy  his  com  round  about  The  second  count  con- 
tamed  no  allegation  of  fecial  damage.  Judgment  by 
debnlt*  and  damages  assessed  on  a  writ  of  enquiry.  For 
the  plaintiflf  in  error  it  was  contended  that  the  second 
count  was  bad,  for  that  the  declaration  shewed  the  locus 
in  quo  to  be  a  navigable  river*  tliat  it  was  therefore  pub'- 
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1825.       lie,  and  no  individual  could  maintain  an  action  for  an 
ThoKncG     ^^i^^  ^  ^^  without  shewing  special  damage.    But  Lord 

agaimi  Monsfield  says,  ^'  How  does  it  appear  that  this  is  a  na- 
vigable river  ?  The  flowing  and  reflowing  of  the  tide 
does  not  make  it  so,  for  there  are  many  places  into 
which  the  tide  flows  which  are  not  navigable  rivers,  and 
the  place  in  question  may  be  a  creek  in  their  own  pri- 
vate estate."  Again,  in  MUes  v.  Ro$e  (a),  GUAs  C.  J. 
say^  that  the  flowing  of  the  tide,  though  not  ahsdntely 
inconsistent  with  a  right  of  private  property  in  a  creek, 
is  strong  piim&  facie  evidence  of  its  being  a  public  na- 
vigable river ;  and  Heath  J.  expresses  the  sameopinion. 
The  strength  of  this  primft  &cie  evidence  arising  fiom 
the  flux  and  reflux  of  the  tide,  must  depend  upon  the 
situation  and  nature  of  the  channel.  If  it  is  a  broad  and 
deep  channel,  calculated  for  the  purposes  of  commerte, 
it  would' be  natural  to  conclude  that  it  has  been  a  pub- 
lic navigation ;  but  if  it  is  a  petty  stream,  navigable  only 
at  certain  periods  of  the  tide,  and  then  only  for  a  t eiy 
short  time,  and  by  very  small  boats,  it  is  difficult  to 
suppose  that  it  ever  has  been  a  public  navigable  channel 
[The  learned  Judge  then  commented  at  length  upon  the 
evidence,  to  shew  the  probabili^  that  there  never  had 
been  a  public  navigation  through  the  creek  in  qoesdon.] 
But  even  supposing  this  to  have  been  at  some  time  a 
public  navigation,  I  think  that,  from  the  manner  in 
which  it  has  been  neglected  by  the  public,  and  from  the 
length  of  time  during  which  it  has  been  obstnided^  it 
ought  to  be  presumed  that  the  rights  of  the  public  have 
been  lawfully  determined.  Most  probably  the  rights  of 
the  public  (if  they  ever  had  any)  arose  from  the  flax 


(a)  5  Tawa.  706. 
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and  r^ux  of  the  tides  of  the  sea,  so  as  to  make  the        1825. 
channel  navimble.     If  then  the  sea  retreated,  or  the      _    ^ 

^     ^  ^  The  KiKa 

channel  silted  up,  sp  as  to  be  no   longer  navigable,        egnnft 
why  should  not  the  public  rights  cease?     If  they  arose 
from  natural  causes,  why  should  not  natural  causes  also 
pat  an  end  to  them?    But  they  might  also  be  put  an 
end  to  by  act  of  parliament,  or  by  writ  of  ad  quod  dam- 
num, and,  perhaps,  by  commissioners  of  sewers,  if  there 
were  any  appointed  for  the  district,  and  they  found  that 
it  would  be  for  the  benefit  of  the  whole  level.    For  these 
reasons  it  appears  to  me,  that  if  thb  case  were  sent 
down  for  trial  again,  tlie  jury  would  be  bound  to  find 
either  that  there  never  was  a  public  navigation  through 
the  locus  in  quo,  or  that  it  had  been  determined  by 
some  lawful  means.    The  rule  must  therefore  be  dis.? 
chaiged. 
* 
HoLROYD  J.    I  also  think  that  a  proper  verdict  was 
found  in  this  case*     From  the  great  length  of  enjoyment 
of  the  road  across  Yantlet  creek,  every  reasonable  pre- 
sumption is  to  be  made  that  it  was  lawfully  formed. 
The  defence  set  up  against  the  indictment  is,  that  there 
was  a  public  right  of  navigation  there,  and  that  the 
embankment  was  an  obstruction  to  it     The  evidence 
leads  to  a  conclusion,  that  there  never  was  a  public  right 
of  navigation ;  but  admitting  it  to  have  existed  at  some 
former  period,  another  quesdon  arises,  viz.  whether  it 
may  not  have  been  extinguished.     It  appears  by  the  re- 
port of  Foqght  V.  Winchj  that  I  then  stated  that  a  public 
rij^t  of  this  description  could  only  be  determined  by  an 
act  of  parliament.    I  am  bound  to  correct  that  opinion, 
for  upon   looking  into  the  authorities,  I  am  satisfied 
that  it  may  be  done  by  a  writ  of  ad  quod  damnum,  and 
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I8S5#       im  inqubitioo  found  thereupon  by  a  jury.     SO}  abo,  it 
JTJ^^     may  be  extinquished  by  natural  causes.    In  Com.  Dig. 
agama        Chimin^  (A  I.),  it  is  said  **  A  navigable  riy»  is  in  the 
nature  of  a  highwayi  and  if  the  water  alters  ito  course, 
the  way  alters,  per  Tkorp^  22  Ass.  M,^   and  in  Aat 
book,  it  IS  thus  stated  <*  et  nota.    Thorp  saith,  If  a  water 
be  a  higb  stveet,  which  water  by  its  own  force  changes 
its  course  upon  another  soil,  yet  it  shall  have  there  the 
same  high  street  as  it  had  before  in  its  ancient  coarse,  so 
that  the  lord  of  the  soil  cannot  disturb  the  new  coarse," 
which  is  not  merely  the  dictum  of  7^0771  J.  but  be  states 
it  to  have  been  so  held  in  the  case  of  NoitinghmL    It 
seems,  therefore,  that  the  right  of  way  which  existed  on 
account  of  the  navigation  of  the  river,  ceased  in  the  orw 
ginal  channel  when  the  river  changed  its  course,  hot 
followed  the  riv^r  to  its  new  course.  If  then  tfie 'water  of 
the  sea  recedes  so  that  a  stream  formerly  navigable  ceases 
to  be  so,  why  should  not  the  rights  of  the  public  be 
extinguished,  particularly  where  other  rights  have  been 
superinduced,  as  the  right  of  way  in  the  present  case? 
The  right  of  way  might  also  be  extinguished  by  writ  of 
ad  quod  damnum.   In  Pitz  nat  Bre*  515,  it  is  sauI,  ^If 
'tfiere  be  an  ancient  trench  or  ditch  coming  irom  the  sea^ 
by  which  boats  and  vessels  use  to  pass  to  the  town,  if 
the  same  be  slopped  in  any  part  by  outrageousness  of  the 
sea,  and  a  man  will  sue  to  the  king  to  make  a  new  tr^ch, 
and  to  stop  the  ancient  trench,  &c.,  they  ought  first  to  sae 
a  writ  of  ad  quod  damnum  to  inquire  what  dama^  it 
will  be  to  the   king  or  others.*'    There  is  no  dotfct 
that  such  a  public  right  may  be  extinguished  by  act  of 
parliament.     In  ikvor  of  the  long  enjoyment  of  the  road 
in  its  present  state,  I  think  that  we  are  bound  to  pre- 
sume, that  if  a  right  of  public  navigation  ever  existed, 
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it  was  determined  by  one  or  other  of  the  means  to  which  1825. 

I  have  alluded,  and,  if  that  were  so,  the  defendants  were  ' 

properly  found  guilty.  ,  agahut 


MoUMTAQVJ 


L.ITTLEDALE  J.    I  am  of  the  same  opinion.    There 
were  two  questions  in  this  case ;  firsti  whether  anciently 
this  was  a  continuing  subsisting  navigation  used  by  the 
public ;  and)  secondly,  whether  that  was  put  an  end  to 
by  l^al  means.     Upon  looking  tlirough  the  evidepce^  I 
think  that  this  never  was  a  continuing  subsisting  navi* 
gallon  used  by  the  public.     But  supposing  it  to  have 
been  so,  then  was  it  legally  put  an  end  to  ?  That  might 
be  done  by  act  of  parliament,  by  writ  of  ad  quod  dan^ 
num,   and,  I  conceive,  under  certain  circumstances  by 
commissioners  of  sewers«    I  agree  that,  in  order  to  quiet 
possessions,  we  ought  tb  make  all  reasonable  presump- 
tions in  fiiYor  of  the  existing  state  of  things.  .  But  I  am 
not  disposed  to  act  upon  the  presumption,  either  of  an 
act  of  parliament,  or  a  writ  of  ad  quod  damnum,  or  pro- 
ceedings by  commissioners  of  sewers,  unless  there  be 
some  evidence  to  warrant  that  presumption.     In  the 
present  case^  it  appears  to  me  a  more  reasonable  pre«> 
sumption,  that  the  passage,  tf  it  ever  existed,  wasstopp^ 
up  by  natural  causes,  by  the  recess  of  the  sea,  or  by  an 
accumulation  of  silt  and  mud,  which  we  know  by  ex- 
perience is  constantly  going  on  in  many  of  the  harbours 
of  this  country,  and  by  which  they  would  eventually  be 
choked  up,  unless  artificial  means  of  cleansing  them 
were  adopted.    For  these  reasons  I  think  that  the  verdict 
ought  not  to  be  disturbed. 

Rule  discharged. 
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}S25. 


Doe  on  the  Demise  of  Morecraft  against 

Meux  and  Others. 


Where  a  1c«m 
contained  co* 


17  JECTMENT  for  the  recovery  of  certain  premises 

Tenants  to  keep  in  the  parish  of  Si.  Paul,  Cooent   Garden,  in  the 

repair,  and  to  couotv  of  Middlesex.    The  demise  was.  laid  on  the  27th 

dhm  montha  of  December  1823.     At  the  trial  before  Mbott  C.  J^  at 

^^ht^  of  the  WeUminster  Sittings  after  Trinity  Term,  1824^  a 

to^'ofuy  ▼«"^dict  was  found  for  the  plaintiff^  subject  to  the  opinion 

corenant,  and  ^f  jjjjg  Cpm^  upon  the  Mowiuff  casc.  The  lessor  of  the 

the  premuea  ^  ^ 

being  out  of  -    plaintiff  on  the  day  of  the  demise  and  still,  was  and  is 

repair,  the  land- 
lord gave  a        landlord  of  the  premises  in  question.     By  indenture  of 

notice  to  repair  ' 

within  three  Icaso  made  the  1st  of  Jime  1769,  between  S^Badn/ 
that  thiJ  was  a'  and  J.  Bowley  of  the  one  part,  and  J.  Chase  and  J.  Cox 
forfeiture  in-  ^^  ^^  ^^^^  P^^  '^*  Bowley  and  J.  EffwUnf  demised  the 
bleach  of  the  pre^ises  In  question  to  J.  Chase  and  J.  CoCf  for  sevenly- 
generai  oov»-  f^ite^  years  and  a  quarter,  from  LoAf-dty  1769,  with  the 
the  prenaises      usual  reddendum  and  covenant,  to  pay  rent,  and  oon- 

in  repair,  and  ^    ,  * 

that  the  land-    taiuing  Covenants    of  the  lessees  for  theaiselve$  and 

lord  could  not  ^  .  « 

bring  eject-  assigns,  and  a  clause  of  re-entry,  as  follows :  ^  And  the 
the  expiration  Miid  t7*  Chase  and  J.  Cox,  for  themselves,  their  executors, 
nooths.  '^       ^^^9  ^^  ^^^  ^^  ^^  tliem  doth  covenant,  that  thqri 

their  executors,  &&,  shall  and  will,  at  their  own  proper 
costs  and  charges,  from  time  to  time  and  at  all  times 
hereafter,  during  the  term  hereby  granted,  when  and 
as  often  as  need  shall  be,  well^  and  snffidently  repairi 
suf^rt,  and  keep  the  said  messuage,  &c.  in,  by,  and  with 
all  and  all  manner  of  needfiil  and  necessary  reparations 
and  amendments  whatsoever,  and  so  yield  them  up  at 
the  end  of  the  term.    And  further,  that  it  shall  and  may 

20  te 
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be  lawful  to  and  for  the  said  &  JSowley  and  her  assigns*  1825. 
during  the  continuance  of  her  estate  in  the  said  demised  ' 
premises*  and  after  the  determination  thereof*  to  and  'iS'^ 
Sar  the  said  J.  Baaalejfj  his  heirs*  and  assigns*  &c.*  at 
her,  his*  or  their  free  wills  and  pleasures*  at  any  con- 
venient hour  in  the  day  time*  twice,  or  oftener  in  every 
year  of  the  said  term*  to  enter  upon  the  premises*  and 
see  the  state  and  condition  of  the  reparations  of  the 
same ;  and  of  all  defects  and  want  of  reparations  then 
and  there  found*  to  give  or  leave  notice  or  warning  in 
writing*  at  the  said  demised  premises,  unto  or  for  the 
said  c7.  Chase  and  J.  Cox,  their  escecutors*  &c.*  to  repair 
and  amend  the  same  within  three  calendar  months  then 
next  ensuing;  within  which  space  of  three  months  the 
said  Jm  Chase  and  «/•  Cax^  for  themselves* their  heirs*  ex- 
ecutors* &C.*  do  covenant  to  repair  and  amend  all  such 
defects*  of  which  such  notice  or  warning  shall  be  so 
given*  Proviso  for  re-entry  if  Chase  and  Cox^  their 
executors*  &c.*  shall  QOt  perform*  fulfil*  and  keep  all 
and  singular  the  covenants  in  the  said  lease*  to  be  by 
them  performed*  &c"  The  said  term  and  interest  in  the 
premises*  vested  in  the  defendants*  before  the  dilapida- 
tions and  notice  to  repair  hereinafter  mentioned.  The 
premises  being  in  some  respects  out  of  repair*  the  lessor 
of  the  plaintiff  on  the  7t}i'  of  August  182S*  caused  a 
written  notice  to  repair  to  be  served  on  the  defendants*  . 
requiring  them  to  do  certain  necessary  repairs  therein 
mentioned*  within  three  months  then  next  following,  in 
these  words:  '*I  do  hereby  require  you  to  repair  and 
amend  the  same  within  the  space  of  three  calendar 
months,  from^  the  delivery  of  this  notice^  as  witness  my 
hand  this  6th  day  of  August  182S.  W.  Morecraft" 
On  tlie  24fth  of  October  1823,  the  lessor  of  the  plaintiff 

received 
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1 88&  received  of  the  defendants  hd(fa  yearns  reni^  to  SepUmber 
*r~*~  Mtb,  1823.  The  dedaration  in  ejectment  in  this  cause 
<«a*i>«<  was  served  on  the  28  th  of  October  1828,  bebir  pre* 
viously  to  the  expiration  of  the  said  three  montfis'  notice 
to  repair;  The  premises  were  and  continued  oot  of 
repair  from  the  time  of  serving  the  said  notice  to  repair^ 
until  the  time  of  the  trial  of  this  action* 

Chittj/^  for  the  pli&intiff.  The  covenants  in  this  lease 
to  keep  the  premises  in  repair  generally,  and  to  repair 
within  three  months  after  notice,  are  independent  cove* 
nants,  and  a  breach  of  either  operated  as  a  forfeiture 
of  the  lease.  The  case  in  this  respect  diflers  from 
HcrsefbU  v.  Te^ar  (a),  where  all  that  related  to  the 
repairs  was  one  covenant.  It  will,  perhaps,  be  uiged, 
that  the  notice  to  repair  which  was  given  in  tUa 
case^  operated  as  a  waiver  of  the  forfeiture;  bot  it 
could  not  have  that  effect,  being  imalc^us  to  a  second 
notice  to  quit,  which  has  been  held  not  to  be  a  wsiier 
of  the  first  In  Roe  d.  Goatfy  v.  Paine  (ft),  it  i^peared 
that  a  lease  had  been  made  with  covenants  similar  to 
those  in  question,  viz«  to  keep  the  premises  in  repair, 
and  to  repair  within  three  months  after  notice.  The 
landlord  gave  a  notice  to  repair  forthwith,  and  broogbt 
gectment  within  three  months  after  giving  that  notice^ 
and  Lord  EOenborough  held,  that  the  notice  was  not  a 
waiver  of  theTorfeiture.  The  wordjorthwith  in  that  no' 
tice  may  be  relied  on  as  making  a  distinction,  but  if  (he 
covenants  are  independent,  the  notice  to  repair  irithin 
three  months  cannot  affect  the  forfeiture  incurred  by 

(a)  7  TtLuni,  SB5.  (b)  S  Cbn^  530. 

Ii  breach 
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a  breacb  of  the  general  covenant  to  keep  the  premises       1835. 
in  rqmir  at  all  times  during  the  term.  ^^ 


Brougkatn  contrik,  was  stopped  by  the  Court 

Bayley  J.    The  landlord  in  this  case  bad  an  option 

to  proceed  on  either  covenant,  and  after  giving  notice  to 

repair  within  three  mondis,  he  might  have  brought  an 

action  agsunst  the  defendant  upon  the  former  oovaiant 

for  not  keeping  the  premises  in  repair.    But  that  is  veiy 

diffiarent  from  insisting  upon  the  forfeiture.    It  is  said 

that  the  premises  being  out  of  repair  on  the  6th  of 

August^  when  the  notice  was  given,  the  lease  was  thereby 

fer^ted.     But  the  landlord  has  affirmed  that  the  lease 

subsisted  up  to  the  29th  of  Septembety  by  receiving  the 

rent  wbich  became  due  at  that  period.     It  is  plain, 

therefore,  that  he  did  not  intend  to  insist  upon  an  im* 

mediate  forfeiture  at  the  time  when  the  notice  was  given, 

and  I  think  that  notice  amounted  to  a  declaration  that 

he  sboald  be  satisfied  if  the  premises  were  repaired 

witbin  three  months,  and  that  he  thereby  precluded 

himself  from  bringing  an  ejectment  before  the  expiration 

of  that;  period.    In  Doe  v.  Paine  the  language  of  the 

notice  was  very  different,  die  tenant  was  required  to  put 

the  premises  in  repair  fortkmth  ;  that .  did  not  prevent 

the  landlord  from  bringing  his  ejectment  at  any  time. 

That  case,  therefore,  is  no  authority  for  the  present 

lessor  of  the  plaintiff  and  for  the  reasons  already  given 

I  think  that  our  judgment  must  be  for  the  defendants. 

HoLROYD  J.  I  am  of  opinion  that  this  ejectment  was 
brought  too  soon,  for  it  appears  to  me  that  the  notice 

requiring 


agaitut 

Mmvm* 


Miux. 
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18S5.  requiring  the  tenant  to  repair  within  diiee  months  was 
equivalent  to  an  admission  that  the  tenancy  would  oon- 

ofatn^  tinue  up  to  the  expiration  of  that  time.  If  it  did  not 
operate  as  a  waiver  of  the  forfeiture  incurred  by  bread 
of  the  covenant  to  keep  the  premises  in  repair,  the  land- 
lord might  be  able  to  bring  ejectment  after  the  tenant 
had  put  the  premises  into  complete  repair  pursuant  to 
the  notice ;  which  would  be  extremely  unjust  Bat  I 
think  that  although  the  action  for  breach  of  covenant 
would  remain,  yet  the  forfeiture  was  waived  The 
drfendants  are,  therefore,  entitled  to  our  judgment 

LiTTLXDALE  J.  concurred. 

Po&tea  to  the  defendants. 


,  Doe  d.  Bosnall  against  Uarv£Y. 

XttiUilor  bcioff 

aeited  in  fee  of  1^  JECTMENT  for  premises  in  Cawden^  in  KenL  At 
kind  derSd  *  ^^  ^^^  before  Graham  B.,  at  the  summer  assises 

Mtate^ofafhis  ^^^  ^®  county  otKentf  1824-,  the  jury  found  a  special 
t^^dA  ^^^^^^  stating  that  one  Nicholas  Chapman  was  seised 
Uie  term  of  his   |q  fee  of  three  undivided  fourth  parts  of  certain  lands, 

nntunl  life,  and 
from  artl  after 

the  determination  of  that  estate  to  trustees  to  preserve  contingent  remainden  and  from  sad 
after  the  decease  of  T-  C  to  and  amongst  all  aiiid  e?ery  thelieirsof  the  bodyof  the  ssid  T.C 
as  well  female  as  male,  such  heirs,  as  well  female  as  male»  to  take  as  tenants  in  ooomoo, 
and  not  as  joint  tenants,  and  for  default  of  such  issue  to  trustees  for  a  term  of  500  jtais, 
upon  tnut  that  tbcy  should  as  soon  as  might  be  after  the  decease  of  7.  C,  in  case  be  sboold 
die  without  issue  of  his  body  lawfully  bmtten,  raise  a  sum  of  money  to  be  applied  to  the 
maintenance  of  his  niece,  and  after  the  determination  of  the  said  term  of  500  yean  he  de- 
vised the  same  to  his  nephews  7.  C.  and  C  C.  fbr  and  during  their  respective  natuml  livcif 
to  tske  as  tenants  in  common,  and  not  as  joint  tenants,  and  from  and  after  their  mpcctite 
deceases  unto  and  amongst  aU  and  every  the  heirs  of  the  respective  bodies  of  the  sakl  T.  C. 
and  C  C«»  as  weU  female  as  male,  lawfully  begotten  or  to  be  begotten,  such  heirs  to  take  ss 
tenants  in  common  and  not  as  joint  tenants,  and  in  default  of  audi  issue  to  his  own  r^t 
for  ever ;  Held,  that  7>  C*  took  an  estate  tail  in  the  devised  premises. 

messuages* 
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messuages,  and  premises,  at  Cemdoif  in  the  county  of  1825. 
KefU,  and  of  three  undivided  fourth  parts  of  a  moiety  «— 
of  the  manor  of  Cawden^  which  were  respectively  of  the       a^^Mt 

IllftTlT. 


tenure  of  gavelkind,  and  being  so  seised,  made  and. 
published  his  last  will,  bearing  date  the  16th  of  Feb. 
1763,  executed  so  as  to  pass  freehold  estates,  and 
thereby  devised  as  follows.  After  giving  several  pecu« 
niaiy  legacies,  which  it  is  unnecessary  to  mention. 
^  Also,  I  give  and  devise  all  other  my  manors,  messuages, 
or  tenements,  houses,  buildings,  lands,  hereditaraent3, 
and  real  estate  whatsoever  and  wheresoever,  subject 
nevertheless,  and  liable  to  the  pajrment  of  so  much 
money,  as  my  personal  estate  shall  faH  short  of,  or  be 
deficient  in  paying  my  debts  and  legacies,  unto  my  said 
nephew  Thomas  Chapnum^  for  and  during  the  term  of 
his  natural  life.  .  And  from  and  after  the  determination 
of  that  estate,  I  give  and  devise  the  same  unto  Thomas 
Bichardson  and  Nicholas  Lock^  and  their  heirs,  during 
the  life  of  the  said  Thomas  Chapman^  to  the  intent  to  pre- 
serve and  support  the  contingent  uses  and  remainders 
heranafter  limited ;  but,  nevertheless,  in  trust,  to  per- 
mit my  said  nephew  Thos.  Chapman  to  receive  the  rents 
and  profits  thereof  during  his  natural  life;  and  from  and 
after  the  decease  of  lAy  said  nephew,  Thos.  Chapman^ 
then  I  give  and  devise  the  same  to  and  amongst  all  and 
every  ihe  heirs  of  the  body  of  the  said  Thos.  Chapman  as 
lodt female  as  male^  Ureoftdbf  to  be  begotten^  such  heirs  aswell 
female  as  male  to  take  as  tenants  in  common^  and  not  as 
joint  tenants^  and  for  default  of  such  issue^  [I  give  and 
devise  the  same  premises  unto  the  said  Thos.  Richardson^ 
and  Nichs.  Lock^  and  the  survivor  of  them,  his  heirs  and 
assigns,  for  and  during  the  term  of  500  years,  upon 
trust,  that  they  the  said  Thos.  Bichardson^  and  Nichs. 
Locky  shall,  and  do  as  soon  as  conveniently  may  be  after 

the 
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1825*       the.deoease  of  the  s«id  Thos.  Chapman^  in  cau  he  AaU 
Uj„         die  without  issue  qf  his  hoAf  Unafidly  to  he  begotten^  but 
^^^^      not  otherwise^  raise  thereout,  either  by  sale  or  mort- 
gage, as  they  shall  think  fit,  the  sum  of  S00{.  of  lawful 
money  of  Great  Britain^  and  place  the  same  out  at  in- 
terest  on  goyemment  or  other  securities,  and  paj  and 
apply  the  whole  or  such  part  of  the  interest  or  produoe 
thereof  as  they  or  the  survivors  of  them  shall  tiunk 
proper,  towards  the  miuntenance  and  education  of  my 
fiieoe  Ann  Chapman^  sister  of  my  said  nephew  lict. 
Chapman^  until  she  attuns  her  age  of  twentjHine  Tears, 
in  case  the  said  Thos.  Chapman  shall  hegppem  io  die 
without  issue  before  she  attdns  the  age  of  tweaty^me 
years.    And  when  she  shall  have  attained  her  sud  age 
of  twenty-one,  then,  and  in  case  of  tie  death  cfAe 
said  Thos.  Chapman  XBiihout  amf  Icn^issue  ascfirtsoid^ 
I  give  and  bequeath  the  same  SOO^,  together  with  all 
such  interest  or  produce  thereof  as  shall  not  have  been 
applied  for  the  purposes  aforesaid  unto  her  my  said 
niece,  and  from  and  after  the  end  and  expiration,  or 
otherwise  sooner  determination  of  die  said  term  <^500 
years  and  subject  thereto^]  {a\  I  give  and  devise  tbe  same 
unto  my  said  two  nephews,  James  Chapman  and  Obrbs 
Chapmoiij  for  and  during  thdr  respective  natural  lives, 
*  which  nephews  are  to  take  as  tenants  in  common,  and 

not  as  joint  tenants.  And  from  and  immediately  after  thar 
respective  deceases,  I  g^ve  and  devise  the  same  premises 
unto  and  amongst  all  and  every  the  heirs  of  the  respective 
bodies  of  the  said  J.  Chapman  and  C.  Chapman  as  well 
female  as  male  lawfully  begotten  or  to  be  b^;otten,  sudi 
heirs  to  take  in  common,  and  not  as  joint  tenants;  and 

(a)  Thtt'cUiuei  of  tb«  will  between  the*  brackets  were  not  set  «at  is  Ibo 
spedel  case  stated  for  the  opinion  of  the  Court  In  Dm  on  d.  Chapmn  ▼• 
Cbwtf. 

for 
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for  want  and  de&ult  of  such  issue,  I  give  and  derise  1825* 
ibe  same  premises  unto  my  own  i^ht  heirs  for  ever/'  The 
testator  after  disposing  of  other  parts  of  his  personal 
property,  appointed  Lock  and  Eichardson  executors  of 
his  will«  The  special  verdict  then  stated  the  following 
fiicta :  the  death  of  the  testator,  and  entry  of  Thomas 
Chapman f  his  death  in  1 789,  without  having  suffered  any 
reoovery  or  levied  a  fine ;  that  he  left  six  sons  and  two 
dai^tecs  surviving  him,  viz.  Jamei  C,  Hemy  C^  Wil^ 
Uam  Oj  Charles  C,  Nicholai  C,  George  C,  Sarah  Chap- 
Stan,  and  Mary  Chapman*  In  1809,  Sarah  Chapmanf 
married  with  John  BagnaU^  who  died  in  1817* .  Mary 
Chapman^  in  1 788,  intermarried  with  John  Manny  who 
diediu  1789,  and  afterwards  intermarried  with  Chmrles 
Afmin,  who  died  in  1831 ;  (they  Sarah  Bagnall  and  Mary 
Masm%  the  two  daughters  of  Thomas  Chapman^  being  the 
lessors  of  the  plaintiff;)  James  Chapman^  one  of  the  bro* 
thers,died  in  1792,  a  batchelor,  without  baring  leried 
any  fine,  or  suffered  a  recovery ;  Henry  Chapman  and 
William  Chapman  also  died  without  levying  a  fine  or 
siifieiiog  a  recovery,  but  ein^h  of  them  left  a  son.  Charles 
Chapman  and  Nicholas  Chapman^  and  George  Chapman 
copwyal  their  interest  in  the  devised  premises  to  the  de- 
iei^tant).  (which  in  the  deeds  of  conveyance  was  stated 
to  be  the  ibur-fiftbs)  and  covenanted  that  the  infimt  sons 
of  their  deceased  brodters,  should,  as  soon  as  they  eame 
of  age,  convey  the  other  fifth.  This  cgectment  was  brought 
to  recover  two-eighth  parts  of  the  lands  devised  on  the 
supposition  that  Thos.  Chapman,  the  first  taker,  had  an 
estate  for  Ufe  only,  and  that  his  children  took  as  tenants 
in  rommop*    The  case  was  now  argued  by 

Jbraham,  for  the  lessors  of  the  plaintiff.   T  Chapman 

took  under  this  will  an  estate  for  life  only,  and  his  chil- 

Vot.  IV.  S  s  dren 
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,  1825«  dren  took  an  estate  tail  by  purchase.  The  words  "  hein 
of  the  body"  are  to  be  considered  as  words  of  purchase 
a^mut  and  not  of  limitation.  The  rule  in  SheUey\  case  (a) 
will  be  relied  on  by  the  defendant.  That  rule  is,  ihat 
if  the  ancestor  by  any  gift  or  conveyance  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  conveyance  an  estate  is 
limited,'  either  mediately  or  immediately  to  his  heirs  in  fee 
or  tail,  the  words  ^^the  heiri^  are  words  oflimiktiton  of 
the  estate  and  not  words  of  purchase*  In  Feam^s  ooodn- 
gent  remainders  (i),  the  several  authorities  on  this  subject 
are  collected  and  commented  on,  and  the  conclusion 
drawn  from  them  is,  that  where  it  appears  to  be  the  tes- 
tator's general  intent  that  all  the  heirs  of  the  body  of  the 
tenant  for  life  should  inherit ;  the  particular  intent  is  disre* 
garded,  and  in  order  to  give  effect  to  the  general  intent  the 
words  "  heirs  of  the  body"  have  been  held  to  be  words  of 
limitation,  and  the  ancestor  to  whom  the  freehold  is  given 
takes  an  estate  tail ;  which  may,  by  possibility,  let  in  all  the 
heirs  of  the  body  in  succession.  Although  that  be  the  ge* 
neral  rule,  yet  if  it  appear  from  .the  other  parts  of  the  will 
that  the  testator  intended  to  give  the  ancestor  a  life  estate 
only,  then,  notwithstanding  the  gift  to  the  heirs  of  the 
body,  the  devise  will  be  so  construed  as  to  give  efTectto 
that  intention,  Leonard  v.  The  Earl  of  Sussex,  (r)  PtgnOon 
V.  Voice^  (d)  It  is  true,  those  were  cases  of  trust,  and  the 
estate  was  not  executed,  but  executory.  But  even  as  to 
common  law  conveyances,  if  after  the  devise  to  tiie  heira 
of  the  body,  subsequent  words  are  engrafted  tbeieoa, 
inconsistent  with  the  nature  of  the  descent  implied  by 
the  first  words,  then  the  words  '*  heirs  of  tlie  bod/* 
have  been  construed  to  be  w*ords  of  purchase,  and  not 
of  limitation,  Doe  v.  Ijaming.  {e)     In  that  case  there  was 

(a)   1  Co.  95.  {d)  2  P.  Wms*  471. 

{b)  Chap.  1.  B.  5.  (0  3,  Burr,  1100. 

{c)  2  Vernm,  5'J6. 

^  a  devise 
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a  devise  of  gavelkind  lands  to  A.  and  the  heirs  of  her        1825i 
body  lawfully  begotten,  or  to  be  begotten,  as  vreMJemales       "T 
as  males,  and  to  their  heirs  and  assigns  for  ever,  to  be       ^«n*i 

®  Hartit. 

divided  equally,  Aare  and  share  alikcy  as  tenants  in  corn-- 
mon  and  not  as  Joint  tenants,  it  was  held,  that  the  words 
^  heirs  of  her  body"  did  not  operate  as  words  of  limitation, 
nor,  consequently,  create  an  estate  tail  in  A.     For  those 
words  did  not  stand  independent  and  unqualified,  but  were 
corrected  and  explained  very  expressly  by  the  words  which 
followed  and  were  coupled  with  them ;  inasmuch  as  the 
words,  "  as  well  females  as  males"  annexed  to  the  words 
**  heirs  of  the  body,"  were  incompatible  with  and  expressly 
broke  the  descent,  because  gavelkind  lands  cannot  de- 
scend in  that  manner,  and  the  devise  expressly  created  a 
tenancy  in  common,  which  was  impossible  by  descent,  as 
that  must  have  been  in  coparcenary.  That  case  is  precisely 
similar  to  the  present,  for  here  the  lands  are  gavelkind, 
and  the  devise  is  nearly  in  the  same  terms;  and  one  of  the 
grounds  of  the  decision  in  that  case  applicable  to  the 
present  was,  that  the  words  "  heirs  of  the  body"  were  ex- 
pressly qualified,  and  explained  to  mean  females  as  well 
as  males;  and  as  females  cannot  by  the  tenure  of  gavelkind 
take  by  descent,  those  words  must  be  considered  as  a  de* 
scription  of  the  individual  persons  to  whom  the  estate  was 
to  go  after  the  death  of  the  first  devisee.     That  the  rule 
d€>e3  not  extend  to  those  cases  where  the  words  '*  heirs 
of  the  body"  are,  by  other  words  of  reference  or  qualifi-* 
cation,  explained  or  restrained  to  the  sense  of  **  first  and 
other  sons,"  is  confirmed  by  the  case  of  Goodiitlev.  Her" 
ring,  {a)    There  the  devise  was  to  A,  for  h€t  life,  with- 
oirt  impeachment  of  waste,  remaindet  to  trustees  to  pre- 
serve  contingent  remainders;   remainder  to  the  heirs 
male  of  the  body  of  ^  to  be  begotten,  severally  and  sue- 

(a)  \Eatt,2eA, 

S  s  2  cessively 


^ 


(Hft  CASES  w  TRINITY  TERM 

lB28p      cessively  in  remainder^  one  after  another^  according  to 
seniority,  the  elder  of  such  sons^  ^nd  the  heirs  male  of 

a§ainu  his  body,  being  always  preferred,  to  the  younger  of 
such  son  and  sons  and  the  heirs  male  of  their  bodies ; 
a^  in  default  of  such  issue,  to  the  daughter  and 
daughters  of  the  body  of  ^,  as  tenants  in  common  in 
tail,  remainder  over.  There  it  was  held  that  the  heirs 
male  of  her  body  ^ere  descriptive  of  the  persons  whom, 
tjhe  testatrix  afterwfards  called  son  qnd  sons.  From  this^ 
case,  therefore,  it  may  be  collected,  that  where  an  estate 
is  devised  to  a  person  for  life^  with  remainder  to  his 
heirs  or  the  heirs  of  his  body,  and  there  are  words  of 
explanation  annexed  to  the  word  heirsy  from  whence  it 
may  be  collected  that  tlie  testator  meant  to  qualify  the 
meaning  of  the  word  heirs,  and  not  to  use  it  in  a  techni- 
cal sense,  but  as  a  description  of  the  person  or  persons 
to  whom  he  intended  to  give  his  estate,  after  the  death 
of  the  first  devisee,  the  word  heirs  will,  in  that  case, 
operate  as  a  word  of  purchase.  Now  here  ^here  are 
worda  in  the  will  to  shew  that  the  testator  did  not  use 
the  words  *^  heirs  of  the  body"  in  their  technical  sense, 
tx>  denote  all  the  descendants  of  the  first  taker,  but  as 
a  description  of  the  individual  persons  to  whom  he  in.- 
tended  to  give  his  estate  after  the  death  of  the  first  de- 
visee ;  for  if  the  words  *^  heirs  of  the  body"  were 
used  in  their  technical  sense  as  words  of  limitation,  the 
lands  being  gavelkind,  the  females  could  not  take  by 
descent,  and  neither  males  nor  f(^i;nale$  could  take  as 
tenants  in  common,  but  as  coparceners  only.  In  order, 
therefore,  to  efiectuate  tlie  intention  of  the  testator,  that 
females;  should  take  as  well  as  males,  and  that  they 
should  take  as  tenants  in  common,  the  words  **  heirs  of 
th^.  body"  mus);  be  conjstrued  to  be  words  of  puvi^ase. 
[Bayley  J.  All  the  males  and  a)l  the  females  might  take 

successively.] 
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successively*]*  That  might  lead  to  an  indefinite  post-       i6ii. 
ponement  of  the  females,  and  the  testator  intended  that        *^~ 
they  should  take  pari  passu  with  the  males*    iLHth'       t^afnn 
daU  J.     They  might  take  by  representation.     Suppose 
TkoMas  Chapman  hud  six  sons,  and  one  of  them  died 
In  the  lifetime  of  his  father,  leaving  a  daughter,  that 
daughter  would  take  her  father's  share  by  way  of  repre- 
sentation.]   In  Doe  d.  Chapman  v.  CooeU  (a),  a  question 
came  before  this  Court  on  a  special  case  upon  the  con« 
struction  of  this  very  will,  and  Lord  EUenborough^  Bay* 
ley  J.  and  Hdroyd  J.,  were  of  opinion  that  T.  Chapman 
took  an  estate  for  life,  and  that  his  children  took  a  fee 
under  the  devise  of  "  all  the  testator's  real  estate/^ 

Poison  contr&.  The  case  of  Doe  d.  Wright  v;  Jesson^)i 
is  an  authority  expressly  in  point  to  shew  that  in  liAs 
case  Thomas  Chapman  took  an  estate  tail.  In  that  case 
the  devise  was  to  fViUiam  Wright  for  Kfe,  and,  after  hi^ 
deceasei  to  the  heits  of  his  body,  in  such  shares  and 
propoHions  as  FT.,  by  deed,  &c.,  should  appoint ;  and^; 
fbr  want  of  such  appointment,  to  the  heirs  of  the  body 
of  ^.,  share  and  share  alike,  as  tenants  in  common; 
find  if  but  one  child,  the  whole  to  such  only  child ;  and 
for  want  dsueh  issue,  to  the  heirs  of  the  devisor.  The 
Court  of  King's  Bench  held,  that  WilUam  Wright  and 
his  children  took  only  estates  for  life ;  and  one  of  the 
grounds  of  that  decision  was,  that  a  tenancy  in  common 
WKs  inconsistent  with  the  supposition  that  the  heirs  of 
the  body  were  to  take  as  tenants  in  tail  by  descent^  be- 
cause one  would  tdce  the  whole.  The  House  of  Lords^^ 
however,  afterwikrds  reversed  the  judgment  df  the  Court 
of  £  B.i  and  bdd  that  W.  Wright  took  an  estiite  tail ;  aiid 
this  case  musrt  be  governed  by  HM  decision  and  by  the 

(a)  JS.  t.  1816.  (S)  SBSgn.  8. 

S  i  8  principl 
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1885.       principles  there  laid  down  by  Lords  Eldon  and  Eedes' 
jy^^         dak.      Lord  Udon^  in   addressing  the  house  imme- 
Q%oknu       diately  after  the  argument,  says,  *^  The  words  hnn  of  the 
body  primi  facie  mean  all  descendants ;  and  it  is  a  rule 
of  law  that  all  descendants  should  take  under  these 
words,  unless  they  are  clearly  qualified  and  rettrided  by 
other  words,  so  as  to  give  them  a  more  limited  saise;" 
And  afterwards,  when  be  moved  to  reverse  the  jadgoaent 
of  the  Court  of  King's  Bench,  he  stated  it  to  be  de- 
finitively settled,  '*  that  where  there  is  a  particular  and 
a  general  or  paramount  intent,  the  latter  shall  prevail, 
and  Courts   are  bound  to   give  effect   to  the   para- 
mount intent."    And  then,  after  stating  the  first  devise 
to  fV.  Wright  for  life,  he  says,   '*  If  we  stop  here,  it 
IS  clear  that  the  testator  intended  to  give  to  W.W.m 
interest  for  life  only."     After  stating  the  devise  to  the 
heirs  of  the  body  of  William,  he  says,  **  If  we  stop  there, 
notwithstanding  he  had  before  given  an  estate  expressly 
to  William  for  his  natural  life  only,  it  is  clear  that,  by 
the  effect  of  these  following  words,  he  would  be  tenant 
in  tail ;  and,  in  order  to  cut  down  this  estate  tail,  it  is 
absolutely  necessary  that  a  particular  intent  sboaM  be 
found  to  control  and  alter  ity  as  clear  as  the  general  inteni 
here  expressed.     The  words    *  heirs  of  the  body'  will, 
indeed,  yield  to  a  clear  particular  intent  that  the  estate 
should  be  only  for  life ;  and  that  may  be  from  the  effect 
of  superadded  words,  or  any  expressions  shewing  the 
particular  intent  of v the  testator;    but  that  most  be 
clearly  intelligible  and  unequivocal**     So  in  this  case  it 
is  clear  that  the  legal  effea  of  the  words  <<  heirs  of  the 
body"  is  to  vest  an  estate  tail  in  l^homas  Chapman ;  the 
general  intent  is,  that  all  the  descendants  of  T.  Chapman 
shall  take,  and  that  intent  must  prevail,  unless  there 
be  a  contrary  particular  intent,  clearly  and  nnequivocaUy 

expressed. 
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expressed.     The  argument  is,  that  the  words  '<  heirs  of       1885. 
tfae  body"  must  be  construed  to  be  words  of  purchase, 
because,  first,  the  *'  heirs  of  the  body"  cannot  take  as 
tenants  in  common ;  and,  secondly,  that  the  lands  being 
gavelkind,  the  females  cannot  take  by  descent  as  tenants  in 
common,  but  they  must  take  as  coparceners.    But  in  Doe 
d.  Wright  V.  Jesson  the  heirs  of  tlie  body  could  not  take  as 
tenants  in  common  by  descent,  and  the  judgment  of  the 
Court  of  iir.  B.  proceeded  partly  upon  that  ground.  But  it 
was  held  by  the  House  of  Lords  that  thewords  ^Uenantsin 
common"  did  not  overrule  the  words  **  heirs  of  the  body," 
which  had  a  settled  technical  meaning*     Lord  Redesdak^ 
upon  that  subject,  said  ^*  that  it  did  not  follow  that  heirs 
of  the  body  should  not  take  because  they  could  not  take 
in  the  mode  prescribed.     This  only  follows,  that  having 
given  to  heirs  of  the  body,  the  testator  could  not  modify 
that  gift  iq  the   two  differeixt  ways  which  he  desired, 
and  the   words  of  modification   are  to  be  rejected." 
That  observation    applies   fully  to  the    present  case, 
and  the  words  of  modification  must  be  rejected.     Be- 
sides, it  is  to  be  observed  that  females  might  take  by 
representation :  for  example,  if  T.  Chapman  had  several 
sons,  and  one  of  them  died  in   his  lifetime,   leaving 
daughters  only,  those  daughters  might  take  as  the  re* 
presentatives  of  their  father ;  and,  therefore,  the  words 
of  the  will  might  be  satisfied  in  that  respect    Robinson 
V.  SobinsQn  (a),  Doe  v.  jiplin  (A),  Doe  v.  Smith  (c).  Doe 
V.  Cooper  (rf),  Frank  v.  Stovin  {e\  Pierson  v.  Vickers  [f\ 
and  Murthvoaite  v.  Jenkinson  (g),  are  authorities  in  sup- 
port of  the  proposition  that  a  particular  intent  must  give 

(a)  1  Burr.  38.    3Broum,P,  C.  180.  (tf)  SJSast,  548. 

(b)  4  r.  JR.  82.  (/)  5  £ail,54B. 
.(c)  7  r.  Jl.  531.                                          (g)  2  A  #  C.  357. 

«    (d)  I  East,  239. 
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ISM.       way  to  a  general  intent.     As.  to  Doe  v.  Laming  (a),  tbere 
J.  words  of  limitation  in  fee  were  grafted  on  the  words 

**  heirs  of  the  body/'  which  could  not  hare  been  ntis- 
fitd  by  an  estate  tail  in  the  ancestor. 

Abbott  C.  J.    It  appears  to  be  clearly  established,  hj 
the  authorities  which  have  been  cited,  that  a  particular  in- 
tent expressed  in  a  will  must  give  way  to  a  general  intent. 
It  is  also  a  clearly  established  rule  of  law,  that  where  dieie 
IS  a  fpSt  by  will  of  an  estate  of  freehold  to  a  particular  in* 
dividual,  with  remainder  to  the  heirs  of  his  hody^  the  latter 
words  are  to  be  construed  as  shewing  an  intention  on  the 
part  of  the  testator  to  include  all  the  heirs  of  the  bodyof  the 
first  taker,  nnless  from  other  words  of  the  will  it  clearly 
and  unequivocally  appears  tliat  those  words  are  used  to 
designate  particular  individuals.   The  legal  effect  of  those 
words  is  (the  remainder  becoming  immedia^ly  execated 
in  possession  in  the  person  taking  the  freehold)  to  gife 
to  him  an  estate  tail.     Now  in  this  case  it  manifistly 
appears,  by  the  devise  to  the  heirs  of  the  body  of  Itcmas 
Chapman^  to  have  been  the  intention  of  the  testator  that 
bis  estate  should  remain  in  the  family  of  Thomas  Chap^ 
man,  so  long  as  that  family  should  exist.     The  only  way 
in  which  that  intention  can  be  effectuated  is  to  construe 
the  words  **  heirs  of  the  body"  to  be  words  of  limitation. 
That  will  have  the  effect  of  giving  an  estate  tail  to 
Thomas  Chapmatij  and  then  the  estate  may  descend  to 
heirs  female  as  well  as  male.    It  is  true  that  the  lands 
being  gavdkind,  those  heirs  cannot  take  by  descoit,  as 
tenants  in  common;  they  must  take  as  coparceaas. 
But  it  is  not  to  be  inferred  that,  because  the  heirs  of  the 
body  cannot  take  in  the  particular  mode  prescribed  by 
the  testator,  he  intended  that  they  should  not  take  at 

(a)  S  Burr.  I  lOa 
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alU    If  the  words  <*  heirs  of  the  body^  be  construed  to        1885. 
be  words  of  purdiase,  the  general  intent  of  the  testator  " 

would  be  wholly  defeated ;  for  in  that  case  the  estate  jagahui 
wbuld  go  only  to  the  children  of  Thomas  Chapman ;  and 
if  during  his  life  all  his  children  died  leaving  children, 
the  grand^children  of  T.  Chapman  would  not  take  at  all» 
and  the  estate  would  not  continue  in  his  family.  Be- 
sides, if  those  words  be  words  of  purchase,  it  is  difficult 
to  say  that  the  children  of  Thomas  Chapman  could  take 
more  than  an  estate  for  life ;  and  then,  if  they  died 
leaving  diildren,  the  grand-children  would  not  take*  I( 
on  the  other  hand,,  the  heirs  of  the  body  of  Thomas 
Chapman  took  the  fee,  then  nil  the  limitations  over  would 
be  defeated,  which  would  be  directly  contrary  to  the 
intention  of  the  testator.  For  these  reasons  it  seems  to 
me^  that  if  the  whole  will  had  been  presented  to  the 
Court  oa  a  former  occasion,  they  would  not  have  come 
to  the  conclusion  which  they  did.  Upon  the  best  con* 
sideration  I  have  been  able  to  give  to  this  will,  I  am  of 
opinion  that  Thomas  Chapman  took  an  estate  tail. 

Batley  J.  I  feel  no  difficulty  in  saying,  that  I  think 
the  decision  pronounced  oa  a  former  occasion  on  the 
oonstmction  of  this  will,  and  in  which  I  concurred,  was 
wrong.  The  general  rule  applicable  to  this  subject  is, 
that  where,  in  a  deed  or  will,  tliere  is  a  limitation  of  an 
estate  of  freehold  to  a  man,  and  afterwards  to  the  heirs 
of  his  body,  so  as  to  give  it  to  the  heirs  as  a  denomi- 
nation or  class,  (including  the  whole  line  of  heirs,)  the 
words  **  heirs  of  the  body"  are  to  be  construed  as  words 
of  limitation,  and  the  heirs  then  take  by  descent ;  bat 
where  they  are  used  to  designate  only  certain  individual 
persons  answering  th»  description  of  h^rs  at  the  death  of 

the 
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1 826.        the  donor  or  devisor,  there  they  are  words  of  purchase,  [a] 

"T^l  Now  the  words  "  heirs  of  the  body**  have,  in  general,  a 

<va<"«<        certain  technical  meaning,  and  include  all  descendants.  1 
Baktst. 

agree  with  the  rule  laid  down  by  Lord  Redesdak  in  Doey. 
JessoHf  <'  that  technical  words  should  have  their  legal  ef- 
fect, unless  from  subsequent  inconsistent  words  it'is  vety 
clear  that  the  testator  meant  otherwise."  The  legal  effect, 
therefore,  of  the  devise  to  the  heirs  of  the  body  of  Jtomas 
Chapman^  was  to  give  him  an  estate  tail,  unless  it  dearij 
appears  from  the  subsequent  words  in  the  will,  that  the 
testator  meant  otherwise.     Such  other  meaning  is  said 
to  appear  in  this  case,  because  the  testator  has  directed 
that  females  should  take  as  well  as  males,  and  that  tfaey 
should  all  take  as  tenants  in  common ;  and  it  is  said  that 
females  could  not  take  gavelkind  lands  at  all  by  deso^t, 
and  that  the  heirs  of  the  body  could  only  take  as  copar- 
ceners, and  not  as  tenants  in  common.     But  cases  may 
be  put  where  females  might  take  gavelkind  lands  by 
descent ;  for  instance,  suppose  Thomas  Chc^man  to  hsTe 
left  no  issue  but  daughters,  then  they  would  all  take  as 
coparceners ;  or  supposing  that  he  had  sons  only,  and 
some  of  those  sons  died  in  his  life  time,  leaving  daugliters 
only,  those  daughters  would  take  by  way  of  represent- 
ation, together  with  the  surviving  sons  of  Thomas  Chaf- 
.matij  and  they  would  in  that  case  answer  the  description 
of  heirs  of  the  body  of  Thomas  Chapman.     Then  as  to 
the  other  objection.     It  is  true  that  the  heirs  of  the 
body  of  Thomas  Chapman,  female  as  well  as  male,  can- 
not take  the  land,  being  gavelkind,  by  descent  as  tenants 
in  common,,  they  must  take  as  coparceners.     Assuming, 
however,  that  the  heirs  of  the  l)ody  cannot  take  in  this 
particular  mode  prescribed  by  the  testator,  it  does  not 

(a)  Hargreat^'B  obtenrations  on  the  rule  in  C^iUey's  case,  and  Jbius  ▼• 
Morgan,  1  JStowh^m  Chan.  Cateif  806. 

therefore 
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therefore  follow  that  he  did  not  intend  that  heirs  of  the       18S5. 
bodj  should  take.     The  words  of  modification  are  to  be         ^^ 
rejected.     Dog  v.  Laming  is   distinguishable  from  the      ^gamM 
present  case,  because  there  words  of  limitation  in  fee 
were  grafted  on  the  words  heirs  of  the  Myy  and  they 
could  not  have  been  satisfied  by  an  estate  tail  in  the  an* 
castor.     If  in  this  case  the  heirs  of  the  body  were  to  take   * 
an  estate  in  fee,  that  would  defeat  all  the  limitations 
over.    In  the  case  stated  for  the  opinion  of  the  Court 
upon  the  former  occasion,  all  the  limitations  over  were 
not  stated.    I  am  of  opinion  that  the  legal  effect  of  the 
devise  to  Thomas  Chapman  for  life,  and  after  his  decease, 
to  the  heirs  of  his  body,  was  to  give  him  an  estate  in 
tail  general.     I  think  also  that  there  are  not  in  the  sub- 
sequent part  of  the  will  any  words  which  clearly  and 
unequivocally  shew  that  the  testator  meant  that  he  should 
take  an  estate  for  life.     That  being  so,  I  am  of  opinion 
that  Thomas  Chapman  took  an  estate  in  tail  general,  and, 
consequently,  there  must  be  judgment  for  the  defendant 

HoLROYD  J.  I  think  that  the  words  ^*  heirs  of  the 
body"  must  be  construed  as  words  of  limitation,  and 
that  Thfmas  Chapman  took  an  estate  in  tail.  The  de- 
cision of  the  House  of  Lords  in  the  case  of  Doe  v.  Jesson, 
and  the  principles  established  by  that  case,  compel  us 
to  decide  that  Thomas  Chapman  took  such  an  estate.  It 
appeared  to  me  when  this  will  came  before  the  Court 
upon  the  former  occasion,  that  the  e£fect  of  the  words 
**  aU  my  real  estate,"  was  to  pass  a  fee  to  the  children 
of  the  body  of  Thomas  Chapman.  But  I  am  now  satis- 
fied from  the  subsequent  limitations  over,  that  those 
words  were  not  sufficient  to  pass  a  fee  to  the  children. 
I^  therefore,  we  decided  that  Thomas  Chapman  did  not 
take  an  estate  tail,  the  children  would  take  estates  for 

life 
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lit 5.  life  only,  and  the  estate  would  go  over  while  tbare  were 
_  members  of  Thomas  Chapman's  family  existing  whiA 

tv'iMi  would  be  contrary  to  the  express  intention  of  the  testa* 
tor.  Then  if  the  children  neither  take  estates  fiof  life, 
nor  esates  in  fee,  it  follows  that  in  order  to  efifeotoate 
the  intention  of  the  testator,  which  was,  that  his  estate 
should  remain  in  the  family  of  Thomas  Chapman^  we 
must  hold  that  he  took  an  estate  tail.  Besides,  I  think 
this  case  must  be  decided  according  to  the  principles 
laid  down  in  Jesson  v.  Wright.  Now  that  case  establishes, 
that  if  there  be  a  devise  to  A.  for  life,  and  after  his  de- 
cease to  the  heirs  of  his  body,  share  and  share  alike  as 
tenants  in  common,  A.  takes  an  estate  tail  Upon  the 
authority  of  that  case,  therefore,  I  am  of  opinion  that 
Thomas  Chapman  took  an  estate  tail. 

LiTTLCD  ALE  J.    The  principles  applicable  to  this  sab« 
ject  must  be  considered  as  finally  settled  by  the  decision 
of  the  House  of  Lords  in  Jesson  v.  Wright.     The  words 
of  the  will  in  that  case  were  in  terms  very  similar  to 
the  present.     And  it  was  held  that  the  words  ^*  as  tenants 
in  common**  might  be  rejected,  and  if  so  they  may  be 
equally  rejected  in  this  case.     In  that  case  the  power  of 
appointment  to  W.  Wright^  was  very  strong  to  shew,  dmt 
it  was  intended  that  his  children  should  take  as  pur- 
chasers ;  but  there  bring  no  appointment,  the  House  of 
Lords  held  that  they  took  by  descent.    The  case  (^Doe  v. 
Laming  has  been  relied  upon  for  the  lessors  of  the  plain- 
tifl^  to  shew  that  females  cannot  inherit  gavelkind  lands. 
They  may,  however,  take  them  by  way  of  represent- 
ation.  The  introduction  of  the  other  terms  into  this  will 
are  not  sufficient  to  do  away  the  legal  effect  of  the  general 
words!  *<  hehrs  of  the  body.'^   When  this  will' came  before 
this  Conn  on  a  former  otteasioil^  il  waa  hM^  that  vnder 

the 
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the  devise  of  all  the  tesUtor's  real  estate,  the  children  of       1825. 
T.  Chapman  took  the  fee.     But  the  testator  has  disposed        " 
of  the  whole  fee,  for  in  default  of  issue,  it  is  to  go  to  liis        ^^uuut 
own  right  heirs.    That  satisfies  the  meaning  of  the  word 
estate ;  it  need  not  go  to  one  class  of  individuals.     Be- 
sides, if  the  children  of  the  devisee  for  life  took  the  fee, 
the  limitations  over  would  be  defeated. 

Judgment  for  the  defendant 


Flummer  against  Woodburne. 

INDEBITATUS  assumpsit.     The  first  eight  counts  Declantion  in 
of  the  declaration  were  upon  promises  made  to  plain-  t^dlogMrml 
tiff  himself,  and  to  Thomas  Plumma-,  ITiomas  William  ^""^m^' 
PlunrneTy  and  John  Foster  Barham^  oil  since  deceased.  H^ij^tioU"^' 

to  the  first  ten 
coaiit%  that  before  aiul  at  the  time  of  making  of  the  nld  severai  proDiict  defendant 
was  in  |>sns  beyond  the  seas,  and  afterwards  returned  to  this  kingdom,  which  was  the 
fint  retarn  after  bis  making  the  inid  severat  promises,  and  within  sta  years  next  after 
Mich  return  the  plaintiflTsued  out  a  bill  of  Middiexex,  returnable  on  Frittay  next  after  eight 
dsjsof  SbmI  HiUny,  to  answer  the  plaintiflTof  a  pica  of  trespass,  to  which  the  sheriff  returned 
Bon  est  inventus.  The  replication  Uien  stated  various  wriu  continuing  the  process,  but  did 
not  describe  them  as  alias  and  pluries  writs,  and  the  last  had  an  ac  atiam  clause.  The  repli- 
cation then  stated  that  the  fint-mentioned  precept  was  sued  out  by  the  plaintiff  with  intent 
to  implsad  and  declare  against  the  defendant  for  the  seteral  causes  of  action  in  the  declar* 
stion  mentioned,  and  accordingly  the  plaintiff  did  exhibit  bis  bill.  There  was  a  special 
demurrer,  and  one  of  the  causes  assigned  was  that  it  did  not  appear  that  the  plaintiff  had 
not  returned  to  this  kingdom  after  the  making  of  the  Mid  promises  and  undertakings  in  the 
first  rigfit  counts,  and  more  than  six  years  before  the  stAng  out  of  the  first-mentioned 
prcorpt.  Semble,  that  it  did  suflSciently  appear  tliat  the  defendant's  return  was  the  first 
sAer  ftach  of  the  promises  mentioned  in.  the  first  ten  counts.  But  held,  at  all  events,  that 
the  waoiof  the  words  "  each  nndever»f  Qjlbem**  was  not  assigned  with  sufficient  distinctncM 
u  s  cause  of  demurrer.  Held  also,  that  the  ac  etiam  writ  was  a  good  continuance  of 
coBinon  process,  and  that  the  continuances  need  not  be  by  alias  and  pluriea  writs. 

Another  plea  stated  that  the  plaintiff  had  impleaded  the  defendant  iii  a  plea  of  trespass  on 
the  eua  upon  promises  in  a  court  of  judicature  in  the  island  of  Saiim  Ckrisiopher,  for  the 
same  causes  of  action  as  dKise  mentioned  in  the  declaration,  that  the  defendant  pleaded  non 
a$ftufppcit,  npon  which  issue  was  joined  and  the  jury  found  for  the  ddendanu  with  one 
penn^  costs,  that  judgment  was  given  for  the  defendant  upon  that  verdict,  and  that  that 
judv^ont  was  afterwards  affirmed,  first  by  a  court  of  error  in  the  island,  and  afterwards  by 
the  kirig  in  council.  Held,  that  this  plea  was  bad,  inasmuch  as  it  did  not  appear  that  the 
judgment  at  Saint  Christopher**  was  final  and  conclusive  in  the  colony  itself,  so  aa  to  bar  tho 
plaintiff  from  another  action  there» 

The 
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1825*       The  third  count  was  for  del  credere  commission,  guaran- 
p  teeing  the  solvency  of  underwriters,  and  the  seventh  was 

agaimi  for  interest.  The  ninth  and  tenth  counts  were  for  interest 
due  to,  and  upon  an  account  with  the  plaintiff,  and 
T.  W.  Plummer^  and  J.  F.  Barham,  after  the  death  of 
T.Plummer.  The  eleventh  and  twelfth  counts  were  upon 
similar  causes  of  action  accruing  to  the  plaintiff  and  J. 
F.  Barham^  after  the  death  of  T.  W.  Plummer.  And 
the  thirteenth  and  last  counts  were  upon  similar  causes  of 
action  accruing  to  the  plaintiff  alone,  as  surviving  part- 
ner. Plea,*  non-assumpsit  infra  sex  annos.  And  4thiy, 
As  to  the  first,  second,  fourth,  sixth,  and  e^btfa  counts 
(omitting  the  third,  and  seventh),  that  plaintiff  ought  not 
to  be  admitted  to  say,  that  the  defendant  undertook 
.  and  promised  as  in  those  counts,  or  any  of  them  men- 
tioned, because  plaintiff  and  liis  three  late  copart- 
ners on  the  27th  February  1817,  in  a  certain  court 
of  judicature  of  our  Sovereign  Lord  tlie  King,  bolden 
in  parts  beyond  the  seas,  in  and  for  the  island  of  S. 
Christopher^  to  wit,  a  certain  court  of  record,  called  the 
Court  of  K.  B.  and  C.  P.,  before  J(An  Garrett^  Chief 
Justice,  8cc.,  at  &c.,  impleaded  the  said  defendant  in  a 
certain  plea  of  trespass  on  the  case  upon  promises,  and 
in  that  suit  declared  against  the  defendant  amcwgst 
other  things,  for  that  whereas. — (The  plea  here  set  oat 
the  declaration  in  the  former  action  verbatim,  which 
appeared  to  be  for  the  same  causes  of  action  mentioned  in 
the  first,  second,  fourth,  fifth,  sixth,  and  eighth  counts 
of  the  present  declaration ;)  that  to  such  former  declar- 
ation the  defendant  pleaded  non  assumpsit,  upon  which 
issue  was  joined.  And  such  further  proceedings  were 
thereupon  had  in  the  said  former  suit,  that  afterivards,  to 
wit,  at,  8cc.  the  said  issue  joined  was  tried  by  a  jury  of 
twelve  men,  and  as  to  that  issue  the  jurors  of  that  jury 

apon 
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upon  their  oath  did  say,  that  they  found  for  the  defendant       1895. 
vnth  one  penny  costs.    The  plea  then  stated  that  judgment       — 

PLtnmm 

was  given  for  the  defendant  upon  and  agreeably  to  the  agamn 
said  verdict,  and  that  that  judgment  was  affirmed  by  a 
court  of  error  in  the  island,  and  by  the  king  in  council, 
which  said  several  judgments  are  still  in  full  force  as  by 
the  record,  &c*  Averment  that  the  said  proceedings  so 
had  in  the  courts  of  the  said  island,  and  in  the  said 
courtof  privy  council,  were  at  the  times  when  they  were 
so  had,  within  the  jurisdiction  of  the  same  courts  respec- 
tively, and  were  carried  on  in  conformity  with  and  accord- 
ing to  the  due  course  of  law  at  those  times  established, 
and  in  force  in  the  island  aforesaid.  And  that  the  said 
several  sums  and  debts  in  the  first  eight  counts  respec- 
tively mentioned  were  and  are  parcels  of  the  said  several 
sums  of  money,  and  of  the  said  supposed  debts  mentioned 
in  those  parts  of  the  declaration  in  the  said  former  suit, 
&C.,  and  that  the  defendant  did  not  promise  or  under- 
take in  respect  of  the  said  sums  or  debts  in  the  first 
eight  counts  mentioned,  or  any  of  them,  or  any  part 
thereof;  otherwise  than  was  alleged  in  those  parts  of 
the  declaration,  in  the  said  former  suit,  which  are  herein 
above  set  .forth.  And  this,  &c.  wherefore,  &c. — The 
defendant  pleaded  fifthly,  a  similar  plea,  to  the  third 
count  of  the  present  declaration.  Sixthly,  a  similar 
plea  to  the  seventh,  ninth,  eleventh,  and  thirteenth  counts 
of  the  present  declaration,  and,  seventhly  and  lastly,  he 
pleaded  a  similar  plea  to  the  first  six,  and  the  eighth 
counts  of  the  declaration,  but  beginning  and  concluding 
with  actio  rum  instead  of  beginning  or  concluding  by  way 
of  estoppel.  To  Uie  second  plea,  as  far  as  related  to  the. 
first  ten  counts  of  the  declaration,  the  plaintiff  replied, 
that  before  and  at  the  time  of  the  making  of  the  said 
seveml  promises  in  those  counts  mentioned,  the  defend- 
ant . 
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ant  was  in  parts  beyond  the  seasi  to  wit,  in  the  island  of 
St.  Christopher^  in  the  West  Indies ;  and  the  defendant 
afterwards,  to  wit,  on  the  first  of  January  1820,  re 
turned  to  this  kingdom,  to  wit,  at,  &c.,  which  retam  of 
defendant  was  his  first  return  into  this  kingdom  after  the 
making  of  the  said  several  promises  in  those  ooonts 
mentioned,  and  within  six  years  next  after  the  retora  of 
the  said  defendant  into  this  kingdom,  to  wit,  on  the  24tb 
day  of  January  1820,  &c.,  the  plamtiflT,  together  with 
Uie  said  Jfjkn  Foster^  since  deceased,  for  the  purpose  ot 
recovering  the  damages  sustained  by  reason  of  the  not 
performing  tlie  said  several  promises  in  those  counts  men- 
tioned, sued  and  prosecuted  out  of  the  Court  of  K.  B. 
against  the  said  defendant  a  bill  of  Middlesex^  return- 
able on  Friday  next  after  eight  days  of  St.  HiUmf^  to 
answer  the  said  plaintiiF  and  the  said  John  Foster^  in  a 
plea  of  trespass.  The  replication  thereon  set  out  mious 
writs  alleged  to  have  been  granted  to  him  in  tkefam 
aforesaid^  continuing  the  process  from  time  U>  time; 
and  the  'last  writ  had  an  ac  etiam  clause*  The  death 
of  Fosta-y  the  co-plaintifF,  was  also  stated.  Averment 
that  the  first-mentioned  precept  was  so  sued  oat  and 
prosecuted  by  the  plaintiff  and  John  Foster^  iDith  intent 
to  implead^  the  defendant  upon  and  for  the  said  several 
causes  of  action  in  the  said  first  ten  counts  men- 
tioned, and  to  cause  die  defendant  to  appear  in  the 
court  here;  and,  upon  his  appearance,  to  declare 
against  him  for  the  several  causes  of  action  in  those 
counts  mentioned ;  and  that^  according  to  the  said  in- 
tent, plaintiff  afterwards,  to  wit,  in  this  same  Uidiad* 
mas  term,  exhibited  his  said  bill,  and  declared  thereon 
against  the  defendant,  to  wit,  at,  &c.,  and  this,  Sec 
Wherefore,  Sec  —  To  the  fourth  and  subseqnent  pleas 
the  (daintiff  replied  specially  that  the  onlj  evidence  snb* 
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initted  to  the  S^  JK/fs  jury  were  two  affidavits  setting       1825. 

forth  the  plaintiflTs  cause  of  action,  and  yerified  pursuant 

to  the  statute  5  Geo,  2.  c.  7.;  that  the  verdict  ought  to- 

have  been  found  for  the  plaintiff,  and  that  no  proceeding 

in  the  nature  of  a  writ  of  att^nt  lies  upon  judgments  so 

given  in  the  colonial  courts,  dther  in  such  courts  or 

elsewhere. 

To  the  replication  to  the  third  plea  the  defendant  de- 
murred, assigning  for  cause,  ^  that  the  said  last-men- 
tioned precept  or  writ,  requiring  the  defendant  to  answer 
in  a  plea  of  trespass,  and  also  to  a  Wl  to  he  exhibited  for 
8100/.  tqMmpromheSj  did  not  well  and  sufficiently  continue 
the  process  in  the  replication  previously  set  forth,  by 
which  the  defendant  is  required  to  answer  in  a  plea  of 
trespass  only ;  and  also  the  process  in  the  replication  set 
forth  does  not  appear  to  have  been  continued  by  alias 
and  pluries  precepts,  or  writs,  according  to  the  course  and 
practice  of  die  Court  here;  and  also  that  it  does  not  ap- 
pear by  the  replication  that  the  plaintiff  had  not  re- 
turned to  this  kingdom  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  first  eight  counts 
menuoned,  and  more  than  six  years  before  the  suing 
out  of  the  first-mentioned  precept,  &c," 

Manning  for  the  plaintiff  began.  The  first  question 
is,  whether  a  common  bill  of  Middlesex  in  trespass  will 
connect  with  a  subsequent  bailable  writ  containing  an 
ac  etiam  clause  in  assumpsit,  so  as  to  avoid  the  statute 
of  limitations.  The  object  of  the  ac  etiam  clause  is 
merely  to  comply  with  the  statute  IS  Car,  2.  st,  2,  c,  2., 
which  provided  that  no  person  arrested  upon  any  bail- 
able  process  wherein  the  true  cause  of  action  was  not 
particularly  expressed,  should  be  compelled  to  ["give 
security  for  his  appearance  in  any  sum  exceeding  Ml, 

Vol.  IV.  T  t  This 
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I89&       Tins  clause  does  not  vary  or  affect  the  ebaracter  of  the 
_  proeess  itself.    If  it  altered  the  nature  of  the  process  ao 

as  to  amount  to  a  diseontinuance  of  the  first  writ,  the 
consequence  would  be  that  a  plaintiff  who  has  sued  out 
process  merely  to  avoid  a  future  plea  of  the  statute  of 
limitations,  and  who  (having  that  object  only  in  view) 
has  not  thought  fit  to  proceed  in  the  first  instance  by 
arrest,  would  be  unable,  when  he  came  to  follow  up 
his  &uit  after  the  expiration  of  the  six  years,  to  hold  the 
defendant  to  bail  for  any  larger  sum  than  40^  which, 
if  the  debt  were  of  considerably  greater  amount,  would 
be  attended  with  great    injustice  and   incoovenieoce, 
Leadbeter  v.  Markland.  (a)      The  ac  etiam  clause  is 
analogous  to  the  notice  to  appear  in  an  action  of  as» 
sumpsit,  &€.,  which  is  directed  by  13  Geo.  !•  c.  29.,  to 
be  written  under  the  copy  of  process  served ;  and  if  the 
ac  etiam  clause  is  to  be  considered  as  any  thing  more 
than  a  statement  of  the  real  object  of  the  process,  as 
distinguished  from  its  form,  there  will  be  an  irregalarity 
in  joining  trespass  and  assumpsit*    Upon  the  secood 
point,  the  sicut-alias  and  the  sicut-pluries  form  no  part  of 
the  writ,  and,  therefore,  need  not  be  set  out  in  the  repli- 
cation.   These  clauses  consist  merely  of  a  short  re* 
cital  of  the  fact  of  previous  process  having  issued; 
whereas  on  this  record  the  issuing  of  such  previous  pro- 
cess is  already  directly  and  fully  stated.      From  the 
books  of  entries  it  appears  that  'two  modes  of  setting 
out  consecutive  writs  have  been  adopted.     la  Jama  v. 
EnglefieUf  Bart.  (£},  to  a  plea  of  th^  statute  of  limit- 
ations, drawn  by  Lord  Raymond^  the  plaintiff  replied, 
a  latitat  issued,  and  that  upon  the  non-appearance  of 
the  defendant  he  prayed  further  process,  *' which  was 

(ft)  2  J/ac;  1  IJl.  (»)  1  Lm.  Ent.  Sa 

granted 
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granted  to  bim  in  form  aforesaid,"  But  tbe  next  pro-  lSfi5« 
cess  is-  not  in  any  other  way  designated  as  an  alias,  and 
tbe  defendant  rejoined  non  assumpsit  infra  sex  annos 
ante  emaoationem  brevis.  So  that  there  Lord  Raymond 
accepted  such  a  replication  as  the  present  as  good*  But 
where  the  prayer  of  further  process,  and  the  award 
*^  that  it  is  granted  to  him  in  form  aforesaid,"  are 
omitted,  the  sicut-alias  and  sicut-pluries  are  stated  in 
the  replication.  [Liber  Placitandi  or  Thompson  Eni. 
81.  Lia.  Ent.  104  and  122.] 

Stephen  contrk*  Tbe  replication  is  defecdve.  It  is 
pleaded  in  reply  to  the  second  plea,  '^  so  far  as  relates 
to  tbe  first  ten  counts ;"  and  it  alleges,  ^  that  before 
the  making  of  tbe  promises  in  the  first  ten  counts  tbe 
defendant  was  abroad,  and  afterwards  returned  on  the 
first  of  January  1820  to  this  kingdom,  which  was  his 
first  return  after  tbe  making  the  promises  in  the  first 
t&Di  counts  mentioned,"  (without  adding,  or  any  qfthem^ 
or  words  equivalent,)  ^^  and  that  within  six  years  after 
such  return  tbe  plaintiff  sued  out  the  first  bill  of  Middle" 
sex.*  Now  every  word  of  this  may  be  true,  without 
afibr^g  any  sufficient  answer  in  point  of  law ;  for 
the  first  eight  piomises  are  laid  in  1812,  and  the  two 
following  in  2818.  It  is,  therefore,  possible,  consistently 
with  this  record,  that  tbe  defendant,  after  tbe  making 
of  the  first  eight  promises,  returned  to  Englatidf  then 
went  back  again  to  St.  Ckristopher'sj  and,  after  mak- 
ing the  ninth  and  tenth  promises  there,  returned 
a  second  time  to  England  on  the  first  of  January  1820. 
The  4f  Aime^  c.  16.  5. 19.  provides,  by  way  of  exception 
to  the  statute  of  limitations,  that  if  any  person  against 
whom  there  is  any  cause  of  action  shall  be  beyond  the 
seas  at  the  time  that  it  accrues,  the  action  may  be  brought 
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against  him  within  six  years  after  his  return.  Where 
there  are  several  causes  of  action,  therefore,  eadi  must 
be  shewn  to  have  been  proceeded  upon  by  suit  within 
the  required  period.  The  precedents  in  such  cases,  after 
alleging  that  the  return  pleaded  was  the  first  return  after 
the  causes  of  action  first  accrued,  invariably  add,  ''  or 
any  of  them,''  or  by  some  other  form  of  expresaon 
shew  that  there  was  no  return  previous  to  that  al- 
leged, and  subsequent  to  some  of  the  causes  of  action. 
1  Went.  S27.  3 Went.  205. 

Secondly,  the  replication  is  bad  in  substance.  A  bail- 
able writ  with  an  ac  etiam  clause  is  no  sufficient  continu- 
ance of  a  bill  of  Middlesex  not  bailable.  The  bailable  writ 
here  pleaded  is,  consequently,  to  be  taken  as  the  com- 
mencement of  a  neto  suit,  and  if  so  that  suit  was  not  com- 
menced within  six  years  after  the  defendant's  return  to 
England,  The  averment  that  the  plaintiff  sued  oat  the 
first  bill  otMiddleseXf  with  intent  to  declare  as  he  has  done^ 
will  not  help  him,  if  that  precept  will  not  in  its  nature  con- 
nect with  the  subsequent  bailable  process,  so  as  to  form  one 
continued  suit.  The  identity  of  the  suit  first  commenced 
with  that  in  which  the  plaintiff  has  declared  is  the  basis 
of  the  replication,  and  the  continuance  of  the  process  is 
essential  to  the  identity  of  the  suit.  Smith  v.  Bofwer  {a) 
Stratton  v.  Savignac  (ft),  Kinsej/y,'Heyward(c\  Ijeadbefer 
V.  Markland  ((/),  and  other  similar  cases,  are  inappli- 
cable, for  they  only  tend  to  shew  that  where  the  writs  are 
sufficiently  continued,  and  the  stiit  the  same,  mere  want 
of  form  or  irregularity  in  parts  of  the  process  will  not 
prevent  it  from  operating  in  avoidance  of  the  statute; 
but  here  the  suit  first  commenced  is  different  from  tbat 


(d)  a  r.  R.  662. 

if)  3P.  j>P.53a 


(c)  Ld,  Ray.  457. 

(d)  UBlac.  11314 
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nldutely  prosecuted.    It  differs  in  terms^  for  the  suit       1825. 
mentioned  in  the  first  bill  o(  Middlesex  is  a  plea  of  tre^      ^ 
pass  i  but  the  ac  etiam  writ  speaks  of  the  pUa  aforesaid.        QgmnM 
and  also  a  bill  upon  promises.     Besides  an  ac  etiam  writ 
cannot  in  its  nature  be  a  good  conUnuance  of  common 
process.     Its  effect  is  difierent,  for  it  implies'  arrest  and 
bail,  1  Kehte^  598.  {a)     Its  object  is  different,  viz.  to  es- 
press  the  true  cause  of  actiouj  as  well  as  to  bring  the  de- 
fendant in  to.  court,  and  it  is  in  this  res)iect  in  some 
degree  in  die  nature  of  an  original.     The  first  process 
in  this  case  b  a  mere  precept  in  trespass^  the  last  ought 
rather  to  be  considered  in  assumpsit ;  for  the  suggestion 
of  the  trespass  in  an  ac  etiam  writ  is  mere  form,  and  the 
ac  etiam  clause   is  the  only  material  part.  Barber  v. 
I2o^{J>\  CampbeU  v.  Palmer,  {c)     To   make    the  last 
process  a  continuance  of  the  first ;  it  ought  to  have  had 
a  clause  of  sicut  pluries*  Benson  v.  King,  {d)  But  it  does 
not  appear  by  the  replication  that  it  had.     Indeed  such 
a  clause  would  have  been  inapplicable  to  the  case,  for  it 
could  not  be  truly  said  in  the  ac  etiam  writ,  that  the 
aheriff  had  been  often  commanded  to  enforce  defendant's 
appearance  to  a  bill  to  be  exhibited  upon  promises.    It 
was  that  writ  which  first  commauded  him '  to .  do  this. 
IBayleyJ.  But  he  had  been  often  commanded  to  enforce 
his  appearance  to  the  trespass^  and  is  not  that  sufficient? 
or  does  the  sicut  pluries  necessarily  refer  to  the  whole 
tenor  of  the  writ  in  which  it  occurs  ?]  If  it  does,  then  this 
case  is  one, to  which  a  clause  of  sicut  pluries  would  be 
inapplicable,  which  is  a  test  to  try  whether  there  is  essen- 
tially a  want  of  continuance  between  the  first  and  last 

(a)  It  is  there  nid  that  the  ac  etiam  was  iDTented  by  the  clerks^  fbr 

avoiding  the  statute  13  Car.  2.  c.  2.     *'  But  the  writ  is  at  common  law 

before.*' 

(6)  2  r.  R,  513.  (c)  2  CfutCy^  166. 

(d)  1  Tidd,  161  e.  8th  edit     Inst,  Oer.  SS.     Off.  Brtv.  23.     2  Bich. 

X.B.e\.     JUb.Plac.l5l, 

T  t  S  process ; 
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1825.  process ;  for  no  doubt  the  sicut  alias  and  sicut  pluries, 
p^  like  other  forms  of  entry  and  pleading,  hare  their  sense 

cgahut  and  sifiiiificancy.  It  is  true,  there  are  cases  in  which  the 
want  of  strict  continuance  has  been  disregarded.  Bot 
the  defect  was  either  capable  of  being  cured  bj  an  ex 
post  facto  entry,  or  the  nature  of  the  proceeding  was 
such  as  had  not  admitted  of  a  regular  and  strict  conti- 
nuance, and  the  plaintiff  had  pursued  his  remedy  in  the 
proper  form  prescribed  by  the  practice  of  die  coart, 
Beardmare  v.  Ratienbwy  (a),  Matthews  t.  Phillips,  (b) 

Abbott  C.  J.  I  am  of  opinion  that  this  replication 
^  is  good.  It  professes  to  answer  the  plea  of  the  statute 
of  limitations,  as  far  as  that  is  applicable  to  the  first  ten 
counts.  Looking  at  the  record,  it  avers  that  the  defend- 
ant  was  abroad  at  the  time  of  making  the  said  seTend 
promises  in  those  counts  mentioned,  and  that  he  after- 
wards returned  on  a  certain  day,  and  that  that  was  his 
first  return  after  the  making  of  the  said  several  promises 
in  those  counts  mentioned.  It  is  objected,  that  thk  is 
not  averred  to  have  been  his  first  return  after  the 
making  of  each  and  every  of  those  promises,  but 
I  am  by  no  means  clear  that  the  words  may  not 
have  that  effect.  They  may  be  taken  distributivelyy 
and  be  construed  to  mean  that  it  was  his  first  remm 
after  each.  But  assuming  that  to  be  otherwise^  the 
want  of  the  words  "  each  and  every  of  them"  is  mere 
matter  of  form,  and  should  have  been  specifically  as- 
signed as  a  cause  of  demurrer,  and  I  think  that  is  not 
done  with  sufficient  distinctness  in  this  case.  Another 
objection  is,  that  in  the  first  writ  there  is  no  ac  edam 
clause,  and  that  though  there  is  an  averment,  that  that 

(a)  SB.^A.  459.  (6)  2  Saik,  434. 

writ 
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'writ  was  sued  out  with  intoit  to  declare  in  this  action,  yet  1 8f  5. 
the  last  process  is  not  a  good  continuance  of  the  fbmieri  p„,„^„ 
because  they  have  different  effects.  Upon  the  one  of 
them  the  defendant  may  be  held  to  bail ;  upon  the  btheri 
he  cannot.  There  would  be  great  weight  in  that  part 
of  the  argument,  if  by  law  the  plaintiff  could  not  have 
dedared  on  the  first  process  as  he  has  done;  bat  as  he 
might  do  so,  the  second  process  is  no  departure  from 
the  first,  but  a  mere  addition  to  it.  Another  objecUon 
is,  that  there  were  not  alias  or  pluries  writs;  and  it  is 
said,  that  they  could  not  be  so ;  but  I  am  of  opinion, 
that  they  might  be  made  so  in  part,  if  not  in  the  wfade. 
At  all  events,  this  is  a  mere  irregularity,  and  not  a  dis- 
continuance; it  cannot,  therefore,  have  the  effect  of  sup- 
porting the  pka  of  the  statute  of  limitations. 

The  remaining  demurrers  on  this  record  were  joined 
in  the  course  of  the  pleadings  that  followed  upon  the 
fourth  and  subsequent  pleas.  Stephen  was  now  desired 
to  argue  in  support  of  the  pleas  themselves. 

Stephen.  The  question  on  those  pleas  is,  whether  if 
in  a  colonial  court  a  verdict  and  judgment  thereon  be 
given  for  the  defendant,  which  judgment  is  afterwai*ds 
affirmed  by  the  King  in  council,  these  proceedings  are 
not  a  bar  to  another  action  afterwards  brought  in  England 
for  recovery  of  the  same  tlemand  ?  There  is  no  express 
decision  on  this  point ;  Walker y,  J¥itter{a)only  shews  that 
\ipoa  a  colonial  judgment  debt  lie%  and  that  the  de^ 
fendant  may  plead  nil  debet,  and  cannot  plead  nul  tiel 
record,  and  Lord  Kenyan's  remarks  in  Galbraith  Vv 
Neville  (cited  ibid.  p.  6.  note  2.)  shew  that  it  is  no  satis-^ 

factory  authority  against  the  conclusiveness  of  such  judg- 

» 
« 

(a)  Doug*  !• 

T  t  4  ment* 
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1825.       inent.  Besides,  the  judgment  bad  not  been  obtiuned  upon 
„  '  verdict ;  and  a  verdict  is  in  itself  an  estoppel  upon  die 

Plumxie  .  . 

ofiutnA  same  matter  of  fact  afterwards  arising  between  the  same 
parties,  unless  it  has  been  reversed  by  attamt,  Co.  IM* 
227  h.  '  But  Walker  v.  Witter^  at  most,  only  deddes 
that  where  the  plaintiff  chooses  to  bring  an  action  in 
an  English  Ck>urt,  to  enforce  a  colonial  judgment,  he 
throws  it  open  to  examination ;  and  it  by  no  means 
follows,  that*  when  relied  ttpon  as  mailer  of  eslappd  the 
judgment  is  examinable ;  Phillips  v.  Hunter*  {a)  The 
same  matter  which  is  conclusive  when  pleaded  by 
way  of  estoppel  is  matter  of  evidence  only  when  not 
so  pleaded,  Vooght  v.  Winch.  (&)  In  personal  actions 
a  judgment  for  the  defendant  in  a  former  suit  bars  a 
subsequent  action  for  the  same  demand,  at  least,  if 
that  judgment  was  on  the  merits;  and  trifling  dif- 
ferences as  to  the  manner  of  claim  or  form  of  action 
in  the  two  cases  will  not  prevent  the  bar,  if  there  be 
a  substantial  identity,  Ferrer^a  case  (c),  BMnson  v. 
Robinson  {d\  Tothil  v.  Ingram  {e\  Lechmere  y..  Top- 
lady  {f)f  Barwelly.  Kens€y{g\  Hitcheny.  Campbell  {Ji\ 
Vooght  V.  Winch  (t) ;  and  this  rule  extends  to  the  case 
where  the  first  judgment  was  obtained  in  an  inferior 
English  court,  S Hen.  4f.  llj  pL  13.  Fielding  v.  Ser^ 
rait  (  k\  Mico  v.  Morris  (/),  Briscoe  v.  Stephens  (m).  The 
case  of  Burrows  v.  Jemino  (n)  is  a  direct  authority  to 
shew  that  judgment  for  the  defendant  in  a  foreign  court 
is  a  conclusive  bar  to  a  second  action  for  the  same  de* 

(a)  2  H,  BL  4 10.  (A)2  Black.  827. 

(6)  2B.4:A.6S2.  (i)  5iB.iJ.66t. 

(c)  6  Rep.  7.  (it)  Comb.  57 S. 

(d)  Cro,  Jac.  14.  5  Bep.  53.  (I)   5  Lev.  234. 

(e)  I  Vent.  314.  (m)  2  Bmg.  215. 

if)  2  Vent.  169.  (n)  Str.  733.  1  XHehns^  Sep.  4S. 


(g)  5  Leo.  179. 


maifd 
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mandin  this  country.    [Boy/^J.   The  difficulty  that  I       1825. 
feel  is,  that  I  do  not  see  enough  m  this  record  to  satisfy     p  qmmsb, 
me  that  the  judinnent  at  SU*  Christopker's  was  final  and    ^"^'^ 
conclusive  in  the  colony  itself,  so  as  to  bar  the  plaintiff 
from  another  action  there ;  and  if  it  was  not,  it  cannot, 
of  course,  operate  by  way  of  estoppel  here.     The  pleas 
allege  merely  that  the  jury  Jbundjbr  the  defendant^  and 
that  judgment  was  given  by  the  said  court^^  the  defends 
ant  upon  and  agreeably  to  the  said  verdict*     This  does 
not  necessarily  imply  a  final  and  conclusive  decision.] 
The  pleas  in  tfab  respect  pursue  the  form  in  which 
the   colonial  record   itself  is  drawn  up.     That  form, 
indeed,  difiers  from  our  own :  but    it  is  the  invariable 
mode  of  entry  at  St,  Christophefsy  where  a  verdict  and 
judgment  have  been  obtained  by  the  defendant     The 
pleas  shew  that  in  an  action  of  indebitatus  assumpsit  an 
issue  of  non-assumpsit  was  joined  between  the  parties, 
and  allege  that  as  to  that  bsue  the  jury  found  for  the 
defendant;   which  is  equivalent  to  an  allegation  that 
they  found  that  the  defendant  did  not  undertake  or  pro* 
mise.     This  necessarily  imports  a  verdict  on  the  merits ; 
upon  this,  judgment  follows  agreeably  to  the  terdict  g 
that  necessarily  implies  a  judgment  upon  the  merits 
also,  and,  therefore,  presumably  a  conclusive  and  final 
judgment.     Besides,  it  is  alleged  that,  after  affirmance 
of  the  judgment  on  writ  of  error,  the  cause  came  home 
on  appeal,  and  that  the  judgment  of  the  Court  of  Er- 
ror was  affirmed  by  His  Majesty  in  council.     After  this 
it  b  surely  impossible  to  doubt  that  the  cause  was 
finally  and  conclusively  decided   between   the  parties. 
{Bayley  J.   For  any  thing  that  appears  there  may  be  a 
proceeding  in  the  nature  of  nonsuit  in  the  practice  of  Sti, 
Christopher^Sf  although  differing  in  form  from  the  prac- 
tice  of  our  courts ;  and  the  form  of  entry  here  set  forth 

m«y 
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1835.       may  be  only  equivalent  to  a  nonsuit]    The  foim  of 
entry  is  not  applicable  to  the  case  where  a  plaintif 

H<^_  withdraws  from  court,  and  where,  consequently,  no  vet* 
diet  is  giv»n«  It  is  even  inconsistent  with  sudi  a  csse^ 
for  it  appears  that  a  verdict  was  given*  No  comt  of 
justice  can  be  supposed,  without  proo^  to  use  fiwms  of 
entry  so  unsuitable  to  the  real  meaning. 

The  Court  were  of  opinion  that  the  pleas  were  bad, 
for  the  reasons  suggested  by  Bayley  J.,  and  gave  judg- 
ment for  the  plaintiff. 

Judgment  for  plaiatiff. 

Manning  referred  to  Leodl  v.  HaUj  Cra.  Joe.  284^  ss 
confirmatory  of  the  view  the  Court  had  taken  of  this 
case.  It  was  debt  upon  an  obligation,  to  which  the  de- 
fendant pleaded  that  the  plaintiff  brought  another  action 
upon  the  same  bond  in  London^  and  that  the  defisndant 
had  thereto  pleaded  non  est  foctum,  and  that  the  jury 
found  that  It  Was  not  his  deed*  The  entry  up6n  the 
verdict  there  was,  that  the  defendant  should  recover 
damages  against  the  plaintiff^  et  quod  eat  inde  sine  die, 
&c  But  no  judgment  quod  querens  nihil  capiat  per 
breve ;  so  there  was  not  any  judgment  to  bar  him  in 
another  suit.  Therefore  the  Court  held,  that  the  plea 
was  insufficient 
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Pickering  against  Notes. 


TRESPASS  for  breaking  and  entering  certain  closes,  Trsimm  for 
.  breakins  and 

part  and  parcel  of  a  farm  called  Fortan  Farm^  situate  entering  two 
in  the  parish  of  Long  Parish^  in  the  county  of  South'-  ForumFarm. 
amptony  and  hunting  for  game  in,  upon,  and  oyer  the  j-,  ^'  befora  ^ 
same  closes,  and  treading  down  the  grass,  &c.     On  ^^J^^^^ 
the  first  four  pleas  no  question  arose:   the  defendant  ■•»«*infceof 

'^  ^  50  acres  of  Und 

pleaded,  fifthly,  that  one  James  Widmorey  before  and  at  "«**  •4joining 

tbelocuainquo^ 

the  said  several  times,  when,  &c.,  was  seised  in  fee  oi^  and  and  that  by 

deed  of  the 

in  divers,  to  wit,  fifty  acres  of  land,  situate  next  and  ad<*  17th  ori^e6rM. 
joining  to  the  said  closes  in  which,  &c.,  and  that  by  deed  tJeen  f\  a 
dated  the   17th  of  February  1786,  and  made  between  .^^'^J'JJIJr^ 
one  Sir  Francis  Child,  who  was  seised  in  fee  of  the  ^"^^  ***  1"°L 

and  one  ii.  tr» 

closes  in  which,  &c.,  and  otie  Richard  Widmore,  who  7**?  '^■!  •f'*^ 

'  '  '  in  fee  of  the  ^ 

aores,  F,  C. 
gnmttd  to  H.  IF.  and  his  heirs  and  assigns,  for  the  time  being  owners  in  fee  of  the  50 
acres,  the  liberty  and  privilege  of  hunting  for  game  with  dogs  in  the  locus  in  quo.  The 
plea  then  justified  the  trespass  as  the  servant  of  X  W,  Replication,  that  F.  C.  did  not 
grant  the  liberty  and  privilege  >ii  in  that  plea  mentioned,  upon  which  issue  was  joined. 
At  the  trial  there  was  no  proof  of  any  such  grant  as  that  stated  in  the  plea,  but  it 
appeared  that  by  a  deed  of  that  date  R.  W. ,  being  then  seised  in  fee  of  the  manor  of 
Middieton,  conveyed  Fortwn  Farm  toF.  C,  reserving  all  royalties;  but  it  appeared  furtheif 
that  frxnn  the  year  1753  the  gamekeepers  of  the  lord  of  the  manor  of  Muldiel^m  were  ac« 
cnstomed  to  sport  over  Finion  Farm  with  the  knowledge  of  the  plaintiff  and  his  landlords 
tlie  owners  of  Forton  Farm;  that  about  14 years  ago  the  plaintiflTby  desire  of  his  landlord 
gave  notice  to  the  then  gamekeeper  of  the  lord  of  the  manor  not  to  trespass,  but  he 
aTterwards  continued  to  sport  there  by  order  of  the  lord,  without  any  further  interruption : 
Held,  that  opon  this  evidence  a  jury  ought  not  to  have  presumed  a  grantt 

Another  plea  stated  that  before  the  said  time  when,  &c.  27.  fV.  was  seised  of  the  closes 
in  which,  &c,  and  by  indenture  of  the  17th  February  1756,  granted  unto  F,  C,  his  heirs, 
&C.  the  closes  in  which,  &c.  with  a  reservation  of  all  royalties.  The  plea  then  deduced  a 
title  in  the  said  royalties,  from  R,  W,  to  /.  W,  and  then  justified  entering  the  closes  as 
his  servant.  Replication,  that  the  defendant  did  not  enter  in  order  to  exercise  the  said 
royalties,  upon  which  issue  was  joined.  Held,  that  it  lay  upon  the  defendant  upon  this 
issue  to  prove,  first,  that  he  had  such  a  royalty;  and,  secondly,  that  at  the  time  in  question 
he  was  in  the  due  exercise  of  it ;  and  semble,  that  that  could  only  be  done  by  proving  a 
cut  of  a  free  warren  from  the  crown. 

was 
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1825.    .  was  seised  in  fee  of  the  fifty  acres  of  land,  and  whose 
„  estate  therein  James  Widmore  at  the  said  times  when,  &c., 

Fjcarnura 

agonic        had,  the  said  Sir  F.  Child  did  grant  to  R.  Widmore  and 

NOYKS. 

his  heirs  and  assigns,  for  himself  and  themselves,  for  the 
time  being  owners  in' fee  of  the  said  fifty  acres  of  land, 
the  liberty  and  privilege  by  himself  and  themselves,  and 
his  and  their  servants,  of  hunting  for  game  with  dogs  in 
the  said  closes,  at  his  and  their  free  will  and  pleasure,  as 
belonging  and  appertaining  to  the  said  last, mentioned 
lands;  and  the  defendant  then  justified  the  trespasses  as 
the  servant  of  J.  Widmore.  Sixthly,  as  to  entering  the 
closes  and  treading  down  and  bruising  a  h'ttle  the  grass, 
&c.,  that  long  before  the  said  time,  when,  &c,  one 
R.  Widmore  was  seised  in  fee  of  and  in  the  closes  in 
which,  &c«,  and  being  so  seised  by  indenture  dated  the 
17th  February  1736,  made  between  said  R.  Widmore  of 
the  first  part.  Sir  F.  Child  of  the  second  part,  and 
W.  Guidoit  and  A.  Guidott  of  the  third  part,  (but  which 
deed  is  since  lost,  &c.)  the  said  R.  Widmore  did  grant 
unto  Sir  F,  Child  arid  his  heirs  the  said  several  closes  in 
which,  &c.  (in  which  said  close-s  there  then  was,  and 
still  is  a  certain  river),  except  and  always  reserved  unto 
JR.  Widmore  and  his  heirs,  all  royalties  and  the  soil  of  the 
river ;  that  Sir  F,  Child  entered  into  the  said  closes  in 
which,  &c.,  and  was  seised  thereof  in  his  demesne  as  of 
fee  (subject  to  the  exception  and  reservation  aforesaid), 
and  the  said  royalties  and  the  soil  of  the  river  then  belong- 
ing to  jR.  Widmore.  The  defendant  then  deduced  a  title 
in  the  said  royalties  and  the  soil  of  the  said  river  from 
i2.  Widmore  to  one  J".  Widmore^  his  heirs  and  assigns,  and 
pleaded  that  he  tlie  defendant,  as  the  servant  of  J.  Wd- 
more^  and  by  his  command  at  the  said  several  times 
when,  &c.,  entered  the  said  several  closes  in  which,  &c., 

to 
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to  exercise  the  said  royalties  and  right  of  soil,  and        18S5* 

justified  the  aforesaid  trespasses  in  so  doing.     To  the     i»,ck«»w« 

fifth  plea  the  plaintiff  replied,  that  Sir  F.  Child  did  not        ^^ 

grant  to  jR*  Widmore  the  liberty  and  privilege  as  in  that 

plea  mentioned.     To  the  sixth  plea  that  the  defendant 

did  not  VL%  the  said  times,  when,  &c.,  enter  into  the  said 

doses,  in  which,  &c.,  to  exercise  the  said  royaUies  and 

right  of  sail 'in  the  said  sixth  plea  mentioned;  upon 

which  replications,   issues  were  joined.    At  the  trial 

before  Abbott  C.  J.,  at  the  last  Summer  assizes  for  the 

county  of  Southampton^  a  verdict  was  found  for  the 

plmndff,  with  forty  shillings  damages,  subject  as  to  the 

issues  takto  upon  the  fifth  and  sixth  pleas  to  the  opinion 

of  this  Court  on  the  following  case. 

The  defendant  on  the  day  mentioned  in  the  declar- 
adooy  after  notice  from  the  plaintiff  not  to  trespass, 
entered  the  closes  mentioned  in  the  declaration,  being 
parcel  of  Forton  Farm^  for  the  purpose  of  beating  for 
and  shooting  game  there,  and  did  beat  for  game  there 
with  dogs.  The  defendant  at  that  time  was  the  game- 
keeper of  J.  WidmorCf  £sq.(  in  the  pleadings  mentioned), 
duly  appointed  by  him  as  lord  of  the  manor  otMiddleton^ 
otherwise  Long  Parish^  in  respect  of  the  same  manor ; 
and  at  the  time  of  committing  the  supposed  trespasses 
was  acting  as  such  gamekeeper,  and  by  the  order  of 
Mr.  Widmore.  Forton  Farm  contains  about  570  acres 
of  land,  and  every  part  thereof  is  situate  within  the 
compass  or  ambit  of  the  said  manor  or  reputed  manor, 
of  which  manor  and  farm,  as  also  of  a  certain  messuage 
and  lands  called  Middleton  Farm^  otherwise  hong  Parish 
Fan/if  adjoining  to  part  o(  the  lands  of  Forton  Farm^ 
one  jB.  Widmore^  long  before  and  until  and  at  the  time 
of  the  conveyance  to  Sir  JP.  Child  hereinafter  mentioned, 

was 
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1825.       was  seised  in  fee  simple-     The  said  ipanor  or  reputed 
-  manor  was  by  the  name  of  the  manor  or  Lordship  of 

^^^S^"*     Mtddletan,  alias  Long  Parish,  together  with  the  messuage 
and  farm  called  MiddUton^  otherwise  Long  Parish  Parm^ 
aod  all  fisheries,  privileges,  and  royalties  to  the  said 
manor  or  farm  belonging,  conveyed  to  the  sai((  /t  Wid- 
more  in  fee  simple,  in  1698,     And  the  estate  of  Porion 
Parm  was  conveyed  to  PL  Widmore  in  fee  simple  in  1706, 
by  a  diflFerent  grantor.    B.  Widmore  bebg  seised  of  the 
several  premises  as  aforesaid  by  deed  dated  the  1 7th 
Pebruary\7 SSj  made  between  himself  fFidmore  oi  tht 
one  part  and  Sir  P.  Child  of  the  second  part,  granted, 
bargained,  sold,  and  released  to  Sir  P.  Child,  (in  the 
pleadings  mentioned)   the   tenement  and   fiarm  called 
Porton  Parm,  together  with  the  liberty  and  use  of  the 
river  and  water  for  watering  certain  water  meadows, 
except  and  always  reserved,  unto  R.  Widmore  axd  his 
heirSf   three  closes  particularly  named   (not  being  the 
closes  in   question)  and   also  all  royalties  and  soU  / 
the  river,   to    hold    the  same  with    the  fishery,  -and 
liberty  of  fishing  in  certain  parts  of  the  river  unto 
Sir  P.  Child,  and  his  heirs  and  assigns,  to  the  use  of 
Sir  P.  Child,  his  heirs  and  assigns,  for  even    J.  Widmore 
at  the  said  time  when,  &c.,  was  seised  in  fee  of  the 
said  manor  or  reputed  manor,  and  the  messuage  and 
farm   called  Middleton,  otherwise  Long  Parish  Parm^ 
deriving  his  title  thereunto  from  R.  Widmore,  ot  whom 
he  is  heir  at  law,     Porton  Parm  has  been  in  the  occupa- 
tion  of  the  plaintiff  nearly  fifty  years  last  past,  as  tenant 
under  W.  Iremoriger  Esq.  (the  present  owner),  and  his 
father  and  grandfather  respectively,  all  deriving  their 
title  to  the  same  under  the  conveyance  to  Sir  JF*.  CkM' 

The  plaintiff  has  been  accustomed  during  his  tenancy  to 

qwrt 
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sport  at  his  pleasure,  and  without  interruption  over  JFbr-        182& 
ton  Farm*     The  grand&ther  and  father  of  JV.  Irenumger 
(the  latter  of  whom  died  about  six  years  ^o)  were  not 
themselves  accustomed  to  field  sports,   but  they  resided 
at  a  house,  called  Wkeratett  House^  very  near  to  Forton 
Farm^  and  during  their  respective  lives,  their  friends, 
and  also  JV,  Jremonger,  during  his  father's  life-time, 
and  since  his  decease  up  to  the  present  time,  have  been 
accustomed  to  sport  over  Forton  Farm,  without  interrup- 
tion of  the  lord  of  the  manor,  or  his  gamekeeper  for  the 
time  being.    As  far  back  as  the  year  175S  (being  as  far 
back  as  can  be  traced),  there  are  entries  in  the  office  of 
the  clerk  of  the  peace  for  the  county  of  Hants,  of  the 
appointments  of  gamekeepers  for  the  manor  of  Middle^ 
ion,  otherwise  Long  Parish,  by  the  lords  for  the  time 
being  of  the  said  manor.     And  evidence  on  the  part  of 
the  defendant  was  given  at  the  trial,  that  for  nearly  fifty 
years  last  past,  the  gamekeepers   of  J.  fVidmore,   and 
his  predecessors,  were  accustomed  to  sport  over  Forton 
Farm,  with  die  knowledge  of  the  plaintifi*,  and  his  land- 
lords,  and  without  any  interruption,  until  about  fourteen 
years  ago,  when  the  plaintiff'  by  the  desire  of  the  tand- 
lord  gave  a  notice  to  the  then  gamekeeper  of  «/•  Widmore, 
then  sporting  upon  the  said  farm,  not  to  trespass  there ; 
but  the  gamekeeper  on  the  receipt  of  the  notice,  informed 
the  plaintiff  that  he  sported  there  by  the  orders  of  his 
master,  and  he  continued  to  sport  there  afler  the  notice, 

without  any  further  interruption. 

« 

Halcombe  for  the  plaintiff.  The  plaintiff  is  entitled  to 
have  the  verdict  entered  for  him  on  the  issues  joined  on 
the  fifth  and  sixth  pleas.  The  fifth  plea  claims  the  privi- 
lege of  sporting,  as  a  grant  from  the  party  under  whom 

the 
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FkcKBBiiro 
agoitut 
Notes. 


1825.        the  plaintiff  derives  title  (being  the  grantee  in  the  deed 
of  17S6),  to  the  grantor  in  the  same  deed,  under  whom 
the  defendant  justifies.     But  the  plea  restricts  the  re- 
servation in  the  deed  to  the  parties  ^*  as  owners  in  fee  of 
the  said  fifty  acres  of  land"  mentioned  in  the  plea*  The 
production  of  th^  deed  of  17S6»  however,  negatives  any 
such  reservation,  and  no  other  deed  between  the  same 
parties,  and  of  the  same  date^  can  be  presumed.   There 
is,  therefore,  no  evidence  to  support  this  plea.     The 
deed  is  not  pleaded  as  a  non-exisdng  grant,  and  if  it 
were,  a  grant  for  servants  generally  to  exercise  a  right  of 
sporting,  and  not  confined  to  such  as  may  be  guided 
as  gamekeepers,  being  contrary  to  the  policy  and  pro- 
visions of  the  game  laws,  cannot  be  presume    father 
is  there  any  evidence  to  support  it 

The  sixth  plea  states  the  reservation  in  the  precise 
words  of  the  deed  of  1736;  but  it  is  substantially  bad, 
and  advantage  of  the  defect  may  be  taken,  either  upon  a 
writ  of  error,  or  in  arrest  of  judgment,  for  it  is  not 
averred  that  the  grantor  in  the  deed  of  17S6  had  any 
royalties  to  reserve ;  neither  is  it  an  implication  which 
necessarily  arises  from  the  fact  of  his  having,  naierved 
them.     But  if  so,  then  it  is  not  admitted  by  the  replica- 
tion, for  the  rule  of  pleading  is,  that  the  replication 
only  admits  the  truth  of  the  plea  as  pleaded.    The  re- 
plication is,  that  <<  the  defendant  did  not  enter  to  exer- 
cise the  said-  royalties."'    That  proposition  involves 
a  mixed  question  of  law  and  fact;    of  fact,  that  the 
defendant  at  the  time  when,  &c.,  was  in  the  exerds^  <^ 
a  supposed  right ;  and  of  law,  that  such  right  was  a 
royalty :  both  which  it  was  incumbent  on  the  defajdant 
to  hfeve  proved.     The  sixth  plea,  does  not  profess  to 
answer  the  hunting  for  game ;    but  only  the  breaking 

and 
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and  entering  the  dose*  So  that  the  defendant  might,  if  1825. 
he  opuldy  under  this  issue  have  shewn  that  he  was  ex-  picnuifa 
erasing  any  other  royalty  than  v^free  warren.  \Bayleyi.  ^amu 
I  do  not  understand  that  the  defendant  claims  ajree 
warren^  he  must  have  pleaded  that  by  grant]  The  de« 
frixiant  rests  his  claim  upon  the  word  ^^  royalties'' 
contained  in  the  deed  of  I7369  and  there  is  no  other 
voyalty  but  a  free  warren  which  can  give  him  an  ex- 
clusive right  of  sporting.  Upon  this  issued  it  lies  upon 
the  defendant  to  shew  that  he  had  a  free  warren ;  but 
the  whole  eiodeace  is  opposed  to  such  a  claim»  for  a  free 
warren  is  an  exclusive  right  to  kill  game  within  the  war- 
ren (a),  and  the  evidence  here  is,  that  the  right  has  been 
joindy  exercised  by  those  under  whom  the  plaintiff  and 
defendant  respectively  derive  their  interests.  In  the  deed 
of  17569  by  which  the  locus  in  quo  was  conveyed  to  the 
ancestor  of  Mr*  Widmore^  under  whom  the  defendant 
justifiesy  there  is  no  conveyance  of  a  free  warren;  this 
is  condusive,  therefore,  against  the  claim,  for  a  free 
warren  is  a  distinct  estate  of  inheritance  collateral  to  the 
land,  and  will  not  pass  without  express  words  of  con- 
veyances 

The  Court  called  upon  Carta*  t6  support  his  pleas. 

Carter  for  the  defendant.  Upon  the  replication  to 
the  sixth  plea  it  must  be  taken  that  the  grantor  men- 
tioned in  the  deed  of  1736  had  the  royalties  which  he 
professes  by  that  deed  to  reserve.  That  is  the  neces- 
saiy  etfect  of  the  replication,   and  if  the  plaintiff  did 

{a)  ^Bittc,  Com.  38. 417.     Com.  Dig,    Chate  (D)  Warren*     Q  lUU. 
jftr,  812*     Mttfiwood,  {mnren)  562. 

Vol.  rv.  U  u  not 
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1825.        not  intend  to  admit  that  fact,  he  ought  to  have  de^ 
murred  to  the  plea.    iBayla/3.  We  are  of  opiivm  *hat 

agoinai  mon  the  issiie  taken  upon  this  repucation  it  ifBS  m- 
cumbent  on  the  defendant  to  prove  two  things ;  first, 
tbfit  be  had  such  a  royalty,  and,  secondly,  that  at  the 
time  in  question  he  was  in  the  due  esercise  of  it  Bot 
this  is  not  the  usual  or  proper  way  to  plead  a  li^  of 
free  warren,  nor  is  there  any  evidence  to  prove  it  The 
defendant  ought  to  have  produced  his  gnoitj  ^ch  is 
mattei*  of  reoord,  or,  at  least,  ahe^  that  due  setfch  had 
been  made  for  it  in  the  propeir  offices  where  ft  mis 
likely  to  have  been  found,  and  among  Mr.  WiAmris 
title-deeds.  Such  a  right  must  be  very  strictly  proved.} 
Taking  issue  upon  the  motive  is  an  improper  rcplkar 
tion,  and  admits  the  existence  of  the  royalty  as  reserre^ 
by  the  deed  of  1736.  A  free  warren  is  not  necessarily 
an  exclusive  right,  but  may  be  exercised  hy  othesi,  oou* 
jointly  with  the  owner  of  the  soil,  as  in  Daviesfs  Q8se(aX 
where  a  prescription  for  the  lord  of  the  manotv  his  te* 
nants  and  formers,  to  fowl  in  the  warren  of  another,  was 
held  good,  upon  demurrer. 

The  deed  pleaded  by  the  fifth  plea,  although  without 
profert,  or  an  excuse  for  it,  may  be  presumed,  as  any 
other  non-existing  grant  iBayley  J.  But  it  is  pleaded 
with  a  date,  and  not  as  a  non-existing  grant  There  is  a 
deed  of  the  same  date  produced,  which  differs  torn  that 
stated  in  the  fifth  plea;  and  can  any  other  of  the  same 
date,  and  between  the  same  parties,  be  presumed?}  Ihe 
evidence  is,  that  for  a  great  length  of  time  the  right  of 
sporting  over  the  estate  iu  question  has  been  dttmed 
^nd  exercised  by  those  under  whom  the  defendant  ju&- 

(^f)  8  Mod.  946,,  . 

tifies, 
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dfiesi   witliout  {nterrupdon  from  the  plaintiff  or  his        1825. 
landlord,  and  notwithstanding  a  i^otice  not  to  trespass      Picrtmiwo 
gitea  by  the  plainUff  to  a  former  gamekeeper,  about       ofohut 
fourteen  years  ago.     It  was  competent,  therefore^  to 
presume  the  deed  pleaded  by  the  fifth  plea. 

HAiomb  in  reply.    The  usage  proved  has  all  been 

9  

within  fbe  period  of  the  plaintiff's  tenancy  of  the  estate, 
imd  die  Ilm^ord's  acquiescence  cannot  be  inferred. 
Tliere  is  no  injury  to  the  reversion,  and  the  land- 
lord could  mot  have  brought  an  action  for  any  tres* 
pass  in  sporting  over  the  land,  because  in  his  action 
he  must  aver  and  prove  that  the  reversion  has  been 
injured  {a\  Jadkson  v.  Pesked*  {b)  He  will  not,  there^ 
fere,  be  bound  by  any  usage  of  this  description  during 
die  tdimntfs'  occupancy,  which,  lor  any  thing  that  ap- 
pears, the  tenant  may  have  authorised,  and  the  rever- 
sktnets  had  no  power  to  prevent,  Daniel  v.  North  (c), 
Wbodt.  Ved.  {d)  Hie  plaintiiFhas  no  estate  of  inherl- 
tttite  iii  Ihe  land,  and,  therefore,  if  the  defendant  would 
have  avuled  himself  of  the  plaintiff's  acquiescence  for  so 
lon^-aperibd  of  time,  he  should  have  pleaded  his  right 
tib^'ea  a  graiit,  "by  which  the  inheritance ^ is  to  be 
a%cted,  but  as  commensurate  only  with  the  particular 
estate  of  the  plaintiff  {e) 

'BATLrr  J.    For  the  reasons  already  stated,  we  think 
that  the  verdict  on  the  issue  joined  on  the  replication  to  , 
the  shtth  plea  must  be  entered  for  the  plaintiff,     ^s  to 

(a)   I  Saund.Si^  h.  (u.  5.)  (6)  1  Jf.  j* 5L  S34. 

(c)   1 1  EaU,  S78.  {d)  SB^^A,  ASA. 

(«)  ^  Sound.  MS.  d.  (n.) 

U  u  a  the 
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1825*  the  issue  joined  onrthe  replication  to  the  fifth  plea,  it 
has  been  very  properly  left  to  us  to  considey  whether 

agqmsi  the  grant  pleaded  by  that  plea  might  not  have  been  pre- 
sumed ;  and  it  has  been  urged  that  the  fact  of  the  de- 
fendant having  continued  to  sport  after  the  plaintiff's  no- 
tice served  upon  him,  fourteen  years  ago,  without  any 
further  interruption,  was  some  sort  of  proof  in  support 
of  his  alleged  rig^t  But  we  are  of  ojHoion  diat,  upoD 
such  evidence,  a  jury  ought  not  to  have  presumed  a 
grant.  .  We  all  know  that  a  very  mistaken  notion  long 
prevailed  that  the  lord  of  a  manor  had  a  right  to  go  not 
only  ovfirbis  own  lands,  but  over  the  lands  of  others 
within  his  manor;  and  it  seems  probable  that  such  was 
the  case  in  the  present  instance ;  or  it  may  have  been 
that  the  ancestors  of  CoL  Iremonger^  who  were  not 
themselves  accustomed  to  field  sports,  gave  permis- 
sion to  the  lord  of  the  manor,  as  their  immediate  ne^- 
bour,  to  sport  upon  their  estate,  not  ewdusMgi  but 
jointly  with  their  own  friends  and  tenants;  aad  the 
going  over  land  for  the  purposes  of  sporting  b  certainly 
not  an  injury  to  the  reversion.  The  verdict  on  that 
issue  also  must  therefore  be  entered  fi>r  the  PlaintilE 

Judgment  for  the  FlainUC 
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Court  of  KING'S  BENCH, 


XV 


Michaelmas  Term> 

In  the  Sixth  Year  of  the  Reign  of  Georoe  IV. 


Clbbk  ^oin^/ The  Mayor,  Bailiffs,  and  Bur-  ^^mOa^, 
OBSSE8  of  Berwick,  and  J.  Saunderson. 

A  RULE  had  been  obtained  by  Inghanu  callinir  upon  Wb«ra  •  ^^ 
the  plaintiff  to  shew  cause  why  the  master  should  •  cause  from  an 

ioferior  court 

not  be  directed  to  tax  the  defendants  their  costs  upon  a  by  certiorari, 
judgment  of  non-pros*     It  appeared  upon  the  affidavits  no^t  bound  to 
that  in  182  J   the  plaintiflPs  goods  were  distrained  for  I'^llT^edefi^ 
rent  by  the  defendants.     On  the  19th  of  January^  in  "^^^^^^^^ 
that  year,  the  plaintiff  replevied,  and  gave  a  bond  in  "**°P'J"^?[^ 
the  usual  form,  conditioned  to  appear  and  prosecute  his  ciaration. 
suit  with  effect  in  the  Court  of  Pleas  at  Berwick*    At 
a  Court  holden  on  the  2dd  of  January^  he  entered  an 
action  of  replevin,  and  at  another  Court,  holden  on  the 
6th  of  Febrtumfy  he  filed  his  plaint  against  the  defen4'- 
ants  before  the  said  mayor  and  baiKfis,  the  judges  of  the 

U  u  3  said 
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1825.        said  Court  of  PleaS)  they  being  alfo  int^rai  parts  of 
~"^       the  corpor^ition  of  Berwick^  and,  therefor^  defendants 

Clbsk 

tifptuut  in  the  suit.  For  this  reason  they  removed  the  suit  by 
^rBsAwicK.  certiorari,  returnable  m  one  month  after  jEosfer  1821; 
and  notice  of  that  writ  was  given  to  the  plaioti£  A 
rule  to  declare  in  this  Court  was  afterwards  served*  but 
tlie  plaintiiF  did  not  obey  it ;  wherefore  defendants  sigwd 
judgment  of  non-pros*  The  masterj  thinking  thej  ireie 
not  entitled  to  costs,  refused  to  tax  thenu 


AUmrsou  shewed  cause.  This  qnestion  turns  upon 
the  disUn^tioQ  between  a  removal  by  recoidari  baas, 
.a^d  by  certiorari.  Where  the  former  mode  is  ad^fed, 
adiyr  is  given  to  each  party  to  appear  in  the  Coprt 
abovQ;  and  on  that  ground  it  was  held  in  JDovJ^f. 
Jmei  (a),  that  the  defendant  was  entitled  to  costs  ugoa 
a  judgment  of  non-pros.  But  where  the  nsmoial  is 
by  certiorari  or  habeas  corpus^  no  day  Is  fixe^  Vji 
the  plaintiff  is  not  bound  to  follow  the  suit,  jCSodlT. 
Dixon.  {J)) 

/ifg^asi  Qontra*  Thecaseof  Z)at»es  v.  Jaw^oeitaiiily 
shews  that  a  phuntiff  in  an  inferior  Court  is  not  bcmwl 
tp  ^Ipw  the  defendant  when  he  removes  the  cnse  bj 
habeas  corpus.  But  there  is  a  great  difleroiee  beiweaa 
a  removal4>y  habeas  corpus  and  by  certiorari,  ii  the 
former  no  day  is  mentioned  for  the  return,  which  there 
alwigrs  is  in  a  writ  of  certiorari.  In  Waison  v.  Et^  (c), 
where  the  suit  had  been  removed  by  certiorari,  IhBod 
s^jeant,  in  moving  to  set  aside  a  judgment  of  noii-{iro% 
admitted  this  distinction  between  the  two  nsodes  ef  re- 

(«)  1  r.  i?.  571.  (6)  3  J/.cX&  93.  (c)  4  &  af.  isa 

moval. 
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moval,  and  rested  his  case  entirely  upon  the  ground  that 
die  judgment  had  been  signed  too  soon ;  and  the  Court 
upon  that  ground  set  aside  the  judgment.  There  is 
another  distinction  between  the  eflfect  of  tt  writ  of  habeas 
corpus  and  certiorari;  the  one  brings  up  the  recofrd  itfl^l^ 
the  otiier  the  copy  only.  What  M  from  Billlff  J.  hi 
Dames  r.  Jmetf  rdq[>ecting  a  teinoval  by  habeas  oorpus^ 
19^  tfaferefoK^  inapidieaU^  to  this  case. 


«M 


\%U. 


CUBIIK 

HmMatob.&c. 
^rBsftWioC 


Per  Curiam.  Upon  the  distuictioa  taken  by  BMer  J. 
in  JDtwies  i.  James^  it  appears  that  tiris  Bon-t>ros  waa 
irregahtf  and^  consequently,  the  defiindaiite  aire  riot  eil- 
tided  to  tiieir  costs;  The  languiige  of  the  writ  bfje-* 
eordari  is,  that  the  sheriff  have  the  record  before  the 
jnstieea  at  ffesHtunster  on  such  a  day,  *  and  prfete  the 
ttone'day  to  tbeparties,  that  they  be  thea  thtM  to  pvo* 
eeed  in  that  plea,  ad  it  shall  be  juA«'*(a)  ^The  writ  of 
oeitiohui  contftins  iso  dfa*6etion  6f  that  kind,^  buttiierdy 
requires  that  the  r^ord  find  prootes  shall  ht  re* 
tamed*  (ft)  Now  where  a  day  is  not  given  to  the  party, 
the  Court  cannot  pronounce  judgmetit  ag&inst  him  for 
not  appearing.  This  role  imisl,  ther^re,  be  dis* 
(Aai^gedl 

Rule  discharged*^ 


(a)  FUu  NaU  Mroh  16S. 


(6)  /6.548t 


Uu  4 
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.  18S5. 


J}^^'  Latimer  against  Batsok. 

4  • 

The  goods  of    rpRfiSPAS^  DMiiut  the  defendant,   lale  riieriff  of 

^.  were  seiicd     X 

under  a^ /a.  Oxfordshire^  for  seizing  and  taking  away  certaiii 

and  the  judg- 

ment  creditor  goods  of  the  plaintiff.  Plea,  the  general  issue.  At  the 
Mle  from  the  trial  before  Garraw  B.,  at  the  last  Oxford  assizes,  it  sp- 
nfVenrards  loid  pearedtfaot  iR  18£S,  one  Sichardsonf  who  hadobtaioed 
"mh^^Jln  ^  judgment  against  the  Duke  of  MarOoroughj  issued  a 
butSTlSSr'  *^"  *"**  thereon,  under  which  propeitjr  of  Tflrioos 
remained  in  A\  description^   hottsdiokl  fomiture,  wine,  and  &niiioff 

house,  and  were 

used  by  him  as  stock,  wos  setzed  at  BUnketmJ    An  officer  remained  in 

l)efore  the  eie- 

rutioQ.  The  possession  by  virtue  of  this  writ,  until  the  end  of  18f  S| 
the  execution  then  Bickordson  took  a  bill  of  sale  from  the  riieril^  bot* 
^torimis  UMhe  ^^  Grace  prevailed  upon  Richardson  to  postpone'die 
To^i^'  saIei>tiH  further.  In  May  18M,  the  present  pUfltf 
.^Jlj^^y;  took  from  Bkhardson,  a  bill  of  sale  of  tfte  goods  imsD- 
agunst  A.i       tioned  in  the  declaiiation,  and  paid  him  for  ftetu  die 

under  which  '^ 

thesherifffleiaed  sum  of  700A,  and  put  a  man  servant  mto  possesAo. 

tliese  goods.  . 

In  trespass  On  the  14ai  of  March  I8£5,  a  warrant  was  given  fay  the 

s.  hald  that  sheriff  of  Oxfordshire  to  his  bailiff,  to  levy  on  die  goods 

properSj  d^  ^^  ^^c  Duke  66S92.,  for  another  judgment  creditor.  The 

irvcrdi^  for  ^  plaintifik'  servant  was  still  in  possession  of  the  goods, 

ihedef^da^*^  but  the  officcr  scizcd  and  carried  them  away  under  tbe 

as  they  should    second  execution.     Up  to  that  time  the  Duke  had  con- 
be  of  opinion 

that  tbe  pur-      tinned  to  reside  at  Blenheimj  and  to  use  the  iKiods  ss  if 

chase  by  27.  .  ^ 

was  bon4  fide  no  execution  had  been  put  in ;  but  the  execution  by 

for  that  if  the  Richdrdsofi  wss  Well  kuown  at  Woodstochy  and  generally 

SS'fide'*  in  *c  neighbourhood  of  Blenheim.     The  learned  judge 

Sid^^'wfth  ^^^^  *^  J^T^*  ^*^  ^^  ^^  thought  the  sale  by  Bidkardson 

his  money,  the 

sale  was  not  rendered  toid  by  the  di^btor-s  contiauiog  to  enjoy  the  use  of  tho  propeity* 

to 
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to  the  plaintiff  was  a  bandjtde  sale,  and  that  the  pur*        1825. 
cfaase  mqney  was  really  paid  by  die  latter,  he  was  en-      i^^gg^tm 
titled  toayerdict;  but  that  if  they  thought  the  pur-       ^^^ 
chase  money  was  in  reality  paid  by  the  Duke,  and  the 
jsale  to  the  plaintiff  was  colorable,  they  should  find  for 
the  defendant    I'he  juiy  haTiiig  found  a  verdict  for  the 


Jisrvis  now  moved  for  a  new  trial,  on  the  ground  that 
the  learned  Judge  oi^ht  to  have  directed  the  jury  to  find 
for  the  d^idant,  if  they  thought  either  that  the  sale  to 
the  piftiatiff  was  colorable,  or  that  the  Duke  remained  in 
podsessipn  of  the  goods ;  the  sale  in  that  case  being  void 
by  tbe  ISEUz*  r.  5.  And  he  cited  and  relied  en  Wordall 
r^Smit/k  {a)i  where  Lord  EUenbarougk  said,  ^  T0  defeat 
the  .execution  by  a  bill  <^  sale  there  must  appear  to  have 
bem  SkJbondJlde  substantial  change  of  possession.  It  is 
a  joMoe  mockery  to  put  in  Mother  persoa  to  take  posses- 
aioa  jointly,  with  the  former  owners  of  the  goods.  A 
concorrent  possession  with  the  assignor  is  colorable. 
Tbe^e  most  be  an  ej^elusive  possession  under  the  assign*- 
mesity  or  it  is  finuidulent  and  void  as  against  creditors." 

Abbotf  C.  J.  I  am  of  opinion  that  this  case  was  left  in 
a  proper  manner  to  the  consideration  of  the  jury.     Th,e 

* 

facts  are  very  different  from  those  which  existed  in  the 
case  of  Wbrdall  v.  Smith.  The  observations  there  made 
hy  XiOrd  EUenborougk  are  very  strong  and  very  much  to 
the  purpose;  but  if  we  construe  them  with  reference  to 
that  case^  they  do  not  warrant  us  in  saying  that  the 
learned  Judge  in  the  present  cause  should  have  left  any 

(a)  1  Campb.  39U, 

distinct 


M^moWB 
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18B&^  diatinct  queitioli  to  the  jafy  as  lo  the  pom&aAaa  <rf  the 
gpodii.  There  en  assigmileiit  was  made  to  a  ciedttor 
without  any  aecotioD)  or  any  notice  to  tbcr  worid^  that 
the  aasignolr  utaa  a  fidling  man;  and  the  good*  asiigned 
were  the  furaitore  and  stock  in  trade  of  a  paUio  house, 
whece  the  bnaineas  continned^  after  ihe  aai^nmeoc,  to 
be  carried  on  in  the  same  manner  as  before.  Here  the 
alignment  was  made  to  Bichardsont  under  the  aathority 
of  the  aheri£^  after  he  had  entered  to  execute  a  writ  of 
fieri  fii«ia%  and  Bicharduin  for  a  valuable  ccmsidemtion 
sold  the  goods  now  in  question  to  Latimer f  who  sadend 
the  Duke  to  oontinue  to  use  ibenu  I  perfectlj  agrees 
that  posaeasion  is  to  be  much  regarded ;  but,  that  is  with 
a  view  to  ascertain  the  good  or  bad  fiuth  of  the  transac- 
tion. And  as  it  must  be  taken  to  have  been  provedi 
that  the  transaction  between  Bichardson  and  Lafyner 
was  boni  fUte^  that  Bichardson  was  pud  fot  the  goods 
with  the  money  of  Latitner^  and  that  it  was  geneially 
known  in  the  neighbourhood  of  BUnheim  that  an  est^ 
cution  had  been  pot  into  the  house,  I  think  the  kanied 
Judge  was  perfectly  correct  in  leaving  the  whde  question 
to  the  jury  as  one  of  good  or  bad  fiuth ;  and  th4  he 
would  not  have  been  jiatified  in  telling  them  diat  the 
sole  was  void  in  ocmsequence  of  his  Grace  the  Duke  of 
Mitrlboroug^  having  been  suflbred  to  en)oy  the  use  of 
the  goods. 

Bayley  J.  ^  It  appears  in  this  case  that  the  shwff 
having  seized  the  goods  in  question  nnder  a  fieri  fircoO) 
an  the  suit  of  Eickardsoth  the  htter  Uxk  a  bill  tf  aale  6f 
themi  and  afterwards  for  a  vafoable  consUoMion  soU 
his  interest  to  the  plaintifi^  and  the  circumstances  st* 
tending  the  execution  were  known  in  the  neighbourhoodi 

14  Nor, 
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Now»  in  Leonard  ▼•  Baker  (a),  ff%r//tm(  ▼•  Bireh  (i),*ftDd       Mesi 
Jeaieph  ▼•  Ingram  {c\  it  was  held^  that  if  goods  sdxed      iMtofk 
under  an  €xecutk>ii  are  bofn&fide  sold,  and  the  buyer       t^g^ 
soflers  the  debtor  to  continue  in  possession  of  the  goods» 
still  tbtgr  are  protected  against  subsequent  executions,  if 
the  ciccumstances  under  which  he  has  the  possession  are 
known  in  the  neighbourhood*    The  jury  in  this  case 
weve^  therefi>re»  properly  directed  to  give  their  vmiict 
for  the  plaintiff  or  defendant,  acccxrding  as  they  should 
be  of  opinion^  that  the  transacd<m  was  fair  or  frao* 
dialei^ 

HoLHOYn  and  Littleoale  Js«  concurred. 

Ruje  refused* 

(a)   \U.^S*  25K         (6)  4  Tawnl,  SS3.        (c)  8  I^unt,  939* 


Sellers  against  Till.  ^^idtii^f 

^4SE  for  shmder.    The  decUration  stated,  «  That  ^%^. 
pkunlifi^  at  the  time  of  speaking  the  words,  was  and  ^^  uS^ft 
aiill  is;  ireasnrer  to  and  collector,  for  certain  persons^  of  ^  treMurer 

aod  oollcctor  oT 

cerlmn  loUsaod  rates,  to  wit,  of  certain  tc^s  and  rates  certain  toib, 

and  that  de- 

arising  out  <^  and  in  respect  of  certain  lands'and  pre*  fendant  tpoke 
mifies,  to  wit,  at,  &c ;"  and  that  the  defendant  fidsely  ing  die  piaintir 
and  maUdottsly  spoke  and  published  of  and  concerning  ^  JSZ^ 
tbe  i^nintiff,  as  such  treasurer  and  collector  as  aforesaid^  ^^tib^^^^lcm. 
tfc««oi^Mfa>wing;  that  is  ta  say,  «  You  are  an  oU  '^^^^,^ 
j.nnna  n  dmd  rabbevy  and  a  swindler;    fiir  you  ar^  !ImS^^ 

been  guilty  of» 
Ste***  Held,  that  die  plaintiff  was  bound  by  the  innuendo  to  prove  that  he  ww  treiMircr 
oAtf  €iiii<Ctar«  •         > 

/-.  gathering' 
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1825*  gathering  the  toll  for  your  own  pocket*  You  are  a 
^^^^^  swindler  and  a  thief,  for  you  are  robbing  the  people;" 
^^^  thereby  then  and  there  meaning  that  the  plaintt^  so 
being  such  edkctor  and  treasurer  as  aforesaid,  was  guilty 
of  collecting  tolls  for  the  purpose  of  improperly  apply- 
ing them  to  his  own  use.  There  were  sev^^  ooDnts, 
but  in  each  of  them  there  was  an  averment  that  the 
words  were  spoken  of  and  concerning  the  plaintiff  as 
collector^  and  an  innuendo  applying  the  words  to  the 
plaintiff  oj  collector.  Plea,  not  guilQ^.  At  the  trial  be- 
fore Burrough  J*,  at  the  last  assizes  for  Staffbfd^  the 
plaintiff  proved  that  he  was  treasurer,  bat  &iled  in 
making  out  his  appointment  to  be  collector  of  the  tolls 
mentioned  in  the  declaration.  The  learned  Judge  con- 
sidered the  variance  fatal,  and  nonsuited  the  plaintiff. 

Campbell  now  moved  for  a  new  trial,  and  contended 
that  the  words  were  actionable,  if  spoken  of  the  plaintiff 
in  his  character  of  treasurer,  and  that,  consequendy,  it 
was  unnecessary  to  prove  the  residue  of  the  induoonent, 
viz.  that  he  was  also  collector  of  the  tolls ;  and  he  dted 
May  V.  Broom  (a),  and  I^ewis  v.  Walter,  (b) 

Per  Curiam.  The  words  complained  of  in  this  case 
appear  to  be  applicable  to  the  defendant  in  his  charscter 
of  collector,  rather  than  •  in  that  of  treasurer.  It  is^ 
therefore,  very  doubtful  whether  the  plaintiff  could  have 
recovered,  had  he  alleged  merely  that  they  were  spoken 
of  him  as  treasurer.  But  in  addition  to  this  difficulty, 
it  appears  that  there  is,  in  every  count,  an  innuendo,  ex- 
pressly applying  the  words  to  the  plaintiff  in  his  du- 

(a)  3^.  j-  C.  115.  (6)  lb.  138. 

meter 
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racter  of  collector^  ivhich  makes  die  case  very  distinguish-  J  895. 
able  from  those  which  have  been  cited ;  for  in  them  the 
meaning  of  tlie  words  was  not  limited  by  the  insertion 
of  such  an  innuendo.  The  plaintiff  was  bound  to  prove 
that  the  words  were  applicable  to  him  in  4he  manner 
that  he  had  himself  pointed  out^  and,,  for  want  of  such 
prooi^  was  properly  nonsuited. 

Rule  refused* 


Tiuu 


Sheldok  a£[ainst  Whittaker  and  Another.      Friday, 

CASE  upon  the  8  Ann.  c.  14.,  against  the  defendants  Wherein 
sheriff  o[  Middlesex^  for  removing  goods  seized  under  iberiir,  for  re- 
a  fieri  &cias,  without  paying  a  year's  rent  then  due  to  aeiiMl u^Snrii 
the  plaintiff  as  landlord.     Plea,  the  general  issue.     The  tuMj^g  ^ 
declaration  alleged  that  the  seizure  was  by  virtue  of  a  J^^j^^  ^ 
writ  issuing  out  of  K.  B.,  but  at  the  trial  before  Abboit  J|UJ^*^*  ^^' 
C.  J^  at  the  Westminster  sittin/rs  after  Trinity  term«  the  «*»•*  »j»«  *•  '«• 

"  iMUcd  out  of 

writ  when  produced  in  evidence,  appeared  to  have  issued  K.  B.  imd  the 
out  of  C.  P.  The  Lord  Chief  Justice  thought  the  vari*-  in  eridenoe  a^ 
ance  fatal,  and  nonsuited  the  plaintiff.  iaraed  out  of 

C.  P.     Held, 

that  this  wM  a 

«  .  «       •    

Gumey  now  moved  to  set  aside  the  nonsuit,  and  con-  ▼ananee. 
tended  that  it  was  immaterial  whether  the  sheriff  seized 
the  goods  by  virtue  of  a  writ  out  of  K.  B.  or  C.  P. 
^The  ground  of  action  is,  that  having  seized  the  goods, 
lie  removed  them  without  paying  the  rent.  The  state- 
ment 9?  the  writ  was  mere  inducement  to  the  action,  mid, 
consequently,  the  variance  was  not  fatal,  according  to  tho 
modem  cases,  Purcell  v.  M^Nantara  (a)  and  Stoddart  v. 

(a)  9Eaii,  157. 

Palmer, 


BiflElLOCHf 
WifffTAKXK. 
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l^ii,       Palme*  (fi)i  which  lAtew  that  the  old  rales  of  plenduig 
in  such  cases  have  been  much  relaxed. 

Abbott  C.  J.  In-order  to  maintain  an  action  upon 
the  8  Am^  c.  14.  against  a  idieriff  for  removing  goods 
miihtmt  sflftisfyfng  the  rent  doe  to  the  landlord,  k  is 
necessary  to  shew  that  a  writ  issued  ont  of  some  Conrt, 
and  thfM;  the  sheriff  sdzed  die  goods  in  pursuance  of  it 
The  seizure  and  removal  of  the  goods  under  the  writ  b 
the  fimndodon  of  the  action,  and  the  plaintiff  is  bound 
to  prove  the  issuing  of  it  according  to  his  all^adon. 
The  variance  in  this  case  was  therefore  in  a  material 
pointy  and  the  nonsuit  ought  not  to  be  disturbed. 


Rule  refiiseJ. 


(«)  3B.iC.fL 


5SrJ?  The  King  against  Mc  Kay. 


^H£  defendant  having  been  ibund  guilty  at  the  last 
oumA  on  qoQ  *  Hampshire  assizes,  upon  an  information  far  usuqHDg 
piQNciitor  is      the  office  of  bailiff  of  iStodErirrdge;  on  the  6th  day  of  the 

entitled  to  the 

writofmende.  ptescnt  term, 

nms  for  a  new 
electloo,  ifbe 

jwjj^^^j^      Merewether  on  the  part  of  the  defendant  moved  for  a 
A  'dJtodJ^    mandamus  to  the  corporation  to  proceed  to  the  dection 

ie  entitled  to      of  a  new  bailiff, 
mote  for  the 


%nit. 


Carter  said  that  he  was  instructed  by  the  prosecutor 

to  move  for  the  writ. 

MereoieAer 
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«W 


Mereweiher  contended  that  the  proseeutor  should  have 
applied  sooner ;  but,  ' 

HoL&oTD  J.  (a)  after  consuhuig  the  officers  of  the 
crown-office,  held  that  the  prosecutor  was  entitled  to  the 
writs  ^  he  had  not  been  guilty  of  any  unreasonable  delay 
in  making  the  implication. 

Writ  refused.  (&) 


1865. 

offmU 
MgJUt. 


We  have  been  favored  with  the  following  note  of  a  case 
which  occurred  in  Trinity  term,  1819.  Bex  v.  Mears, 
Xhe  defendant  in  a  quo  warranto  information  for  usurp- 
ing the  office  of  mayor  di  PetersfieUt  disclaimed,  and  be- 
fore judgment  was  signed  moved  for  a  mandamus  to 
proceed  to  a  new  election,  but  Bayley  J.  said,  that  the 
prosecutor  ought  to  have  a  priority  of  motion,  and  should 
be  allowed  a  reasonable  time  to  sign  judgment  and  apply 
for  a  writ 

The  prosecutor  signed  judgment  a  few  days  afterwards, 
bat  declined  to  move  for  the  writ,  which  was  thereupon 
granted  to  the  defendant 

|a)  l%«x)tte'4ad^bidiiotGDaMiatoCiNnt> 
{b)  See  JRer  t«  CpiTonrtion  pf  Wtii  Xooe«  3  Burr.  1586^  and  M^k  t. 
CvrpQuraAm  rf  Wl^/oa^  2  Burr,  782. 
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jj^;  Hall  against  Hollandebu 

TmpMi  for  ^P  RES  PASS  for  driving  a  carriage  against  the  plain- 

driTing  a  car*  ^ 

riagea^niit  tiff's  son  and  feervant,   whereby  he  was  injured, 

tonandterYMit,  And  the  plaintiff  for  a  long  space  of  time,  to  wit,  &c^ 

pitintiff  WM  ^^  deprived  of  the  service  of  his  said  son  and  serv- 

^•P^i*.^*'"  ant,  and  of  all  the  benefit  which  would  otherwise  have 

•trricet  ami  ' 

WM  put  to  ex-  accrued    to   him   from   such   service,    and    was   also 

panoe  m  ob- 

taining  bis  cure,  forced  to  expend  a  large  sum  of  money,  to  wit,  &c^  in 

The  child  wei 

two  yean  and  a  the  cure  of  his  said  son  and  servant     Plea,  not  gwUy* 

half  oldy  and 

the  plaintiff  At  the   trial  before  Abbott  C.  J.,  at  the  WestmnsUr 

placed  him  in  sittings  after  last  Trinity  term,  the  plaintiff  proved  that 

whic?woiUd  ^'^  defendant  drove  his  carriage  against  the  plaintiflTs 

cuUoncd  any  ^°>   ^^^  ^^  infant  two  years  and  a  half  old.    The 

^^^^^hTviDg  ^^^'^  ^^  much  injured,  and  at  first  was  taken  to  the 

H"id**  baTthe  ^i^^^^  hospital,  whei?e.Jbe  might  have  remained  with- 

lois  of  lenrice  out  cxpeuce  to  his  father,  but  he  was  afterwards  taken 

waa  the  gut  of  *   .      ^ 

the  action,  and  home  by  his  father,  who  thought  he  would  be  batter 

that  the  child 

being  inc^iabie  there,  and  was  taken  daily  to  the  hospital  for  advne  far 

aayten^' t^  some  months,  at  the  expiration  of  which  time  he  was 

tmdCT  age,'the  dismissed  as  cured.     The  father  also  hired  a  servant  to 

JSi^^r  attend  thechildduring  his  illness.    Upon  this  evkJaoce 

peiticttiariy  as  {|.  ^^  objected  for  the  defendant  that  the  child  was  not 

no  ezpenoe  bad  ^ 

been  necessarily  competent  to  perform  any  service  by  reason  of  his  ten- 
incurred,  c  ^ 

Quary,  wbe-  der  aire,  and  that  as  loss  of  service  was  the  gist  of  the 

Iber  the  lather  .  ^  ^.^ 

miffbt  have  action,  the  plaintiff  must  be  nonsuited.    The  Lord  Chief 

spedal  action  Justice  was  of  that  opinion,  but  offered  to  leave  it  to  the 

^ice^^'tfaey  J'^'7  ^  ^ay,  whether  the  child  was  capable  of  peifonDiog 

bad  been  ne- 
cessarily incurred? 

21  ser?fces 
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senrices  to  which  any  value  could  be  attached.    The        18M. 
counsel  for  the  plaintiff  did  not  desire  the  question  to 
be  so  left,  and  thereupon  the  plaintiff  was  nonsuited. 

hanon  now  moved  for  a  new  trial,  and  contended  that 
die  plaintiff  was  entided  to  recover  without  proving  any 
actual  service  by  the  child.  In  this  respect  the  case  of 
a  child  difiers  from  that  of  a  mere  hired  servant.  In 
the  latter  case,  loss  of  actual  service  must  be  proved ; 
but  in  die  former,  the  child  being  resident  with  and  un«- 
der  the  control  of  the  parent,  must  unavoidably  be,  in 
legal  accq>tation,  a  servant,  so  as  to  support  an  action 
of  this  nature,  Jonet  v.  Brawn  (a),  Fores  v.  Wilson  (&). 
At  all  events,  the  'plaintiff  was  entitled  to  recover  the 
expence  which  he  was  put  to  in  obtaining  the  cure  of 
Itisson* 

Batley  J.  I  am  of  opinion  that  the  nonsuit  in  this 
case  v^as  right.  It  has  been  contended  that  the  action  is 
mainlaiaaUe  on  two  grounds ;  first,  for  the  loss  of  the 
services  of  the  child,  and,  secondly,  ibr  the  expences 
incurred  by  the  father,  in  consequence  of  the  injury  sus- 
tained bf  the  child.  With  respect  to  the  first  ground, 
I  apprehend  that  the  gist  of  the  action  depends  upon 
the  capacity  of  the  child  to  perform  acts  of  service. 
Heie  it  is  manifest  that  the  child  was  incapable  of  per- 
forming any  service.  The  authorities  upon  this  point  are 
all  one  way.  In  the  cases  which  have  been  cited,  the 
child  being  capable  of  performing  acts  of  service^  and 
living  with  the  parent,  would  naturally  be  called  upon 
to  perform  some  acts  of  service ;  and  it  was,  therefore, 

s 

(a)  Puk,  2f.  P.  C,  S88.  1  Stp.  917>  S.  C.         (6;  i<lMl<,  If.P.aSS. 

Vol..  IV.  X  X  held, 
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%6S6.  held,  that  sorvice  might  be  presumed,  and  tbateridcoce 
'*'*''*'  of  it  seed  not  be  given.  In  WeedouY.  Timbrd'[a^  both 
agahui  Lord  Kenyoa  and  AMmnthBBiy^  that  the  loss  of  serrioi 
IS  the  gist  of  such  an  action  as  the  present,  and  that  the 
phuntiff  must  give  some  proof  of  acts  of  servioe,  in  mder 
to  support  the  allegation  in  the  dfsdaration,  althouigii 
very  slight  evidence  is  suflScieut ;  and  in  a  case  erf  &/- 
tertkwakev.  Duerst  {b)  it  was  held  that  an  action  ftt  de- 
bauching a  daughter  coidd  not  be  maintained  by  a  ftther, 
unless  she  was  his  servant,  and  that  the  action  could  not 
be  maintained  on  the  ground  ofexpence  having  beat  in- 
curred in  providing  for  her  during  her  confioeinent. 
In  this  case,  too,  it  was  proved  that  the  fiuher  did  not 
necessarily  incur  any  expence;  if  he  had  done -so  I  am 
not  prepared  to  say  that  he  could  not  hiave  reooveeed 
upon  a  declaration  describing,  as  the  cause  of  action, 
the  obligation  of  the  father  to  incuf  that  expence. 

HoLBovn  J.  It  was  not  established  by  evidence  st 
the  trial  that  the  father  was  necessarily  pat  to  any  ex- 
pence;  the  Court  are^  therefore,  not  called  upon  to  give 
any  opinion  upon  his  right  to  recover  snch  expences. 
It  is  clear  that  in  cases  of  taking  away  a  son  or  dauf^ter, 
except  for  taking  a  son  and  heir,  no  action  lies,  unless  a 
loss  of  service  is  sustained,  Grmf  v.  Jeffmex  {t\  Bar- 
ham  V.  Denner.  (d)  The  mere  relationship  of  die  psities 
is  not  sufficient  to  constitute  a  loss  of  service*  The  rea- 
soning in  all  the  modem  cases  shews  that  soaie  evidence 
of  service  is  necessary ;  none  could  be  given  in  theprasent 
cas^  the  nonsuit  was,  therefore,  vif^U 

(a)  5  T.  R.  357. 

(6)  jr,B,  E.  T.  25  G.S.     5EaU,  47.  d.;  see  also  the  prindpel  esse 
there.  Dean  ▼.  Peel. 

(c)  Cro.  Elix.  55.  (rf)  lb,  770. 

Abbott 
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Abbott  C.  J«     It  is  a  principle  of  tlie  common  law        1835.-   • 
that  ft  Blaster  aiay  maintain  an  action  for  a  loss-  of  ser-»         ^^ 
vJce^  sBstained  bv  tbe  tortious  act  of  another,  whether'  „  o^ainti 
the  servant  be  a  child  or  not ;  and  when  that  foundation 
of  the  aetiflB  has  existed,  courts  of  justice  have  allowed 
ail  the  circttmatancee  of  the  caae  to  be  taken  into  eon- 
sidehition«  with  a  view  to  the  cakulatioB  of  the  damagea. 
Here  we  are  required  to  gofardier,  and  to  hold  that 
tbe  action  is  maintainable^  although  no  service  was  or 
could  be  performed  by  the  child,  and  that  too  upon  a 
dedaoftioii  alleging  the  existence  of  the  relation  of 
roaster  and  servant,  and  the  loss  of  the  services  of  such 
servant.    Such  a  decision  would  not  be  warranted  by 
any  fimner  case,  the  nonsuit,  therefore,  ought  not  to  be 
distarbed* 

Rule  refused. 


Winder  against  Feargn.  j^JTiSi 

r^OVENAN^  on  a  deed  of  exchange.     The  only  An  indorM- 
qoestion  'made  at  the  trial  before  Htdlock  B.  at  the  ^^xcbimge 
last  Cfmberiand  assizes  was,  whether  the  deed  was  pro-  ^;^"o"/[ht* 
perly  stamped  within  the  B5  &3.  r.l84.  sched.  parti.  ^^^^^^^ 
title  Exchange^  by  which  if  no  sum  of  money,  or  only  a  5"5*"a  ^*?'* 
sum  under 'SCO/,  shall  be  paid,  or  agreed  to  be  paid  for  no  part  of  Uie 

deed,  or  other 

equality  of  exchange,  the  duty  is  \L  155.,  and  where  metterindorMd 
any  such  deed  of  exchange,  together  with  any  schedule  the  meaning  of 
receipt  or*  other  matter  indorsed  thereon,  or  annexed  ^.134.  iched.    . 
thereto^  shall  contain  2160  words  or  upwards,  then  for  SJ^i/and^*" 
every  entire  quantity  of  1080  words  contained  therein,  ^^^f'^^n-*'* 

-     -  tnincd  in  it  arc 

not  to  be  reckoned  as  part  of  the  1080  words  for  which  the  further  progrcssiTC  duty  of. 
U.  5$.  is  inpoied  by  that  statute. 

X  X  2  '  over 


#XAROir, 
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1S25.  over  and  above  the  first  1080  words,  a  further  progres- 
— ; — ■  8iv^  duty  of  1/.  5s.  The  body  of  the  deed  contained 
agidnsi  SfiSO  wordir,  but  there  was  an  indorsement  on  it  con- 
taining the  names  of  the  parties,  the  date  df  the  deed, 
&c.  5  and  if  this  indorsement  constituted  part  of  the 
deed,  the  whole  would  contain  more  than  8«4pO  words, 
and  in  that  case  it  ought  to  have  been  impressed  with 
a  sti^mp  of  4/.  5s. ;  but  if  it  was  not  part  of  the  deed,  then 
the  stamp  of  8/.,  with  which  it  was  impressed,  was  suffi- 
cient. The  learned  Judge  was  of  opinion  that  it  was  no 
part  of  the  deed,  and  the  plainUff  obtained  a  verdict 

Brougham  now  moved  for  a  new  trial  upon  the  above 
objection  taken,  and  cited  Cook  v.  Remington  {a)  to  shew 
that  an  indorsement  is  part  of  a  deed,  and  that  oyer 
must  be  given  of  it. 

But  the  Court  were  clearly  of  opinion  that  the  in- 
dorsement in  this  instance  formed  no  part  of  the  deed, 
for  that  it  did  not  in  any  way  control  the  opemtion  of 
it,  and  that  the  stamp  was  therefore  sufficient. 

RaJe  icfiised. 

(a)  €M9d.^09, 


0 

Garrett  and  Bodenham,  surviving  Partners  of 
Phillips  against  Handley. 

Ani^«Jiinwy   ASSUMPSIT  upon  a  guaranty.     The  fitrst  count 
by  the  tewenX  of  tfie  declaration  stated,  that  on  the  12th  of  Fe- 

psrtnen  of  ft  . 

arm,  upon  a  bruary  1818,  by  a  certain  letter  written  and  addressed 

to  one  of  them,  by  the  defendant  to  John  Garrett  on  behrfT'rf'fiito- 

diiSTthrtit*"  self  and   C.  Bodenham  and   Robert  I««f>y,  ^ W'c6n- 

^Sl^t^  sideration  that  the  plaintifls  and  their  de«ieA&ied^rtut- 

f^  ner, 


HlmiLBr. 
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ner,  at  the  request  of  the  defendanU  would  advance  1825. 
to  ooe  r.  Gibbons  the  sum  of  550/,  to  enable  him  to  ^ 
discharge  immediately  the  sum  of  5502.  for  which  he  ^ps«^ 
had  become  security  for  one  other^  T.  Gibbons,  the 
defendant  promised  plaintiffs  and  their  deceased  partner) 
that  provision  should  be  made  for  repaying  the  plaintiffs 
and  their  deceased  partner  the  said  first  mentioned  sum 
of  550/^  under  a  certain  arrangement  then  going  on  for 
the  settlement  of  all  the  concerns  of  the  said  .first  men- 
tioned T.  Gibbons.  Averment  that  the  plaintifis  And 
their  deceased  partner  did  immediately  after  making 
that  promise,  to  wit,  on  the  said  12th  of  February,  ad- 
▼aoce  and  pay,  and  cause  to  be  advanced  and  paid  to 
the  said  first  mentioned  T.  Gibbons  the  said  sum  of  550/. 
for  the  purposes  aforesaid ;  and  that  although  a  reason- 
able time  for  the  defendant  to  have  caused  provision  to 
be  made  for  the  repayment  of  the  said  sum  of  550^  had 
long  since  elapsed,  and  although  T.  Gibbons  had  not 
paid  the  same,  yet  the  defendant  had  not  made  any  pro- 
vision for  repaying  the  same  under  the  arrangement  or 
otherwise.  Plea,  first,  non  assumpsit  Secondly,  that 
the  causes  of  action  did  not  accrue  within  six  years.  At 
the  trial  before  Bwrottgh  J.,  at  the  Summer  assizes  for 
the  county  of  Hereford,  1825,  the  plaintiffs  produced 
and  proved  the  following  letter  written  by  the  defend- 
ant»  and  addressed  to  John  Garrett f  one  of  the  plaintiffii. 
c<  Sir,  —  I  understand  from  Mr.  Gibbons,  that  you  had 
the  goodness  to  consent  to  advance  550/.  to  discharge  im- 
mediately a  like  sum  for  which  he  became  securitjy  forhis 
cousin  Mr.  T. Gibbons,  upon  my  assurance  whidi  thereby 
give,  that  provision  shall  be  made  for  repaying  you  this 
sum  under  the  arrangement  now  going  on  for  the  set- 
tlem^it  of  Mr.  Gibbonis  concerns/'  .  In  consequence  of 
the  assurance  given  in  this  letter,  the  money  was  ad- 

Xx  3  vanced 


HANBUir. 
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1825.  vanced  by  BodenJtam  and  Co.  to  Qibbons.  The  pUo- 
"""■"^  tiffs  then  produced  a  cJorrespondence  between  Bodenkam 
agahut  and  Co.  and  the  defendant,  which  took  place  betiveeo 
the  8th  of  January  and  the  lOtfa  of  March  1890^  fcr  die 
purpose  of  shewing  that  the  guaranty  contained  in  the 
letter  of  the  IStb  of  January  181S,  though  in  terms 
given  to  John  Garrett^  one  of  the  plaintiffs,  was  in- 
tended for  the  benefit  of  the  firm.  On  the  part  of  the 
defendant  it  was  urgedf  firsC»  that  the  correspondence 
did  not  prove  that  the  guaranty  was  intended  for  the 
benefit  of  the  firm;  and,  secondly,  assuming  that  it  did, 
still  that  the  action  ought  to  have  been  bnMigbt  in  the 
name  of  John  Garrett^  to  whom  the  guaranty  was  in 
terms  given.  The  learned  Judge  reserved  diat  poiiil, 
and  a  verdict  was  found  for  the  plaintiff. 

Jerrds  now  moved  to  enter  a  nonsuit.  A  guaranty 
ought  to  be  construed  strictly;  the  promisewiffi made 
to  John  Garrett  alone,  and  the  action  ought  to  have 
been  brought  by  him  alone^  and  not  by  the  plaioliSs. 
{^Bayley  J.  May  not  the  action  be  brought  either  in  the 
name  of  the  party  with  whom  the  oonthtet  was  made,  or 
of  the  party  for  whose  benefit  it  was  intended?  An 
action  on  a  policy  of  insurance  may  be  brought  in  the 
name  of  either.]  Secondly,  the  correspondence  pro- 
duced in  evidence  did  not  establish  that  the  goaracrty 
was  given  for  the  benefit  of  the  three  parties. 

The  case  stood  over,  to  enable  the  Court  to  peruse 
the  correspondence,  till  this  day. 

Abbott  C.  J.  We  have  perused  the  correspondence 
in  this  case,  and  we  think  it  suflSciently  appears  that  the 
guarantee  was  intended  for  the  benefit  (tf  the  firm,  and 

not 
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not  of  John  Garrett  alone.     That  being  ao,  we  are  of      1825* 
opiaioQ  that  the  action  was  properly  brought  in  the      Gaeeitt 
nafloe  of  the  parties  for  whose  benefit  the  contract  of    _<««*"* 
mdemni^  was  entered  into. 

Rule  refused,  {a) 

(a)  See  Baieman  ▼.  PkHHpii  15  Atf,  973. 


Doe  on  the  Demise  of  J.  Ellam  against 

Westley. 

pTJECTMENT  for  premises  in  the  parish  of  West  TcstEtor,  after 
fVrattingy  in  the  county  of  Cambridge.    At  the  trial  ^i^jS^ieg*. 
before  Alexander  .C.  B.,  at  the  Summer  assizes  for  Cam-  ^t^f  ^ 
bridge  1825,  it  appeared  that  the  lessor  of  the  plaintiff  J^J^'JJJJ'j^ 
was  heir  at  law  df  Joseph  Ellam.  who  died  seised  in  fee  ".'^T'^l*" 

-^  TMed  El  fol* 

^ihe  premises  in  question.     The  defendant  was  heir  at  lo^*  "  l<«<n> 

I  give  and 

lavfF  of  Maty  Westlgy^  devisee  under  the  will  of  Joseph  bequcEth  unto 
£IUmf  which  was  duly  executed  to  pass  real  estates,  mymeswiage 
The  testator. first  gave  several  pecuniary  legacies,  the  wherein  i 
bequest  of  each  commencing  with  the  word  « Item."  ^T^^ilid 
The  wiU  then  proceeded :  "  Item,  I  also  give  and  be-  jJJ^I^'^fg*^ 
queath  unto  Jose^  EUaWf   the  youngest  son  of  ray  ^^^^fj^ 
brother  John  EUamj  all  that  my  messuage  or  tenement  «>>«  ^^  c.  D. 
now  in  the  occupation  of  J.  Noble  and  J,  Harrison^  with  hold  goodsEnd 

cfaEtteiSf  End 

the  orchard,  garden^  and  all  the  appurtenances  thereto  inpUmenti  of 
belonging;  and  after  his  decease,  I  give  to  his  son  ,,|||||q  ^^^ 
Joseph  Ellam  the  -messuage  or  tenement,  and  all  thereto  j^fJI^'hwown 
belonging.    Item,  I  give  and  bequeath  also  unto  Maty  ^^^^^X 
fVestlej/f  the  youngest  daughter  of  R.  and  S.  fVestleyt  ^ll^i^^ 
that  now  dwells  with  me,  all  that  my  messuage  or  tene-  my  ^•^•••" 
fsent  wherein  I  now  .dwell,  with  the  garden  and  all  the  c.  n.  took 

only  En  eitEto 
for  life  in  the  premises  derued  to  her«^ 

X  X  4  appur- 
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18£5.  appurtenances  thereto  belonging ;  and  I  also  give  to  the 
said  Maty  fVesiky  all  my  household  goods  and  chatcdsy 
and  implements  of  household  within  doors  and  withoot, 
all  for  her  own  disposing,  free  will,  and  pleasure^  im* 
mediately  after  my  decease."  J.  EUam  and  M.  Watly 
were  made  executor  and  executrix  of  the  will.  A  Terdict 
was  found  for  the  plaintiff,  the  defendant  having  leave 
to  move  to  enter  a  nonsuit,  on  the  ground  that  Mary 
WesUey  took  a  fee  in  the  premises  devised  to  her  by 
J.  EUami  and  now 

Siorks  moved  accordingly.  It  is  clear  that  the  testator 
intended  to  give  an  estate  in  fee  to  Mary  IVesikyf  and 
the  words  of  the  will  are  sufficient  for  that  puipose. 
Where  he  intended  to  give  an  estate  for  life,  viz»  to  JnAa 
EUam^  he  provides  for  the  disposal  of  the  prc^perty  after 
his  decease.  There  is  no  such  provision  in  the  devise 
to  M.  WesUey.  Then  the  words  aU  for  her  ova  £h 
posingj  Sfc.  are  sufficient  to  pass  the  fee  accocdiog  to 
numerous  decisions,  Jennor  and  HardUfs  2aae(a)^  Good- 
title  V.  Otway  (&),  Lofoeacres  v.  BUghi  (c);  and  those  words 
must  be  construed  as  referring  to  the  whcrfe  wUch  had 
previously  been  devised  to  Maty  Westiey^  and  not  iKicly 
to  the  household  goods,  Fenmf  v.  Eustace,  {d)  In  diat 
case  testator  devised,  <<  Firsts  to  his  wife  ceitain  pro- 
perty ;  seamdly^  to  his  two  nephews,  J*  and  T.  CoUngSi 
certain  other  properQr;  thirdhf^  as  follows :  I  give  unto 
my  nephew  J.  Cotfyer,  all  that  my  house  and  premises 
at  Pitston,  in  the  occupation  of  R.  Bead  /  I  du  give 
unto  my  nephew  J,  CoUyeVy  all  that  my  ladd  in  the 


(a)  lZ.tfoi».S85»  (A^SJr«bfi« 

(c)  Coup.  352.  {d)  4M.4;S.SK 


parishes 
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parishes  of  PidUston  and  Aubury^  in  the  occupalioii  of  1885; 
J.  Tom^nSf  to  him,  my  said  nephew,  his  kein  and         __"' 

assigmjbr  eoer!^    And  the  Court  held  that  the  words  of  tmahui 
inheritance  in  the  last  branch  of  this  demise,  enlaif^ed 


the  devise  of  the  house  and  premises  at  PitdoHy  into  • 
devise  of  the  fee. 

Abbott  C.  J.  I  think  that  our  safest  coarse  is  to 
consider  the  two  distinct  sections  of  this  wUl  as  making 
two  dbtinct  devises;  and  if  that  be  correct,  Mary  fVestiey 
took  an  estate  for  life  only  in  the  premises  in  question. 
SikJi  a  ooBstniction  could  not  be  put  upon  the  will  in 
Femg^  v.  Busiacej  for  there  the  numerical  armngament 
of  the  devises  shewed  plainly  that  the  testator  inteaded 
to  pass  the  fee. 
-  '    '      .  ...» 

BAiTLBir  J.  In  order  to  say  that  more  than  a  life 
estate  passed,  we  should  require  words  expressing  a 
plain  intent  to  that  effect  Now  stopping  after  the  word 
garden,  ta  the  demise  to  Mary  Westkyt  there  is  nothing 
to  shew  the  quantum  of  interest  that  she  was  to  take. 
Tben-  the  testator  proceeds :  ^*  I  also  give^''  ftc  It  is 
an  old  observation,  that  the  introduction  of  the  wotd 
^  Item"  Aews  that  the  testator  is  dealing  with  a  new 
safageo^  andthat  the  wcMrds  following  apply  to  that  only, 
end  not  to  the  preceding  matter,  unless  the  inteotioii 
theft  they  should  do  so  is  plain.  Hetie  the  words,  **  M 
for  her- own  disposing,"  may  apply  to  both '  cliiuses,  but 
that  is  iiot  by  any  means  clear ;  we  are,  theMfere,  boikid 
to .  hold  that  they  apply  to  the  second  >  dnose^  oirfy.  In 
Fenny  v.  Bmsiace^  Le  Blanc  J.  observed,  that  the  nume- 
rical divisions  shewed,  '*  that  the  testator  meant  to  de- 
scribe^ first  the  persons  and  property  which  were  the 

subject 
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18£5ft       subject  of  his  d^yise^  and  td  Wfiit  uotil  the  etid  lo  poiot 
out  the  estate  he  devised. 

HoLROYD  and  Littleoale  Js.  concurred. 

Ralecefiised. 


Dm 
Wrctlmt* 


Wedfumu^  The  KiKG  ogcunst  The  Inhabitants  of  the 

**■      '  County  of  Devon. 

TIm iiilMbiiMi«i   INDICTMENT  stated  as  follows:    ^  that  on  the 

ofaoountjara    JL 

not  bound  to  lOtli  day  of  Febryory^  in  the  4th  year  of  G.  4^,  there 

widen  A  public 

brld^  was,  and  fiom  thence  hitherto  hath  been,  and  stitt  is»  a 

certain  common  and  public  bridge,  comitionly  ciUed 
Dart  bridge^  lying  and  being  in  the  parishes  otBuck" 
Jastleigh  and  AAburton^  in  the  said  oounty,  berog  a 
common  highway  leading  bfim  the  city  of  BteekryVKAo 
and  over  the  stdd  bridge  to  the  town  oi  PlgmonA  in  the 
said  county,  for  all  the  subjects  of  the  kinf^on  feat  mi  on 
hor^back^  and;  with  their  hordes,  coaches^  carts,  and  off- 
riages  Mpon  and  oyer  the  same  bridge,  to  go^  retutn,  pass, 
ride,  and  travel,  at  their  will  and  pleasure,  fredy  and 
safely  without  any  obstnictioii,  hindranoe^  or  Isip^di* 
ment  whatsoever ;  and  that  the  said  common  and  public 
bridge,  on  the  lOth  day  oi  February  in  the  year  afonsaid, 
and  continually  afterwards  until  the  day  of  takiag  tfa^ 
inquisition  at  the  said  parishes  of  Buct/asileigh  and  JA* 
burton  in  the  said  county,  was  and  yet  is  ruindos,  broken^ 
dangerous,  and  in  great  decay  for  want  of  n^fol  and 
necessary  upholding,  maintaining,  amending,  and  repair'* 
ing  the  same,  and  the  said  common  and  public  briftge^ 
during  all  the  time  last  mentioi^,  was,  find  yet  is  too 

narrow, 
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Darrov,  so  that  the  subjects  of  the  kiDg^  in,  upon,  and       lB9Sm 

over  the  said  bridge  on  foot,  and  with  horses,  coaches,  xkTKm 
cartsy  and  carriages,  could  not  and  cannot  pass  and  re- 


pass,  ride  and  travel  without  great  danger  of  their  5^^ 
hwta  and  the  loss  of  their  goods  as  they  ought  to  do^ 
but  were,  and  yet  are,  greatly  obstructed,  stopped,  and 
hindeittd  in  the  going,  returning  and  passing,  riding 
and  ttavelling,  upon  and  over  the  same  common  public 
bridge,  and  during  all  the  time  aforesaid,  were,  and  yet 
are,  in  great  peril,  hazard,  and  danger  of  being  oyer* 
turned  in  the  said  carts,  coaches,  and  carriages,  and  of 
being  killed  owing  to  the  narrowness  of  the  same,  to  the 
great  damage  and  common  nuisance  of  all  the  subjects 
of  the  king  upon  and  i>rer  the  said  bridge  on  foot, 
aiid  with  their  horses,  coaches,  carts,  and  other  car- 
riages, about  their  necessary  affiiirs  and  business,  going, 
rettiming,  passing,  riding,  and  travelling,  against  the 
form  of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace,  &c»;  and  that  the  inhabitants  of  the  ^ 
county  of  Detxm  of  right  have  been,  and  sUU  of  right 
are  hoand  to  repair  and  amend  the  same  common  bridge^ 
so  as  flfiMresaid  being  broken,  ruinous,  too  narrow,  and 
in  decqr,  and  to  make  the  same  safe  and  secure  for  the 
said  subjects  when  aind  so  often  as  it  beooines  nectessary*'^ 
Pka,  not  guilty.  The  jury  found  a  special  verdict 
stating  the  following  facts. 

The  bridge  called  DaH  bridge  in  the  indictment  men- 
tioned, on  the  10th  of  February  in  the  4th  year  of  G.4., 
was,  and  from  thence  hitherto  hath  been,  a  common  and 
puUic  bridge  for  lill  the  liege  subjects  of  the  king  on 
fooc  and  on  horseback,  and  with  their  horses,  coaches, 
eartis  aad  carriages  upon  and  over  the  same  bridge,  to 
gt),  return,  pass,  ride,  and  travel  at  their  free  will  aad 

pleasure. 


mt 


CASES  IN  MICHAELMAS  TERM 


1825. 


Hm  Kna 


Hm  Inhabli. 

•DliOf 

■    Dbtoii. 


pleasure^   freely  and  safely  without  any   obstractkm, 
hindrancci  or  impediment  whatsoever.     The  said  com- 
mon and  public  bridge,  on  the  day  and  year  last  afore- 
said,  and  continually  afterwards,  until  the  day  of  taking 
the  inquisition,  was  not  ruinous,  broken,  dangerous, 
and  in  great  decay,  for  want  of  necessary  upholding 
maintaining,  amending,  and  repairing  the  same.    But 
it  was  on  the  day  and  year  last  aforesaid,  and  con- 
tinually afterwards,  until  the  day  of  taking  the  inqui- 
sition, and  still  is  too  narrow,  so  that  the  liege  sulgects 
of  our  lord  the  king,  in,  upon,  and  over  the  same  bridge 
on  foot,  and  with  horses,  coaches,  carts,  and  carriages, 
could  not,  and  cannot  pass  and  repass,  ride  and  trarel 
without  great  danger  of  their  lives  and  the  loss  of  thdr 
goods,  as  they  ought  to  do,  but  were,  and  yet  are^  greatly 
obstructed  in  going,  returning,   and  passing,  ridiiig^ 
and  travelling  over  the  same  common  public  bridge; 
and  during  all  the  time  aforesaid  were,  and  yet  are^  in 
great  peril,  hazard,  and  danger  of  being  overturned  in 
the  said  carts,  coaches,  and  carriages,  and  of  bmg 
killed  owing  to  the  narrowness  of  the  bridge ;  but  the 
bridge,  on,  &c.,  and  during  all  the  time  aforesaid^  wasy 
and  still  is,  as  wide  as  it  ever  was,  and  the  inhabitants  of 
the  said  county  of  Devon  of  right  have  been,  and  still 
of  right  are  bound,  to  repair  and  amend  the  said  oommoa 
public  bridge. 


P.  Williams  for  the  crown.  The  question  is,  whether 
the  inhabitants  of  a  county  who  at  common  law  are 
boimd  to  repair  a  bridge  are  not  also  bound  to  widen 
it,  whenever  tlie  public  convenience  requires  that  it 
should  be  made  wider.  It  certainly  never  has  been 
decided  that  the  inhabitants  of  a  coun^  are  bound  to 
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widen  an  ancient  bridge ;  but  in  Bex  v.  The  Inhabiianis 
of  Cumberland  (a)^  Lord  Kenyan  says,  *<  that  the  Court, 
in  a  former  stage  of  that  cause,  had  intimated  a  strong 
opinion,  that  if  a  bridge  used  for  carriages,  though  for- 
merly adequate  to  the  purposes  intended,  were  not  now 
of  sufficient  width  to  meet  the  public  exigencies,  owing 
to  the  increased  width  of  carriages,  the  burden  of  wi- 
dening it  must  be  borne  by  those  who  are  bound  to 
repair  the  bridge.     And  upon  that  question  there  can- 
not be  entertained  much  doubt"    That  case  afterwards 
came  before  the  House  of  Lords  upon  writ  of  error  {b\ 
when  Lord  Eldon  expressed  doubts  upon  this  question, 
and   the  case  was  ultimately   decided    upon  another 
ground.    The  question  to  be  considered  now  is,  whether 
tbe  inhabitants  are  not  bound  to  widen  a  bridge^  for  the 
same  reason  that  they  are  bound  to  repair  it.    Lord 
Coie^  in  his  comment  upon  the  statute  of  bridges,  in 
S  Inst*  700.  says,  **  That  at  common  law  individuals  or 
eorporations  are  bound  to  repair  bridges,  by  reason  of 
their  tenure  or  prescription;  but  that  if  none  were 
bound  to  the  reparation  of  the  bridge  by  the  common 
law,  the  whole  coun^,  that  is,  the  inhabitants  of  the 
coun^  or  shire  wherein  the  bridge  is,  shall  repair  the 
same;  for  of  common  right  the  whole  county  must 
r^Mur  it,  because  it  is  for  the  common  good  and  ease 
of  the  whole  county.     Also  if  a  man  make  a  bridge  for 
tbe  common  good  of  all  the  subjects,  he  is  not  bound  to 
repair  it."     And  in  1 3  Co.  S3.  **  A  bridge  shall  be  levied 
by  the  whole  county,  because  it  is  a  common  easement  for 
the  whole  coun^,"  which  is  taken  from  the  10  Ed.  S. 
20  b.    And  in  Dalian*s  Just.  c.  16.  f.  58.  a  stronger  ex- 
pression is  used ;  *<  By  common  right  bridges  shall  be 
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amended  by  the  whole  coiuityt  for  it  is  for  their  commoD 
good  and  ease.''     It  should  appear,  therefore,  that  the 
county  was  made  liable  against  its  will,  and  for  what 
purpose  ?  For  the  ease  and  benefit  of  the  whole  county. 
A  purpose  clearly  entitled  to  receive  a  favourable  and 
reasonable  interpretation.     The  reason,  therefece,  why 
the  inhabitants  of  a  county  are  bound  to  rqiair  a  bridge^ 
being  that  it  is  for  the  common  benefit  of  the  whole 
county ;  it  would  seem  to  follow,  that  where  it  is  for  the 
common  benefit  of  a  county  that  a  bridge  should  be 
widened,  the  inhabitants  of  a  county  should  be  at  the 
expisnce  of  widening  it^    The  common  law  obl^gaiUoii 
to  repair  bridges  may  be  traced  to  the  earliest  tunes. 
Pontis  reparatio,  arcis  constructio,  ezpeditio  contra  h<f»* 
tem,  constituted  the  trinoda  necessitas,   to  which  all 
lands  in  Saxon  times  were  subject.    These  thffee  objects 
are  correlative  and  dependent  on  each  other,  and  if  tb^ 
pontis  reparatio  did  not  include  a  sufficient  wide&iqgy 
the  expeditib  contra  hostem  might  be  altogether  de? 
feated.    Suppose  that  in  those  times,  in  oonsequenoe  pf 
a  bridge  being  too  narrow,  the  monarch  could  not  pass, 
with  his  waggons  and  military  stores,  would  it  have  been 
permitted  to  the  persons  liable  to  repair,  to.  say  that  the* 
bridge  was  fit  for  the  species  of  carriage  which. wasiift. 
use  100  years  before?   The  answer  would  havebeeo^ 
diat  they  were  bound  to  keep  the  bridge  fit  for  those 
puiposes  for  which  the  public  required  it  firom  time  toi 
time.    That  is  the  construction,  which  reason,  fortified, 
by  power,  would  put  upon,  the  obligation  to  xjepw 
bridges,  and  that  construction  would  secuise  the  i^l^ 
of  the  crown,  and  the  convenience  of  the  oommuuity. 
In  the  confiimation  of  magna  charta  by  Henty  S.  <:.  1& 
it  is  declared,  ^*  Nulla  villa,  nee  liber  homo  distringatur, 
facere  pontes  aut  riparias  nisi  qui  abantiquo  et  de  jure, 
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facere  consueveruot  tempore  Henrid  regis  avi  nostri.''        18§5k 
At  that  time  the  obligation  rested  where  custom  or  pre- 
scription had  fixed  it»  and  it  was  intended  to  prevent 
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the  monarch  from  ordering  a  new  bridge  to  be  built  on       jf^^ 
a  new  site  altogether.    The  term  **  facere**  cannot  well 
mean  any  thing  less  than  repair;  and  the  fair  construe* 
tion  is,  that  no  person  shall  be  called  upon  to  do  any 
thing  to  a  bridge  which  he  was  not  anciently  bound  to 
do,  the  object  of  that  clause  being  to  impose  a  restraint 
on  the  crown.    Thus  the  statute  of  bridges  has  always 
reoeiTed  a  liberal  construction,  as  being  a  stutute  de- 
claratory of  the  common  law;  and  although  the  common 
law  nde  be,  that  the  inhabitants  are  liable  to  repair,  yet 
still  that  rule  ought  to  be  liberfdly  construed  with  re- 
ference to  the  beneficial  purpose  for  which  it  was  in- 
tended, and  so  as  to  lead  to  a  fair  distribution  of  the 
butden  of  repairing  among  the  public.    And  giving  il 
a  liberal  interpretation,  it  may  be  considered  as  throw- 
ing upon  the   inhabitants  of  the  county  the  obligation 
of  rendering  the  bridge  reasonably  fit  for  ordinary  pur- 
poses.   The  word  reparatio  is  equivalent  to  re-edificatio, 
and,  construed  liberally,  is  sufficient  to  import  the  wi- 
dening of  a  bridge  already  built.    A  road  which  might 
be  in  perfect  repair  for  waggons  and  other  carriages  two 
centuries  ago,  but  not  fit  for  a  mail  coach  in  the  present 
day,  would  clearly  be  indictable.    It  is  to  be  observed 
also  in  this  particular  case,  that  the  bridge  is  allied  to  be 
for  all  carriages,  &c. ;  and  that  the  king^s  subjects  cannot 
pass  and  repass  in  their  carts  and  carriages;  and  unless 
it  is  the  unreasonable  doctrine  of  the  English  law,  that 
it  is  never  to  accomnuxlate  itself  to  circumstances,  those 
carriages  and  vehicles  must  be  intended  which  are  in 
ordinary  and  necessary  use.     As  this  allegi^on.  is  not 
traversed,  the  fact  is  found  by  the  verdict,  that  the  King 
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or  tba  narrowiiMs  of  tha  road ;  loasmBch  aa  tl»  bnd^  is 
nac  in  a  suffieiant  state  fin*,  those  parpoaea  (br  idadi  Iha 
obligatioii  of  ^  law  has  been  impoaed  upon  ooontiM* 

ToffMred  canlrii^  was  stopped  by  tbe  Court. 

Abbott  C  J.  Tbe  question  in  this  case  is  by  «o  aieeas 
near  to  tbe  mind  of  the  Court,  for  the  same  was  imwd 
in  a  case  which  lately  came  before  us  ivoai  the  ooaaly 
of  Lincoln  (a),  and  we  then  expressed  a  very  siraBg 
opinion,  that  a  county  could  not  be  oompdIedtosHlBe 
a  bridge  wider  than  it  bad  formerly  been.  The  point 
to  be  considered  is,  what  extant  of  charge  can  by  law 
be  cast  upon  the  inhabitants  of  a  county,  and  notflMnly 
tbe  nature  of  the  bridge  which  tbe  oonvcnieace  of  lbs 
public,  requires.  This  case  has  been  argued  widi^^est 
laaniing  and  ability,  but  not  one  single  authoiiQr  (with 
the  exception  of  a  dictum  of  Lord  Kmfom\  has  been 
cited,  to  shew  that  a  county  may  be  compdled'ef<»la 
aaake  an  ancient  bridge  wider  then  it  waa  befota.  Than 
are  many  bridges  in  this  country  which  were  femsiif 
wide  enough  for  the  little  traffic  which  then  aiistrt  M 
which  are  now  inconvenient  and  too  narrow^  aAli«M» 
ference  to  the  increased  traffic,  which  takes  place  in 
modem  times ;  yet  there  has  been  no  iastaUfa  or wMeh 
the  inhabitants  of  a  county  have  been  compoUod  Itf 
aecommodale  die  bridge  to  that  ino^eaaed  tnJfe  by 

(a)  iRn  T.  Inhahiicnts  of  Lincoin,  in  which  case  the  derendAii&  uvrng 
been  fouod  guUty,  a  rule  nisi  f»r  a  new  trial  was  granted  m  J£.  r*5  6.4. ; 
but  it  has  not  been  yet  dufoaed  oL 

widei^ng 
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jt,  lhtfi%  by  «44i«g  to  (be  bridge  ioii»athii«       }M3S. 
iiiliMil  iMi  aot  €»itt  4befoge»    And  if  «e  shookil  lay  down      ^QbTKnw 
lh»bB^to'b%  thut the lahabitenls  pf  a  couote  huqt  be    ^^vf*?^. 
^MopellMl  toividm  ft  bridge^  I  am  utterly  uoaUe  to  see       ^p^  of 
mhf  ve  dMKild  noi  be  ailtd  upon  to  say,  that  tbe  in«- 
ludii^Mili  of  a  paiiah  are  bomid  to  widen  a  public  big^ 
road ;  and  tlie  infioo^eiuence  arisitig  from  ^cli  a  rule  19 
olmofia.    The  inbabitanls  of  a  parish  as  such  have  no 
power,  except  by  act  of  partiamenti  to  puvchase  at  their 
esqsenoey  land  for  the  purpose  of  widening  a  road; 
if  4iey  could  be  compiled  to  buy  li^id  for  such  a 

I  do  not  see  why  ihi^y  should  not  also  be 
•mnpelled  to  boy  houses,  and  then  the  inhabitants  of 
the  fariidi  of  Saini  Andrea>%  HoUom^  might  be  comr 
paHsd  to  purchaee  mid  puM  down  the  houses  oil  one 
aUftfff 'the  north  end  of  Chancery  Lcme^  and  so  make 
tb0  med  wide  enough  jRnt  4wo  carriages  to  P^s^  which 
iSatfg  Jtannot  do  sit  pnesent  In  Uie  absenpe  of  all  aur 
ebsoriii^r,  exoqit  the  dictum  of  IjxdKgrg/on^  I  think  it ' 
is  wot  in  the  power  of  this  Court  to  say  that  th^ 
iwiiabifiants  of  a  cowiy  or  parish  are  liable  to  greats 
imidena  tfiaa  hav^  Ititherto  been  cas|;  upou  tfa^sD^ 
am^  4heiwfoi!e»  I  think  lJ»«l  the  inhabitonts  of  JDe^ 
Moiim  are  wot  bound  to  i^den  this  bridge,  if  public 
49ew?^eafe  requires  diat  itshoiild  be  done^  that  obr 
jectmustbeeflSbclsd  byahijgher  authority  than^  th«t  of 
tfafsGeitft. 

AsTWr  Jk  If  there  be  any  analogy  between  the  ob- 
ligation of  a  pariah  to  repair  a  road,  and  that  of  acouoty 
to  n|kaira  bri«^  dte  esse  of  T^Qafav  v.  The  hk- 
-ktUOmUs  qf  Sir€tford{tt%  is  an  antbority  to  sh^  that 
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6t8  CASES  IN  MICHAELMAS  TERM 

1825.  the  inhabitants  of  a  county  are  not  liable  to  widens 

^  bridge.   The  indictment  there  was,  that  the  road  was  so 

agahui  muddy  and  narrow,  that  the  queen's  subjects  could  not 

The  Inhabit-  "^                          »                     *1                    J 

Aoti  of  paas  along  it  without  danger  of  theiif  lif  es^  anditbat  the  in- 
habitants  had*  time  out  of  mind  repitired  it^  andoagfatto 


repair  it  as  often  as  need  was.  After  a  verdict  Bid  jo^g- 
'inent  for  the  crown,  a  writ  of  error  wasiiroogfaModdie 
exception  taken  was,  that  the  time  at  whidi  tbewiy  wss 
laid  to  be  muddy  was  the  1 1th  of  Janaufy,  which  wss 
in  winter,  and  that  It  was  no  ofienee  for  the  highways 
to  be  dirty  in  winter;  ^and,  secondly,  that  the  aUegstioa 
that  the  way  was  so  narrow  that  the  queen's  suigeds 
<!ouId  not  pass,  furnished  no  ground  for  an  indtctment 
against  the  parish,  because  the  pari^  had  net  by  law 
the  means  of  widening  it,  for  they  had  m  right  to  take 
adjoining  land  in  order  to  widen  the  road;  and  the  in* 
dictment  was  held  bad  for  want  of^  saying  that  the  way 
was  ottt  of  repair.  And  Powell  J^  said,  **  that  the  say- 
ing that  it  was  so  narrow  that  the  queen's  subjects  coold 
hot  peas,  was  repugnant  to  its  hemg  a  king's  highway, 
for  if  it  bad  been  so  Aanrow,'  people  cocdd  not  have 
passed  there  time  out  of  mind."  When  a  load  is  ori- 
ginally made,  it  may  so  happen  that  the  proprietor  of 
the  land  over  which  the  road  passes,'  which  he  dedi- 
cates to  the  use  of  the  poUic,  has  nothings  on  the  one 
aide  or  the  other,  and  if  the  public  take  Id  i^tbcj 
take  to  it  subject  to  the  inconveniences  to  whUr  that 
slip  of  land  is  liable ;  and  the  parish,  under  toch  <sr- 
t^umstEHices,  can  hiave  no  power  to  widen  lhe.«ead» 
The  analogy,  howeveiv  between  affoad  andu  bridj^ii 
not  perfect ;  and  it  does  not  necessarily  fcilaar^:  tl|at  si- 
though  a  parish  has  not  thepower^  cC^taking.  tkeisi^oio" 
ing  land,  a  county  msy  not  have  the  poweiT  of  vridening 
«  bridge.    Independendy)  however^  of  diat  cas^  I  all 
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of.€|iiiiioii,  thmt  dreumsfaiioed  as  this  bridge  is^  Atre  m  18S5, 

no  ofaiigiitioD  en  ike  ooantjr  to  widen  it    Is  «  county  .•JTTT* 
haandio  raeke  a  bridgei  where  there  was  none  befiMne? 


The  Inhabit- 
There  is  no  aodioritjr  for  saying  that  it  is  so  bound,        tiHs  of 

and  thv passage  cited  firomMagna  Charta  shewsthat  the 
iahabitants  of  i^  counly  are  under  no  obligatioa  to  make 
a  bridge;  and  there  is  .no  instance  of  an  indictmeot 
against' the. inhabitants  of  a  county  ibr  not  making  a 
hridger.  The  obligation  of  the  inhabitants  of  a  county 
to  xepair  a  brid^  arises  out  of  the  adoption  of  that 
bridge  by  the  public,  with  the  concurrence  of  the  in- 
habitants of  the  county*  Where  a  bridge  is  built  by 
ao  inditidual)  with  high  roads  at  each  end  of  it^  and  the 
]Hiblic  use  the  bridge  and  the  inhabitants  of  the  county 
safier  it  to  be  used  as  a  public  bridge^  the  latter  thereby 
incur  an  obligation  to  keep  the  bridge  in  the  state  in 
wbsch  it  was  when  dedicated  to  and  used  by  the 
paUkv  bat  they  do  not  thereby  incur  any  obligation  to 
make  it  different  from  what  it  then  was*  Now  in  this 
oaaeit  is  stated,  that  in  the  fourth  year  of  the  reign  of 
Ua  present  laajes^  this  bridge  existed.  It  is  not  state^ 
ia  tfaie  special  verdict,  whether  it  was  ever  passable 
fae&ne  that  time  or  not.  It  is  stated  that  the  bridge  is 
8d  narrow  that  the  king^s  subjects  cannot  pass  witbput 
danger  of  their  lives  and  loss  of  goods ;  but  the  public 
iboa^t  fit  to  take  to  it  in  the  state  in  which  it  was 
ae^iatolly  given  to  them,  and  having  so  taken  to  it  in 
that  slate,  I  think  that  the  law  does  not  throw  any 
4)bUgatioa  on  the  inhabitants  of  the  county,  to  alter 
it*,  For  diese  reasons  I  aai  of  opinion,  that  as  a 
oeointy^  is  not  bound  to  make  a  bridge^  it  is  not  bound 
to(  widai  ones  Quoad  the  addition,  that  would  be 
a  BMddog;  because  the  addition  b^ond  the  eousting 
wsdibt  would  be  pro  tanto  a  new  bridge.  ^  I  am^  there* 

Yy  2  fore^ 
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1825-        fore,  of  opinion^  that  there  must  be  judgmeat  for  the 
r;^^     defendante. 


•pift  of         '  3LiTTLEDAL£  J.  (o)   !  am  of  opinion,  Oiat  by  the  oom<- 
Bion  law  a  county  is  only  bound  to  repair  actualfj  ass- 
isting common  and  public  bridges*.    If  die  inhalHtants^ 
of  a  county  were  bound  to  widen  a  bridge  merely  be* 
cause  the  pablie  convenience  required  that  it  shoaU  be- 
widenedy  it  might  be  said,  that  where  the  public  con- 
venienoe  requires  abridge  to  be  made  where  there  was 
xione  before,  the  inhabitants  ofa  county  would  be  bound 
to  make  one.    For  there  is  just  as  much  reason  to  cali 
upon  them  to  make  a  new  bridge  where  there  was  none 
before,  as  to  widen  an  existing  bridge.     It  is  quite  dear^ 
that  by  the  common  law  there  i&  no  obligation  on  the 
kihabitants  of  a  county  to  make  a  bridge  where  Aere 
was  none  before  r  and  it  appears  to  me,,  therefore,  that 
they  are  not  compellable  to  widen  a  bridge.    If  the 
public  convenience  requires  that   bridges  should  be 
made,  they  must  be  made  by  the  authority  of  the  legis- 
lature; and  so  if  it  requires  bridges  to  be  enlarged,  that 
also  must  be  done  by  the  same  authority.     If  at  com* 
mon  law  the  inhabitants  of  a  county  were  obliged  to 
widen  a  bridge,  they  must  have  had  the  means  of  doing 
i^  and  in  order  to  widen  a  bridge^  they  must  have  had 
the  means  of  purchasing  land  upon  which  the  ends  of 
the  bridge  must  rest,  and  also  to  purchase  the  interest 
of  persons  who  might  have  fisheries,  and  whose  rights 
would  be  interfered  with,  by  extending  the  pillars  and 
abutments  of  the  bridge*    Now  by  the  common  law  the 
inhabitants  of  a  county  have  no  right  to  expend  the 
public  money  in  purchasing  the  land  necessary  for  these 

(■>  iZbfn^  X  WM  abMiil  in  |h«  Bail  Court. 

purposes*. 
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parpoiesk  la  some  cases  it  migh^  possibly  become  1895. 
Aeoessaiy  in  order  to  widen  a  briiilgey  to  take  down 
baildiogs  •at  either  epid  of  a  bridge^  because  ike  width 
at  the  «9ids  j^u$t  be  ioereased.  But  I  apprehend  that  by 
the  common  law  the  coun^  has  no  ri^t  so  to-eiqpend 
the  public  money^  and  most  certainly  there  is  no  obli- 
gation on  anyjMrsoo  to  ^ell  hisiond  or  houses.  Then 
4f  the  ooanty  has  aot  the  tneans  of  widening  s  bridge^ 
it  iU&Md»  a  strong  presumption,  that  they  are  not  boun^ 
to  do  it.  By  statute  48  G.  8.  c.  59.  the  inhabitants  of 
Aa  CQun^  mayy  for  the  pnrpose  of  widening  a  bridge, 
'Compel  the  sale  of  land,  and  by  54  G.  8.  r.  90.  of  any 
buildings,  but  at  common  law  they  had  no  such  powei; 
Vpon  the  whole,  i  am  of  opinion  that  there  is  no  ob- 
ligation at  common  law  on  a*county  to  widen  a  bridge, 
4md  consequently  there,  must  in  tbis  case  be  judgment 
•Ibr  the  defendants* 

>Judgment  for  -the  defendants. 


James  agcanst  Swift%  TuetSa^ 

^  PHIS  was  an  action  of  trespass  and  false  imprisonment  ^„  ^  getlon 

against  the  defendant,  who  was  a  magistrate  of  the  ^J^^lrot  •«««"* 
tXHinty  of  Manmouihj  for  wrongfully  committing  the  ^fj^^f  ^ 
plaintiff  to  prison.     The  notice  of  action  proved  at  the  P?^^***^!^ 

tty  the  94  G»  a* 

trial  before  Garraw  B.,  at  the  iast  Summer  Assizes  for  c  44.  wm 

■igned  7.  ukt 

the  county  of  Monmouth  1'825,  was  signed  T.  and  W.  A»  ir.j.mu 
WUliams.    The  names  of  the  plaintiff's  attomies  were  iMun^«yrtii« 
Thomas  Adams  JViHiamSf  and  WiBiam  Adams  Williams*  n^  piaintiia 
It  was  olgected  that  the  notice  was  not  sufficient,  inas-  ^2^^^^ 

ttMuimdrg. 
HamAdnaWiXHiamis  Held,  that  th*  nodee  inM  itifllciciil. 

Y  y  8  m«ch 


JBlMTT. 


66i  CASES  IN  MlCHAElMAS  tfTRM 

)825  •      much  as  the  statute  24  G.  2.  c.  44.  5. 1 .,  required  that  on 
"  the  back  of  the  notice  of  action  there  should  be  indorsed 

Jaxfs 

^wfui  the  name  of  the  attorney  with  the  place  of  hb- abode. 
The  learned  Baroft  overruled  the  objectioni  lind  the 
plaintiff  obtained  a  verdict 

Ijudl&ao  now  tnoved  for  a  new  trial,  and  tonteadely 
that  the  true  names  of  the  plaintiff's  attornies  had  not 
been  indorsed  On  the  liotice.  He  admitted,  that  in 
Mayhem  v.  hock  (a),  it  was  held  sufficient  to  indorse  on 
the  notice,  the  initial  of  the  Christian  tiamis  of  die  at- 
torney; but  here,  the  initial  of  one  of  the  CfaxvAh 
names  of  one  of  the  plaintiff's  atlomies  waS(  cAnitttd. 
The  indorsement  should  have  been  ^  71  if.  and  If.  if. 
Wmiam^ 

The  Court  held  the  notice  to  be  suffident,  and  sM 
that  the  statute  was  not  to  be  construe  wfth  cxtrtMe 
rigour,  and,  therefore,  an  initial  of  the  Christian  natne 
of  the  plaintiff's  attorney  had  been  properly  held  to  be 
sufficient.  They  thought  that,  in  this  case,  the  wotd 
Adams  might  be  connected  with  the  two  iditiab  fepi^ 
senting  WiUiam  and  Thomas.  And  HdtroyA  J.obierred, 
that  the  act  of  parliament  did  not  require  all  the  naftiea 
oif  the  attornies  to  be  inserted,  but  merely  the  name,  iAd 
therefore  it  would  seem  that  the  statute  did  not  require 
the  Christian  name  of  the  attorney  to  be  itfdorsed  6n 
the  notice. 

Rtile  reiiised. 

(a)  7  TuunU  68. 


«  ••« 


VI  ^ 
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*% 


*  The  King  against  The  Inhabitants  of      '""  wt^t^y, 

^^  til ^■^l     litHa 

Caversham. 

UPON  appeal  agabst  an  order  of  two  justices,  wbere*  Abutdicr 
ftgraed  to  OC"  * 

by  Asm  Dighii  wife  of  JohnJDight  a  priscoier  un^ot  cupy  a  itaU  ia 
eoBfiBement  «(  Heading  gaol,  and  their  seven  chil4l«nt  st.  6d.  per 
werexemovad  ttasa  the  parish  of  &» k^  Maty  in  Beadingj  „^i  ^ 


to  the  pwish.of  OnwrfAan,  u  the.connty  of  Oxfitrd,  the  S^^IJ^ 
aevioosrCOKifiiined  the  order  of  removaly  sulyect  to  tb#  ^Sb^^d^ 
cpiaion  of  this  Court  on  the  following  ease :     j  kqr  wm  to  fab 

pcMteauoo,  but 

]•  tiii^  war.  18179  the  pauper's  husbaad  occupied^  be had« right 

of  ■rem  to  tfao 

tenement  in  die  parish  of  Caversham^  of  the  yearly  value  itail  on  two 
ofdL  19jh.payii]^  rent  after  that  rate^  upon  whi^  h^re^  wedt'oniy!  Om 
sided  thrpe  quarters  of  a  year.    During  the  time  he  so  ^^[^i[^^ 
occupied  this  tenement  he  agreed^  being  a  bptcJier  by  ^^Jjiy^^tbo 
trade,  with  the  collector  of  the  tolls  o(Bfiadi$^  market  'I^L^^ 
for  the  oocupatioo  of  one  of  the  several  stalls  in  the  ^or  a  ptnod  of 
market,  for  which  he  was  to  pay  2s.  ^d.  per  week.     The  mad  pud  rent 
stall  used  by  the  pauper's  husband  under  this  j^greement  Held,  tb«t  ho 
was  like  the  others,  a  permanent  building  furnished  with  ^^  ^2lfor 
a.dooccapahleofbeiQg  locked,  and  the  key  was  always  ^^^^u^^^ 
in  bis  possessjion,  but  he  had  la  right  of  access  to  the  st^l  ^i^^^^j^guDcd 

no  BCxueRienc* 

ooly  on  Wednesdys  and  Saturdtg/s^  being  maf ket  day^.  s^i«>  that 
At  each  extremity  of  the  market  are  iron  gates,  whjch  ing  to  settle 

upon  a  tene- 

arexlosed  and  locked  except  on  Wednesdays  and  Saturn  mcnt  within 
df^  and  when  locked,  preclude  all  access  to  the  stalls  i;i&  h  Car.  & 
except  by  permission  of  the  collector,  which  was  occ^-  ^*  ^^'  '*  * 
sionally  granted  to  the  pauper's  husband.    He  con- 
tinued to  use  the  stall  from  the  1st  of  Naoember  1817, 
to  the  14th  of  MatK^h  1818,  paying  the  %s.  6d.  at  the  end 

Yy  4  of 


tM  CASES  in  MICHAELMAS  TERM 


1885k       of  each  week  or  fortnight)  according  to  cotivenieDce^ 

^  and  occupyinfic  at  the  same  time  the  tenement  in  Caoer' 

agamti       shom.     The  sessions  confirmed  the  order  snbgect  to  the 

lie  Inhabit- 

aote  of  opinion  of  this  Coart  upon  the  question,  urbedMi  the 
renUng  and  occupation  of  the  stall  in  the  manner,  sad 
during  the  period  aforesaid,  was  such  a  rendng  of  a 
tenement  for  forty  days,  as  might  be  ceaphd  imAk  the 
other  tenement  of  92. 19t»,  so  a»  to  confer  aaeUlbncBit 
Ui  die  parish  of  Cktvenhaau 

Talfbard  in  siqiport  of  tile  order  of  sessions.  Tltore 
Iras  an  actual  oceupation  of  the  sfeall  by  thepHper,  anil 
the  stall  muM  be  considered  as  a  teneBotent.  Itwns&md 
Id  the  ground,  and  die  panper  had  the  power  of  exr 
dnding  the  reait  of  the  world  ft>om  k  during  the  whok 
period  of  his  ooonpation.  Thia  caso^  tberefate^  faesA  ao 
analogy  to  JBtfx  y.  JDodderMl[a\  wheie  the  paapcrnaled 
in  a  mill  any  two  pointii^  places  daft  he  cbose  to  use: 
nor  is  it  like  the  case  of  JR^T.  IbmmersmiiM(b),  wfaeBe 
the  pauper  rented  thegrinding  of  so  many  loads- of  conk 
It  may  be  said  that  the  pauper  only  occupied  the  stsU 
for  thirty-eight  days»  inasmuch  as  between  the  1st  of  No- 
vember and  the  14tb  of  MarA  there  wasonly'diatMaAKr 
of  market  dnys  when  the  steli  was  a«^«atty  il$ed|  but  no 
odier  person  had  the  use  of  die  eftall  dulriog  tlua<peridii| 
and,  ther^r^  the  pauper  must  be  taken  lo  hmmooem- 
pied' during  die  whole  intervening  period. 

BMand  and  Shepherd  «ontrk.  fliem  was  net*  ^ 
t>ctupadon  of  the  stall  for  a  period  of  for^  days,  and 
the  pau|)er,  gained  no  setftemeirt    h  is  stated  tad  im^ 

»  8  ST.  vB.  449.  (6}  «  S\  A.  419  s.  ; 

that 
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that  tbe  paaper  had  a  right  of  access  to  the  stall  on       kW^ 
Wednesdat^exASaiwrdii^ciDly;  be  could  notf  therefore^      1^7kix« 
be  said  to  WKmpy  the  stril  at  other  timest  when  be  had    'n^V^Lu 
not  tbe  aseaiis  of  access  to  it  1  tliat  beinff  soi  tbeve  was  not       anuof 
a  sufficient  ocpapaticm  to  give  a  setdement.   Qesides^  the 
occupation  must  be  contiaHous.    By  the  Id  &  14  Car.  S. 
ifta2.i.a.  m  pmttj  m^  be  ^rem^red  tvitbia  /ar^  fiafB 
after  He  flomea  to  settle  ttpoa  aajT  tanenenfl  of  thejrearly 
Tilaeof  102.:  thatstatnteiseiqplafaiedbythal^fiMiSt'CdT^ 
which  enacts^  ibat  tbe  forty  days*  €tmiiwiua$we  in  die  pa- 
riah inteftdad  by  the  fiMrmcr  act  lo  giiKi  a  safttleBieDl^ 
flfaalliMaeeoDnfted  Aoaa  die  tiaae  oftbe  ddiveiy  of  Dotne 
VLWEJliiig  cf  the  bouse  of  kb  or  her  abode.     Besides, 
the  paoiier  did  not  coaae  ta  settle  upon  dus  (enenieat; 
lbs  stall.wBs aot  demiaed  to  biasy  bat  ht  bad  a.  tacve 
liooiceto  tiaeiteaitwodaysinibeweek.    Iflbe:e!Ee»- 
«iseof  sQoh  apriTilejgebeoomingtosefetleiipOBaieiie- 
neot-willnn  the  statute^  tbe  oeeopatioD  of  an  opera  boK 
fiw^tiro  d^3rs  intbe  week  will  also  be  a  eoniing  to  iwMk 
apni  «  tsMoaaeot  within  Ifae  atatote  lB^l^Gin9. 

iblSi.  S.  i)«! 

* 

» "  ■  •  •  • 

I A  won  I  r  iT  I  am  t)f  <^iiiiion  i^Mt  from  ^hm  i|cls  of 
diiB>ca8e  4be.  paaper  ooenpied  this  stall  lor  tUs^h^^ 
d«fs<o«l}i,  and,  coaseqaently,  that  be  did  nol  :ffaa  $mf 


BxngY  J.    i  incline  to  tbuik  that  there  waa  a  renting 

oCai  tenement widiin  the  atalule  of  Cor^S.    Bnftimn 

oie^xfy  ;of  opinion  that  tbe  pauper  occupied  the  stall 

^tm  tbiy^iai^ght  days  only^  an^  that  bei^g  so^  no  aelde- 

meatwAs|;inDtod«Qi  Ctmtsham. 

Order  of  asssiens  qnariied. 
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wmHutda^»      The  KiNG  agalfist  The  Inhabitants  of  St.  Dok- 

STAK  m  Kent. 

t 

A.  landlotd  d«-  T>  Y  an  Order  of  remoyal,  dated  the  2Sd  of  MarA  18^ 

miscd  A  hoQM     XJ 

•ltd  fixtures  to  under  the  hands  and  saab  of  two  justiess  for  the 

Lnr'^l'J^  €ity  and  connty  of  the  city  of  Canterbury.  M.  WOm, 
i^^t'^  widow,  and  her  six  children,  w«re  removed  fmn  the 
3^«  M^T*  P*"*  ^^  ^^^  ^^^^  Norihgate^  in  the  said  dty  and 
^  nm^i^  county,  to  the  parish  of  Saint  Dwutany  in  the  cotaity  of 
at  i(V.  per        KetU^    Upon  appeal  to  the  court  ^^Iquacter  sessions  fiir 

•noum:   Held,  t^  rr  ^ 

tbit  the  fixtures  the  city  and  GounQr  of  the  city  of  Camterbunff  the  order 

being  parcel  of 

the  tenement  was  abandoned  as  to  the  two  eldest  children,  but  was 
the  whole  to-  Confirmed  as  to  the  other  paupers^  subject  to  theopiaien 
Sic  MnuaT*  ^^  ^his  Court,  on  the  following  case. 
Slrt^t^'  On  the  part  of  the  respondent  parish  it  was  proved, 
£lntb*iir'*"  **'  *®  pauper's  husband  had  on  the  28d  April  188% 
payment  of       gone  to  live  in  a  house  in  die  parish .  of  iSai fi^  jDuvdiO^ 

rates* 

at  the  yearly  rent  of  1 0/. ;  that  he  had  not  occopied  it 
for  a  year,  but  that  he  had  been  rated  for  the  hoase  ia 
that  parish,  and  had  paid  the  aasessmentfor.ooei)uaf- 
ter  \  that  one  Butler  had  occupied  the  house  before  tht 
pauper's  husband;  that  at  the  time  of  the  heaIi^gef 
the  appeal  one  Hunt  held  it,  each  of  them  .payiqf.lh^ 
annual  rent  of  lOL;  and  that  it  had  for  six  years  pre* 
ceding  the  pauper's  tenancy  been  let  logether^with  the 
articles  of  fiimiture  hereinafter  menlbned^  at  lOLffir 
annum*  i*.     . 

On  die  part  of  the  appellaat  pariah  it .waa  poneA 
that  all  houses  in  the  parish  Of  Smntlkfmkm  imt 
rated  at  half  their  actual  value,  and  that  in  the  assess- 
ment 
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meot  on  the  pauper's  husband,  the  said  house  was        18f5. 

valued  at  8/.  lOf.;  diat  at  the  time  of  his  occupation 

the  house  was  in  a  very  bad  state  of  repair,  and  that       ugaiiui 

^  ^  III*  lohtbit- 

it  would  have  required  an  expenditure  of  40/.  to  put        «nit,of 
it  into  tenantabie  condition;  that  since  his  death,  and        Kemv. 
previously  to  Hunfs  tenancy,  122.  had  been  expended 
on  itr  that  there  were  a  stove  and  cupboard  in  a  room 
fadow  stairs,  a  grate  and  a  cupboard  in  the  chamber, 
and  a  grate  in  the  kitchen ;  that  the  stove  and  grates 
had  not  origiDaUy  belonged  to  the  house,  but  had  been 
put  in  by  a  tenant,  and  the  landlord  had  taken  them 
in  part  payment  of  rent  about  six  years  before ;  that 
these  were  fixed  with  brick  work  in  the  diimney  places, 
but  that  they  might  be  removed  without  doing  any  in* 
jury  to  the  chimney  places ;  that  the  cupboards  stood 
on  die  ground,  and  were  supported  by  hold  fiists,  and 
that  these  might  also  be  removed  without  doing  any 
other  injury  to  the  walls  than  leaving  a  few  marks  of 
noils;  that  the  use  of  these  several  articles  was  worth 
abcyot  ed.  per  week ;  ind  that  the  tenement,  including 
the  use  o£  them,  was  worth  1L  10s.,  and  without  them 
about  6/.  per  annum.     The  court  of  quarter. sessiras 
conflrnied  the  order,  but  stated  their  opinion  to  be^  that 
if  iiny  deduction,  however  small  in  amount,  was  to  be 
mwit  in  Tespect  of  the  above  mentioned  articles^  the 
tenement  would  not  be  of  the  annual  value  o(  lOL 

Bit^ns  and  SUarr  in  support  of  the  order  of  sessions. 
The  questfon  in  this  case  is,  whether  the  fixtures  give 
an  additional  value  to  the  house  itself  so  as  to  make  it 
^«Ae  ^^rly  vake  of  ua*  It  will  be  said  on,  the  other 
sid^  Ihat  as  the  house  without  the  .fixtures  is  not  of  that 
annual  value  no  settlement  was  gained,  because  the 
pauper  did  not  pay  rates  in  respect  of  a  tenement  of  that 

value 
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IBU.  mine  as  repaired  by  die  efeBtKite  Sk^itW.^M*  alk 
Hera^  the  articles  were  filttares  attached  to  and  coo* 
•titatbg  part  of  the  freehold ;  they^  thcarefcre,  w«e  part 


TbeKoiD 


•ntior       of  the  tenement.    It  is  tnie»  that  the  rule  eaCaUuhed  by 


•81U  DoHnAtTf 


Elmes  T*  Maw  {a)  faaa  been  relaxed  in  fwor  of  thn^  stit 
«p  fi»r  the  purposes  of  trader  and  in  sneh  cases  it  has  been 
held,  that  the  tenant  has  a  right  to  lemore  dmsi  Bat 
this,  perhaps,  may  be  assMnilatid  to  the  casea  wheie  aa 
additional  value  has  been  gmtk  to  the  house  in  conse- 
^oenoe  of  an  erection  in  it,  such  os  a  canQi^  mai&ine 
affixed  to  a  baildmg,  or  the  maobinery  of  a  aaaU-hoos^ 
or  a  billiard  table.  New,  such  erectiona  have  beea 
considered  to  be  part  oi  the  boilding  itsd^  as  ouich  as 
the  glass  in  the  windows.  Colegrave  v.  Dias  Santos  (b) 
is  expressly  in  point,  for  it  shews  that  by  «  safe  of  the 
lioose^  no  mention  bring  made  of  the  fixtnie%  tbqr 
would  pass  with  it,  they  must  therefere  be  ooaaaisred  as 
parcel  of  the  frediold  when  it  is  demited* 

Marsham  Bud  Brodridt  cdnttL  The  pauper  did  not 
pay  rates  in  respect  of  a  tenement  of  the  annual  value  of 
10/.,  for  die  fixtures  did  not  form  any  part  of  the  toie- 
oient,  because  they  were  of  such  a  ntture^  that  if  they 
had  been  placed  in  the  tenement  by  the  tenant  doriag 
the  term,  be  might  have  removed  them  at  of  beftre  its 
^expiration ;  Beck  v.  BebcKas^  {c)  Although,  theiefcR^  the 
paLuper  paid  10/.  per  annum  to  die  landlord,  that  sum 
was  paid^  not  merely  finr  tha^  which  in  pcnntof  lawom- 
stituted  the  tenement^  but  fee  die  tpmemeofc  and  sonn^ 
what  mere,  viz.  the  ibctures,  whidi^  aHhou^  thsf  h^ 
iotiged  to  the  landlord  end  wete  used  by  the  ^^m^ 
constituted  no  part  of  the  teneaMttt.    Tbeold  valk  «s 

(a)  a  Aif,  51.        (6)  s  ».4[  a  76.        (c)  1  P.  mm.  9*. 

to 
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to  fiztares  wa^  <<  qaod  ab  aedilnu  non  ftdle  revelfitui^  18£5. 
beoomeir  a  tnember  cf  the  inheritance^  and  passes  to  the  /  ' 
hefr ;  &pelmaffs  Qloss.  277.    If  tried  by  that  rale,  these       a^nnn 

His  Inhabil. 

articfes  irould  form  no  part  of  the  tenement    Bat  the       anti  of 
rule  liais  been  relaxed  in  cases  between  landlord  and       -Kxmt!    ' 
tenant;   Ehoes  v.  Maw.  (a)    The  rale  Aus  relaxed  must 
prevml  in  the  present  instance.    The  question  raised  bjr 
ihis  case  was  not  decided  in  Sex  t.  Wkitethapel  (ft),  or  in 
Itexv.NorthBedbum  {c)y  because,  althoughin  each  of  those 
cases  some  articles  trere  demised  beyond  the  mere  tene- 
ments, the  sessions  did  not  state  the  value  of  sach  ad« 
ditional  articles ;  and  add  their  opinion,  diat  if  any  thing 
was  to  be  deducted  in  respect  oi  such  articles  the  tene* 
ment  wduld  not  be  worth  \0L  per  annum.    In  Sex  ▼• 
JFAile  (d)  it  Was  decided  that  fumitore  was  not  rate&ble^ 
and  merely  because  the  person  who  mokes  the  rate 
cannot  get  into  the  house,  to  ascertain  whether  the  far- 
niture  is  valuable  or  not,  and  the  same  reason  applies  to 
fixtures.     If,  therefore,  in  ascertaining  the  annual  value 
of  l!he  tenement^  fixtures  and  furniture  are  to  be  taken 
into  {he  account,  while  they  cannot  be  rated,  they  a^e 
nifMle  the  means  of  burthenidg  the  parish,,  while  they 
cannot  be  made  the  means  of  relievmg  it  in  proportion.. 
Assuming,  however,  d)at  the  fixtures  constituted  part 
of  the  tenement,  and  that  the  whole  was  of  the  annual 
value  of   10/.,  the  question  arises,  whether  a  settle- 
ment by  payment  of  rates  can  be  gained,  unless*  in 
respect  b£  a  tenement  vdued   in  the  parish   assess- 
ifl^tit  at  I(tf.     By  the  SSc^W.^M.  r.ll.  s.6.  it  is 
enactied,  **  that  if  any  person  who  shall  come  to  inhabit 
ki  any  town  or  pftritfh  shall  be  charged  with,  and  pay 
Us'  shal^  tolvards  the  public  taxes  or  levies  of  -the  towa 

(o)  5  EaM,  SU  (6)  3  Ihtt.  102. 

(c)  Caid,  452.  (rf)  4  Term  Sep.  7Ta 

or 
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18ft5«       pr  parish,  he  shall  be  adjudged  and  deemed  to  hare  a  legal 

JT^        settlement  in  the  same."     The  rating  by  the  parish  was 

agamtt       considered  tantamount  to  an  acknowledinnent  bv  them 

The  Inhabit-  °  ' 

•nu  of       that  the  party  rated  waa  a  parishioner,  and  die  amomit 
Kkwt.        of  the  rate,  or  the  value  of  the  tenement  m  respect  ot 
which  he  was  rated,  was  wholly  immaterial.    But  the 
S5G.d.  c.lOl.   afterwards  enacted,    that   no  person 
should  gain  a  settlement  by  payment  of  any  public  taxes 
for  or  in  respect  of  any  tenement  not  being  of  the  yearly 
value  of  10/,     Now  as  the  adoption  by  the  parish  of  the 
party  paying  the  rates  as  a  parishioner  is  the  foundation 
of  the  settlement  gained  by  the  payment  of  rates,  and  as 
the  statute  requires  that  it  shall  not  give  a  settlement 
unless  it  be  in  respect  of  a  tenement  of  the  yeaily  value 
of  lO/L,  it  follows  that  the  parish  do  not  recognise  a 
man  as  a  settled  parishioner,  unless  they  assess  him  at 
10/.  per  annum,  and  cessante  ratione  cessat  ipsa  lex. 
Therefore,  as  the  rating  is  the  acknowledgment;  aod  the 
acknowledgment  is  the  ground  of  settlement  if  there  be 
no  acknowledgment  when  the  pauper  is  rated  under 
IQL  per  annum,  there  is  no  ground  of  settlement  Nor 
is  it  unreasonable  that  a  parish  should  have  it  in  its 
power   to  set  a  value  of  10/.  per  annum   on  a  tene> 
menl,  before  it  can  be  said  to  have  adopted  its  inhabit- 
ant as  its  parishioner.     The  assessment,  too,  all  fiaod 
apart,  is  the  best  criterion  of  value,  inasmuch  as  bat 
little  lidgation  can  arise,  when  the  question  is  lo  be  de<* 
cided  by  the  inspection  of  the  rate,  which  Js  open  to 
all ;   but  if.  the  assessment  is  not  to  be  the  test,  the  rent 
must  be  resorted  to,  which  is  a  matter  of  contract  ha* 
tween  two  persons  only,  both  of  whom  have  an  interest 
in  keeping  the  parish  in  the  dark  as  to  its  real  amount, 
in  order  that  it  may  be  rated  as  low  as  possiUe. 

Abbott 
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Abbott  C.J.  It  is  found  as>  a  fact  in  this  case  that       1895. 
the  articles  were  the  property  of  the  landlord,  and  were        «^— 
fixed  to  the  freehold ;  and  that  they  were  taken  by  the        agaimi 
pauper  as  the  property  of  the  landlord :   I  am  therefore        aois  of 
of  opinion  that  they  constituted  parcel  of  the  tenement      *Kkiit. 
demised.     But  it  has  been  contended,  that  in  order  to 
gain  a  settlement  by  payment  of  rates,  the  party  must 
not  only  pay  rates  in  respect  of  a  tenement  of  the  yearly 
Talue  of  10/.,  but  that  the  tenement  must  be  actually 
rated  at  that  sum  in  the  assessment.     The  statute^  how- 
ever, says,  that  it  is  sufficient  if  the  rate  be  paid  in  re- 
spect of  a  tenement  of  the  yearly  value  of  10/.   Now  the 
case  states  that  the  pauper's  husband  was  charged  with, 
and  paid  rates  in  respect  of  a  tenement  of  that  value; 
that,  according  to  the  words  of  the  statute,  was  sufficient 
to  confer  a  setdement  in  the  parish  of  St.  DunstatCs. 

Bayley  J.  It  has  been  argued  that  no  settlement 
could  be  gained  unless  the  pauper  were  rated  for  a  house 
estimated  in  the  assessment  as  of  the  annual  value  of  lOZ. 
Whether  that  would  be  a  proper  line  to  adopt  it  is  not 
necessary  for  us  to  say,  because  the  legislature  has  said 
that  it  is  sufficient  if  the  party  pays  rates  in  respect  of  a 
tenement  of  the  yearly  value  of  10/.  Although  these 
fixtures,  if  they  had  belonged  to  the  tenant,  might  have 
been  removed  by  him  during  the  term,  yet  as  they  ac- 
tually belonged  to  the  landlord,  they  were  parcel  of  the 
frediold,  and  would  have  gone  to  his  heir,  and  not  to 
his  executor*  The  t^ement^  therefore,  was  of  the  an* 
nofd  value  of  10/. 

X;ttx.edale  J.  concurred,  (a) 

Order  of  sessions  confirmed. 

(a)  HtHrojfdl*  was abMiit ia  tb« btil  court. 
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The  Kme  €fgainst  John  jARAif. 

BylottmpB*  A    RULE  nisi  had  been  (A)tained  for  qpasblng  the 

that  tbe  liberty  following  order^  made  by  the  justices  of  the  peace 

imei^TlibOTty,  ^^r  the  East  Riding  of  the  county  of  Yortj  at  their 

im^wenbli.  g^c^ral  quarter  sessions,  held  on  the  11th  of  January 

^  hlldti^'  1825 :  «  Ordered,  that  John  Jaram,  the  acting  bailiff  of 

•roMd  nturnt  ^^  sagmory  or  wapentake  of  Holdemesst  m  the  East 

ofwritiMid  Riding  of  the  county  of  York,  be  fined  10/.  for  refoan^ 


in  die  liberty,  Contrary  to  the  duty  of  his  office,  and  to  ancieni  usage^ 
granted  to  A.  to  summon  the  jury,  from  the  said  seigniory  or  wapen- 
and  aMigne,  take,  to  attend  at  the  general  quarter  sessions  of  tbe 
£!fe  witbin'tbe  P^^e,  held  at  Beverley^  for  the  said  Ridings  on  the 
^eratimi^d  ^^^  ^^^  ^^  January  1825,  he,  the  said  Jcin  Jaram^ 
ciecttticm  of  all  havinc  been  duly  reouired'so  to  do  by  warrant  ftom  the 

writi,  proceim,  o  if        i  j 

and  preeepta  of  sheriff  of  Yorkshire^  dated  the  SOth  day  of  Ikcember 

the  lords  pro-      JoSSO* 

cen,  and  mi-  *  The  affidavits  in  support  of  the  rule  stated  the  fellow- 
no  duwiffof  the  ^^S  ^^^  •  Sir  T.  A*  Clifford  Constabky  of  Burton  Con- 
S  m'l^^^i^    «teAfe,  in  Holdemessj  baronet,  by  virtue  of  several  letters 


J**^^  TSrtT  P*^***  under  the  Great  Seal  of  Engtand,  was  sdised  and 
to  ezecuta  any    possessed  of  the  seigniory  or  lordship  of  HoldemesSf  in 

thtngt  unlets  it  ^  . 

touched  his  ^      the  county  of  Yorkf  together  with  the  jurisdictions  be- 

maicsty  or  his 

crown,  or  in  longing  to  the  same  seigniory  or  lordship.  By  tbe  last 
lords*  bailiffs*     letters  patent  of  the  Slst  day  of  DecewAoTf  in  the 

andoflloers. 

ThebaiUfiof  the  liberty  hid  iMuUrljMtteoded  the  qpoiterffSMpif,  wmi  m^H^^ffSft^f 
the  iurors  resident  within  the  liberty :  Held,  that  the  bailiff  of  the  lilicr^wasMMB 
obedience  to  the  precept  of  the  sheriff,  to  summon  the  jury  witfaiji  i^a  Jibv^ydo  j^mA 


the  quarter  sesrions. 

The  court  of  quarter  sesdoos  made  an  oid»»  thai  A.  J9.  the  actiiK  bailiff  of  lhikid> 
ship  of  £r.  be  imed  IQL  for  refusing  contrary  to  the  ^kity  of  his  <Jlce»  nd  ta  avdiat 
ttsaga,  to  summon  the  Jury  fiom  the  lordship  t»  attend  at  the  qnartel'  irsiiohs  ba  A«  M^ 
A,  JL  having  bopn  duply  required  so  to  do  by  wanrnnt  ftom  the  sheriff:  Sddy  tfaii  thii 
order  was  goodp  akhon^  it  did  not  spprir  lliit  Ihii  luiliff  wm  HimimiMil  lo  iMind  H"*^ 
— ' — 1»  it  being  hit  duty  to  do  so  without  immynonaj 

16di 
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ISA  Charles  ILj  after  reciting,  amongst  other  tbitigs,  1825. 
certain  former  letters  patent^  granted  by  King  Pkilip  ^^ 
and  Qoeen  Mary  to  Henry  Earl  of  Westnorelar^  and  ^^o^ 
by  King  Charles  1*  to  Henry  Constable  Visconnt  Dunbar^ 
and  that  the  liberty  of  Hdldemess  was  an  ancierd  liboty, 
and  that  the  lords  thereof  were  bailifis  of  the  same 
liber^,  and  had  and  exercised  returns  and  executions  of 
writs  and  processes  within  the  same  liberty,  and  other 
rights  and  franchises  therein,  King  Charles  II.  did, 
among  other  things,  give  and  grant  to  John  Visconnt 
OmAavj  his  heirs  and  assigns,  that  he  and  they  should 
have^  within  the  said  liberty  of  Holderness^  the  return 
and  ^teciition  of  all  and  singidar  writs^  processes^  man- 
date warrants^  and  precepts  of  his  said  majesty,  his 
heirs  and  successors,  by  the  proper  bailiffs,  offioersy  and 
mtnis^rs  of  the  said  John  Viscount  Dunbar^  his  heirs 
and  aissigns  from  time  toiime,  there  to  be  returned,  done^ 
and  executed;  so  that  no  sheriff  of  his  majesty,  his  heirs 
or  successors,  should  enter  into  the  liberty  of  Holdemessy 
or  into  any  town,  village,  leet,  or  hamlet,  within  the  whole 
wapentake  or  hunched  of  Holderrtess,  to  do  or  execute 
any  thing  belonging  to  hb  <^ce,  unless  it  touched  his  said 
majesty  or  his  crown^  and  unless  upon  the  default  of  the 
fattilifi  and  officers  of  the  said  Vjsc9unt  Dunbats  his 
heirs  or  assigns,  with  the  special  writ  of  non  omittas  in 
thst  behalf  first  hod  and  obtained.  And  the  king 
thereby,  for  himself,  his  heirs  and  successors,  did  finally 
enjoin  and  command  his  sherifi^  and  the  sheriff  of  his 
heirs  and  successors  of  the  county  of  York  for  the  time 
being,  and  every  of  them,  upon  all  and  singular  writs, 
pr^besses,  mandates,  warrants,  and  precepts  delivered, 
0r  to  be  delivered  into  their  hands  for  ever  thereafter, 
far  ssiy^neeution  tfieriBon  to  be  made  or  dcme  within  the 
Vol.  IV.  Z  z  said 
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1625.        said  liberty  of  HoldemesSy  or  within  any  town,  village 
—^  leet,  or  hamlet  within  the  whole  wapentake  and  hundred 

^•inu  of  Holdemess^  immediately  and  without  delay  after  the 
receipt  of  every  such  writ,  process,  mandate,  wamat, 
or  precept,  to  make  his  and  their  mandates,  warrants,  or 
precepts  thereupon,  and  to  direct  the  ^ame  to  the  bailiffs, 
ofBcers,  and  ministers  of  the  said  Viscount  Dunbar^  his 
heirs  and  assigns  of  his  liberty  aforesaid  for  the  time 
present  then  being,  and  to  no  other  person  or  persmis 
whatsoever,  and  to  command  the  due  execution  thereof 
to  be  made  by  the  aforesaid  baili&,  officers,  and  mini^ 
sters  of  the  said  Viscount  Dunbar,  his  heirs  and  assigns, 
from  time  to  time  as  aforesaid,  unless  it  touched  Us  said 
majesty  or  his  cramiy  and  utdess  upon  defatdt  and  with  the 
special  xmit  of  non  omittas  as  aforesaid**  It  further  ap^ 
peared,  that  one  Iveson  executed  the  office  of  deputy 
chief  bailiff  of  the  said  seigniory  or  lordship  of  HMer- 
nessy  find  the  defendant  Jaram,  that  of  under  acting 
bailiff  of  the  said  seigniory  or  lordship ;  and  that  he, 
Iveson,  had  bieen  advised  that,  according  to  tlie  true 
construction  of  the  letters  patent,  the  return  and  exe« 
cution  of  writs  and  process  so  given  and  granted  by  the 
letters  patent  was  confined  to  civil  process;  and  thai 
he,  the  chief  bailiff,  th6i<ghfe  it  proper,  for  the  rights  and 
interests  of  Sir  Jl  A.  Clifford  Constable^  to  order  the  de^ 
fendant  Jaram  no  longer  to  execute  the  precepts  of  the 
sheriff  to  summon  jurors  within  the  said  liberty  of 
Holdemess,  to  the  intent  and  purpose  that  the  question 
might  be  fairly  tried  between  Sir  T.  A.  Oiffbrd  Con- 
stable and  the  sheriff,  whether  the  bailiffs  of  Sr  T.  A. 
Clifford  Constable  were  bound  to  obey  and  execute  such 
precepts  of  the  sheriff;  that  at  the  quarter  sessions  of 
the  peace  for  the  said   East  Riding,  on  the  11th  of 

Jamojy 
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January  last,  a  complaint  was  made  to  the  magistrates-       1825* 
there  assembled  by  the  under  sberi£P  for  the  East  Riding,      xbTKiKa 
against  Jaram^  for  disobedience  to  the  precept  of  the       n^bm 
sheriff  which  had  been  previous  to  the  said  sessions 
directed  to  him,  tZorram,  to  summon  jurors  from  the 
liberty  of  HoUemesSf  to  attend  at  the  same  sessions ;  and 
it  was  at  the  same  time  urged  by  the  under  sheriff,  that 
a  fine  should  be  imposed  by  the  magistrates  upon  Jaram 
for  such  disobedience ;  that  the  chief  bailiff,  on  the  part 
of  Jaram,  contended  before  the  magistrates  that  Jaram 
bad  not  disobeyed  any  oi*der  of  the  Court,  and  that  it 
was  not,  therefore,  competent  for  the  Court  to  fine  him 
as  no  contempt  had  been  committed.     But  the  Court, 
nevertheless,    made  the    order  in    question.      It  ap- 
peared   by  the  affidavit  of  the  deputy  clerk   of  the 
peace  for  the  East  Riding,  that  since  1787,  when  he 
was  appointed  to  that  office,  the  bailifls  appointed  by 
the  high  sheriff  of  the  county  for  the  time  being,  as  well 
as  the  bailiffs  appointed  by  the  bish(^  of  Durham  in 
right  of  his  see  for  the  wapentake  or  liberty  of  Hffvoden' 
sktre,  and  by  Sir  T.  A.  Clifford  Constable^  Baronet,  and 
his  ancestors,  for  the  wapentake  or  ViyQTtj  o{  HMernesSf 
both  in  the  said  Riding,  had,  during  the  time  that  he 
had  been  deputy  clerk  of  the  peace  as  aforesaid,  re- 
gularly attended  the  general  quarter  sessions,  making 
returns  of  the  jurors  resident  and  summoned  within 
their  respective  divisions,   and   remaining  in  court  in 
their  character  as  officers  of  the  court  during  all  the  time  : 
tbe  sessions  were  held,  which  usually  continued  two 
days  or  more,  until  the  Epiphany  gjetneT?!  quarter  sessions 
in  the  year  182S,  when  John  Jaram  was  fined  the  sum 
of  6L  for  being  absent  without  leave  of  the  Court.     The 
affidavit  further  stated,  that  in  the  North  Riding  there 

Z  z  2  were 
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1S85#       were  seTeral  bailiffs  af^inled  by  lords  of  lUierties  in- 
_   ^         •  dependent  of  the  hidb  sheriff  of  the  cou^ljr ;  and  that 
ogaiiut       such  bailiffi»  attended  the  general  quarter  sessions  for 
that  Ridings  in  the  sanie  maimer  and  for  the  same  lone 
as  die  bailiffs  who  were  appointed  by  the  kigb  sheri£ 

CMmam  shewed  cause.  The  cjueatioii  in  lius  case  is 
whether  the  lord  of  the  franchise  of  iiis^&rtiesf.isbeiuid 
to  execute  the  process  fov  retumiag  juffors  witfab  the 
liberty  or  not*  It  will  be  contended  on  the  other  side 
that  he  is  bound  only  to  execute  civil  process,  but  no 
instance  is  to  be  found  of  such  a  limited  flnmcbise  of  re* 
tornum  brevium.  The  words  of  the  letten  patent  are 
geoeralf  authorizing  the  lords  to  make  return  of  sU 
writs»  processes,  &c.  The  exceptbn  in  the  non  wtn>» 
Biittat  clause  is  no  more  than  the  law  itself  would  mtkjf 
and  then  the  rdLe  applies^  ^^  Expressio  eoruai  qu^  Uiote 
insunt  nihil  operalur.'-  In  CSom»  Dig*  JBetiotm^  .B«S«  it 
is  laid  down»  ^^  that  on  default  of  the  bailiff  the  sheriff 
B»ay  enter  a  franchise,  and  therefore,  if  a.  bailiff  does 
jiothing  upon  the  sheriff's  mandate,  a  writ  goas  to  the 
sheriff  quod  non  omittat  propter  aliquam  Ubertatem  by 
the  common  law,"  and  ib.  B.  d.  ''  So»  if  the  bittff  leakes 

4 

an  It^sufficient  return,  or  if  tlie  kii^  be  partgs  die  sheriff 
may  enter  the  franchiae  without  a  non  omillas,  as  upon 
process  against  a  felon."  DaU&n^s  Sker^  Baiiift  ff 
Franchise,  462,  l^.^Jnst.  4f5S.  PUnodei^'^  Ckmm,$^^ff. 
and  Athfns  v.  Cleare  (a),  are  authorities  to  thejaarae  effecc 
And  2  Hawkms  P.  C»  c.  8.  «•  50.  is.  an  autborikj:  t&  fihew 
that  the  process  is  properly  directed  by  the  seesieM  to 
the  sheriff,  and  by  the  latter  to  the  baiMffs  of,  Ubevties. 
Independently,  therefore,  of  any  statulable  proviskm^ 
the  bailiff  of  thi^  liberty  was  bound  by  iha  veigr  tepna  of 

(a)  1  Ventt.  402. 

the 
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thegrtnt  to  siimiBon  the  jory  widiin  the  liberty.     But        182£. 
«H  doubt  upon  the  subject  is  removed  by  the  27  H.  8. 
e,  24  s.  7*  by  ivhich  it  is  enacted,  tb«t  all  stewards,        ttgamtt 
bflffiffi^  and  other  ministers  of  any  liberties  or  franchises 
wbidi  in  times  past  have  used  or  onght  to  attend  upon 
the  justices  of  as^ze,  justices  of  gaol  delivery,  and  jus- 
tices of  the  peace  at  large  in  any  county^  shall  be  at- 
tendant to  the  justices,  8cc.  of  the  same  shires  wherein 
such  liberties  and  finaochises  be,  and  make  due  e^necation 
of  all  process  to  them  to  be  directed,  for  ministration  of 
justice  within  such  liberties  or  franchises ;  and  that  also 
all  such  hsQifEs  or  their  deputies  or  deputy,  shall  give 
thdr  attendance  and  assistance  upon  Ae  sberii^  toget" 
iher  with  th^  sheriff's  bailiff,  at  all  courts  of  gaol  ddi^ 
very,   from   time  to  time,  for  execation  of  prisoners* 
aooording  to  justice.''     That  statote,  therefore^  compels ^ 
tbe  attendance  of  bailiffir  of  frandiises  where  there  had. 
bean  an  ancient  usage  for  them  to  attend,  and  the  exe-- 
cudoa  of  process  in  all  cases  in  whicih  they  had  executed 
it  in  tim<^  past.    Now,  in  this  case,  there  was  an  ancient- 
usage  for  the  bailiff  of  the  liberty  to  summon  jurois.. 
That  appears  upon  the  fece  of  the  order,  upon  the  af6- 
dtmt^  and  the  defendant  by  not  denying  has  admitted  it» 
But  it  maj  be  said  that  that  usage  is  ifbt  as  old  as  the 
statute  of  H.  8«     It  is  sufficient,  however,  to  shew  that 
it  may  be  as  old,  for  every  thing  will  be  presumed  to 
<U[qK>n«an  established  usage.    Assuming  that  the  bailiff 
l^asheen  used  to  execute  the  summons,  if  th^  grant  of 
tiie  frteichises  «if  Holdemess  made  it  obligatory  on  the 
badiff  to  do  so,  then  there  is  no  question  in  tbe  case; 
if  ft  did  not,  then,  the  custom,  being,  as  it  is,  a  burden- 
some  one,  merit  be  referred  to  some  legal  obligfttton^ 
and  if  the  batilrff  was  used  to  execute  such  process 
before  the  statute  of  27  H.  8.  there  would  be  a  legal 

Z  z  S  obligation 
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.  1825.        obligation  on  him  to  continue  to  do  so.     There  is  no 
JTrr"      .  reason  to  infer  from  the  letters  patent  that  the  libert? 

The  Kino  .  ' 

againtt  was  not  an  ancient  one  previous  to  !the  time  of  H.  8., 
but  rather  the  contrary.  In  Cansiabk^s  case  (a),  it  is 
said  that  King  Philip  and  Queea  Mary  were  seised  of 
the  manor  and  fee  of  Holdemess  in  their  demesne  as  of 
fee  in  right  of  the  crown.  But  that  is  not  incoasistait 
with  the  franchise  being  more  ancient  than  the  time  of 
H.  8.  because  such  a  franchise  does  not  merge  in  the 
crown,  (i) 

J.  Williams  and  Deacon^  contr^.  The  order  is  insuffi> 
cient  in  point  of  law.  It  does  not  appear  on  the  face  of 
it  that  the  warrant  was  ever  deh'vered  to  the  defendant, 
or  that  he  was  summoned.  It  is  merely  stated,  that  be 
refused  to  summon  the  jurors,  according  to  amitnt 
usage.  The  statute  of  i/.  8.  contemplates  the  hailifls 
of  liberties,  who,  at  the  time  of  the  passing  of  that  sta- 
tute, had  been  used  to  execute  process  and  attend  tbe 
justices.  But  the  words  ^*  ancient  usage''  in  the  order, 
apply  to  dates  much  subsequent  to  that  time.  It  does 
not,  therefore,  appear  that  he  was  bound  to  attend,  nor 
does  it  appear  on  the  order  that  the  defendant  ever  was 
heard.  \^Bayleif  J.  It  is  a  common  practice,  in  de&ult 
of  a  juror's  attendance  to  call  the  summoning  bailiff  to 
prove  the  service  of  the  summons,  and  then  to  fine  tbe 
juror  in  his  absence*  It  was  the  duty  of  the  officer,  in 
this  case,  to  summon  the  jury,  and  also  to  be  present  at 
the  sessions  to  present  his  return.]  The  order  does  not 
state  that  he  was  duly  required  to  attend ;  and,  assuming 
that  it  imports  that  he  was  required  by  tbe  service 
of  the  sheriff's  warrant,  still  he  ought  to  have  been  sum^ 

{n)  S  Cu,  106.  {h)  9  Co,  26  h,  jitfyns  v.  aare,  I  FerUm,  40f. 

moned ; 
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moned ;  and  if  he  had,  he  might  have  shewn  some  ex«      •  1885. 
cuse  for  not  summoning  the  jurors,  or  that  the  service        — — 
of  the  warrant  on  him  was  irregular.    It  ought  to  appear        againu 
on  the  face  of  the  order  that  the  defendant  had  been  duly 
saminoned  to  attend,    Bex  v.  Betin{a),     Then,  as  to 
the  principal  question.     By  the  letters  patent  the  sheriff 
has  the  power  to  execute,  within  the  liberty,  writs  and 
process  upon  all  matters  ^^  touching  bis  majesty  or  his 
crown ;"  and  the  non  intromittat  clause  relates  to  civU 
process  merely,  and  not  to  criminal  process.   The  bailiff 
of  the  lord,  therefore,  was  not  bound  to  obey  the  pre* 
cept  of  the  sheriff  to  summon  jurors  for  the  sessions,' 
but  the  sheriff  was  bound  to  perform  that  du^  by  his 
ffom  agicers.    The  process  contemplated  by  the  27  if.  8. 
c.  2i.  5.  7.,  which  directs  that  baili£&  of  liberties  shall 
"  make  due  execution  of  all  process  to  them  to  be  di« 
rected  fer  ministration  of  justice  within  such  liberties," 
is  only  such  process  as  shall  be  directed  to  bailiffs  by 
^*the  justices  of  assize,  justices  of  gaol  delivery,   or 
jastices  of  the  peace,"  and  not  any  process  issued  by 
the  sheriff.    And  the  last  part  of  the  section,  which  says 
that  <<  all   such  bailiffs  or  their   deputies    shall  give 
their  attendance  and  assistance  upon  the  sheriff,  &c.  at 
ail  courts  of  gaol  delivery,  for  execution  of  prisoners  ac-. 
cording  to  justice,"  intends  only  that  the  baili£&  of  li- 
berties are  to  attend  such .  courts,  for  the  purpose  of 
assisting  the  sheriff  in  his  duties  ihere^  and  executing 
such  orders  relating  to  the  prisoners  as  the  Courts  not 
the  sheriff,  shall  issue.     This  construction  of  the  statute 
is  strengthened  by  what  is  laid  down  in  the  year-books  (a), 
as  to  the  duties  of  the  sheriff  upon  this  very  point,  and 

(a)  6  Term.  22^.  198.  (5)  19  H.  S,  6T  9u 

Z  z  i-  which 
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iS26.       which  is  cited  in  Com.  Dig.  Betorth  !>•  3-     It  is  there 

j^  J,  aaids   that  upoa  proefcss  At  the  suit,  of  the  kio^  or 

wiAJf        upon  a  distringas  juraiores J  a  sheriff  cannot  return  Mm- 

davi  baUivOy  &c,  for  he  hiiiauself  must  exeoule  it  at  any 

» 

place  within  his  county.  Now,  the  bailiff  bete  does 
iiot»  as  in  many  cases,  unite  the  characters  ci  sheriff's 
officer  and  bailiff  to  the  lord,  but  is  peculiarly  ind 
entivdy  the  lord's  servant;  and  the  quesdon  is,  there- 
fore^ whether,  when  the  sheriff  has  certain  duUes  im^ 
posed  on  him  by  law,  he  can  fling  off  the  burthen  from 
bimseli^  and  impose  it  on  another  person  who  is  not  his 
servant,  and  over  whom  he  has  no  control?  The  autho- 
rities cited  on  the  other  side  do  not  apply  to  this  case; 
they  relate  to  dvU  process  only,  and  not  to  criraiaal.  The 
question  idso  is  not,  as  is  there  put*  whether  the  sheriff 
may  not  enter  the  liberty  upon  the  default  of  the  bailifl^ 
(which  it  is  admitted  he  may  do»  both  by  law  and  by  the 
exception  contained  in  the  non  introniittat  clause  of  the 
letters  patent),  but  whether  he  may  in  the  first  instance 
mthout  any  defauU^  order  the  bailiff  of  the  lord  to  do 
what  he  the  sheriff  ought  to  do  himself.  Here  the  fine 
imposed  is  not  for  non-attendance,  but  for  refusiiig  to 
obey  the  sh^iff's  precept,  previously  issued  to  snBunon 
jurors.  The  passage  from  Hawkins  (a)  does  net  ^ew 
that  process  goes  from  the  sheriff  to  the  baiUff  of  the 
Kber^,  but  that  the  sheriff  is  ^^  to  give  notice  (aterdly) 
to  all  stewards,  constables,  and  haili£&  of  libertiesi 
io  be  presmif  and  do  the  duties,  at  such  day  and 
place^  &C."  On  the  contrary,  it  is  expressly  laid  down 
by  Hofwkine  in  his  Chapter  on  Prac&s,  (Vol.  iL  404. 
s.  17.,)  that  wherever  the  king  is  a  party  to  a  soit» 
(as  he  certainly  is  to  all  informations  and  indictments,} 

(a)  8  Hawk.  P.  C  c,  8.  sect.  SO. 

the 
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Ute  process  ought  to  be  exeeuied  by  the  sheriff^  hims^f  and       }SM. 
not  fy  the  baii^  of  €tmf  Jranchise,  vAether  it  have  the      _^-- 
dauK  (jffum  omUtas  or  not^ 

The  setsioDstoofaave  no  jurisdiction  to  decide  questions 
of  duties  of  office  in  this  ti^Dmary  way  between  the  sheriff 
and  those  who,  as  be  oontendsy  owe  senrioe  to  him ;  and 
even  if  the  right  of  service  were  clear,  the  sessions  had 
DO  authority  to  impose  a  fiue  in  the  |Mresent  mcxkf 
for  negleot  of  such  service*  In  HaU  ▼.  TwbM  (a)^  a 
fine  imposed  by  the  steward  of  a  court  leet  for  not 
coming  to  €X>urt, .  and  doiog  suit,  was  held  to  be  iU^aL; 
for  it  oi^bt  not  t6  be  without  pretentmmi  that  he  ought 
to  do  suit  at  court,  and  be  shall  rather  be  amerced  than 
fined.  And  Andentm  C.  J.  addedf^^o(ethnoi$B  within  the 
tepusanee  c£  the  steward  as  judge,  he  may  assess  a  fine^ 
bat  not  of  otherst  except  they  be  presented;  for  non  oon^ 
Stat  to  the  steward^  whether  he  were  resident  within  the 
leet  or  not,  or  what  cause  he  had  for  his  absence.''  So 
here  the  offence  charged  of  refusing  to  summon  the 
jufy,  was  not  an  ofience  within  the  cognimince  of  the 
Sessions^  and  if  they  could  legally  interfere  in  any  man* 
ner,  it  should  ha^e  been  by  virtue  of  a  formal  preeenimeut^ 
aod  then  the  bailiff  should  have  been  amerced^  instead 
oi  fiud.  And  Com.  Dig*  tic  Justices  of  Peace,  D.7. 
is  to  the  same  eflect,  vis*  ^  If  coroners,  oonataUe%  Sao^ 
do  not  appear  at  tbe  sessions,  the  justices  may  amerce 
them."  A  fine  can  only  be  for  a  contempt  of  doort,  and 
here  there  was  no  oontempt;  the  fine  is  ioiposed  for  a 
hjfwgone  transaction  as  to  a  disputed  maitter  of  right,, 
and  one  too  that  occurred  between  the  derg^  aftd  the 
bailifi^  and  not  between  the  Comrt  and'  the  bailiff. 


(a)  Cro,  JSfo.  241. 

Abbott 
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IS2S.  Abbott  C.  J.    This  case  comes  before  the  Court  oa 

a  rule  obtained  to  quash  an  order  of  sessions,  and  the 
object  of  that  proceeding  was  to  try  the  question  whether 
the  bailiff  of  the  liberty,  or  the  sheriff,  was  bound  to  snni- 
mon  certain  jurors  to  attend  the  Court  of  quarter  sessions. 
Now  that  is  a  suiSBcient  reason  for  our  not  entering  with 
any  very  critical  nicety  into  the  particular  form  of  the 
order,  though  I  must  say  that  I  can  see  no  reasonable 
objection  to  the  order,  because,  in  support  of  it,  eveiy 
thing  must  be  presumed  to  have  been  rightly  done.  It 
was  the  duty  of  the  bailiff  of  the  liberty  to  be  present  at 
the  sessions,  and  that  being  so,  it  was  not  necessary  to 
sumhion  him;  Besides,  here  at  the  time  when  the- fine 
was  imposed,  the  defendant's  attorney  was  present,  and 
was  heard,  and  the  Court  decided  that  a  fine  should  be 
imposed.  Then  the  next  objection  is,  that  it  does  not 
appear  upon  the  face  of  the  order  that  the  defendant  was 
duly  required  to  summon  the  jurors,  but  1  think  we  must 
intend  in  support  of  the  order  that  the  warrant  was 
transmitted  to  him  in  due  time,  especially  as  it  appears 
by  the  aflSdavits  that  this  proceeding  has  been  instituted 
for  the  purpose  of  having  the  real  question  between  the 
parties  decided.  That  question  is,  whether  the  sheriff,  or 
the  bailiff  of  the  Kbeity,  is  bound  to  summon  jurors  there. 
According  to  thepassage  cited  from2  Hawking  Pleas  (fAe 
Craom^  c.8.  &  50*  the  justices  are  to  dir^t  their preoqHs, 
under  their  teste,  to  the  sheriff  for  the  summons  of  the 
sessions  of  the  peace,  thereby  commanding  him  to  return 
a  grand  jury  before  them  at  a  certain  day  and  place,  and 
to  give  notice  to  all  stewards,  constables,  and  buliffs  of 
liberties,  to  be  present,  and  to  do  their  duties,  &c.  It 
appears  to  have  been  the  constant  usage  for  the  bailiffi  of 
this  and  other  liberties  within  the  Riding  to  attend  the 

quarter 
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quarter  sessions,  and  to  make  return  of  the  jurors  rest-        1825* 
deot  and  summoned  within  their  respectiTe  divisions,  in      _ 
their  character  of  officers  of  the  Court.     That  being  the       ngafna 
usage,  and  it  appearing  that  by  law  the  sheriff  has  a  right 
to  direct  his  process  to  the  bailifis  of  liberties,  I  think 
the  defendant  was  bound  to  summon  the  jurors,  and  that 
the  fine  was  properly  imposed.    The  rule  for  quashing 
the  order  of  sessions  must,  therefore,  be  discharged* 

Baylet  J.  I  am  of  opinion  that  npon  the  true  con- 
struction of  this  charter  and  of  the  statute  of  H.  8.,  the 
bailiff  of  this  liberty  was  bound  to  execute  process  of 
this  description,  and  that  his  duty  in  that  respect  is  not 
confined  to  the  execution  of  civil  process.  By  the  char- 
ter the  lords  of  the  liberty  were  to  have  the  return  of  all 
writs,  processes,  &c  by  their  proper  bailiffif,  so  that  no 
sheriff  should  enter  the  liberty,  unless  it  touched  his 
majesty,  or  his  crown,  or  on  de&ult  of  the  bailiff  of  the  ^ 
liberty.  A  general  power  was,  therefore,  granted  to  the 
lord  of  the  liberty  to  execute  process  within  the  liberty 
by  his  bailifis.  Then  by  the  statute  of  H.  8.  all  bailiffs 
of  liberties,  &c.,  who  in  times  past  have  used  or  ought 
to  attend  upon  the  justices  therein  mentioned,  and, 
among  others,  justices  of  the  peace,  shall  attend  upon  the 
same  justices,  and  make  due  execution  of  all  process  to 
them  to  be  directed  ibr  ministration  of  justice  within  the 
liberties.  That  statute,  therefore,  recognizes  the  liability 
of  bailiffs  of  liberties,  who  by  ancient  usage  had  been 
accustomed  to  do  certain  duties  before  that  act.  I 
agree  that  this  statute  applies  to  those  officers  only  who 
in  times  past  bad  been  used  to  attend  upon  the  justices 
of  assize,  &c.  The  charter  recites,  that  the  liberty  was 
an  andent  liberty,  and  that  tlie  lords  were  bailiffs,  and 
had  and  exercised  returns  of  writs.  Sec,;  the  presumption 

therefore 
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188f  •       therdprc  k,  that  it  was  a  i«aiicbi96  existing  «t 

tbepaasittg  of  tbe  statnte  of  iil8^  there  being  no  efidenee 
to  the  contrary.  It  appears  by  the  passage  eiled  flmi 
Hawkins  that  the  usual  practice  is  fer  tbe  sheriff  to 
command  die  bailiiF  to  execute  the  process  vitfain  die 
liberty.  That  bemg  so^  I  think  the  Court  of  qoaorfer 
sescdons  mmy  at  their  6ption  proceed^  eitfier  againtt  the 
sheriff,  or  the  bailiff  I  do  dot  enter  into  the  qtundoa 
of  form ;  but  for  these  reasons  I  think  the  role  for 
quashing  the  order  of  sessions  must  be  dischaigied. 

LiTTUEDALS  J«  concurved*  {a) 

Rule  diacb8rged.(i) 

(a)  Holroyd  J.  was  in  the  Bail  Court 

{I)  See  the  form  of  a  precept  to  smnmon  the  aeisioos,  In  LoMb.  Rrm. 
1^«  4.  e.  S> 


Jp'»*fcy.       ^      Morrow  against  Belchbr  and  Two  Others. 

November  IStb.  ^ 


TRESPASS  against  three  for  an  assaute  snd  batteiy. 
for  aatauit  and  Plea^  first,  by  sU  the  defendants^  not  gutt^.  Secoodlyt 
not  guilty,  by  '  by  BetcheTf  that  he  committed  the  assadit  iB  dsfaace  of 
one  a^ustifica-  bis  freehold.  Siniliter  to  the  general  issuer  aad  rqpli* 
of^il'V^okL  ^tion  to  Bdcher'%  justification,  that  he  used  moie  force 
^iir!^'  than  was  necessary.  Rejoinder  by  all  the  defandsBls 
more  force  than  |j|^  th„  jj^  qq^  ^^^  ^,01^^  fij^ce  thaa  was  neeoasry. 

wai  necessary.  * 

Rqoinder»iA<u  Demurrer  acd  joiader. 

aU  the  defend-  '' 

anis  did  not  use 

more  force  than  ,,  «'ii  ."»ti. 

was  necessary.  Cktify  m  SUppOTt  of  the  deontfTeV. V»  flta|lpHL4qf  tpt 

Demurrer  and     ^ 

joinder:  iX)Uft 

Held,  that  the 

replication  was 

f^i^^        £.  Ltmes   contra.     The  dedaration    oomj^ahis  of 

a  joint  trespass  by  all  tbe  ifafcndants.     In  t^m^% 


it 
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cue  (a^  wbkh  wos  toofer  against  twO|  **  one  pleaded  nol  1325* 
guil^,. and  tkeolhar  a  rdeaae^  and  it  was  found  for  the  ,^ 
plaintiff  afjainal  the  firsts  and  for  the  defeadaitt  upon  tba  agtdmM 
release;  aod  the  judgoielit  was  quod  querens  nil  ci^iat  per 
lH&axxkfJbr  he  made  U  Joint  i  go^  if  in  trespass  against  two^ 
one  pleads  not  guihy,  and  the  other  daims  property,  and 
it  is  found  against  the  former,  and  for  the  latter,  the  plain- 
tiff cannot  have  judgment,  and  no  .difference  between 
trespass  and  trover.'^  That  is  applicable  to  the  present 
tase.  The  pleas  only  make  a  separate  defence  to  the 
joint  coniplaint.  The  replication  applies  to  a  separate 
ground  of  complaint  against  Bdcker  alone,  viz.,  that  he 
used  more  force  than  was  necessary;  the  whole  action  is, 
tfaereibre,  discontinued,  and  the  defendants  are  entitled 
to  judgment  In  Tifpet  v.  Moj^  and  others  (b)  the  plain- 
tiff declared  in  assumpsit  against  three ;  two  pleaded  a 
debt  of  record  by  way  of  set  off,  without  taking  any  no* 
tice  of  the  third*  The  plaintiff  replied  nul  Uel  record, 
and  gave  a  day,  to  produce  the  record,  to  the  two  defend- 
ants who  pleaded,  but  entered  no  suggestion  on  the  roll 
respecting  the  third*  On  demurrer  it  was  held  that  die 
action  was  discontinued,  and  that  judgment  must  be 
given  against  the  plaintiff. 

ABBorrrC.J.  Whatever  gproond  there  might  be  for 
the  argument  now  ui^ed,  if  applied  to  an  action  of 
assumpsit,  it  is  clearly  unavailable  in  the  (H^esent  case. 
Trespass  is  a  joint  and  several  action,  and  the  plaindff 
may  recover  against  any  one  or  more  of  the  defendants. 
Suppose  Bdeher  alone  had  pleaded,  the  plaintiff  might 
have  signed  judgment  against  the  others  for  want  of  a 
plea,  and  would  it  not  have  been  absurd  for  them  after- 

(a)  Comh.  SIO.  (6)  1  B.  4:  P.  411. 

wards 
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1825*        wards  to  join  in  the  rqoinder.     Now  I  cannot  see  tbat 
-.  any  material  difference  is  made  by  their  haVing  pleaded 

^gahui        the  general  issue,  to  which  the  similiter  has  been  added. 

• 

Bayley  J.  The  plaintiff  pharges  three  widi  a  tres- 
pass; two  have  no  justificatibn,  but  they  deny  the  fact; 
the  third  pleads  that  he  has  a  justification,  and  the 
plaintiff  replies  that  he  has  not,  because  he  used  more 
force  than  was  necessary  for  the  purposes  mentioned  ia 
his  plea*  It  cannot  be  aQy  answer  to  that  replicatioa 
that  all  the  defendants  did  not  use  more  force  than  was 
necessary. 

HoLROYD  J.  concurred. 

LittledaLe  J.  It  is  a  fundamental  rule  in  pleading 
that  the  replication  must  pursue  the  plea,  and  the  re- 
joinder the  replication.  The  rejoinder  does  not  do  so 
in  the  present  case :  it  is,  therefore,  bad. 

r 

Judgment  for  the  plaintiff  (a) 

(o)  See  ffoUand  aod  Drake\  CMe,  ^  Lew>  199i 


Friday,  John  Doe  on  the  several  Demises  of  Joseph 

PoisTER,  Mary  Foster,  and  Betty  Wood, 
against  Scott* 

Copyhold itfids    Ih'JECTMENT  for  messuages  and  lands  situate  in 

wcro  ffnuited  to    -i.  4 

A.  for  the  Uyw  North  Curn/f  in  the  county  of  Somerset.    At  the 

J9.,  and  in  re-     trial  before  Hullock  B.,  at  the  Soinerset  Spring  assizes, 

▼enion  to  C 

for  other  Hvei.  A.  died,  haying  dcTiscd  to  ^.,  who  entered,  and  kept  possesnon  fornore 
than  twenty  years.  On  his  death  C  brought  ejectment :  Held,  that  the  action  was  barred 
by  the  gtatute  of  limitations,  for  that  C.*s  rigtit  of  possession  accrued  on  the  death  of  An 
Inaamuch  at  there  cannot  be  a  general  occupant  of  copyhold  land. 

1825, 


in  THE  Sixth  Year  of  GEORGE  IV.  TOT 

IB8S9  a  verdict  was  found  for  the  plaintiff,  subject  to       18S5* 


the  opinion  of  this  CSourt,  upon  the  following  case :  — The 
lessor  of  the  plaintifi^  Marj^  Fostep*^  widow,  formerly  Mary 


Dos  dniiv 

G^^n,  claimed  the  estate  in  question,  as  the  daughter  of       Scotti 
Anthony.  Coggan^  deceased,  and  produced  the  following 
copy  of  court-roll.  *<  Manor  of  Jififa^^.  The  court- baron 
of  the  worshipful  the  dean  and  chapter  of  the  cathedral 
church  of  WeUs,  lords  of  tlie  said  manor,  held  at  North 
Curryj  the  16th  of  October  1770,  in  the  time  of  the  re- 
verend John  Payncy  clerk,  master  of  arts,  one  of  the 
canons  residentiary  of  the  same  cathedral  church,  being 
steward. .  To  this  court  came  Anthony  Coggan^  and  took 
of  the  said  lords  the  reversion  of  tiiree  acres,  more  or 
less,  of  arable  land,  in  Burrough  Fields  of  overland* 
with  the  appurtenances  within  i^e  said  manor,  late  in 
the  possession  of  Mary^  wife  of  Thomas  Bxan^  deceased, 
to  have  and  to  bold  the  said  reversion  and  premises, 
with  the  appurtenances,  unto  Maryy  now  aged  about 
twenty  years,  Betty^  now  aged  about  fourteen  years,  and 
Bichardf   now  aged  about  twenty-one  years,  son  and 
daughters  of  the  said  Anthony  Coggan^  for  the  term  of 
their  lives,  and  the  life  of  every  and  either  of  them 
longest  livings  successively,  according  to  the  custom  of 
the  said  manor,  immediately  after  the  death,  surrender, 
forfeiture,  or  other  sooner  determination  of  the  estate  of 
Penelope  CulvervoeU^  for  her  own  life,   and  the  life  of 
Thonias  Exon^  son  of  the  said  Thomas  Exon^  of  and  in 
the  said  premises,  under  the  clear  yearly  rent  of  55.  1^ ; 
and  also  doing  and  performing  their  work  towards  dig- 
ging and  cleansing  the  said  lord's  rivers,  according  to 
the  rates  of  the  said  premises,  when  and  as  often  as  need 
shall  require;    and  under  all  other  burdens,  works, 

heriots, 
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IMS.  berJoUb  smte,  services,  and  cuBloms  ihevoibre  hrwoAj 
""^"^  due  Mtd  of  rigbt  aocuiloiiicd ;  and  finr  sucb  op  ettile  io 
Fmtbk       vefersiOD  so  to  be  iMid  ia  die  said  premises  as  afbwMiifl, 

of  4/«  140.  6d^  beibP8-band  paid^  and  so  £>itii.''  Hie 
lessor  of  the  plaintiff  also  proved,  thu  Pmdcfe  OdMr^ 
well  died  on  the  26th  oijune  1779,  and  TXMtsfinm 
died  in  September  1621.  On  the  part  of  the  defendant 
the  fbi^wtng  oopicB  of  courtrroll  nr^re  produced  ;-^^  The 
court-bonmof  the  worshipful  the  dean  and  ehaplsrof 
file  cathedml  chnidi  of  fVdkj  lords  of  the  said  manor 
thcM  held»  on  MomUn/^  the  ITtb  day  of  Ai^gmt  175% 
afid  in  the  time  of  the-  reverend  Jhkn  Didie^  cMc, 
master  of  ait8,'One  of  the  canons  restdentiiiTy  ^the  sdd 
calhedral  churchy  being  .^teward^  To  this  comrt  c$mt 
Pend^  CulverviM^  and  of  her  own  purcbioe  balh  tiba 
firom  the  said  loitb  the  reversion  of  Uiree  acnes,  moreov 
less,  of  aratde  land  in  Burrough  FieUj  of  overlaDdi'  wHh 
the  appurtenances  within^  the  manor  aforesaid,  now  fe 
tihe  pOBsessioB  of  Maiy  Eaeim^  wife  of  t^tmias  EMh  fat 
ifae  tana  of  her  life,  to  ha«re  and  to  hold  ihe  said  rever^ 
aim  and  premises,  with  the  appurtenandes,  wito  the  sttd 
Ptnehpe  CtdvemeU,  for  the  lives  of  herself  aUd  Tkmtm 
£mm,  son  of  TA&mas  Eaton^  and  for  and  doting  dM  lifo 
of  every  and  either  of  them  longest  living  ancoaski^dlj^ 
according  to  the  oastom  of  die  manor.  The  ^revefiioa, 
vthen  it  rfiall  happen,  to  commenoe  immediaftelf  iAer 
tlie  death,  ^mrender,  forfeiture,  or  odier  sooner  deter- 
mination of  the  estate  of  the  said  Mary  Exm,  ef  and  in 
the  said  spneinises,  under  the  yeariy  reirt  of  Ss^  IJL,  and 
for  an  heriot  lOs.,  when  it  shall  happen.  Atid  ebo' 
doing  and  periimning  their  work  towards  dig^^n^  &e. 

And 


itnjt 
:one» 
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•  And  Sot  such  an  Mtate  in  reTenion  lo  to  be  had       19S& 

« 

10  (he  premises  afiyresaid,  the  said  Penelope  Cukeraett       ' — 7" 
gsve  to  tbe  safd  lf»^  54  for  a  fine^  made  this  year,  i|nd       Vwfn% 
paid  before-hand ;  and  so,  the  said  Penelope  Qdvepwetl      ^c 
aad  Jhmoi  Exon^  the  son,  are  admitted  tenants  in  re- 
Tsnion»  but  tbdr  fef^ty  is  req)ited»  and  so  forth.**    The 
firflowii^  anrreader  appealed  on  the  xoUs. 

jyianor  of  ISmapfee^  4tb  June  17^9. 

Hoouige.,  lAx^Mm  Pamell^  Mr.tXiAfi  Gridley;  sworn 
Id  testify  the  truth  of  the  under-written  surreodei^ 

To  this  court  came  the  reverend  Tiamas  Eaon^  devisee 
and  sde  executor  of  the  last  will  and  testament  o£Pe^ 
ndepe  Oubo&vkU^  w^  surrendered  into  tbe  bands  of  the 
said  lords,  three  acvea^  mcMre  or  less,  of  arable  la^d  in  Bur^ 
rmigjk  Fiddf  of  over^land,  with  the  appnrtenanoes^  withia 
dke  said  manor,  whieh  be  daims  to  hold,  by  two  several 
Gopies  of^  court  roll  of  the  said  manoc»  one  hearing 
ciat0  tbe  17th  day  of  August  17^  and  the  other  tlie 
1^  d^y  of  Oeiober  1770^  for  the   lives  of  himsdf 
aqd  Mmy  Coggan^  now  Foster^  Betty  Ccegon,  nowBetty^ 
Woof^  and  Bidard  Coggqfh  children  ofAmhomf  Coggofh 
and  the  life  of  the  longest  liver  of  there  ;  and  all  the- 
^•WHb  rif^^  titles  inteiesty  pn^erty,  possession,  revere 
siai^  clfiiin»  and  demiand  whatsoever,  both  at  law  and  ia 
e^Bfly,  qf  him  the  said  J^mas  Exm^  oft  i9»  wd  to  the 
9iiid  pr^misefb  and  evecpr  pert  di^reo^  togietber  with  the 
tm  jteveral  recited  cq^ies  of  cpurt  roll,  to  be  cancelled^ 
to  tlf^  intend  that  the  said  lord^  m^  da  therewith  theic 
wiU  ap4  pleasifre. 

Tp  a  .court  barpn  then  held  came  Bfbeft  Scottf  and 
of  ]|is  0w^  purchase  tofdi^  of  the.  said  lords  three  acres». 
more  Of  lesa^  of  arable  laud,  ^,  with  the  apporte- 
nances  within  th^  ^aid  manor,  formerly  in  the  pps- 

VoL.  IV.  3  A  scsfiiou 
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1M5*       Bit§iM  of  Mkfy^  (he  i»ife^  ^^7%mis  J&rm^  ^M^rM 
jJJJJIJ^,     late  of  Penelope  CtdvemeU/  alio  itetta^^^tet^tlbsiiir 


tife-  loni^g  hands,  t^  virtue  dr*if^^««iit«att8r)^baaHliy 
OMAde,  to  have  and  tO'  bold  ihe 'aaid' {ire^iris^*^^ 
tbif'  ipjimrteiMmces,  untxn  the  said  ThomtU'  ExaMj  ditk; 
fartlio  term  of  hig  life,  according  to  did'  cMtoifr <if  (tRa 
iaid  maQor,  tmder  the  jesaij  rent  ef  B$.  lA,  axid'  alio 
doing,  &c« ;  and  fiir  such  estate  so  to  bd  hikl'm'  iheind 
prenrises  as  aforesaid,  the  said  Egbert  ScoU  gam  tutbt 
said  lords  for  a  fine  a  oompetent  sum  of  mOMf^r^mi 
.so  the  sa)d  BabeH  Scoit  IsadmilCed  tmiSBt,  wdhatlrikni 

bii  fealtjr,  and  so  forth.  ''^    '^  "' 

'   1^0  tlie  same  dourt  baron  came  SAM  SaMt^  Staii'^f 
his  oWn  purchase  took  of  the  said  lords  llie  iwitfloa 
bf '  three  acres,   more  or  less,  of  anibia  land,^4K4 
with  the  appurtenances,  within  the  said  uaBiiir,<4bf* 
mcrly  in   the  possession   of   Mary,  wfi»  'of  IHbims 
'J?ar<»i,  deceased,  and  Iiite  of  Penelopf  €hdotrmA,^tim 
deceased,  but  then  of  BtAert  Ssottj  to  have  and  -lofaM 
the  said  i*eversion    and  premise,  with   die^apputo- 
nances,  unto  Maty  Seott,  then  aged  about  iwailf 4^ 
yeari^,  Sarah  Scott ,  then  aged  about  eighteeo^^^arsy  and 
\^i  Sdoit,  then  aged  about  sixteen  years,  heirs  of ^  the 
sM  Robert  Scott,  for  the  term  of  their  )kea,'^ad  Ilia  fife 
of  every  oP  ifa^m  longest  living,  sticd^ssiv^y^  atcMttt^ 
to  the  custom  of  the  said  manOr,  immed&tdly  ^aAer-'lbo 
^ebtb,  surrender,  iMeitute^  or  oth^  sootlie^^  AdemMh 
ation  of  an  estate  tk&i  sobsistkigin  die  ptfosMl^  Kto^ilb 
life  of  the  Reverend  Thomas  Exon,  under  the  clear 
yeariy  ffgalt  of  \^.  l^.,"and  tf 4o  'doftfft^'^)^  ^^WPfcr 
if^U  a^  a^^  m  i^VeMdh  W  to  fceliJid^te^tM  ks»^ 
•fiit§^  as  aforesaid^  th^  nAA  BiibM'Sto^^A^^m^ 
^Mi  fdr  aqfin^  a^A^ttot  TMU^iif^WoiM^ ;  SOilf^  the 
'  ^    ■"  ■•  -  said 
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p 

fiiAM^.Sn^  S(9r^  Sdoit^  and  Ans  SdOil  weve  ad^      Uti-r 
mitlfidlteiifiAts  i^iwasiMf  &c.  '  ^     - 

{'TIlt(.ilefindttB^wlf»  tiS  devksee  and  sole  ^uMitorof 
ifaarr(&0^  deceMedi  In  the  niitnoF  of  JQ^g^c  the  4mv^ 
giUt  is  HfuaUy  made  to  the  person  paying  tbefioi^ 
lolntinrar  the  habendiiai  may  be;  and  k  is  vevy-'uiH 
osiml*'  for  aiqr  person  paying  the  fine  not  to  hmre  tbo 
grant  :iBadfe  lb  himself  in  his  own  name,  but  to  8om6 
oilier  petson.  No  instatice  is  known  witUn  twenty 
)raBff%-flrtbe  dme  erf*-  the  present  steward,  of  anjr  prison 
fmj/ioffM  fine  wn.a  grants  and  hot  taking  the  ^paai 
in  his  6wn  name,  and  not  having  any  interest 'isb  hU 
fceibitf  $tBted  in  Ibe  babendem,  who  has  o¥sr  eheitfeed 
A^-.  sight  of  passing  his  beneficial  or  eqnitaUo  i)i^ 
leoSst^^by  BosMnder ;  but  tlie  steward  said  he  be6ev%d 
itolo^-'be.  the 'veputed  custom  that  suah  persons  nii|^ 
mmotlBSet  sucfc  beneflirial  or  equitable  interest.  The 
ftfi^slflnmkfr  the  opinion  of  the  Court,  wen^  first.  If 
ibsiQtm^r  of  .the  plaintiff  be  entitled  to  any  estate  aod 
ifisanQSl^in  the  pi^emises  in  question,  under  the  saldgraM 
^VfW;  and  if  so,  whether  the  surrender  of  her  life  by 
^Sknm»  Exwh  devisee  of  Pmeloft,  Culveraettf  did  not 
rdir^M  tb6  said  Mary  Fosier  of  all  her  estate  and  interetft? 
jKKwildly,  wjiether,  inasmuch  as  the  legal  estate,  if  any, 
^l^fmi  F^Uer^  afccrued  on  the  death,  of /Viidb^  CW-* 
^Hfimsiljl  more  than  forty  years  ago,  during  wluch  pfriod 
4lwrJM>»  lamp  an  adferse  possessbuf  tb^  plaintiff  is  not 
J^lnoiJ^|Dtt^i9U4Bt$iiiingan4^  .     <r  ' 

4tr  «ili«Hig  Owe wldjiitfMce  ^  tH  tm»  .«A  JSnskfe 

i„„,  3  A  2  CulvemeU 
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18^5.       CSdverweU^  the  reversion  was  in  die  Gogg»tt«  fti^miAbi 

J~T-      adtintted  that  T. Bscn  had  «  kgal  estate  in^  ipMam^ 

FostA      for  his  owii  life,  after  the  dei^  <^JPenekpe  CMoema,' 

ttgainti 

Scon,  bat  at  &K>sthe  had  only  an  equitable  interest  id  dstlm 
of  the  ihree  Coggans.  On  the  other  ride  it  «ttt'  be 
urged,  that  the  estate  of  the  CqggMm  tros  deftated  fajr 
some  act  done  by  Penelope  Cuhititoell  or  Thomta  t0^ 
Hie  former  did  no  act  to  defeat  il^  and  the  iatleriterljr 
tiot  having  any  thing  but  an  eqnitftUe  eatate^  obnld  vit 
sUrrendtf  it,  for  it  is  not  the  subject  of  a  siifre0dttrr(«) 
Whether  this  rule  of  laiw  may  or  may  not  besltettf  ii)r 
a  custom  is  of  no  iraportanoe  in  this  case,  ftriie  erf- 
denoe  of  Ae  steward  by  no  means  estabttbes  sbch  a 
custom ;  and  even  admitting  thtit  T.  E^son  oomld  tttttsfiu: 
the  equitable  interest^  still  the  legal  estate  Mmainsd  b 
the  Coggans.  Then,  secondly,  the  lessors  of  ibe  pUBtiff 
are  not  barred  by  the  statute  of  limitations.  P.  Cdoit'- 
fioeU  died  in  1779,  and  it  appears  by  die  snrriendcr,  Imst- 
ing  date  the  4th  of  June  178^  that  7.  JSam  ms  her 
devbee  and  sole  execufor*  Now  he  did  not  die  mdl 
1821,  and  the  right  of  the  lessors  of  &e  plaintiff  to  'the 
possession  of  the  pitemises  did  not  accrue  ontil  that 
time. 

Sdwgn^  oontr^  Maty  Foster  took  nothing  under  die 
copy  of  court  roll  of  the  16th  of  October  1770.  That 
instrument  is  unlike  a  common  law  conveyance^  or  the 
other  copies  set  forth  in  the  case ;  it  is  altc^edier  l^iu 
generis.  It  purports  to  be  a  grant  to  Anthofy  Cc^dny 
but  it  does  not  state  that  he  took  of  his  own  purdhase. 
The  habendum  is  not  to  liira,  bat  to  his  three  dddren; 

and 
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ptidflli^  Ane^i    Thia  iQilrttimiit  is  void  for  luicerUAOi;.       ^^^I' 
ft  49  Kq^  .that  in  gtt|pl  the  Court  witt  pui  suah.  a    '  form 


•jj-  • 


(6)  5JZbif»260. 

(c)  2  Ld,  Raym»  994.     1  &i£l.  1€8.,  S,  C. 

(d)  S  IF.  ^^  1 148. 

8  A  3  cessary 


QQasinictioii  m  yMX  support  tba  iastnuneat  iit  rei  Taleat ;  Scotir. 
hut  hore^  to  db  tb«t  would  defeat  all  tim  equ^y  of  the 
tuki  fiv,.  flODordiog  to  Z^r  t«  £^«r  (a}^  U^e  estate^  Jin 
tqoity  beioDgs  to  the  peison  who  pays  tha  fina.  Tlieiif 
secoodly,  the  estate  ^Penelope  (Moerwdlf  under  the 
aopy  of  court  roll  of  the  l7thof.^fi^ia4 17£2,dettonined 
oa  her  death  in  1779*  The  grant  was  merdy  to  her 
fer  her  life^  and  that  of  Thomas  Exonf  not  to  hear  9pd 
her  hen.  Thomas  Ex&n  was  a  mere  trustee  and 
coidd  not  take  without  a  custom^  and  none  is  itatad 
tacsist:  BigU  v^JBawden.  {b)  The  esUte  of  Pendoge 
CAoarmdl^  therefore^  determined  on  her  death;  foi^ 
thcve  is  no  genocal  oocopancy  of  oopyboids :  SmarUc  ir* 
Smitdtow  {c)f  Doe  v.  Mariitu  (d)  PmOope  CuiormiU 
JuAmlJ^Sf^o  that  the  title  of  the  lessors  of  the  [dain- 
tiff  accrued  more  than  twen^  years  before  the  com- 
menocment  of  this  action,  which  is  consequently  barred 
ty  the  statttte  of  Ihoilati^ms. 

Abbott  C.  J.  It  q)pears  that  by  copy  of  court  roll 
of  the  16th  of  October  1770,  a  grant  was  made  to  the 
Cofgfins  of  the  reversion  of  the  premises  in  question,  to 
tske  e&ct  immediately  after  the  death,  surrender^  for* 
feiture,  or  other  sooner  determination  of  the  estate  of  J?. 
Ctdverooellf  fbr  her  owii  life,  and  the  life  of  T.  Exofu 
BefiMre  we  can  say  at  what  time  that  reversion  would 
Ui^j^^fiO^  and. become  an  estate  in  possession,  it  is  ne- 
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IBSiti       cessaiy  to  ascisrtain  when  P.  GdvenodPs  estate  deter- 

pJT^j^     mined.     Looking  at  the  grant  in  1752  we'find  the  estate 

^^T^       gpranted  to  her  for  the  lives  of  Iprsdf  and  T.  Eton,  and 

Scorn       ibtknd'dtaittgAeMfe  ^f  e^  ^d^Siet  hrki/6a'Mi^ 

est  IMng;  kudb^V^y 'AocortKng  t^  *  Hk  liAsKffr •  bf^tlie 

manor.    By  custom  that  estate  might  have  enmed  ettfaer- 

;  '!      .,  ^^  t6'P.  CiikmoelPii h^r,  orto  her  detiaeei, €1: k^ed uilfk 

p^rsotiHotnlhatcid  as  the  second  fife.  Bifti&o^iNitk^edstoni 

•   U  iltated,  aiid'fn  the  absence  of  t!hat»  ttre  knnst  Id6k<ed  tte 

<  '  general  TnW  of  law.    By  that  rule  there  k  no  'fgiafMI 

dccupaint  of  copyholds,  nor  any  spedd  bcciipfi^  nlASirt 

&tpre&Rdy  designated  in  the  grant;  and,"^  fhtkkMH^'it 

seetiiB  to  me  thiit  we  can  only  consider  this  iis^ttii^iftfiAi 

enduraig  for  die  life  of  P.  CulverweU.    IP  it  MtfBat^ 

I  at  her  death,  the  statute  of  limkatiotts  is  a  bar'tt^K^ 

'   iiict!on.'  I  hope  that  this  dedsion  wiirnveetth^foifiS^ 

^    '  ^  VdR  as  the  law  of  the  case ;  of  that  I  aaAXid  ^ik'kiS^ 

tint  the  vety  iextraoidinary  form  of  die  granl^'td't&lfH!!^ 

'  gctnsj  taaikes  me  strongly  think  that  it  WiB.    '   'rivnjoo* 

BAtLct  J.  No  special  occupaht  is  pi^tidwidt'^ 
tile  copy  of  1 752.  The  estate  granted  hfiti  tkitAre, 
determined  on  the  death  of  P.  Cufofrto^  itf  l^h^^t^ 
^ngn6  geneliml  occupancy  of  copyhoMs.  Ite^iAate 
having  ceased  rootle  than  twenty  years  bdinre  lAk  iMit- 
mencement  of  diis  suit^  it  is  barred  by  effloadW'df 
tittie.  •  '■  .   »«'  'f:uvN- 
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HoLROYD  J.  concurred,  (a) 


Fostea  to  4lie  difattdwlft. 


"'"  •■5'       >•  ■     I-      .  •       •   .  •  .        ^       ■  •     J  .-.-.^bi^no-- 


ivwrn^mwY^^^  .of»  <3e;PBGE  iv.  Vfi; 

bff£  ,v:fj'il\  .'4   :.'*i.  V. '•'"• ;    'o    ■;    *.,*•*  1  ,1    \    •  "t"i  »t 

ivjijij } f  1/ jj .»..  ■•  -{.-     ••     ,    .  '  '.r    .1.'..  ».i| 

..^jk4^'<^ld  vppfi  an  acci^nt  stnl^  before  (be  biu^l^  and  Um  gnntc* 

-,,.,-"  ;  ofanuinuitjf 

?W^]^»/'W0O^   IUI0  and  receiveOi    ^pa   AQCppnt  Stl^ta^  delivered  en 

^ilhfB  assignees  since  tlie  bai^rupt^cy.  .  Plea,  g^^  ^J^Vi^ 
Imp,    At  the.  trial  before  Mbott,Q.  J^  At.Oie.  Za^  i^\Zh.. 
ri^»g!fc>ft«r  /fiZfliy  term  1825,  a  wraict  v^  fowd./^j  lS^*;J^a 
U^HlaiptUTsy  damages  3500/^  subject  to  ^a  xefcj^euc^^cf  ^^^^If^ 
dU.iwtters  in *^ difference  in  the  cause  to  Mr.Jusid^  annuity; these 

•  y   ptymenU,  in 

Q^^^.tbeo  at  the  hai^  who,  at  the  reque^  of  ejyl|h^  fact,  bad  not 
BWly,  wa3  to  fiffateron  the  &ce  of  bis  awarp  ai\y  po^mt  ^f  Held,  that  the 
!fff,jirl^|cb  Ife  might  think  expedient.   The  nferew^,nfft  hS^'id'^tiie 
kww-»««ft  completed  during  Ur.Jix^tkeGasel^f^^  ^^^ 
contiDuanoe  a^  <he  bar,  k  was  suggested; by  bim,.4md  J^'^i'dthew 
sgreed  to  by  the  parties  (subject  to  the  approbation  of  ^  ^J^ 
A^'tfi9urt}'^Uuit  be  should  state  the  fsfrts  in  the  shape  of  thone  paymenu 

"  by  n*Utake* 

%\gpfif4^  C0s<^ifor  the.  opinion  of  the  Coiprt,  wh^ch  ^h^     ifa  party 

,.-*„"  who  owes  mo- 

^*^mKWPW-    •    .  ney  to  another 

«  7T3ifr.*inkrupt,  Howard,  for  many  yea^s  befcfe,,awl  accounts,* i^J^ 
i»«a  the  .wqoih^ofc^iittaiy  1814,  and  the  twoibanlf-  "j^ali^X^' 
»WP^i(^ti4>  tben  became  partners)  fi:om  thenc4  to  tl^e  \^^^^^f^ 
death  of  the  late  General  Sir  Thomas  Picton^  wliioli  Jo  «*»»«•    I* 

IS  not  necessary, 
howcrer,  that 
|he  person  payine  the  money  should  declare  the  approprialion  of  it  at  the  time  of  payment : 
it  is  iuffideot,  if  it  can  be  collected  fiom  qiOmt  ciccumitaAoei^hali^  intended  at  the  time 
of  pavroent  to  appropriate  it  to  one  account  specifically.  And,  therefore,  where  A*  having 
4si^bil9t|iidsi^pii|ft  0^  iipqb  bill  transacttons  with  himielG  and  also  as  agent  for  sereral 
Persons  to  whom  B.  had  granted  annuities,  secured  by  C^  caused  an  attoniey  to  make  ap- 
plication to  B*  and  C  on  behalf  of  these  annuitanto,  and  P.,  in  consequence  of  that  appli- 
cation and  the  rerooni^nMii;es  of  Cy  the  surety,  paid  to  A.  certain  sums  of  money,  without 
neking  any' specific  appropriation  6f  them  at  the  time  of  payroeiit  3  Held,  that  ^.  must  be 
coittidered  as  baTing  received  them  on  account  of  the  annuitants,  and  that  the  latter  were 
cnlifled  to  have  those  mooiet  divided  amongst  them,  in  proportion  to  the  amount  of  their 
'npcttive  demands, 

S  A  4  happened 
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Bka* 
FhesmL 


IS^i       h^pened  on  the  16th  ofJune  lS15i»  weie'emptoydb^ijr 
tbegaoemlf  to  purchase  annumcs  for  hint  nod  diey^mre 
iti  the  habk  of  veottving  the  aamitifis^  fet  ididirthej^ 
charged  him  a  commiteioA  of  two  aod  a  half  per  ^oiyii^ 
and  thejf  in gasksnl  acted  m  thoseand other inatteis as 
hiabankera.    JE^rom  the  death  of  the  gaieral^  who  huuIb 
his  bnftther»  the  dcfendaat^  hk  aole  exaotttor  and  fcii* 
diiary  tegatee,  the  baokrupts  contimied  to  recem  die 
annuliiea  for  the  defendant,  for  winch  therf  made  the 
aaaae  diarge  of  coimnission.  Tlie  act  of  bankmpttjr  was 
eommitted  on  the  6th  of  February  18£1,  and  Aeeoflir 
mission  was  dated  the  21st  of  Augusi  in  the  same  jetar- 
The  bankrupts  were  in  the  habit  of  aoCsng  as  agents  for 
n»ny  other  gmntees  of  arniuittes,  and  also  for  aoom  ef 
the  grantors,  and  dieir  usual  coarse  wai^  in  their  ovii 
bteksy  to  enter  on  the  credit  side  of  the  acoouitti^oE- Ae 
gnmtees,  and  on  the  debit  3ide  of  the  accOQiite<£Ae 
reapecti^  grantors,  the  instalments  of  the  anmiisieb 
4ioin  lime  to  time^  as  they  thought  fit^  but  not  ahra^  ist 
the  precise  pedods  when  they  became  payaUei    Thsf^ 
was  no  new  account  opened,  or  even  any  rest  mideaa 
the  ffccounty  on  the  commencei^ttt  of  the  partaoflhip 
bdliween  H&ward  and  GibU^  or  on  the  de^  of  6en«d 
Pictm'%  but  the  account  was  carriisdimffegalaifyftMa 
the  commencement  in  the  bimkrupt^d  ledger,  with  b»* 
Iftaces  from  time  to  tiade  struck  as  Ae  bakdcn^  fthdoghft 
proper.    The  defendant  had  a  pass-book,  wlttffafiooi 
time  to  time  as  he  came  to  town,  was  left  with  the  b^ik« 
rapts,  to  be  filled  up  with  the  aeveml  entries  nnAer  in 
the  ledger  since  the  period  at  wbieh  it  had  beea^htftlift 
with  them.  The  pasft^bodc  was  act,  howefver,  a^foo-sisde 
of  the  ledger»  ina«nuch  as  it  did) not  st^li» Mantes 
made  from  time  Ko  time  in  the  ledger^  bnt^ia  it^thehr 

lances 
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kncB  vcmstraok  at  the  dmes  of  makiog  trp  lim  pit^       IStS. 
book.    No  mMfoMM  wtre  settled  betWMb  th^,  Wcefie        ^^^^ 
bjr'ioch  nmkbhg  up  Ae  pass^boedE,  and  rttaming  h  WHh       ^M 
dttbflhoioea  stmtk  tberein,  as  abo^  stefied.    '         <  r'  * 
Ib  Uas  yaai^  1880^  amoiigst  alto-  mmiklte  dcjU  byi^ 
Afendairt^  vrere  an  anniiity  of  $0L  for  diree  lires^  gmhfBi 
iafebimry  1809  to  the  late  Omi«ral  Pktonbf  jnttkftik 
AtaAF^  and  aecnrad  by  an  assignment  6f  e«Mahi  IteS^ 
Ulds  tor  die  bankrapt,  Howard,  and  an  arninltytlf 
109924  granted  to  defendant  by  Lord  AtocmUff,  *mA 
gwffanteed  by  Lord  Ibtet/,  upon  tbeir  joint  petWCifll 
scufiiljp*  '         •  '*' 

'  Tins  actbn  was  broogbt  to  recover  dieJtttti6f8totf)l, 
being  an  all^^ed  balance  of  monies  advanced^  by  A^ 
bttdcrqpts,  to  or  on  tfaeaccoont  of  the  defendant^  a  part 
nR  sfacb  bsianoe,  arising  upon  the  account  stated  Isj  lM 
piteswboek,  by  'withdrawing  from  the  credit  side  thereof 
senoid  sum^  of  money  herdnafter  specified,  in  reip&St 
9["MmU^B  and  Lord  jjUtvm/^s  annuities,  which  had 
heeti' entered  {withoui  being  received)  urith  certain  ^nmfr 
ftrblerest. 

bi  respect  of  Sondej^  annuity,  361/.  lis.  3if.,  being 
AetKeess  of  the  sereral  instalments  of  that  annuity, 
entered  on  die  credit  «de  of  the  account,  beyond  tfate 
smountxyf  die  rents  of  die  leasdiold  premises  tedeh/tA 
^Mtnatrd  and  GMs  respecdveiy,  after  deducting  the 
OQiJgdings.  ' 

'"in'  Tsspect  of  Lord  Abxadejf^  annuity,  lOTA^f'die 
«nMBit  of  a  yeai^s  annuity,  due  t^  Dwind3fer\%\% 
itiiiientered  on  the  credit  side  of  die  account,  ntAix 
^Hm^^xsi  the  Si  March  IBSO,  and  £68^  15^^  die  amount 
^t'B/qndirtef^  dne^  6th  Jfnvft  IMO,  entered  en  die 
crtdiifsldcy  under  diiite  of  die  8di  June  ISM. 

In 
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lasa  'In  retpuA  of  interost,  fiOliL^  iiitBNiit  cm.fl»  liifcfU 

IMQLf  dated  Idlh  February  IBfiQ^  dvfumlqpthe/aefaiiid 
JIBtonGU^  foidpud  Ifitfa  JcfeylSSD^anl^M^iai  fi^T 
interest  on.  a  Ull  for  400£»y  drawn:  i9|;p>d«ib|Bnoii0i» 
CUkb^Jm^^September  IS^  and  paid  iJlhiAr^mtftft 
1820.  TliU  interest. k  calculated  to  l^&Jwi^^b2iu 
Tba  plaintiffii  aiade  other  clainiByibut  apntjn  imlatk 
golian  of  die  aocoont,  indepeodondy  o£  ■  theqe  soOm^  ihtf 
ailbitrntor  £)und  the  baianoe  to  belUfiL  15i.r^  uv^ft^ 
vane  of  the  defendant ;  and,  tberefore,  'if-  tls  ))liiailft 
WttPe^not  entiUed  to  strike  out  of  the  dcfisndanl^sxieiil^ 

• 

or  t0  seoover  any  of  the  above  sums^  or  if  anrjr  nol  >€t^ 
ceeding  the  said  snm  of  19S/«  15s»di/^  the  dtfeariMM 
was  enutlfidtotbe.Terdict.  .   .  *  .  :i^^^'*'^ 

With  r^pcot'to  those  sums. thai fiiets  weffe^lf^iiosto 
ioJSoniv/s  annuity.  By  the^deed  graat)^  tfawtvAat&uql/ 
dated  4th  Februaty  1809^  cert^his  leiSdbddv'^ttbuMf 
heldjhy  BawU^y  at  rents  aiSN»ntaig  to  7e£$avtf4iss- 
iigned  to  the  bankrupt^  Homurd^  {a  'tnuai»>aiaBiUd4l 
Ganeiii  iVadon^  and  who  in  •  the  tranaacliai^ivatti  ik 
BffSDt  ooly^  and  not  the  agent  of  JSIbn^^m^tniitiibtiGF 
curing  die  payi^ent  dP  the  imnutCics  w-eesenof  iwRBOji 
by  sale  or  otherwise^  and  after  tiiedealk<^  iiot^fex9i^ 
fiac  wfaose  lives  the  anmiity  was. granted^ «ad>yaydnBbt 
of-  all  arrears  of  tlie  annniOf ,  in  trasty  as  to  sudrpsat  tf 
the  premises'  as  should  not  hare  been  sold,  asA  die-t«* 
sidue  of  the  produce  of  such  part  as  should  Jia^riM* 
soldi  (brifenoil^  his  executors^  &c.,  and  to  bSttspigMd j 
transferred,   and  disposed  of,  as  he  oof  .^yisknaAA 

direet »  .         -  •  -  .k 

•  In  Matxh  l^\  1  Jiew^hccamd  bantoipt,  md\iM)MNM 
entered  into  the  receipt  of  the  rents'  ctf  the  pi«QibM 
from  that  time;  and  he,  before  the  p&rtner^ip/'<^ 


...  •  .     f  > 


6tifi'>iheilr(|alai  MpiK^  jliidv  even  tiejikNid  .tbe^^UfatL^f 
tb^risulM^iBir^.ynifecMiifte^  hovef«^.#litGh:tbc9E 
vvfoflrilji'jittiDpMd  ;ia  tke^pta  dudr  account  mtk  tfaa 
P4AM^\foiltbeb;.(^  bfofaftpCs)  own  booki^  Ad  tiad 
iovdld'.pali^bedkj.  trtexiot  to  o&ter  nn  thecuedit jiik 
oE>dii9ixao8Diiiil  lh6  amount  of  the  roita  icctivacli  «nd 
the  gutgniogfr  on  the  diebii  ade,  iaot  to  eaUetf  on  the 
cmdft  side,.tbe  ImtaUnentB  of  t&o ' annuity^  md  on  tiha 
ddbift  jicb  to  eoter  B  ofaarge  of  two  and  a  half  per  eenft 
CDttrarissioD,  on  eaoh  instelmeat  But  a  diMiBct  aoo0uai 
of  ihaitents  and  outgoings  'was  entered  in  the  haaknipA[ 
hookaimder  the  name  of  fPUluan  BoBoUj/f  6tating.on'tbt 
credit  side  the  rents  received^  and  on  the  debit  side  ibt 
oitgok^iaBd'the  annuity  fram  tioio  to  time  credited  to 
timJUkiamht  Of  ihi^  aooount  there  was  no  embAioe 
tbatitliQ</'/hfaMiiuid  an;  notice*  .   ^  .*;>|:;> 

vi3nbflbatelie't>f  their,  actual  receipts  and  paymeuti'  id 
thl^kat;  aoeoimt  was  es  ibiiows.  The  receipts  dortsg 
th^  lifeof  the  general  were  S72L;  shice  kb death  %Oih 
The  disfancsements  during  bis  lifef  hududtng  five  yee^ 
gmnad  rent^  were  SAQL;  sinee  hb  death  S321. ;  so.that 
thenyifipts  in  the  wheie  exceeded  the  disbursements  \^ 
ih&  {.'^dlifaat  sum  ooly  was  applicable  to.  the  d]scliai||e 
of  the .  atmui ty.  The  inatalioenta  entered  on  the  oeedit 
tide  of  the  account  in  the  goieraPs  Iffetime  wane  3^4fLi 

s 

sod  •  sADcet  his^  death  5B9Lf  making  in  the  whole  €[7€ik  f 
leaiFM^iaa. excess  of  96S^»  above  the  sum  ^tiiall)t 
CfUraiby^^the  faanknipls.  .       . 

As  to  the  1075/.  and  268/.  1 5s.  on  account  of  JLord 
Mmi^]^imnmtjiiAe  faotAweretbe^ ;  the  10757*  for  a 

■ 

}^»4ii(nuj(^  haiang»b^me  due  on.  6th  De^mbiplBX&f 
lh«  4€^|i4§Otf  iif  JiWmy.  )S%0^  MTXOte  to  ike  hankirupl, 
■iSHbbsy  to  enquire  whether  the  arrears  had  been  paid, 

and 
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IBfK.  and  stated  that  he  wished  to  draw  for  the  money.  In 
"^^  answer  to  that  letter  Qibb$f  on  the  ^  JMmay  IMO^ 
tigaimi  e^Qt  him  an  account  of  the  sererai  reodpts  and  pap 
ments  aiiioe  <he  pass-book  had  been  last  made  up.  In 
duit  aocoum  credit  was  given  to  the  d^adaiit  fir 
10751^  a  yeat's  amniityi  dee  from  Lotd  Jfcmdp 
December  eAlB19;  Gt&fo  lUAe  same  time  infbrniedlke 
defendant  lliat  it  had  noi  befeh  reodved,  but  thai:  iriieB 
it  was  die  bahmoe  in  his  (defendant's)  finonr  wmii 
be  1045/.  On  iMi  December,  GMs  wrote  lo  the  de^ 
fendanti  and  stated  that  he  would  hooom^  hit  diaft 
ot  seventy  days^  sight,  bnt  that  h^  GfiU^  had  net 
received  the  money.  On  the  Idth  of  ^abraaryibed^ 
fendant  drew  on  Oibbs,  at  that  date,  fer  lOML  On  die 
19th  or  20th  of  Ma^f  the  pass-book,  not  having  beea 
made  up,  since  May  1819,  was  left  with  the  bankrqtt 
for  that  purpose,  and  the  baknoe  was  then  stated  to  be 
949L  9s.  5d.  in  fevour  of  the  defendant,  whkh  he  draw 
ibr  by  a  bill,  which  was  afterwards  paid  on  the  dOdt 
Jkne  1620.  llie  pass«book  was  soon  flAervardsie- 
turned  to  thedd^idant,  with  an  entry,  Aat  16754,  Loid 
Ahxadejf^  one  year's  annuity,  due  die  6th  Jtearthr 
1619,  was  not  then  received.  On  the  ddyit  ^e  tf  fbi 
account  the  defendant  was  diarged  widi  the  bil  fer 
lOOOL,  as  paid  on  the  15tfa  May  18S0. 

Besttles  the  annuity  granted  to  the  defisndant*  Lerd 
Alvankjf  had  granted  several  others  to  penons  Car 
whom  the  bankrupts  were  agents,  and  Lord  AfcjT 
terety  for  the  payment  of  them  all.  The 
had  also  huge  bill  transacttons  with  Lord  jAMh^asid 
on  the  S4di  Oeiober  1820,  Lord  jdhamky  was  J&dehMl 
to  ihem  in  a  sum  of  80,69i;.  on  the  bill  account;* ^6ti 
the  81t9t  October  1820  the  bankrupts  histrutted  iar^at- 
tora^  to  write  to  Lord  Akanley  and  jtord  Ri^i"^ 

behalf 
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UhBlfof  flix flcterri BBnnifants,  to  whom  theorroarf  thes  JfiS& 
dtlft  aooaoted  to  about  90002^  (of  wluch  1881/.  was  <laa  "^^ 
to.  e^«  defendant  cm  the  6th  September  18iX),)  «d  lo 
wHtaas  if  caqploj^  by  the  anaiutantaf  and  not  by 
H»  mi  6«  The  attornqr]aocoidisgly  did  vrile  to 
iipon  t«ro  different  oocaabns,  and  on  the  4tii  or  5th 
JNmm&or  was  infbnBed  by  Gihbi  that  he  had  reo^ved 
aewnd  amna  of  money  from  Loid  Ahmie^  on  ac* 
ooBnt  On  the  6th  November  the  attorm^  had  an  in^ 
teviaap  with  Lord  Fdey  and  Lord  Aboanlejf  togedier^ 
asd  pressed  them  for  further  snms.  Lord  Fgiy  ap^ 
pttrad  much  hart  at  being  pressed^  being  only  a  auunety^ 
hmAjUooMley  promised  to  provide  a  considerable  sum 
fif  money,  and  on^  the  following  day  be  went  with  QHb^ 
to  die  chambers  of  the  attorney,  and  said  he  was  not 
fijly  prepaeedf  but  threw  down  bank  notes  aopounting 
to  ttOOL  The  attomcgr  dedined  to  receive  the  aumey» 
wflBg  ^  Giibs  is  the  agsnt  of  these  gentlemen  to  Mh 
^VB  jthe  Boney*"  Lord  Ahmnl^  then  paid  the  money 
"k^GihbSf  and  promised  to  pay  BKNreia  a  few  dqm;  and 
the  sums  aetuaUy  paid  to  the  bankrupts  by  Lord  .^Ananlof 
hetwttsn  the  1st  and  the  lOth  id  November,  amounted  to 
^Mfil.  Between  the  2ith  of  October  and  the  10th  of 
Nooember  bills  to  the  amount  of  9500/>9  accepted  by  the 
bankrupts  for  IaxA  Jhfanl^t  and  for  which  he  waa  to 
fMrmtide^  became  due.  Gibbs  applied  the  7146&  paid  by 
Lord  .iifvawi2^  between  the  1st  and  loth  Navemberf  in 
diacbiK0e  of  (he  bill  account.  The  bankrupts^  ali% 
h|ftwMn  the  «Oth  OtiA?^  and  the  10th  November  had 
Vid^mi  aesount  <rf  Lord  «4lfona(^  billa  aciiq^ied  by  lum 
iftdhe  ammntof  ilO»£QjM^  and  daring  the  aame  pertnd 
jra  dremib8)s  upon  .them  to  the  amount  gi  7O0Oi^  nU  of 
vdiiah  weRft  aftsf war^  paid.  On  the  2fth  of  N^aembtnr 
1820  the  bankrupts  ^rote  to  Lord  Almnle^  and  enci^aad 

him 
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189S«       him  a  statement  of  an  a^oyn^  ^y  which  itf^piie^lbit 

T^       he  waa  indebted  tp  them  upwarda  of  ¥>fiQGi^  andithc^ 

agcAiU       added  that  that  was  besides  and  independent  <if  aU'Msi 

Lord  AlvanUjfSf  annaiiiess  due  sinee  Oecembmr  1818* 

On  the  same  day  Lotd  Alvatdejf^  by  lett^y  adaafm^ 

ledged  the  accotint  to  be  correctt  and   stated  thst 

he  was  aware  that  the  snma  so  advaneed  were  iode> 

pendent  of  the  arrears  of  the  annuities  aiaoe  Ikofm- 

ber  1818.     If  die  sum  of  7146/«  was  not  to  Wcoa- 

siderod  as  appropriated  to  the  annuitants,  ibr^vb^^i 

the  attorney  wrote,  the .  bankrupts  had  paid^ta  die  de^ 

indent  more  than  they  had .  received  on  Jbia  aocoiurti 

/      and  upon  that  sum  they  claimed  iatereat  ixtff  tb^  t^M: 

when  it  was  advanced.  -  ^ . .':  [.- 

Hill  fyr  the  plaintiflEb.  The  assignees  of  fRGperjtjipd 
Gibbs  are  entitled  to  recover  back  the  «un^  oi JH^ 
which  the  bankrupts  advanced  to  the  defendant  on  ac- 
count dP  the  annuity  granted  by  Lord  jOoanfifi  lor^ 
d^iidant  had  notice  from  Howard  and  Gii^-iVfff^ 
they  had  not  received  the  money  at  :tho;  tiiffciUyii^ 
advance.  That  sum^  therefore,  is>  n^^viey^.a^fS^^wAi 
and  not  a  payment  made  by  them  to  their  pfii^^EJpi^f] 
therefore  as  to  that  part  of  the  cascy  the  da(tFhi9<*Pi 
plicable  to  accounts  rendered  by  agents  t9  ifufek  pnn* 
cipids,  does  not  apply*.  It  will  be  contended  ll^  it 
must  be  inferred  fiom  the  focts  stated  ia  tlNS:  cp9^..>t|i^ 
the  money  paid  by  LonI  Jkadqf^  aft^  %  Illt^tJMQft 
pressed  by  the  attorney,  oi^ht  to  be  a^ied»  ill^difidllliSBfl 
of  the  annuities  thm  due  \frqm*  hm;  bu^  ^s  ;f^4nM^ 
W%.didnot.e3Hpre|isJy  9^eff€iBiABi^  ti^%iTmmMf^ 
time,  of  .pajwent,  i|^.  W»»  oiWV^tHOt rH.ffifoj^^ 
Gihb^.ifx  apply  it  tp.  the  biU  ap^pujjfei'and  tl?i^flt^n«a 
Afterwards,  in.  a  letter  to  Howard  and  GMsj  Lord  Jt- 
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Mf^^mn^  fll<«  jyrdpriet/  of  that  appifacatioo ;  afid'       ISSSJ 
ttmi  i^  an  expfess  acknowledgment  by  him  that  he  had       "^^ 
Mffpriipriiaieid  dll  the  payments  to  the  bill  accornit.    But,       ^g^ 
aJMlAiii]^  Aat  the  7146?.  was  paid  upon  account  of  thcf 
flii'himieft,  the  precise  amount  of  them  is  not  ascertftined  t 
hi0i^9  ihetty  can  the  Court  apportion  that  sum  among 
die"  difl^rent  annuitants?   Besides^  some  of  the  annuities 
jiiny  bilveheen  in  arrear  for  a  longer  period  than  6thers, 
atidAn  (hni  case  the  sums  paid  ought  to  be  appropriiited 
il^'tbe'' first  instance  to  discharge  the  oldest  debt  Then, 
BBto  'Ilowley'3  annuity,  the  money  was  advanced  Vy     • 
I9ti^ebitrdj  as  trustee  of  the  estate  on  which  tt  had  bd^n 
mttA^.    H^  psud  more  than  the  produi^e  of  that  estate, 
and  the  grantor  having  become  bankrupt  b^re  the 
trustee  entered  into  the.  receipt  of  the  profits  of  the 
iMSt^>%he  deRndaht  was  no  loser  by  ndt'haYing  tiie 
clfij^ft^uhfty  of  applymg  to  him  personally.  ' 

'^^^Sbk(m  C.  J.  We  are  all  of  opinion  that  the  plain* 
flH^  cibnot^  substantiate  any  claim  for  interests  The 
g^^Al^ftifl^  i^,  thdt  interest  is  not  due  by  law  for  money 
li«it;''%hless  (torn  the  usage  of  trade  or  the  dedhigs 
tiet'#tfftl  the  parties,  a  contract  for  interest  is  to  be  \m* 
pBkdJ^  TIefe  no  such  contract  is  to  be  implied,  fo^ 
tfi^  is  ho  us£^  of  trade ;  and  it  does  not  appear  by 
ihe^siise^that  any  interest  had  ever  been  brought  into 
AS 'account  on  either  side;  and  there  is  an  additional 
flaf^iilti  tlii^  case,  why  t!he  plamtHfe  should  not  be 
iAV#kd"t<y  charge  interest  upon  the  sum  of  l6oOl^ 
tj^leahft^  It  is  mtotfest'  that  H&mrd  and  i}Hbs  allowed 
ate  defeiidtoif  ter  draw^  for  that  sum,  in  order  ^o'kee^ 
iifift  4<^  etad^lirevent  Mm  from  urging  his  c&imf  upoti 
Hbt^'AIijA'kley.  •  The  advance,  tJierefore,  wai  mlsde  ttf 
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1825.       answer  their  bwtt  purpo^oB;  atid  we  ofe  diafriy'dfciiff- 
nion,  that  €bat  claim  cannot  be  saataibed; 

With  respect  to  BoaietfB  annuity,  if  AIs  «ras  llie  Hist 
of  a  man  giving  credit  by  mistake,  ttie  mtatdte  u6f^ 
no  doubt,  be  corrected^  and  the  mo«fy  paM  m*'tali> 
sequence  of  that  mistlike,  migbi  be  recovered  back,  Iwt 
that  is  not  the  present  ca^'  HcMtrd  and  flWr  *«Aii 
their  eyes  open,  and  knoirfng  (as  we  most  sappMlj 
how  much  they  had  actually  received  oat  of  tiie  leasa* 
hold  estate,  and  how  much  was  appBcaUe  to  <be  pa/« 
ment  of  that  annuity,  think  fit  from  time  to  tjiue,'  ftr  « 
long  period,  to  give  credit  to  die  ^neral  iff'hbHb^ 
time,  atid  after  his  death  to  the  deftftdwt;  iirlfte 
whole  of  this  money,  as  money  reedved  on  ibdrms^ 
count  It  was  evidently  important  4br  Hanmd  aai 
jGUMs,  with  reference  to  the  system  on  wtikh  tlM7  wcce 
then  coQductmg  their  bnsidess,  to  make  theiv  tuitoiilB'S 
believe  that  the  annuities  were  duly  paid?  spt'Bwy 
having  dioagbt  fit  to  give  credit  for  Ofte  slim  teHllft 
grantees  of  these  annuities,  and  indoeed  tMm  l»4nUi 
diem  as  money  ibr  which  they  had  a  r^jm  M^dflMy  ^ 
think  it  would  be  most  unjust  to  iAow 
G^bf  (if  they  had  not  beeome  ba&kmpli^  or 
aignees,  who  stand  in  the  same  situatiei!,  to  sayat  M 
that  die  grantees  must  refund  all  tbb  BMmcjp^-  V% 
dierefors,  think  that  flie  pkindft  cannot  MMyv^r^iiak 
the  sums  whk^  the  bmftmpts  ka^*  pud'Hi  APflK^ 
fendant  and  his  brother  on  acooompftteiiHiid^^  ' 

The  remaining  point  is  aa  to  Lord  gHuatt^^ 
noitie&  It  appears  d^  several  aanis  irf^uMBi^  %rtle 
received  by  tftmard  wd  OtMs,  tifttr  their  sAoasfef  M 
written  ft  letter,  addressed  not  merely  to  Lord  Aka/ltjt 
but  tp  L^  JFi%.    The  latter^  tberefofe^*ra«y  bavea 
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vy^tto  ia^rt  that  tbe  laooojif  va«  {loid  in  pafSQance  of      f M^ 
duit  lettcr»  and  should  be  applied  ia  diacbarge  o(  tho$^       Tmlw 
•I^Ottilies  file  which  he  had  become  surety*    The  ooua*      Snm, 
adfiii:  (he  de&odaot  wUI»  theiefore*  direct  his  attention 
10  the.  Vdesiioiip  whether  any  and  what  moilfgp  vaf 
neoeived   by  Hmard  and  Gibbs  in  oooaegueoce  pf 
tfie  attoroey's  application,  made  according  to  their  in- 
<tWWtionif,  end  how  that  sun  is  to  be  apportlgoed. 

4mm  for  ^  defisndent  Howard  and  Gibbs  were 
IfSQts  both  finr  die  grantors  and  the  grantees  of  thea^ 
aMmilis%  and  if  a  party  who  is  an  agent  for  such  per* 
MM^  chooses  to  debit  one  and  credit  the  other  in  ac- 
OQinity  and  communicates  to  his  principab  that  he  Iw 
la  doB«^  b^  the  agents  most  be  bound  by  that  act*  In 
IB/lumuon  v«  Goidd^  and  CarroU  v.  GQidd{a)^  Hawaii 
tad  Gibbn  paid  tb^  amount  of  the  instalments  without 
haviiig  received  them,  and  charged  their  ccnnmission 
iipoa  the  same^  and  those  were  held  to  be  voluntaiy 
pmnnents  on  account  of  the  annuities,  and  if  so^  they 
aoiild  not  be  recovered  back  when  paid.  The  distinct 
tiom  betweea  those  cases  and  the  present  is»,  that  here 
tka  bankrupts  in&nned  the  grantee  of  the  annm^,  thai 
thv  had  not  reo^ivod  the  instabne9t%  but  they  said 
tl^ir  expected  to.  receive  them  immediately^  and  they 
iU^wed  him  to  draw  &r  lOOOl.;  they  pught  to. have 
flomviqifated  to  the  defendant  afterwards,  that  tht^  had 
•at  iMaived  Ae  monqi^  but.  tb^  concealed  this  fitf( 
to^afswier  iheit  own  purposes^  and  iherebiy  becnme 
UaUa  themsekvea;  they  were,  therefi)re,  guil^  of  ne^ 
gVigiBaGe,  and  having  induced  the  defendant  to  treat  the 
• 
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money  received  on  the  bill  as  his.  own,  they  cannot 
now  recover  it  back  as  if  it  had  been  a  loan*  In  Edgar 
V.  Bumstead{a\  an  insurance  broker,  after  a  loss  had 
happened  npon  a  policy  wiiich  he  had  effected,  paid  the 
assured  the  full  amount  of  the  money  subscribed ;  and  it 
was  held  that  he  could  not  recover  back  any  pact  ct  it, 
npon  the  ground  that  before  the  loss  happened,*  one  of 
the  underwriters  upon  the  policy  had  become  imMvent, 
and  that  he  was  not  aware  of  the  fact  when  he  paid  die 
money.  In  Simpson  v.  &0Mm{b\  a  factor  upon  selling 
goods  took  a  security  payable  to  himself  from  the  purch- 
aser, and  gave  his  own  security  to  the  principal  tat  the 
fiett  proceeds,  without  disclosing  the  name  of  the  pur- 
chaser,  and  it  was  held,  that  if  the  latter  beeaine  insol- 
vent before  paying  his  security,  the  factinr  could  not  com- 
pel his  principal  to  refund  the  money  received  by  him 
as  the  price  of  the  goods.  Agam,  in  thb  case  I/ud  M' 
cvznA^paid  the  bankrupts  a  sum  of  71462.  in  oonaeqiience 
of  the  attorney's  application  to  him  and  Lord  J%fe^» 
which  was  made  oa  account  of  the  annaitants  otify. 
Lord  tbley  was  a  surety,  and  these  payments  bKring 
been  made  by  Lord  Ahanley  in  consequence  of  that 
appliclition,  must  have  been  made  or.  accotmt  of  the  an- 
nuities, and  in  order  to  discharge  Lord  Poi^,.  the  whole 
7146/;  was,  therefore,  applicable  to  disdiaige  the  90601^ 
Jind  must  be  apportioned  pro  rata  among  thfe  diferent 
persons  to  whom  the  annuities  were  dul^*  and  it  whose 
behalf  the  application  was  made*  ''£a  *  thai*  csefe  14902. 
must  be  applied  to  the  payment  of  the  1 8821.  widdi  was 
{he  proportion  of  the  9000/.  due  at  that  timeliomiLord 
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Akfttfdey  to  tin  defendant,  and-  that  exceeds  the  sum, 
now  elaimed  by  the  idaiiitiffi. 

Abbott  C«  J«  After  the  opinion  which  we  have  ex- 
pressed upon  the  other  points  in  thia  case,-  the  only  re- 
mainiag  question  is,  wfaeth^  the  bankrupts  received 
from  Lord  Mvard^  a  sum  equal  to  1S48L  which  they 
00^  to  have  applied*  to  the  defendant's  account*  The 
cti^aistaace^  attending  the  bill  of  1000/.  have  been  relied 
upon  l^  the  defendant^  and  if  the  bankrupts  are  to  be 
considered  as  having  pl^d  that  sam  as  money  received 
to  the  use  of  the  defendant,  and  are  not  at  liberty  to  call 
it  back,  itmuat  be  deducted  from  the  134r$/...  .But  it 
seems  to  me  that  if  the  caae  rested  ther^  the  defendant 
would  have  great,  difficulty  in  establishing  bis  right  t^ 
tltat  finoif  because  at  the  same  time  when  the  defendant 

ft 

VasinfiiriMdtbat  hemii^t  draw  for  1000/.  on  the.  credit 
^ikt^  8UW8.  due*  from  Lord  JUxmley^  be  was  also  in - 
foraied  that  those  sums  were  rkoithen^  received,. and 
vjien  the  bill  became  due  on  the  1 5th  of  May^  the  de^ 
fendant  was  agvn  informed  that  the  money  due  from 
Lard  Jkaamkjf  bad  not  been  received.  I  have  great 
difliealty,  therefore,-  in  *  saying  that-  Howard  and  GUAs 
are  boond  by  that  biQ.  :  Bat  the  case  on  behalf  of  the 
'^'■^wtmit  asto^tfaia  part- of  the  case,  assumes  another 
shape.  It  appears  that  on  the  81st  of  OetcHtry  Qibis 
defined  bis  attorney  to  write  'to  Lord  Ahankjf  and 
Lord  jRdgif,  who.  had  become  -auretyin  several  .atfr 
nrnty^.transadionsy  to  demand  payment  of  tfao  arrears 
nf  Huiaa  'ammiiiesy  hut  Gitbs  deshred  that  be  >would 
so  write  as  to  make  it  appear  that  he  was  writings  .not 
at  the  instance  of  Howard  and.  Gibbs,  but  at  the  in- 
stance of  the  annuitants  themselves;  and  accordingly, 
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tfes.  it  two  difl^efeiit  iimes/tbe  tttdtltey  Wrdte  fe^tlil«  IK^I^tfd 
mvatder/  and  Lord  iifa^  li^h  tfae'siitijeel  'Tite  ^tt^ 
fion  ia,  whether  the  sums  pdd  by  £(n^'  J£ftii»(%^-iiflSir 
ih^lkiei^  hftd  t>elia  ^rtifteti,  a^e  lb  b^  tttJ^fiSB^^die 
^^iikrge  oY'fh^  ahAutti^  foV  «)){cli  Lbiit'M^  Wii^ii 
'ibVety.  "  6/^lk'f^twftt^  6n'«b^  «(h  or«Ul«i^ieer^,  tifltf 
^e'itfdhi'ey  that  )ie  tidd  Y«i:^ed  ii  siidi  <?  idfiti^  ^m 
"l^rd  JOfoarJ^yiixk  dtd'  1rk>t  iit>bciQr  the  atnottfif;''  6a 
iHie'&tii'  die  'attorney  )i&d  ah  'inte^tew^t^  ^\jStSk''AI- 
'^n^  kiA  Fd^,  &nd  press^tf  titem  Ibr  IbMi^'sriifiB. 
1o'^>o£^  ajpjj^iea^  veiy  ttluVih  liat^  ftt  beln^^O^ife^ 
l!tad  Vem4nstrate<i  %ltlli  Lord  Jlvdid^,  'tffiio  j^JtoiBUiA 
mtt'^e  Would  Vdy  ibie  sftfaife  lofteraoon  i  IndAboft^tat. 
^^e  ^eit'  d&y  totd  MoiekUy^eai  t6iiiti  ^MSUHi 
ISrtlieaittihtiey,  anii  thnsif  down  banknotes,  %&Sffi^ 
SfiE^'drtiln^d  no<r  to1iaVeam6u6t«d  toiimo.  Hi^lilia% 
^B^  ^t^  td  thfe  attdrliey,'ei4d«ntly  asiti&^iiai^  iSid 
anndtAits  <m  "vhose  behatf  ^e  liM  "Wtii^  ;''%ild  )%de- 
tliaed  to  receive  the  taoney,  and  QiUbs  did,  in  'ftct, 
^IvVi^'an^  to'tA  JbicMlejfptaaiis^  tluitW^^kia 
^S  o^'e  inore  Woiie^  Hi  a%W%s. ""^ iMidHt'o. 
'*!tfo6e^ibe>-'h6  paltTWo  stiMs -of  «bb;.,  \inff  bet^Adik  ^ 
'^'itW  tiie  ¥(>&  or'2((k>A»»»r  hb  hid'k1tb^etit8E"^ 
1iStD»-ttiDUtMhg  (biUt^.  It  is  vbHteMM'bti  Blefikrt 
'%f  ttie  {Jbfiitifi,  ^U(t  iSfbaiariJ^and  6llfe»  %a^  k-i^t  to 
1lif>p)y^<liese  iaiakko  ibe  bill 'accd<ni^''iaidi'piHU|^'-%8 
'1l^«en  them  andl.6iU  JMttitfsr'diey'Mght'BeMled 
%t(>  do'}  hvt  Lord  Jtb^^  'biid'  a'»gbt'lx^'{i*^l^^1iii^ 
^'tirat  fliey^kb^a^Aot  be^  appRed*.  'llit^-^^  9h 
"itiih^  111  eonteip^ce'oFtlid  aiJi^tiifiif  (tt  IftWf  ^'it 
Vj^^lhlit'^itt)  .«ybi%,ih  Uri8eqlMce^ffi>%irite- 
1!K«i^drkc^'l^d  A^  fhoitbyin  -br8ef 'tePfaS^eCord 

'ly^:- ""  IT  ft^' 'teoile^  ¥^'  ^  tMriMr-a«i9<was 
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«  »ta«?  j!^»#  the  aft^^qfijj  ]^  i^fitt^  «R:.¥f1ft.# 

)g  f^  jdmtifi.    The  <Kti^4^p^  \^  tb^  t^  t^^K 

^1*>?  WW".  ««?fSW«*  bjf  »»}f  1«P^  9»^  i^?<^ 
A  l*.«»l!J  SiW»,  tJ^t  if  "J  WVt  (epi9k>xfl,l4|9peyF^ 

■«f»«r..fl^:  b<»W»4  !»/  *«•  *«y'  to-  »M»  FWK.^ 

#»  jBoeixed  Jir  saL)  xfindcra  as  •^'^•ft"**^  Iedbl  tiBA-.  to 
I'TWtt  whirh  nwpH^i^^fii niitiliPBwiiif  ikst  the Qnum iaic^ 

Jjnr  fffffitffWn   '  If  hp  gan^ot  j^hft v  tbtitt  jbe  isuDot  9t  libictar 

«4:.!iflRpr;WiU  be,  xpcpWed,  ^nd  to'cWip  jejfnlfif^ 
gMmuJyTgWep  •ertdiL    1  ^1ii»lf  that  vJhen  an  amiti  jMi 

SB  3  cipal 
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1825.       cipfil  tliat  the  moDey  due  to  him  has  been  teoeiTed, 

.'         he'  makes  the  communication*  at  Ws  peril,  and  is  not 

8maw  ... 

M^       ftt  liberty  afterwards  to  recover  the  'money  bade  agaiol 

With  respect  to  the  sum  claimed  for  interest  ^n 

the  bill  of  lOOOf.,  it  is  quite  clear  that  interest 'cannot 

be  claimed  for  money  lent;  unless  it  appears  by 'the 

Usage  of  the'  trade,   or  by  the  dealings  between  Ae 

parties,'  that  the  intention  was  that  interest  ^qM  te 

given!  '  t7nd6r  the'  peculiar  circumstances  nnder  which 

this  money  was  advanced,   I  am  satisfied  that  ihttt 

never^  was  any   expectation  On  the  part  of  the  de- 

•  ___  • 

.  fendant,'  that  he  was  to  be  liable  to  pay  interest'  The 

accommodation  granted  by  Haobard  and  Qibk  to  the 

defendant, '  was  to  prevent  that  pressure  npatt  Lovtt 

Modnley^  which  would  have  made  it  difficult  for  HiMfd 

'  ahd  GiMs  to  hold  him  out  as  a  person' whose  tmaimes 

were  lilcely  to  be  paid  in  future. 

The  learned  judge  then  commented  on  the  facts^i^ 

lating  to  the  payment  of  the  71462.  by  Lord  .Svankf, 

^d  atgued  that  the  parties  must  have  understood  that 

paymeilt'to  have  been  made  on  account  of  ^  anotiitic^ 

for  which  Lord  Falei/  was  surety,  md  conchided  by 

^yi<i&  thlEit  he  was  of  opinion  that  the  whole  of  tlftt 

sum  Ought  to  be  divided  pro  rata  among  ibe  severti 

Annuitants  on  whose  behalf  the  attorney  had  appli^  lb 

Lord  Jlvanley.    The  consequence  of  that  was,'  tfmt  a 

larger  sum  would  be  applicable  to  the  pa;yment  of  the 

^um  then  due  to  the  defendant  than  the  sum  Hnow 

daimed  by  the  assignees;  and  that  bein^  ao,  tiR'$ad^- 

hient  must  be  for  the  defendant 

HoLROYD  J.  With  respect  to  JBotoftys  annuity,  the 
Inoney  was  advanced  by  H&ward  and  Gtbbs  to  disdarge 
It;  but  as  that  money  is  admitted  to  have  been  received 

by 


Fl€*QK* 
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by  tkqa  oa  account  ofBawlq^s  annaity»  I  think  we  are      .i8S5« 
bound  ta  consider  that  account  as  closed,  with  respect 
to  the  defendant    In  consequence  of  that  account  the 
defeod^t^drpw.ibr  sums  wiuch  he  thought  he  was  ep^ 
titled  to  receive.    A38aniing  that  they  really  had  not 
raoeived  those  sums,  yet  they  held  out  that  they  had 
rtcwed  ^hem,  and  they  vdontarily  took  upon  them- 
selves to  give  credit,  for  the  payment  of  those  sums  to 
another  person.    The  defendant  drew  for  them,  not  as 
'  sums  advanced  to  him.  by  way  of  loan,  but  as  money 
.  represented  by  Haooard  and  Gibbs  to  have  been  recdved 
by  them  to  his  use^  or  as  money  not  i:eeeived9  but  f(Nr 
e  which  they  had  agreed,  to  make  themselves  accountable* 
It  appeors'  ta  me  that  the  payment  of  those  sums .  by 
Hamprifaad  GrfU%  under  such  circumstances,  did  not 
oMsfitate  a  loan,  of  money  to.  the  defendant,  nor  was 
it  money  received  to  the  use  of  the  bankrupts,  which 
the  defendant  is  now  bound  to  refund,  (a)    I  think,  for 
.  the  reasons  already  given,  that  there  was  no  well-founded 
rdain.for  interest.    I  am  also  of  opinion,  that  the  >di& 
fenmt  sums,-  amounting  together  to  7146/.,  must  be 
eoosidered  to  have  been  paid  on  account  of  the  annuities. 
Thai»  soms  were  in  fact  obtained  through  the  medium 
of  the  attorney;  and  whatever  was  obtained  throngfi 
that  medium  was  clearly  paid,  not  upon  .the  bill  account, 
ba^  on  account  of  the  annuities. 

.  LirxLEDALE  J.  having  been  absent  during  part  of  the 
ai;gQn)aat,  gave  no  opinion. 

Judgment  for  the  .d^fentlant. 

.,    (a)  S€jl%ni«v.,Grr«ilwyrf,fat0,p*2SI.  , 


•*« 


B  « 


>iii  eAflBS  t»  uiemMLWtk».TmtM 
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^ct  r"'      '  *  '         "  ^  "*iij  '"    '    "J 

••  »   "'  :i  f*  '  .  *.!■*•'         »         '.:     J'     0  '     '  *» 

I^7s1!ld!!^«  HM&oAifr  lotOiriwMll  of  Lmrik  Tkarfm^  m^ife 
oni|Mriih,ina  Hwwiy <if  AfgU^  ths flMRoiis qiunlmd  Ifae  cfri«vflib- 
ufll^o^r  >*V^  tltt  i(9iiiicN»;Qr  tUs  Com  vpm  the  firii0«iq[ 
^^telTi^I  iMi:  H  At  jmr^  IfilBp  ths  pauper  wm  Umiim^ 
vineiai  newt.  jMT^iWflr^  Jbtnron^  ad  dolj  flerrad  Uia  far  fci^fetr, 
tionofths        lii^ingtin  a.tMtigeirfaieb,  befaro  IW  flDft.afi.paAntiit 

bouncnrin  lo 

iiicii and MU     Wrtbia&tK  wiciiticmfriy  was*  mtuale  in   tberpanb  of 

Had.     Th« 

boundwiM  «o  fliiiwuWi  Zftov^*    The  paridi  of  /Mnrtt- JH^oijir  adpinB 

iNHwaliotobe  ihfeoparMb  of .Hmmgimh    Bjr  an  BStTof.fiariaBtooty 

l;;;^'^!!^  »&«§  wtidad «'  Ab  Act  for  dividiDgi  yiQilu%>wl 

^ST^V^  «ciDiM«  that»awMo  fieUb>  baif  yt 


and  to  be  inal, 

binding,  and      gasHObQ  BMado>w%  Inatiis^  iwn— iinilil#  iaBd% 

cooclUMve* 
tkd  the  boun* 

teiMiodw  If  th»  hwli^  a£  the  aad  parMt  villtimnim%\  iMWirij 
dld^JSwilwi  n'ZWidmfmMinBoamtvtlnMtinHMtai^ctthar 
tiMB}  SotdM  A»t<»  aebted iaM|ing<D.be ibuliku  afttnhejpa^af  flf 
^SUMin  *•<««*•  ^*»1*  **  ««'  $9pimtmmm4tf  me  (fafiiv^tf- 
^*[J^J^       siDfaalatiog ifa* iiqmiariet  of  dia  awd panAh  UiHmiii^ 

SSTJdMMh  *^^'"'"''  1^^  at  l«Mi  aghi  dcja  ^cariaoKM  te  line 
H«M.tiMtiM'  m  &M^ mB4.0ffmabtd  Sat .««dt.|iiiwiiiiliiiiiiiyi'i 


fcdl  Ml  pufk     MribiiJaimiiing  «•  !(•  given.  <ni.«  oerUdo  iriMideppatiflfed 
tii7f!«Mbt     liJKiAejH^  and  that<aftar  anl  iaapnfimikitjiimlhaMii 

^a^^SitlSlSf  otbnifeQitpicl'nqalraa  M  yaU^mhfiifailiiihiiiii  m 


nc^aa  A«JM.l£BMt<vof  GEOMaK  IV.  itt 


ahrmidf  and  thertbjr,  nmi  also  by  the  CTBmigrti^  of       Htk 
ifltn9ae$  upoo  Mth|  if  tkv  '^^  ^^^  ^  >MM  «K- 
pediipt  and  necessary,  vhich  ottth  any  one  of  tipeeoe^* 


Ailnw 


such  other  lawful  wajn  and  msiMlil  as  Ihsy  shall 
proper,  to  aseertaitiy  &(»  and  settk^  the  said  bomidarjea 
agaisatitha,faDsa)daiie»  ^  the  ad^ffioisig  paiJahes,  tewif 
•UfiSy  far  plaiaesy  and  to  aause  the  same  4o^  he  staked  or 
aiirkBdairtiAkiKdiiMiiMraaA^ahfdltbhihfi^^  And 
(heesid  toauniisiOBMi  sbaii^  wdun  one^cuJeAdaf  vHMfh 
l^ea^heyhare  ascertaitied,  4xed,  art  asHied  ibe  sltd 
hoeidariea^  cor  irisfaMiten  days  pttfrimm-i^  Ae  MRA 
pwi^'eg  of  she  said  commiasHioeasi  oaase  adtost^lMi 
Ibaieef  eo  be«iaaetlad  is  aoaie.paendiMial  geirspapsig  eiv^ 
hilrfeifi  in  the  ^cioity^  aad  tfae  said  booAMiea's^ 
tmmitmnedi  ficeiy  and  sgtiled by  tfaeaaid edeiiaiasieBli 
98Tsteesaid»  or  as  faermnafter  raentiofiedy  shall  also  Ul 
iit^oalhvaaddescanibed  b  their  aaracd  hereiHaftBadhreoted 
WtihaiiBBd^  and  afaidl  be  fiaal,  bindiiigy  md  m^tMkfe 
vpsftiaad  44pu4et  dl  pciaaos  idioalaoe«ea»'*  The  «se 
the^toBptaioted  dhradmis  in  seliliafg  the-  boundaries!  toy 
spfieaL^r  arbi^raion^  tf  the  defterniioaUosi  of  iJbeiSMS^ 
pijiriansrs'ehoeid  .be  obfeoled  to  by  any  ktrd  orlady  tf 
say!  ni|qhMag  mm»i  ^  mxj  land^owQcrin  Ifesanplrwi; 
tran^^sfwttiv.paiash.  Tte  sfeopatt^iiaediiy ibeaA 
la  i)e  itdni  by  tka  i»nninisaiQQerft<preffaii]SJ||f  to  :pa^ 
aiMklidg  .ifasiibenndariea  nnre'  dblf  lohsi^  £hiiiAe 
lith  tef  JMnna&Br'i^M»^  the  aonwiastaofaes  dsreaenthafr 
panaibnlatidii»tininh|diitfaey  t*»fc^«tti^^  ^saliflp 
heAfihq4iiMafa  itrBtmitfsfCfi.  Xba^  tbentesDaniBed  jwIh 
riiMiisfnisdynhtiAaffcci;  Tibarei^Msii  mmsiiMffatrnwiacmt 
tiibfaohodai|64«  lidiereB{ien  die  ooniBiaBidiWBuBkaflnoed 
asMHMsaifj  >dnd>is.artwwMby  iheietpvoaeeai^s^^^dMt^m 
»f3ui8s'>«'^'<»  the 
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1M5«       the  14th  oFNofoember  they  decided  respecting  them,  and 
.  ""7*      'ordered  their  determination  to  be  published.    In  the 

Tim  KiS4  

.    agtOmMi       Btirtf  Post  of  Wednesday^  January  29^   1800,  a  pro- 
anuof       Tincial  paper  circulating  in  the  pluri^  ai  Wmh^Um^ 
and  the  several  parishes  adjoining  thereto,  appeared  an 
adyertisement  •  of  the  boundaries*    There  was^no  ar* 
'bitration,  nor  [any  appeal  totlie  sessions  iw  to- the  boon- 
'  daries  advertised  in  the  newspfi|>er.  -  By  .the  •,booQ'> 
dflones^  as  advertised}  the  cottage:  was  left  in  the  parish 
of  I^mnih  Thorpe^  wherein  it  was  originally  sitoatad. 
By  the  boundaries,  as  laid  down  in  the  -awaid,  and 
marked  in  the  plan  attacbed^to  the  award,  it  was  taken 
'uto  Hanington.    No  reason  was  assigned/ either  in^be 
piDeeedings  of  the  commissioners  or  ia  the  award,  &r 
die  deviation  in  the  description  between  the  adirertise- 
ment  and  the  award. 

DaoersxiA  Dundas  in  support  of  the  order  cSsoBSiatm. 
The  pauper,  during  his  service  with  Baberl  Afftom, 
slept- In  the  parish  of  Haningfym^  and  not  ia  Jtmorti 

*  Tkorpe.    The  decision  of  the  comnHssionerff*a8'to  the 
'boundaries  of  the  two  parishes  was  final  and  con- 
clusive. *  Of  that   decision  the  award  was'  the  only 
proper  evideoiDe,  the  previous  advertisemeiit.oQ^t'DOt 

*  to  have,  been  omitted.  *  lu  Be^  v.  Si,'Mary  in.  J9Kry  (a) 
^  it  ^ash^  <that  the  award  of  commissioners  uiider  an  ia- 
■  closure  act  was  not  condusive  as  to  what  ^e  faJMiadaries 
'  had  previously  been;  but  it  may  be  coilected  fromthe 
'  case  (hat  the  Court*  thought  it  conclusive  for^the  filtme. 

In  the  Emi  of  Madnor  yy.  Bem\b),   and  .Ifooig  ^. 
"  mursioni{€)y »:  the  •  decision '  of  coiyroisgooeBs^n  upon:  n 

*•   '  matter 
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matter  witMn  their  jamdiGtioD,  was  held  condasiTe; 
and  eyideooe  tendered  to  contradict  it  was  rejected. 
This  award  is  dear  and  intelligible  on  the  fiice  of  il» 
and  the  Conrt  will  presume  that  the  commissioners 
acted  correctly  at  the  time  of  making  it,  according  to 
the  prindpJe  laid'  down  in  WHtit^ms  v.  B,  L  Company  (a\ 
and  recognised  in  Besir.  Haslingjleld.[b)  The  award 
has  remained  uncKspated  for  twenty-feur  years;  after 
such  a  lapse  of  time  every  thing  should  be  intended  to 
support  it     Case  on  the  Over-KeUet  Inclosure  act.  (<?) 


IM5. 

TlwKiiitt 

pguhut 

Tb*  Inhabit. 

Mtii  m 
WAtHBaoob 


JIderson  and  Biggs  Andrews  contrft.  By  the  act  in 
{{uestion  the  commissioners  were  directed' to  ascertainf, 
pXf  and  settle  tJie  boundariesi  and  insert  a  description 
of  them  in  some  provincial  newspaper.  And  the 
boundaries  so  ascertained,  fixed,  and  settled,  were  ib 
be  inserted  in  the  award,  and  to  be  final  and  conclusive. 
The  determination  of  the  commissioners  was  that  which 
they  advertised,  and  that  was  to  be  final.  The  insertion 
of 'the  description  of  the  boundaries  in  the  award  was  a 
mere  ministcrialacts  and  a  mistake  in  that  conld  not 
&Iter  the  previous  determination  of  the  commissioners. 

AbAott  C.  J.  •  The  commissioners  had  a  special  ' 
't>ower  given  to  them  by  the  inclosure  act  in  question. 
^ef  were  to  insert  in  their  award  Aat  description  of 
the  bodndaries  which  had  been  advertised,  and  dien  tiie 
award  was  to  be  fitial.  They  have  not  pnrsned  thttt 
powier ; '  the  award,  therefore,  as  to  Ae  i)oundaries,  cari- 
not  be  final-  It  follows,  then,  that  the  pauper  during 
his  service  with  Btirtavos;  slept  in  Ixworth  Tltorpe^  aAd 

gained  a  settlement  there. 

»        •        • 

Order  of  sessiotis  quashed. 


(n\  3  Eatt,  192,  (6)  2  Jtf.  f  .9. 558.  (c)  Tidd^t  Fr.  887. 


^^J^Z^^I^im^    M  tbo  trial  befart  imAde  J,  1  liie  JiwKMiifc 

l^^;;;;;;^^,    (Ms>>«iir  iMt  Mia^timt  term* «  TppiktjWpjfttmg 

it. «Mck iipJ?  ^»,?lftF<if*«^fr,  OR  tfe9  194)  of  iHpumbir  >;l8%i JMlrf 


uSStl^     i*i(iiifclJ»«  ftwsdfld.    Tl¥»  goo4^  iiWi|Rft<>P^j% 
miiMnM       MowiBllv '^edMod  U>.  be  rmniifiinhiri¥t  Trttunt.  itiiH 

ucur  MP  *•  mitifil*M  ik^  m^  o£  <po<^  fry  mM^lmumttsam 
A.  took  UN     M.vsiiiV'  1^  i'tm4m.»f^4i>f4  Ati.-Mfi9n4if 

Sidte     iMPmowe  fyr  SQOA    The  fpUiMifi  wi»re-i||MfMl«l«lf 

Htl^  h!!u,  ^  AHvmova^  x)f.4fa9i.l«up..|afvppti.   A^^  U^A^ 
ibatdibwwa    HiyyiMLTr  thu  T  frffMiT  tffrf  nfl  -rifh  fhii  nrmlt  t~— — iJ^i* 

lim  land  inbiJ^>«M4niiaysiMjKiii»bpiidilQr  jamtf 

lto«|E9lbOB-boKd  Id  hfT«  itiiinlr  iiyifw dinatlhii^  bat 


i#  «k^  SDMI  ttJtn  Of  tSBORt]^  tt.  «F 


her  pn^gfett  Was  not  thereby  ittarded.  She  was 
modrtti  Qiider  the  direetiofis  of  the  pifot,  about  the 
middle  of  the  h^^bour^  idid  fn  ebMt  fonrteeii  feet  wslief •  y*^ 
The  pHdt  SritolemiM  «tet  iril^  %h6ff^  Mt'ttltf  scHfeely  ,  ,  /^  "^ 
quitted  ibe  ship  bdbre  it  was  tliscovered  tfaift  she  had 
i^raig'i^fedi/iiffllhe  bad  Wnlnit  a-fi^  AiitiliiAlta 
noiV  wli Al  ^fafe  taptaiti'cariie'lO'Mmy  eiid  bKbtniell  hiin 
ihe'^Ve^  was  iitakihg.  ^Tei^  e^t^on  was  nM  'iil 
ttb'jfMttps  bjr  those  dti  boarfd)  atatf  Ae  ^ik>t  isnH  ^tfayMlft 
Wniaiff  Utiy-  iistttmro  avm  btt)ii^Rt  wnb  xbeni  imtf  ftkMlft 
iM«'%{mK*  Tl^'iomdl^^leef  #AferiRthe4old}#«i 
l^l^felh  pirtnps;  Had  the  t^iset  KHMtiMlerif^ 
MWHbgsiJheteust  Imte  'sunk.  Tte  trf>le  iHi*  ilfppM 
M'^xj^MKifbtt} '  Idid  the  Ship  'will  Waipmd  finAer  op  we 
iMMiri'  iowaMs  Oe  ^i  end  of  the  ciistolfr'hiAjlls-^ayt 
tw^mBt  W^t^  |)tit  hip)  'ks  the  wihd  Was  Mowrlig  iid^ 
«d^«»  iiie  dii^^olifn  ii^iich  the  sMp  Wai^ha«M/  -Vf  au^'U^ 
V^km^6t  tte  Wftfps,  die  khtp  win  dMWii  npiwmA 
fWufll^ %bleii%ils  A  ar  plaee  aboutti  kfkM^  ef -a 


•--■, 

••    .  1.  ;  • , 
^»  .'J ; 


^^^«fiiite  she  had  b^en  iMOfeS.    fihe ^doidiiiM|%ft       ^"^  * 


q  I' 


llf*;    .1.  • 


IHtidfl^-to  the  qday  tliah  wifliih  a^ottfs^iefc^  eiMR     "'^^  » 
yhrfadhtetltle  Itonr  ttife ^ast  corAeir  tftf  9t  •  Tbtt  tlMft      »iii i<o 
)iiab'1fiSrwel!n  nftle  and  tea  Vdtod^  ^d  the iMl^ 'MH     ^Th^vin 
^^t  bistweeb  eleveh  trad  tw«l>te.    The  ll^/Mi  1»f 
fttr^Mlf'^lii  iMMiir  upon  the  grc^utad/iind  wi»  fhtSnW'lhk 
43k  riM' healed  nearer  to  tfie  ^aayi  and  •  ^iMriMidJ^ 
UMIijlMe  the  east  «d  of  it^  as  b%h  «p  ae  tUe  kmfk 
^>ttMby»ric«»^e  quay  would  ittdM^i    'AfaMtHMMofftedt 
^ttf^PftM^iAj^  ifiOrMlg  UMim  leib'4l(H^'tipOil^lbft 

lrtihiig^aiirt]fee^Hrk^  <ii<to^t>»<fit^'^'y  ^'*>*'^^  <** 
4iikAl«y  s<«WptofH^i  Wh^^iiltfdift'MMtf  ftlpithAlMK 

llfellilWr<iM8tf<h<»^itey;'%fcWt1ife  I^MIllbWiMilf  M>* 
^  charge. 
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V&Uh       charge*    The  cargo  was  thaie  unladen  and  examined: 
_  --  The  leak,  wbieh  proved  to  be  on  the  larboard  sida  just 

tmaiiut  under  die  run^  and  to  have  been  caosed  by  die  vessel 
striking  upon  the  flake  joi  an  aniohor  in  coming;  into  the 
harbovr,  was  afterwards  completely  repaired^  and  the 
caigo  reladepy  and  after  the  space  of  a  fortnight  she 
returned  to  her  origin^  moorings,  in  the  middle  of  the 
harbour.  The  vessel  would  draw  eight  or  nine  feet  of 
water,  and  in  the  place  where  she  was  first  moored,  there 
would  afe  the  height  of  the  tideTie  upwards  of  foitfteen  feety 
but  at  low  water  in  that  place  there  would  not  be  more 
than-  irom  one  to  two  feet  At  the  entrance  of  the  har- 
bour there  is  at  low  water  about  seventeen  feet,  and  it 
grows  .gradually  less  higher  up  the  harboni^  uptil  it 
•becomes  quite  dry.  .  The  ships  in  the  harbonv  genenllj 
lie  afloat,  both  at  the  flood  and  ^b  tide^  bat  when  the 
harbour  is  much  crowded,  as  was  the  case  when  the 
Laiana  entered^  they  are  obliged  to  be  carried  so  high 
up  as  to  be  dry  and  lie  on  the  mud  when  the  dde  is 
out*  The  Laiana  proceeded  upon  her  vegn^  i^ain 
on  the  2ftth  aS  December^  and  reached  her  ultimate  des- 
tination at  GifyraUar  with  the  goods  Jnsnred  on  board, 
on  the  12th'  jBAntaty  182S.  The.  goods  insured  were 
damaged  by.  the  injury  sustained^  'to  the  aaxmnt  of 
11/.  Ss.  6<L  per  cent,  on  the  defendant's  subscription  to 
thepoiicf. 


-  Council  Sot  the  plmntiffi;  This  was^  etar  one  of 
stranding.  The  sUp  by  stcess  of  weather  «e  forced 
into  a  popt,  when  hvought  to^  her  mooringa  Ae  was 
found  to  be  in  a  sinking  state^  and  was  in  consequence 
dra^n  upon  the  ground^  where  she  remained  half  an 
hour.    Jt-is.ino  answer  to  say  that  thu  vms  done  on 

puipose. 
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purpoiSy  and  that  the  ijijuFf  to  the  cargo  did  not.  result  18S5* 
&om  the  stranding,  Bwneit  v*  KendngUm  (a),  Harmon  Bauow 
w  f^btcr^  (£)'  Thnsy  mrfaere  a  ship  had  rua  upon  some  wM 
wooden  pile8>  in  m  rif er^  and  remained-  fiut  there  ontiL 
the  pks  werecQt^away,  it  was  held  to  be  a  strandingy 
Dobsen  yw  Bdtmi*  (r)  If,  indeed,  the  ship  had  taken  the 
ground  iri  the  ordinary  course  of  navigation,  the  cose 
BDight-  have  been'  diiermit)  Heame  ▼.  Edmonds*  (d)  But 
thais  case  u-  expressly  distinguished  by  the  court  from 
GirTMiien  v«  Si^debatAam  {e)/  where  a  pilot  had  impro* 
perly  moored  a  vessel  dose  to  a  doob>gate  in  the  Mer^* 
9egy  and  wben  the  tide  fell  shetpok  die  ground  and  was 
damaged,  and  it  was  held  to  be  a  stranding ;  the  ship 
having  been  taken  out  of  the  usual  cooney  and  im«« 
peaperiy  Moored  in  the  place  where  the  accident  after- 
warda  happened.  •  The  same  cfistinction  vt  recognbed 
m  MajfHBt  V.  Godmond^  {/)  The  case  of  Baring  iii* 
Henkle  {g)i  may  be  relied  pn  for  the  defendant :  therei4i 
vessd  in  the  rii^ei'  Thames  was  run  foul  of  byitwo  olbec 
iressels,  and  thereby  dmen  ashore^  where  she  remainod 
taat  for  aa  hour,  and  it  was  held  not  to  be  a  stnmdii^* 
But  the  law  of  that  case  is  very  doubtful,  and  it  is  dis- 
tingaishable  from  this,  for  here  the  stranding  was  for 
tbe'pQfpose  of  avoiding  a  greater  impending  danger. 


*  ' 


P.  Pollock  for  the  defendant.  There  was  not  in  tluscs^ 
a  branding  within  the  meaning  of  the  policy.  In  BumeU 
V*  KemingioHf  and  Harmanv.  Fmuvthere  was  an  undoubt- 
ed ^caading,  but  this  was  a  mere  removal  from;  ana  {Mit 
of  the  bavbonr  to  another.    In  CamUhen  ▼•  ^d^boOmmf 

(a)  7  r.  B.  210.  (6)  3  Campb,  429. 

' '  (c)  JlforiA  Inu  231.,  rath  Ins.  177.  S,  C.  (d)  \  S,  ^  B.  S^B.    " 

•t«>  4  i6  i' A  77.         [/)  5  B.  i  A.  S2S.  (jg)  Mmtk  Im.  SSa^' 

and 


«'«^^« 


A- 


OAOS  iJr  MICHAELMAS  TKRM 

Md  AsfEMT  t.  GMMMtft  llie  iftvury  antftafaiai  iNtt  oo- 
oniooad  by  tke  sthukHog^  CLcMkdM^  J.  In  poiatof 
Urn  that  jMkes  no  dtflhrmcti]  Tliat  is  aob  b«l  flscb 
a  oircttnMUnoe  vcmld  make  the  ooiirt  anxkMi  to  ot^d 
dw  ■wnning  -of  the  urord  Mntndk^  at  &r  m  poniUe. 
Snppon  tha  ^qptiki  jnsliad  of  drawing  the  lUp  asboM 
finr  Jhe  parpcae  of  n^Miri^f  hert  had  tskea  htt  into 
dock,  iha  amdd  theo^  on  Che  &Uing  of  the  (ide^  have 
laadwd  and  maainarl  upon  the  ground,  yet  that  aotdd 
not  have  been  a  stianding.  And  U  m&auk  diflodtio 
dbtingubh  taking  the  ground  under  such  curcumttanres 
from  that  wbiok  aotndljr  happened  in  tUa  em^  Aguot 
Bomg-  T.  Hmtkm  an  authority  in*  fiivoor  of  the  de- 
fendant: there  the  taking  the  ground  did  not  happen  in 
the  oourse  of  the  voyage,  and  it  was  hdd  not  to  be  a 
atranding^  here  the  iiyary  sustained  in .  the  ootu^  of 
the  voyage  was  the  .striking  upon  an  midfor^  Ao  fUMl 
was  afterwards  moored  in  deep  water.  Tbo  sohseipieat 
acst  of  haaling  her  ashore  was  not  in  the  course  of  her 
voyage^  and  the  underwriters  ^ooght  not  to  be  made 
anawanafaie/orit  -    ^\^i. 


Aamm  C  J.  I  am  of  opinion  that  the  Mip  was 
stranded  witUa  the  meanii^  of  liA$  poKcy*  Thedis* 
tinctton  taken  in  the  caaesdted  on  behalf  of  liiaphantiff, 
appeaid  to  me  to  be  a  veiy  aound  disriaolias.  ^^at^ 
thoD^SI-elfae&eta  of  thia  oasa?  A  shqp  driiw  iaio  a 
hatbonr  ly  atsass  of  waadiei^  on  ^nt^^cui^ 
meets  with  an  accidsntt  and  being  moofedi.igi  dfip 
watfliTv  is  ift  danger  x^sinkJng.  For  Ais  igilMf  dHJHi 
^  drawn  into  another  part  of  the  harbonr,  when  Ae^A:* 

*»^  4iU  V     mediately  takes  the  ground,.. and  naniDBia 'Jhit HmH^ 
time,    I  cannot  distinguish  this  from  &  case  oTa  j 


on  liM>14i^tMM,4a'<d«v|feMtf  biiag  'tn«dBacHqM»^tolnii» 

•ndioq  Iftat  icotounft  alliwired  40  iK' dnvte  Ait|r  liMoiHb     

anri  iMUteropoiviIie  belck  af  «ile!«Mii  «atak ^Sf 

iBtfniEs. J»    TheMbip  ift  in*  'OMe .  IMS  J«diM  Ikb 

>taBi4  j»*t  ii^  tiie  ociinMy  atummj-  |Mwig<tiM»tl|iiti 

UMifafikte,  d«Dpl7,  nithm  JSwiMlt  »«  ttM*«tM„«iii 
taiaedt^.lm^gooiam  ■.•I   >■>■.•. 

'     •  r 

<  t  ' •      t  \  >'(  .!'« 

•  »,•',  .  't*  !•  1 

W  9««^  .^»?»*«r  tbU  woilf  )i^e  hm  4>f  I9  Pf^U.  of^  ai«  m>, 
if  ti>e  iojuiy  Co  the  goods  had  resulted  from*  tbe  stranding  and  not  from 


•     * « 


.  '.  / 


oeiAiiii'  mwHfves»  teMiMn%  nuHs».«d  ppwii9e%.ipit§H.  u  md,  nd 

ideadioaatMil 

nlMtibtr  tli^  dead  fet  out  was  ciecuted  bj  the  defendant 


c««Mnl»  that  thoe  was.tmib«r  grawjag  od  the  ptemises  jmffident  tor  Abe  nawiii,  btt 
deMKt tu^ Bdt deliverdft;  IPlcmlkt  ttiet^  wto  net tittbef  gMwf hg on  the 

ttaa  tfie'dmber  should  Im  samciai» 

flBO^tf  not  kMlDtf  faiiBidrtMHIld' 

for  aoT  nic  oCte  rvMln. 
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t^M»        At  the  trial  before  JlAoU  C.  J.,  at  the  S^immfir  as«M 

Idfi*,  for  the  county  of  Devoid  «  vefdict  for  tSOOab 

40f«Mi#        vt8  found  for  the  plaintiff  subject  to  the  award  of  aft 

r,  and  subject  to  the  opinion  of  thia  Court  vpon 


the foUowiog case :  Jonathan Ivie^hy a, cettAiik 
eF 'lease;  bearing  date  the  10th  ddy  ci  April  ITTSf  and 
miade  between  Jl  I'me  of  the  one  part»  and  eoe  Jnikmg 
SneU  of  the  odier  part,  demised  for  the  term  of  fiop- 
seore  and  nineteen  years,  thenceforth  next  eosDiii^ 
certain  mesanagesi  gardens,  Slc*,  and  all  Aow^  two  water 
grist  mills,  and  mill-houses, ,  with  the  appurteaaa^e^ 
eaUedi3laa^£2  Milk,  together  with  all  those  bead-vefinii 
Bsill'^pools,  &c. ;  and  ako  all  dbat  coppice  known  iiy  the 
Home  of  Beqford  Wood^  with  the  appurtenaBcaSy  (el&- 
eepting  unto  the  said  Jonathan  Ime,  his  hens  and  ab> 
signs,  -  all  timber  and  tirabeivUke  trees  and  -aaj^iflgtraf 
oaic,  ash,  elm,  and  beech  then  growing,  or  theroiflti'iey 
grow  on  the  said  premises,  or  any  part  thereof. -widi 
ftee  Hber^  of  ingress  and  egress  for  the  aaid  JSaieAsH 
Jm,  bis  heirs  and  assigns,  agents,  workmen,*  aad  sbk^ 
"vvoits,  at  all  times  to  view,  fell,  work  up,  odd^salngrailay 
the  same,  during  the  term  hereby  gaanted;)  aad  the 
said  wood  called  Beqford  Wood  to  be  kept  for  waod 
and  timber  as  formerly,  e&cept  two  acres  to  bergrdUbei 
up,  and  certain  parts  in  the  oocupatian  of  fKBiam 
Skard.  And  the  said  Anthony  SneU  didy  by  ifae^esi^ 
tease,  for  faimsdf,  his  executors,  &&,  covenant,  pnsnA 
end  gsant,  to  end  with^  the  said  Jonathan: lue^imiimB 
eiid  assignB,  that  he  the>  said  jdk^^ikviy  iS»d4  ills  eBBflDte^ 
jcc^  should  and  would,  at  his  and(  their  ennL|kd^dDbd4 
end'ohatges,  repair  and  amend,  and  ]qeqioii».gpaA'ai^ 
tiefieidnt  repair,  ik  well  the  sdd  'miIIs,''aiilV^moe% 

flood^iietohes^  miU<4eatS)  ai^i  faetid^^msiq  ed'a^iil»tti* 
2  :.  water 
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Wiitr  gri8l4i^8,  xhlII-b<M]se,  mtlMeat,  and  head-wearg,  l«S5t 
tM'M,  lolh^  diings  betonging  to  diem,  might  be  kepi 
m  krge,'  strong,  and  u^^iil  m  every  respect^  as  thcjr 
at  any  time  bed  fermerly  been ;  and  being  so  kept  ia 
good  and  nnflkient  repair,  he  the  said  Aniim^  Snelti 
bit  execbtO!r8,  &a,  should  and  woald  likewbe,  at  hie 
and'thdr  own  proper  costs  and  diaries,  wdl  tmi  su&« 
eicndy  apbold,  sustain,  and  maintain  all  and  singukr 
die  said  demised  premises,  with  the  appnrtenaeca^ 
as'well  -hoases^  walls,  and  coverings,  as  the  said  two 
ffiSb  and  wears,  and  all  hedges,  ditches,  gates,  ban^ 
sdks^  aad'ftnces,  with  all  needfiil  and  necessary  iw» 
parattons  and  amendments  whatsover,  when  and  as 
often  as  need  should  require,  during  the  said  tetany  and 
die  aam&mills,  wears,  leat,  hatches,  and  all  other  the 
fwemise^  -whh  the  appurtenances,  so  well  and  buSo^ 
eady:  repaired,  sustained,  opholden,  maintained,  and 
linicnded  at  the  end  of  the  said  term,  should  and  would 
ieaVe  and  yield  up  the  same,  the  said  Anthony  Snell, 
A£f^  ^Mcutorsi  admnisiraiors^  and  assigns^  haoing  ani 
Ukmg^yhg  ^Uivefy  cf  ike  said  Jonathan  Ivie,  his  heirs  or 
asii^m,  steward  or  agents  suffidaU  timber  gramngon  lAr 
premsesf  ^fifr  repairing  the  said  messuages,  tenementi^ 
nrifli^  and  premises,  during  the  said  term."  In  puiK 
saance  of  the  said  lease,  JL  Sndl  entered  upon  and  todi 
pQReM&DR  of  the  demised  premises.-  The  pUbitiff  is  asv 
^ipeeof.tha  lease,  and  is  in  possession  of  the  demised 
fnemises*  The  defendants  ore  the  assigaees>.€f  the 
lamaiaiL  The  demised  preuHses  feqaiiang  wgeas^  the 
#dnl^^  demanded  of  the  deftndants  suflfeient  tiinben 
{paiiia|>:Qa  the  prdmises,  t»  be  ddiiwred  to  him  format 
fsirin^.^iMd  thedefcndante  having  neglscted  ter£umish 
^  aam^tbe  pUntiff  brought  his  aedon  to^  ceqdver  in 
idj'^w  .  3  C  2  damages 
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for  breach  of  oovenaiit  under  thoie  drouH 

The  deckraUoD  stated  that  <<  Jma<4m  ioMv  bjr 
iiideDtttre  of  10th  of  Jpril  1775»  did  deraiae  to  JnAo^gf 
Undl  certain  moMui^^  tenetnentsy  milk^  and  fKomB 
(except  as  in  the  said  indefitore  excepted)^  and  diat 
jf •  SnM  did  in  and  \)y  the  said  mdeatiire  fer  himself 
bb  executors^  &c.  oovenaoty  promisey  and  grant  to  and 
mfth  the' said  Jonaihan  Ivie,  his  heirs  and  aasigQ%  dut 
he^  the  said  JnOumtf  SueOf  his  executoirsy  iuk  sboaU 
aad  vonldy  at  his  and  their  own  proper  co^  sad 
diaiigesi  repair  and  amend)  and  keq[>  in  good  and 
•■flicieut  repair,  the  said  messuiiges,  taiemcat^  wSk» 
said  premises;;  md  being  so  kept  in  good  and  snffidaDt 
vepair,  he,  his  execators,  &e.  shoold  and  would  likawisc^ 
nt  his  and  their  own  proper  costs  aad  chaigeci  wdl  woi 
enfficiently  uphold,  sustain*  and  maintain  (he  said  nss- 
%Bi^ge%  tenements,  mills,  and  premises*    And  the  ssid 
Jbnatianlvie  did  in  and  by  the  said  indenture^  far  hiai- 
self,  his  heirs,  aad  assigns,  covenant,  promisi^  and  ftgies 
to  and  with  A.  SneUf  his  executors,  &G.  that  h^  tkesMd 
^Jcnaikan  Ivkf  his  heirs  or  assigns,  stewvd  or  sgeat^ 
ivonld  deliver  sufficient  timber,  growing  on  the  pie- 
^ises,  to  repair  the  said  messuages,  tenemsola,  sntt% 
and  premises  during  the  said  tarm."    And  mAmqpatiij 
iiBving  stated  a  donand  and  request  that  the  said  da^ 
fimdaots  would  deliver  sufficient  timber,  gnMriag  on  A» 
afanisfd  premises^  for  completing  the  repai|%  the  do- 
duration  averred  notice  given  to  the  defendants  tM  hfl^ 
iihe  plainti£^  was  ready  and  wiUiiig^  a^d  thatiiwailiis 
intentioo  to  do  and  complete  such  repairs  s^'fOOASl 
.^mber  should  be  delivered  to  him  finr  tfitf  >pi|i9iBR^' 
gttid  averred  that  timber  suffiemt  fer  anch  a^iMW 
«rowi^g,oniliedf»iaedptemisei.    The  drfhidwbiwftH^ 
*  craving 
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cramg  qfer,  and  aettuig  mt  the  iadentur^  plfwded^  t8M 
fiiB^  HM  est  fiictum;  neooodly,  that  the  tioiber  growiof  ^^_^^ 
on  (he  premiiiee  was  aot  proper  or  suflBdent  to  rqiais  'ff^ 
them,  as  slated  in  the  declaration;  on  which  pleas  issuei^ 
were  jeined;  and  at  the  trial  the  plaintifTs  comiiel  con** 
tended  that  the  defimdants,  by  setting  out  the  deed  on 
oyer,  and  pleading  noa  est  fiictum,  adnutted  the  words 
of  the  d^,  <*  the  said  Anihomf  StuU^  his  executors,  flcoi 
liafing  and  taking  by  the  delivery  of  the  said  Jonaihaik 
kkf  hb  heirs  or  assigns,  steward  or  agenl^  suffidcal 
timber,  growing  on  the  premises,  for  repairing  theaaid 
mesMiflges,  tenements,  mills,  and  premises,  during  thtt 
laid  term,"  to  amount  to  a  covenant;  and  that  the  de» 
ftndants  on  such  pleading  were  entitled  to  object  only 
•sfy  variance  (if  any)  between  the  covenant  set  out  la 
die  dedaratkm  and  the  covenant  admitted  by  the  do» 
faodant's  pleadii^  to  be  contained  in  the  indenture  4ii 
Uase;  and  also  that  the  plea  of  the  defendants  that  the 
liaito  growing  on  the  premises  was  not  sufficient  off 
propsff  to  repur  thean,  admkted  the  fiict  that  timber  was 
gvoifing  on  4be  premises;  and  as  no  kind  of  timber  was 
eacepted  by  the  indenture,  that  all  timber  was  propers 
•ad^haCoR  those  issues  the  plaintiff  must  have  a  vardiet, 
tltt^UfintttBi  of  damages  on  those  issues  being  the  only  iaet 
te  be  ascertained.  On  the  other  hand,  the  eounaid  finr 
tbe  defeadaBt  icontended  that  those  words  in  the  lease  did 
^  emouat  to  any  covenant  on  the  pert  of  the  lesser  t^ 
ptbtide  limber  fi:>r  the  repairs;  and  if  not,  that  the  de^ 
^eMintS'Were  entitled  to  a  verdict  on  their  plea  of  noi 
^MiMiim ;  and  however  that  might  be,  they  wese  eop* 
^tMiil'to  contend  on  that  plea,  that  the  lease  was  ndt 
*«]«Mtiy^0!et*  out  in  the  declaretioa,  inasisuch  as  ete 
d^daiiaba^gaseDted  the  stipahMioo^nlfce  pact4rf'4i» 
ifjhim '  S  C  S  lessor 
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IS260       lessor  as  an  absolute  and  independent  covenant,  and  not 
as  a  mutual  condition  or  covenant  to  be  performed  at 
the  same  time  with  that  of  the  lessee;  and  itijppearecl 
by  the  declaration,  that  the  lessor  was  to  deliver  timber 
growing  on  the  premises  generally,  but  by  the  lease, 
although  the  whole  of  Seqford  wood   was  demised^ 
two  acres  of  it  were  to  be  grubbed  up,  and  the  res^ 
the  wood  only  kept  for  timber  as  formerly,    lie  de^ 
fendants'  counsel  also  contended,  that  even  if  there  were 
some  timber  growing  on  the  premises,  yet  if  k  was  not 
proper  or  sufficient  for  the  requisite  repairs,  the  de- 
fendants  would  be  entitled  to  a  verdict  on  tbi  otbd' 
issue.     Whereupon  these  questions  of  law  were  agreed 
to  be  nuide  the  subject  of  a  special  case,  and  the  qaesdons 
of  fact  (subject  to  the  opinion  of  the  Court  upon  Ae 
law)  and  damages  thereupon  were  referred  to  arbi- 
tration.    The  questions  for  the  opinion  of  tbe  Cbait 
were,  first,  whether  the  words,  <^  the  said  Atdhom/  SnMj 
his  executors',  administrators,  and  assigns,  having  and 
taking  by  the  delivery  of  the  said  Jonathan  Iwe^  his  Keirs 
or  assigns,  steward  or  agent,  sufficient  timber  growing 
on  the  premises  for  repairing  the  said  messuages,  tene- 
ments, mills,  and  premises  during  the  said  term,**  amount 
to  a  covenant  on  the  part  of  the  lessor,  or  only  a  con- 
dition or  qualification  of  the  lessee's  covenant  to  repair; 
and  whether,  in  the  latter  case,  the  defendants  weris  or 
were  not  entitled  to  a  verdict  on  their  [^ea  of  mm  est 
factum  on  that  ground.      Secondly,  whether  the  in- 
denture was  correctly  set  out  in  the  declaration ;  aha  if 
not,  whether  the  defendants  were  or  were  not  entilfcd 
to  the  verdict  on  that  plea  on  that  ground.    An^  thirdly, 
whether  the  defendants  were  or  were  not  entidio  to 
the  verdict  on  the  other  issue,  in  case  the  arbitrator 

should 


'9»iK 
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^Oqjl^  find  that  there  was  some  timber  growing  on  th^       )Q^ 
|gnq;Di$i/e9».  bu^  that  the  same  was  not  proper  pr  sufficient 
^.tl.e  Impairs.  ... 


.  CarteTf  £br  the  plaintiff.  The  question  as  to  the  con- 
atrocUoa  of  .th^  alleged  covenant  cannot  arise  in  this 
ca^  the  defendant  having  set  out  the  deed  on  oyer,  and 
pleaded  non  est  factum.  lAbboft  C.  J.  The  deed  so  set 
oat  becomes  a  part  of  the  declaration ;  the  defendants^ 
iu.ord^r  ta.  raise  that  question,  should  have  demurred*] 
TheDi  secondly,  the  plaintiff  having  averred  that  tim- 
ber; sufficient  for  the  repairs  was  growing  on  the  de- 
mised premises,  and  the  defendants  having  pieced  that 
the. timber  there  growing  was  not  proper  or  sufficient 
for  the  repairs,  without  adding,  or  any  part  thereof,  it  is 
admitted  on  the  record  that  there  was  some  timber 
.which  could  be  applied  to  the  repairs,  and  the  word 
proper  is  not  £>und  in  the  covenant.  The  plaintiff  is, 
therefore,  at  all  events,  entided  to  a  verdict  upon  that 
js^O^  and  the  arbitrator  has  nothing  to  do  but  enqmre 
into  the  amount  of  damages* 

E.  ZtcnxjeSf  contra.  The  deed  in  question  does  not 
contain  any  covenant  by  the  lessor  to  deliver  timber. 
The.lessee  first  covenants  to  repair  during  the  term, 

.  and  at  the  expjbration  thereof  to  deliver  up  the  premises 
so  rep^red,  <*  the  said  A,  Snett,  his  executors,  &c 
havii^g  and  taking  by  delivery  of  the  said  Jonathan  Ivkj 

.  hjs^heirs  or  assigns,  steward  or  agen^  sufficient  timber, 
g^wing  on  the  premises  for  repairing  the  said  mes- 

/i!^9^V  ^c.    That  is  a  mere  qualification  of  the  lessee's 

,  c^Vf^jEt^t  to  repair.     In  the  case  of  Holder  Vt  Tayloe  (a) 

'  ).  Hi' ;  \.  (a)  jeotf.^tfr.  Cw.  (C).  pi  3i 
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ipk'itiA^  ^  If  a  lessee  oovennt  ta  mpmt^  prtwUetM- 
wagi. Out  He la$ot  dUtUJmd  great  timbar^  tUsptonto 
^hall  BBt  be  ^ooveoant  on  the  put  of  tife  ietaar^bat 
ihalibe  only  a  qualification  of  the  covenant  of  theittne. 
Add  DytTi  ld&j^ll5^  shoivs  dttt  die  kssee  tt%li^  m 
thia  ease^  hate  taken  thnber  witfaool  widtiag  €ir  a 
dbli?er}t  by  the  lessor :  the  wordi^  then^  upon  iriiiah  i^ 
^ance  is  ^licttdi  do  nt»t  amottht  to  a  coveoast;  abd  if  SQ^ 
dMtebfliosach  deed  aa  that  declared  upon,  and  Air  r. 
^^anhr(aX  and  Wccu^ y.BtoasS(&},  show  tibat diepraper 
AMNle  of  taking  advantage  of  such  a  variaHos  ikiiy 
tdeading  non  est  factom.  iJBtxat  C  X  b  IVa^f. 
SusseO^  OMiC.J.tMjB,  <<  After  oyer  and  noa  elt6clnm 
pleaded,  tbe  question  is,  whether  the  tenor  set  ontis 
tiie  same  as  tho  teHor  of  the  bond  execnted.^]  The 
eovenant  declared  upon  is  described  as  an  indopeniott 
imconditioiiai  covenant ;  whereas,  in  truth,  it  is  sbmI^ 
a  qoalification  of  the  lessee's  covenant,  or,  at  all  eveolsi 
a  dependent  and  mutual  covenant;  die  dedsrariwi  is 
dierefere  btf  d,  and  the  defendants  are  entitled  to  tab 
advantage  of  the  variance  on  noo  tet  fitctutSi  Timpn^ 

V.  Bumand^  (c) 

1 

'.  ABhort  C.  Ji  I  Abstain  from  giving  any  qAdtt 
open  the  qnestion  of  law  aa  to  the  oonstluctioD  of  the 
deed;  that  i%  whether  it  contains  A  covenant  oa  the 
part  of  the  lessortD  find  timber  for  the  rqpaiisoftb 
demised  premises.  Th^  course  of  pleading  wiiicti  has 
Iteen  adopted  predttdes  the  Court  ham  entoioglbtD 
or  decidiog  Uiat  qtiestiofa.  The  pkintifi*  by  his  da* 
difAtioti  aunmaes  that  there  is  audi  a  covenant  iaite 

/ .  {«).  ^fi'tC*  ^9«  W  i  Ta^n^  707..  (c)  4  Cfti^^ 

e  lesse. 
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pkadbnoaest  fitttimu  When  that  faas  been  cbne^ ii 
ap^eenrb^  aU  the  aotkoritles  that  tlie  only  qtMlioti  i% 
wtednr  th^  party  did  or  did  Hot  ttecttle  tfie  d(^  m 
tflt.oiit  and  tranadribed  into  the  i^eooid^  whevefayitil 
taidiiredapartlifthededaration.  The  secdnd  qoestioll 
amta'  tipaa  m  plea  which*  is  oeitainly  iBtbimnL  il 
shoUd  hare  ateted  that  there  was*  not  tiarimr  growing 
on  ^  pT^wkes  anffieient  fbf  tlie  repafra  or  anypaat 
thereof*  Bnt  as  the  plaintiff  has  not  demurred,  it  maf 
p^hapa  be  good.  The  word  suffideni  appeaia  toem* 
holtjp^eri  to  be  within  the  meaning  of  the  oovenan^ 
the'  dkaber  diDuhi  be  soflident  in  qudity  ai  n^eU  aa 
quantity^  nothing  therefore  tnma  npon  the  introdnetioii 
0^  the  word  jutgver  into  the  plea.  Besides,  no  qnestioil 
ofaflus  aoit  was  raised  at  the  trial ;  it  waa  agreed  to  lefitf 
ifiin  an  arbitrator,  and  oor  duty  ia  merely  to  matniot 
luttkjaa  fo  tlie  eoarae  which  he  ought  to  pursue*  I  teka 
itUrfae  tlvs,  if  he  finds  that  there  was  timber  growing  on 
tiia  prenEUses  sufficient  Ibr  all  the  repairs,  he  wiU 
gcfe  damages  aeoordingly,  and  so  in  proportion  if  there 
was  sufficient  for  a  part  only  of  the  repairs.  But  if 
there  waa  not  timber  sufficient  for  any  repairs,  he  should 
oO'diat  iiisue  direct  a  rerdict  to  be  entered  for  the  de- 
fimcfimts  ;  and  if  d)e  defendants  are  dissatisfied  with  the 
cotistaruotion  which  the  plaintiff  has  in  his  dedaratioii 
pat  hpcMi  die  covenant,  diey  may  bring  a  writ  of  toror. 

ci       '     ■ 

'  JknfeT  J*  I  am  of  the  same  6pm!on.  If  a  (damliff 
ttites  ibe  legal  ellect  of  a  deed,  the  ddisndant  haan 
ri^itoraeetton  oyer,  and  if  the  meaning  varies  frotn 
that  attributed  to  it  in  ibe  declaration,  in  order  to  iaka 
advantage  of  that  variance,  he.  should  plead  non  est 

ik'^l  bcivm 
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lactam  without  setting  out  the  deed.  If  k  does  not 
Mif^it  the  breach,  he  should  set  it  oat  and  deaur* 
Ig  however,  he  sets  out  the  deed  on  oyer,  and  pleads 
nonest  &ctum,  the  only  question,  at  the  trial  of  thit 
issue  is,  whether  the  deed,  whetectf  the  tenor  is  set  oa^ 
y^^  executed  by  the  defendant  or  not*  That  is  the 
langil^^e  of  CUbbs  CL  J. in  Wat^h  v*  JBussdL  If  «i»a 
deed  haa  been  set  out  on  oyer,  a  plei^  of  mm  es^  ftctwa 
eould  put  in  issue  the  l^;al  effect  ascribed  to  thedaed 
in  the  declaration,  and  not  merely  the  esusteace  of  the 
deed  set  o|it  on  oyer,  it  would  be  sending  to  the  jiiqf> 
ftot  so  properly  a  question  of  fact,  as  the  questioa  of 
htw,  what  is  the  construction  and  legel  eflbct  of  the 
deed.  Upon  the  other  point  I  agree  in  thiidda^rthst 
the.  plea  is  informal,  but  as  the  plaintiff  has  not  d»* 
mufred^  the  arbitrator  may  take  the  justice  of  the  (m^ 
iato  consideration,  and  decide  upon  the  &cts  aaxicdii^ 
to  the  directions  given  by  my  Lord 


HoLROYD  and  Littleoale  Js.  concurred. 

Postea  to  the  plais^ 


iSSl!£?«3d.       ^^^  KwG  against  Chubchjll  and  Bpoth^ 


.  » 


li^S^*  0^^^f^^^  «^  ^^'*  appealed  against  a  poo^ 
and  the  occu-  rate  fi>r  the  town  and  county  of  the  town  aiNotiWr 

picn  of  anaent  " 

tncmugcathen,  ^fl^,  on  two  grounds;  first,  that  thej.  were  inmnm^y 

had  as  such,  for 

acartainpor-     fated  for  Certain  lands  of  which  they  wei^  not  qcgot 

tion  of  the  year*      ■  j  n 

ariffhttotarn   {Hersj  and,  secondly,  that  otjier  persons  whp  wsfe 

catue  into  oer- 

tatn  fields,  and  td^xbladc,  dofring  Uart  perfod,  Uie  Mtaw  of  the  sdU  f  H^  tfai^'Wr^lKb 

a  mere  right  of  ^ofampn,  and  bo|  ratfahle  to  the  lelief  of  the  poor. 

»      '  ■  ••       -•       ' 
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occfiirfieii»  of  load  were  ncft  iadoiM  ill  the  i<a£e.    1%6       1«95« 
se^iiotis  Maended  the  nte^  by  BUiking  out  the  names  of  ^T 

due  ifiwllttits  ftom  the  rate  in  regpect  of  the  land  for 
^^ifeh  ibi^  weie  respectiiFdy  rated ;  and  as  to  all  other 
persons  named  thei^  they  confirmed  the  rate,  anbyect 
fb  the  opinion  of  this  Conrt  upon  the  foQoirfng  case* 
The  toWik  and  county  of  the  town  df  Ncitlngkam  con^ 
919(8  of  die  three  parishes  of  SAhti  Maty,  Saini  PHer, 
and  Saint  Nicholas.  In  the  parish  of  Saint  Maty  there 
are  large  fields  or  tracts  of  land,  called  the  Sand  Field, 
die  Clay  IFIeld,  and  the  Meadows,  belonging  to  different 
penons.  The  land  called  the  Meadows  consists  of 
about  280  acres,  to  the  pasturage  and  herbage  of  whkh- 
fte  bnrgesses,  resident  in  the  said  three  parishes,  even 
if  they'are  inmates,  not  renting  or  holding  any  teneiaent 
or  hereditament  whatever,  are  exclusively  entitled;  and 
to  turn  in  three  bead  of  large  cattle  each  from  OU  Mid^ 
summer^day  to  Old  Lamfim^'dqyf  when  all  the  cattle  afe 
taken  out,  and  the  pasturage  is  laid  till  the  third  of  Oe?- 
tober,  when  the  said  burgesses  are  again  exclusively 
entitled  to  turn  in  a  like  number  of  cattle  until  the  2d  of 
February  following,  which  pasturage  and  herbage  is  of 
the  value  of  lOs.  per  acre  between  Old  Midsummer  and 
Catidlemas.  The  quantity  of  land  in  the  sand  and  clay 
fields  comprises  about  650  acres,  fenced  off  into  di& 
ferent  sized  closes  belonging  to  different  individuals. 
The  s&d  burgesses,  resident  in  the  said  tliree  ^atishe^j 
and  also  the  occupiers  of  ancient  messuages  ih  fhe  said 
tfarfte  parishes,  and  who  as  such  occupiers  are  severally 
Tilted  to  the  poor  in  their  respective  parishes  in  respect 
t^their  lAessuages  and  other  property,  but  not  for  sndh 
congoQQp  ri|^t,  claim,  and  such  of  them  as  choose,  ex-* . 
ercise  the  right  to  turn  in  tliree  head  of  large  cftttle 
'frbin  Old  Lammas'day  to  Old  Martinmas-^ay  in  every 

year, 
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Ittii  ymtf**  during  which  period  neitfaer  the  owaer  of  the  bm 
hold  nor  the  tenants  hBm,  as  sud^  any  right  to  tnmin 
eattle  therein;  and  during  that  period  the paatnn^ saA 
heiba^e  of  the  said  fields  are  also  of  the  vahie  of  Ite  puJ 
acre*  The  several  persons  named  in  the  aolioe  of  ap« 
pea|^  and  who  have  been  dnly  served  with  the  mami 
had  each  of  them  cattki  some  threes  some  two^  wtA 
some  one^  in  either  the  fields  or  meadows»  during  aossa 
pait  of  the  time  the  same  were  commonable^  and  at  die 
time  of  making  the  said  rate;  but  none  of  such  sevemi 
'  persons  were  included  in  the  said  rate  for  so  depsBtnrinf 
their  cattle,  nor  has  it  ever  been  usual  In  the  said  parish 
of  Sam!  Mofy  to  rate  the  persons  turning  into  the  fields 
and  meadows  during  the  time  of  their  so  being  opeaf 
and  the  court  of  sessions  refused  to  quash  or  amsad  the 
ntt^  on  account  of  audi  burgesses  and  oooapieis  >9i 
andent  messuages  being  omitted  to  be  laled,  Sttm  Ab 
impoaribiiity  of  ascertaining  and  rating  the  whole  vi 
snch  persons  so  turning  into  the  said  fidds  auA 
BisadoW4»  for  their  actual  oocupaticm  and  egyojusiintip 
Ihare  fadqg  inwards  of  two  thousand  btngassm  euUllstt 
eo  to  tnm  in»  besides  the  occupiers  of  many  hunim^ 
messuages^  many  of  whom  exercise  audi  r^ils  ia  ^ 
ftrent  swedes  and  at  difiensnt  times»  as  by  tunipg  jp 
one  or  in<Mre  head  of  osttlefor  a  night,  oraday^  aodsil 
ijfkw  wigrs^  and  there  besog  no  coin  small  enoqgh  4m 
assess.sorae  of  them  if  they  were  liable  to  be nted oalpt 
fi»r  itheir  octiial  ooeupatiou  and  ei^yment.  -c^- 

'  re 
.  Swieti  and  jS.  PUUifps,  in  aopport  e£  the  orderglt 
sessions*  The  justices  at  sessions  having  amended  ths 
rate4)y  etfriking  out  the  aame^  of  the  two^  iippiBbufl) 
thc^  were  no  longer  aggrieved  by  the  rate»  and  had  na 
i%ht  to  insist  upon  the  other  objeotiont  wi*  that  oertaii 


.  Nolan  and  Btdgiaff  oontriu  There  is  no  wei^t  in  the- 
yiriiminary-  direction.    The  appellants  were  only  cd* 
flBeraled  in  relied  of  the  land  for  which  tbej  wers- 
litod)  and  might  be  still  aggrieved  by  the  rate*    As  to 
liie-otber  and  main  point,  the  rate  was  defibeliva.     Tlus 
iecapalion  does  not  at  all  resemble  agistmentt  for  tbws 
ihe  par^  takes  a  certain  definite  portion  of  the  herbage^ 
Itid  jMKjrs  an  immediate  profit  to  the  paramount  oeoo* 
]^«    Bat  these  persons  hare,  be  a  long  period,  the 
^Hdiisive  occupation,  and  if  they  are  not  rateable,  no- 
one  dse  is.    The  cases  whidi  hare  been  dted  do  not* 
ipply,  fiip  there  it  was  fi>and  that  the  corporation  were 
Ihe  occupievf.     Here  it  is  fi>and  that  the  borgesses* 
mre  in  the  oecupadon  of  something  prodociog  benefit ' 
t^tbeoH  they  were  therefore  rateable.    It  is  not  neoea»* 
my  to  enquire  into  tlieir  title,  it  is  sufficient  that  tksf 
oeoqpied ;  and  upon  the  fiicts  found,  they  were  occo- 
pmr$.    The  case  of  Art  v.  WaUm{c)  is  an  autbotliy 


j^  UJBmI,I55. 

W  lA^esaa 

(c)  SSatl,^ 

Of 

fli-     •     .. 

r 

»       1 
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pmMs  had  been  improperly  omitted.  But  that  obJlKN  ltt$i 
tiaa  to  dbe  rate  is  dearly  invalid.  Upon  die  case  it 
sppesis,  thai  the  burgesses  and  the  occupiers  of  snrisM 
hdWBBf  about  £000  in  number,  have  an  oxdimTe  vi^t 
s^ipastnnge  in  three  parcels  of  land  daring  a  certain 
pKtien  <d  the  year.  That  is  a  mere  right  of  common, 
md  uot  an  occupation :  the  parties  exercising  it  were 
Bst  thersfiire  liable  to  berated^  Be^cY.BinUffiqfTeBokt^ 
hoy  (a),  Bex  v.  Baihjffi,  ^  rf Sudbury.  (6)  If  the  fidda 
iie  Tested  in  the  corporation  for  the  benefit  of  the  bur- 
the  corporation  should  be  rated. 


aivis'.u 
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tItSB.       for  these  appellants.    In  Bex  ¥. .  Sudbury^  Btykg  7; 

.    „  .,      pointed  oat  two  circiunBlanoes  wbddi  distininMni  dut 

H'tni'       case  from  Bex  y.  Watsmh  y'vu  that  in  die  latter  the 
Cavicansa 

individaals  who  turned  on  had  the  ezdiisKve  cn^jaenl 

of  the  land  for  the  purpose  of  turning  on  their  cattle, 
and  that  no  payment  was  made  by  them  to  ds  cor- 
poration* The  same  distinctions  eadst  behreoa  ikb 
case  and  jR^x  T.  &ii&iry,  it  cannot,  therefor^  begoiraraid 

by  it 

« 

BiiTXETJ«(a)  Inorder  toproreaperaoDlidbletobe 
rated,  it  is  necessary  to  show  that  he  is  an  mlwtbittiit  or 
an  occupier  of  lands,  houses,  Sec  Tbe'qiiestioii  lore 
is,  whether  the  persons  whose  names  are  alkged  to  hate 
^  been  improperly  omitted  out  of  the  rate  were  infivi^ 
dually  occupiers  of  land.  The  word  eomenum  k  wefl 
known  to  the  law,  aitd  Lord  Coke  says  th^irearefcar 
kinds  of  common  of  pasture;  common  appendntyHhirii 
is  appendant  to  arable  land;  common  'appurteuant^  &r 
which  one  must  prescribe  (in  a  que  estate);  oodiidod  per 
cause  de  vicinage,  which  is  but  an  excuse  for  tRSpass; 
«nd  common  in  gross^  which  is  so  called,  for  that  itap* 
pertaineth  to  no  land,  and  must  be  by  writii^  or  pie* 
acription.  Land  lies  in  livery,  but  a  tif^t  of  commoB 
in  grant.  Does  that  for  which  it  is  attonptad  to  nto 
the  burgesses  of  Nottingham  lie  in  grant  or  inliicfy? 
Each  has  a  right  to  turn  three  cattle  upon  oertBin 
fields  dm'ing  a  certain  portion  of  tfie  year,  ft  ia  ddmed 
by  them  as.  burgesse%  and  as  occupiers  of  aaiieiit 
houses.     Could  they  be. enfeoffed  of  such  a  privilege? 

(a)  Jbboti  C.  J.  wn  abtent. 

If 


iif  -Ai  Sixtit  YBAte  or  GEORGE  IV.     .  T^ 

If  Bol^  H  is  plain  that  tfa^  have  no  ri^  to  die  soQ»       10911 
botmeidy  an  inooiporcd  heredhataent,  .  rigte  of     ^Jj;;^ 
eotinum  by  prescfiptioDi  winch  k  not  raleable.    Tin 
ordar  of  sessioDs  was  therefore  rigjht. 


HouBOYD  J.  I  think  Aat  die  burgesses  cannot  be 
nied  in  respect  of  their  right  to  torn  cattle  upon  the 
kods  in  qnestxoii.  It  appears  to  me  that  the  right  is 
vested  in  the  corporatioui  for  the  benefit  of  its  members! 
A  profit  a  prendre  in  the  soil  of  another  cannot  be 
daimed  by  custom,  except  in  the  case  of  a  copyhold  or 
tenant  righ^  where  it  is  claimed  in  the  soil  of  the 
k>rd  («)  In  other  cases  it  can  only  be  claimed  by 
grant  or  preseription.  Now  the  burgesses  in  Ihia  case 
cannot  take  as  a  corporationy  and  cannot  prescribe 
Dkr.  th6  right  in  themsdhres,  according  to  the  case  of 
Ueihr  ▼•  Spatema$u  {b)  Supposing,  therefore,  that  thert 
was  a  poastoion  in  law  of  those  fidds,  so  thattrespaas 
Bo%bt  have  been  maintained  either  by  the  corporation 
Off  tbef 'burgesses,  I  think  it  must  have  been  by  the 
corporadon.  (^)  But  thb  appears  to  me  a  mere  in*- 
coipureal  Tight,  and  not  within  any  of  the  words  in  the 
statato  ^^Elix*  €.  2.  Land  to  which  a  right  of  com« 
mun  ;is  attached  may  on  that  account  be  rated  at  a 
higfatt"  ^alue,  but  the  right  of  comm<Hi  is  not  rateable 
perse.  . 

'  lilxQOLSUMLC  J.    I  think  that  the  burgesses  orald  not 
as  Sndividuala  be  rated.    They  had  a  mere  ri^t  of 

(a)  See  Foiston  t,  Craehroode,  4Cb.8l  tu  (h)   1  Sawnd,  539. 

(c)  In  Com.  Dig,  t  Cammw  (H)^  it  i*  wjL  theft  e  eommoner  ceonot 
mamt^i^  trcipeai  for  demege  to  the  loil  or  gnue ;  for  he  hee  no  interett 
Ha  to  take  the  pasture  hy  the  mouths  of  his  cetUe. 

common^ 
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oonunpDt  aqd  ^ipcoi^ding  to  the  dedded  cases  that  is  not 
ibe  M4l|)ect  of  rating.    It  is  aaid,  tbat  the  exclusive 
pB3tu^e  gf^ve.  them  ihf  excluaive  inteiiest.    I  ibink  it 
had  not.that  eflfect,  and  that  they  coold  Dot  maiotain 
ttespasa  as  persons  having  the  primam  yestonun.    The 
ryfbt  .(SHJpj^  tyr  ilwe  burgesses  copld  only  be  clauned* 
hjf  pfreiqrij^tiw  ia  the  name  of  tbe  cpipontiim.  Ac* 
4:ordii)g.t9  Coif^  Dig,  Pr€scri]^wn  (H),  there  niay  be  a 
prf^fcrjjptiwipraQfe^nd  several  pasture^  aoa^toexdode 
tbfv  otvriK^  of  tb<9  ^oily  $9  Appears  also  by  Ha$im  f . 
JBai(m(4^)</  and.ujoder  such  ^rcuvnstanoea  die  penens 
fliOPyipg  the  jrjght  mgr  great  it  .to  others. .  But  in  ibis 
cpi^  DO  audi  graKt  to  odiers  could  be  ma^  by  tfae  bur* 
ppirt;  the  jeatfJwve  yigfat  wa^  in  the  coipjvijttiaiv  and 
they  had  it  but  fi>r?a.]imited  time*  and  could  only  taka  it 
by  grant  or  psescr^doo.    The  biiryesaea  ooald  QOt^take 
it  by  either  of  those  modes;  which  shows  that  tbey  had 
»  mwe  fpriv9«ge  of  tiiriuqg  on  cattle  j»  ;req^ 
^  wi9re  ,Qot  nrteaU^    The  fOffd^  of  nfisgim  mm^ 
tfifrefiiie^.l^  confirmed* 

Order  of  sessCT>  ^oppnwfid. 


M  8  iflniaif- 9^  I  sod  |M|VlirT.^«iiA»  J  $!iiia^,;U^ 


« 


ii^^cu  SdcM  TeAii  OF  OEOROEirV.  TSt 

•t  I*  »  tM0i 


The  £wo  agmut  AMtwoci.  -  r^Mf jiitiy, 


I J  PON  an  appeal  by  tfa^  tebulrchwtifdeiift  tnd  oveiv  An  order  or  r». 

Moefg  ot*  the  poor  of  the  parish  of  Llanerchynedd^  ncted  to  the 
i&the  bounty  o(  jinglesey^  against  an- order  of  two  j«»*  and  overseen 
licw,  ht  thd  removal  of  Jokn  Owen,  dioeaiafcer,  Wa  t!^i^t, 
wife  and  family,  ftom  the  parish  of  -rfwitocA,  in  the  2^';;JU;^* 
^oQBty  of  Anglesey  to  the  pariah  of  Uanerd^fmeddi  m  fburcbwerdeBs 
the  aamte  cMnty }  the  sessions  quashed  the  order^  anb^  ^^  ^«  ^oni 

^  "  cfaurcbwar. 

Jept  fio  the  opinion  of  this  CSourt  on  the  following  case:  dens"  might  bo 

,..,       ^  .__,  .-    rejected  as  sur« 

vk  April  1824  overseers  were  af>pointea  for  the  pansa  piusage,  and 
ef  IMaimh^imedd.    The  order  isS  removal  was  directed  uu^t^uS^ 
to  the  cbiirehvirardeiis  and  o^efseers  of  the  parish  oftM^sfi?,'^ 
i^sMTch^eddi    To  this^it  wad  objected  that  Uanerchy-'  S^'jJ  *^; 
medd  wt^  not  a  parish.    The  court  of  great  sessions  di-  |^  '*  ^  "^^ 
raoi«d  ibe^order  to  be  amended  in  this  respeot^  and  llie      ^  putj, by 

serving  sn 

appeHanta  denied  their  right  to  do  so,  which  ibl*ms  the  office  of  clerk 

to  o  chapel 

&fHt*poittt  in  this  case.     If  ihey  hod  that  power  the  case  situated  in  an 
^stands  as  if  the  removal  had  been  to  the  parish  or  vill  of  ^u^JullJ^n 

Tb0  «iarket  town  or  village  of  LUmerchfmedd  lies  Jdi'uiilj^  'd 
partly  in  the  perish  i£  Amlwch  (the  charch  of  which  is  five  ^  Pf^  of  Ae 
or  siif:  miles  distant)  partly  in  two  other  parishes  and  office  of  derk 

,     be  eiercisable 

p^rt^y  in.  the  viil  of  Uanenhynedd^  to  which  place  this  within  that  poit 
«mp5(a^  ia  made*     Tiie  vill  oi  IJanerchymedd  lies  in  the.  ^berc  hTre- 
fMl^le  pf  .the  village^  and  consista  of  a  small  plot  of  land^ 
the  property  of  the  parsonf,  on  which  stanad  the -whole  of. 
thc^john^liaiiflohtttch^yard.    There  «t^  also  within  it 
twelve  or  fifteen  houses,  and  a  few  acres  of  land*    It  has 
of  late  maintained  its  own  poor,  and  the  inhabitants 
Vol.  IV.  S  D  have 
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1SS& .      have  been  assessed  to  the  land-tax,  as  in  the  Iiamlet  of 
__     "  BtymgwUen^  which  is  in  the  parish  of  Ceidio.    No 

agfimtt  churchwardens  were  ever  kpown  to  be  appointed,  and 
no  evidence  was  given  of  the  appointment  of  a  const&biey 
altliough  it  appeared  that  the  pauper's  father  had  been 
seen  acting  as  one  for  several  years.  The  church  or 
chapel  of  Uanerchymedd  is  kept  in  repair  ^f  right,  one 
side  thereof  by  the  family  who  own  the  Livydiarik 
estate,  and  the  other  side  by  the  family  who  own  the 
Cirodden  Ism  estate.  That  part  of  the  village  which 
is  \n  the  parish  of.  Amlwch  is  all  on  the  Ltaydiarih 
estate^  as  are  also  the  hall,  and  several  farms  ia  the 
vicinity.  The  cfaapelry  of  Uanerchymedd  is  attached  to 
the  rectory  of  JJanberdan  (in  the  presentation  of  the 
Lord  Bishop  of  Bangor)  the  parson  of  which  receives 
the  rents  of  the  glebe  lands  in  and  near  the  vill  of 
Lianerchymeddy  appoints  the  curate,  and  pays  his  salaiy. 
T|ie  emoluments  of  the  Curate  arise  partly  from  bis 
salary  and  partly  from  offerings  and  oblations,  and  other 
payments  termed  surplice  fees.  The  inhabitanis  of  the 
vill  have  no  private  sitting  places  in  tlie  cfaurcli;  ail 
those  on  the  south  side  belong  to  the  ChroddenJssa  estate ; 
those  on  the  north  side  belong  to  the  Uvydiarth 
estate^  which  is  in  the  parish  ofAfnlwcA,  and  the  chief 
part  of  the  congregation  are  dwellers  on  tliat  estate. 
A  proportion  of  the  elements  used  at  the  adminis- 
tration of  the  sacrament  at  Lianerchtflnedd  church  is 
supplied  by  Amlwch,  The  clerk  and  sexton  of  I&- 
nerchymedd  appears  to  have  been  appointed  by  the 
lAwydiarth  family  (malgrc  tlie  nlinister);  his  emolu- 
ments arise  .  from  sweeping  the  church  and  washing 
the  surplices,  which  are  not  paid  by  the  inhabitants 
of  the  vill,  and  also  from   offerings  and  other  fees 

f^rtaifling 
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pertaining  io  his  office.    John  Owerij  the  pauper,  was        18yA* 
apj3dinfed  clerk  and  sexton  tX Ilanerchymediy  In  MarcX '    jfi;§:%^: 
1795,  and  te  has  executed  the  office  to  the  present  time,      jSn^SL. 
dwelling  altogether  in  that  part  of  the  village  ofUatier' 
chymeddf  which  lies  in   the  parish   of  Amhach.      The 
pauper's  father  was  clearly  settled  in  the  viU  dillaneT' 
ckymedd.     The  respondents  Jnsisted   that  the  pauper 
gained  no  settlement  in  Amlwch  by  holding  the  office  of 
clerk  of  Uanerchi/medd  as  aforesaid,  the  duties  of  which 
they  contended  were  of  right  only  performed  in  the  vill, 
aiid  no  part  thereof  in  Amlwch.     On  the  part  of  the 
appellants  it  was  insisted,  that  it  was  the  duty  of  the 
minister  o(  Llanercht/medd  io  "perform  domestic  service  of 
the  liturgy  at  the  house  of  those  inhabitants  of  the  village 
and  its  vicinity  who  dwelt  in  the  parish  of  Amlwch,  and' 
tnat  it  was  the  duty  of  the  clerk  to  attend  him.     The  re- 
spondents called  as  a  witness,  the  Rev.  —  Lewis,  who 
had  been  curate  of  Uanerchymedd  for  about  sixteen 
years.      The   appellants  called   the  Rev.  —  Richards, 
kIio  had  been  curate  since  1798;  they  also  called  the 
pauper,  John  Owen,  who  had  been  clerk  for  thirty  years, 
and  whose  father  had  been  clerk  for  a  great  many  years 
before.      1i  appeared  from   the   testimony  of*  all   the 
witnesses,  that  it  had  been  the  uniform  practice  of  the 
minister  of  Uanerchymedd  to  attend  with  bis  clerk  at 
the  houses  of  the  inhabitants  oF  Amlwch,  in  the  village 
and  its  vicinity,  for  the  purpose  of  visiting  the  ^ick,  ad- 
ministering private  baptism,  and  reading  a  prayer  prior 
to  the  removal  of  bodies  that  were  about  to  be  buried 
at  Uanerchymedd  church.     No  limits  were  assigned  as 
to  the   distance  from   the  village  within  which  these' 
several  services  had  been  performed   by  the  minister 

-         •  ,  *  . 

and  clerk '  of  Uanerchymedd.     No  marriages  of  the  in- 
•    '■  3  D  2  habitants 
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1885*  habitaotoJiave  been  solemnized  in  Llanerek^medtL  The 
witnesses  differed  in  opinion,  whether  these  Krvice^ 
rendered  to  the  inhabitants  of  Amlwch  by  the  miaiikr 
and  clerk,  were  rendered  as  a  matter  of  right  m  of 
indulgence.  The  sessions  were  of  opinion  thai  the 
pauper  had  held  an  annual  office^  a  part  of  the  duties 
of  which  were  perfprraed  in  the  parish  ofAndwd  where 
he  resided,  and  on  that  ground  qaashed  the  older  of 
lemoval,  subject  to  the  opinion  of  the  Court  of  Kiaifs 
Bench  oi\  the  above  case. 

* 

Nolan  and  Curwood  in  support  of  the  order  of  «e9^ 
sions.  The  sessions  had  no  power  to  make  the  ad^ead- 
ment  in  the  order  of  removal.  The  order  wj&  directed 
to  the  churchwardens  and  overseers  of  the  parish  of 
IMincrchymedd.  Now,  there  were  no  churchwardens 
appointed,  and  churchwardens  constitute  an  eisci^itial 
^  part  of  the  body  of  parish  officers*  It  is  ocoeisaiy 
for  them  to  join  in  binding  out  a  parish,  ly prentioei 
B£X  V.  Fairfax  (a)  i  or  in  granting  a  certificate,  Bexf^ 
St,  Margar€t%  Leicester,  {b)  The  words  jpanti  apd 
churchwardens  are  material  and  essential  parts  of  the 
order.  No  amendment  can  be  made,  except  for  xBisr 
take  of  form  appearing  on  the  face  of  the  order.  -  Bex  v. 
Great  Bedwin.  (r)  At  all  events,  th6  sessions  oughts  if 
they  could  amend,  have  substituted  the  word  vtUCxfiOr 
rishf  and  obliterated  the  word  churchwarden.  As  the 
order  stands,  it  is  uncertain  to  whom  it  is  addressed,  or 
to  what  description  of  pl^e  it  refers.  Thai  as  to  the 
principal  question ;  that  resolves  itself  into,  two  points: 
first,  whether  this  was  an  office  exercised  in  any  part 

(a)  3i/M.S69.  (6)  81  Eati,S3i.  («}  2  Am.  1158. 

of 


iVheKtua 
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offthe  parisfa  of  ^m^4  ^  and,  secondly^  if  it  was,  wbe-       *I8SI. 

^Ur^  not  having  been  exercited  in  the  whole  of  the 

fNUvli,  the  pauper  gained  any  settlement  ?    As  to  the 

btier  fioiat,  the  statute  only  requires  that  the  ofliee 

ibooid  be  executed  within  the  parish ;  and  in  Rex  ▼• 

'FMiw>fth  {a)  it  was  held,  that  it  was  not  necessary 

that' the  office  should  extend  oyer  the  whole  parish. 

Jlex  y.  Liverpo^  {b)   is  a  decisive  authority  to  shew, 

4ta«t  where  an  office  is  executed  in  a  parish,  though  not 

throughout  the  whole  of  a  parish,  it  is  sufficient  to  give 

a  settlement     As  to  the  other  point,  the  pauper  exer* 

tnsed  his  office  in  a  part  of  the  parish.     It  is  the  duty  of 

the  derk  to  attend  the  minister,  and  it  is  stated  in  the 

«ase  that  his  emoiutnents  arise  from  the  fees  belonging 

lo  the  office.    ^Bea/ley  J.  Does  it  appear  that  the  pauper 

i^red  in  that  part  of  Amlwch  over  which  his  duties  ex- 

^nded  ?J    It  is  found  as  a  fact  that  the  pauper  resided 

itk  'AfHtmehj  and  that  a  part  of  the  duties  of  his  office 

wef^  perfiMrmed  there ;  and  that  the  minister  exercises 

some  of  his  functions  within  the  parish,  and  derive 

^eknolatn^^ts  from   them.     And  the  fees  of  the  clerk 

UriseMt  of  the  same  services  as  those  of  the  minister. 

The  grbund  upon  which  an 'office  confers  a  settlement 

is  ncftoricty.     Iii  this  case,  the  clerk  was  appointed  by 

the  owner  ^f  an  estate  in  Andwch.     The  inhabitants  at 

iJanerchymedd  frequented  Lianervhymedd  chapel,   and 

from  time  to  time  required  and  obtained  the  services  of 

Hie' d'etic,  and  the  sacramental  elements  were  provided 

by  the  parish  of  Amlweh.    It  must,  therefore,  have  been 

fibtMous  to  the  parish,  that  the  office  of  clerk  of  that 

lAapei  waa  exercised  within  it 

(a)  Bun,  S,  a  258.  (6)  3T.R.1 18. 

<  3  D  i  '       Tinddt 
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,1981.  Tindal  and  PaOeson  eaoirk.    By  the  statute  5  O.'S. 

« 

^.,    ^         ^.  119.  s.  1.  the  justices,  at  seasioDs,  are  enabled  to  cause 
ous^Axf       any  defect  in  form  in  orders  of  removal  to  be  ameodw* 
>Naw  here  the  alleged  defect  was,  that  the  order  ww  di- 
rected to  the  churchwardens  and  overseers  of  tbeparisiof 
Uatierchymcdd,  when,  in  fact,  there  were  no  chaicbward- 
ens  of  Llanercl^jfmeddj  and  it  was  a  viU  and  not  a  parish. 
The  order  was  directed  to  the  churchwardens  as  oveiseen, 
and  not  because  they  were  churchwardens,  aad}  thecefoce) 
the  word  churchwardens  may  be  rejected  as  suiplosag^ 
They  need  not  have  been   mentioned  at  all,  B^*  v* 
Searle  (c).  As  to  Uanerchfmedd  being  described  as  a  pa- 
rish in  the  order,  that  is  a  mere  matter  of  fbrnu   All  tiut 
is  required  in  point  of  substance  is,  that  the  older  should 
vbe  directed  to  officers  of  a  district  maintaining  its  ovb 
poor.     Here  it  was  intended  to  be  addressed  to  the 
officers  of  a  place  called  Llanerchymeddf  roaiotaiouvi^ 
.  own  poor,  but  that  place  has  been  incorrectl;  desoiw* 
'.Besides,  the  objection  is  waived  by  the  appdtotshaviog 
appealed  against  the  order  by  the  description  of  choicb- 
wardens  and  overseers  of  the  poor  of  the  pariA  of 
Uanerchymedd.    Then,  as  to  the  material  f^  '^ 
settlement  was  gained  in  Andwehf  because  no  part  w  the 
duty  of  the  ^ice  of  clerk  and  sexton  was  perfwoci  in 
that  parish.     The  authorities  shew  that  the  duties  of  the 
office  must  extend  over  the  place  where  the  paop^ 
^  resides.    In  Rex  v.  Liverpool  (A),  part  of  the  chiutl^ard 
was  in  the  garish  ofLiverpool,  and  the  pauper  rt^ded 
in  that  parish,  and  it  was  held  that  the  charfih|«^ 
being  in  two  parishes,  the  sexton  gained  a  settlements 
that  in  which  he  resided;  but  there  the  duties  of  the 

(a)  I  Soft.  S.  (6)  3rJ?.  11«- 

office 


lir  vn%  Sixth  Yeak  of  GEORGE  IV.  7M 

offl<^  of  sexton  were  performed  in  that  parish.     In  this        IS28. 

««e  the  chapel  and  chapeKyard  were  not  within  the    . 

parish  of  Amlwch^  and,  therefore,  if  the  clerk's  duties        «»o<iuf 

be  confined  to  them,  no  part  of  the  duties  performed 

by  the  cierk  were  performed   within  the  parish,  '  and 

he  cannot  be  settled  in  Amlxech,     The  sessions  ha?e 

stated  evidence  relating  to  other  acts  done  by  the  clerk, 

but  they  have  not  stated  whether  those  acts  were  done 

by  htm  in  the  performance  of  his  duties  as  clerk.     The 

fair  conclusion  resulting  from  that  evidence  is  that  those 

acts  were  voluntary,  and  not  done  by  him  in  discbarge 

of  hiffduty  as  clerk.     The  sessions,  therefore,  have  not 

determined  the  point,  whether  the  office  was  exercisable 

of  right  within  the  parish  of  Amlwch^  and  the  evidence 

^ews  that  it] was  not ;  but  assuming  that  they  have  done 

so,  an  <^Sce  executed  in  a  limited  and  confined  part  of 

the  parish  does  not  confer  a  settlement     In  Rex  v.  iSf.. 

Letwrmee,  Beading  (a),  which  was  the  case  of  the  warden 

of  a  borough,  the  duties  of  his  office  extended  over  the 

whole  parish  in  which  he  resided,  as  well  as  other  pa* 

'risbes.    The  same  observation  applies  to  the  case  of  a 

consrtabte  of  a  city  comprehending   several   parishes, 

Si.  Maurice  v.  Si>  Maty  Kaliendar  {b) .    The  very  ground 

upon  which  a  settlement  is  gained  by  serving  an  office  \^ 

that  it  must  be  notorious  to  the  whole  parish  thatthe  office 

is  exercised  within  it,  Rex  v.  Holy  Cross,  West^gate  (c)^ 

Now  if  the  duties  of  the  office  be  exercised  in  a  very 

small  portion  of  the  parish,  the  fact  of  its  being  exer** 

cfeed  'M^thtn  the  parish  may  not  be  known  to  the  parish 

oifieors. 

«      < 

(«)  2  )9aiP,  13€,  (p)  1  Burr,  S,  C.  S7.  (c)  iB^^A.  619. 

S  D  4  Bayley 
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laSft  BATLgt  J.    I  am  of  opinion,  tliat  giving  a  Mr  em^ 


W^.Kwf 


aUiiedoB  to  tbe  stal*  5  G.  tf.  r«  1 19.  s.  1.  ike  sessiQi^  had 
^fi^of  *  tkb  Mwer  to  make  tbe  amendment  m  the  order  oFwom^vbI^ 
irbiahtlMBy  bare daoe«  That8tatat^eaaat%  *«TlM«iptti 
alt  qqpeats  niAda  to  tbe  justiee^al  seaaiooi  ^gmnst  jad^ 
Arams  and  orders  made  by  any  justices,  soeb  jofltwp  so 
tmtnikM'ht  sepsions  sball  upon  fdl  appeala  so  made  to 
Ibem,  eaose  any  ildiecu  ^  form  tbat  shall  be  fbuad  in 
any  socb  erigina)  jwlgmetats  or  orders  to  be  reetifisd 
and  amende/'    It  appears  tbat  in  diis  ^ase  the  <mler  ef 


aamoval  was  dtsected  to  tbe  cburohwatdens  and 
of  tbe  farhh  of  UfLntr^ymedd.  In  Ibel,  tbete  were  no 
charebwaideas  oS  Uanerckymedd,  nnd  itwssaecafa* 
lisls  but  a  vill.  TUo  persons  for  whom  tlie  order  wsa 
intended  received  it,  for  tbey  appealed  i^gahist  i^  by  tbe 
dsqcription  givsn  to  them  in  the  order.  Upon  the  qp 
peal  Aey  said,  tlmt  Lhtnerckn/medd  was  not  a  paridi,  but 
an  extra  parochial  vill ;  in  other  words,  they  idrnded  a 
misnomer ;  that  was  a  mere  matter  of  feroiu  The  cssa 
of  The  King  ir.  Great  Bedim  (a),  is  very  distioguisiisble^ 
because  in  the  order  of  removal  in  tbat  case  theie  Ms 
no  complfltet  from  the  cburchwardens  and  ovtisaersy 
nor  any  certificate  that  the  person  had  actually  become 
chargeable*  Those  were  material  focts  and  essealial 
purts  of  the  older,  for  tbe  juatiees  bad  bo  power  to  te 
move  unless  there  was  a  complaint  from  the  oversstr^ 
and  a  oertificated  person  coold  not  i>e  removed,  oaiess 
he  was  adjudged  to  be  actually  chargeable. 

The  secotid  point  forms  the  important  ^piesdea  in 
this  case ;  vis.  whether  the  pauper  exercised  an  snattd 
office  within  the  paridi  of  Amhoch  within  the  mesniDg 

(a)  S  Sir.  1 158.     £urr.  S.  C.  16S» 
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efrltieft&4fKSre?.  11.^*6.    That  statute  enAct%  <«  lliat       Snfw 

IC  «Qjr  pttraon  ahall  execute  any  puUie  annual  offiee  in  , 

tlie  pariflb'  daring  one'  whole  jem^  then  be  tbaU  be      ^"^^ 

tdjndffsd  ta  liave  a  legid  aettlement  in  the  nme^  though 

DO  mieb  Jiotice  in  writing  be  delivered  and  pubUahed  as 

khenshy  bcfbte  required.^'     The  Wgi^bture  conaidBrod 

the  aenring  of  an  office  within  the  pariah  to  be  a  matter 

of  niah.  ncAoriety^  that  it  waa  ec^ivalent  to  the  notioe 

fe^isad  in  other  cases.    The  question  i%  whether  the 

{ttuper  gained  a  aetdement  by  ccaeouting  the  office  o£ckok 

and  sextan  in  a  part  of  the  parish  where  he  resided  ? '  la 

Older  to  gain  a  settlement  by  aervkig  an  office^  it  ia  not 

necessary  timt  the  duties  of  the  offise  dmidd  be  ed» 

i](lensiYo  with  the  parish,  it  ia  sufficient  if  it  be  nototiiaaa 

to  tho.  parish  that  it  is  an  office  exerciaahle  widun  ik 

In  5/.  Mttmicf  v.  Sf^  Mary  KMeudar^  in  WimheUtr  {a% 

sod  jSS^  Mary  v.  Si^  Leufreneef  Reading (b*)^  the  duties  of 

ihe^titbingmaB  and  constable  were  performed  in  several 

parishes  besides  that  in  which  the  pauper  resided.    In 

Ret  T«  Viiiiffwwth  a  certificate  man  was  elected  and 

sworn  a  .titbingman  for  a  tithing  which  did  not  extend 

through  all  the  parish  9iFitiieiK>QrA^  but  comprehended 

dM  part  of  it  where  he  resided ;  aiid  it  was  held  thalk  it 

iKsa  not  necessary  thlEtt  the  ^ce  should  extend  through* 

out  all  the  pasish».the  act  only  requiring  the  execution. of 

mne  anoual  office  within  the  pariah.    It  is  suffieienti 

ther^fore^  logive  a  settlement  in  a  parish  that  the  dulica 

of  the  office  served  extend  into  that  parish.    The  qnost 

tioft  then  ia»  whether  the  duties  of  any  part  of  the  office 

of  sextoo  aod  clerk  of  tJbe  chapelry  and  vill  of  Ligmr^ 

^^3/mfidi  were  of  right  to  be  performed  in  the  parish  of 

(o)  1  Burr.  S.  C  27.  (b)  8  Boi.  156* 
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ISSf-  IMmtnkymedd*  LUmmhymeid  is  an  extra^parodiM 
place.  The  daties,  therefore,  of  the  o£Bce  of  dak  and 
sexton  of  the  chapelrj  may  or  may  not  be  limited  and 
confined  to  the  viU,  for  the  chapelry  and  the  Till  are  not 
necessarily  co^extensive.  The  founder  of  a  cbapel  may, 
with  tlie  consent  of  the  rector,  fix  the  limits  of  the 
cbapelry.  It  was,  therefore,  matter  of  eviileace  whether 
the  chapelry  extended  beyond  the  vill,  and  upon  that 
point  there  was  a  contrariety  of  evidence ;  but  it  appears 
^  me  that  the  sessions  have  drawn  the  proper  conciosion 
from  that  evidence,  that  the  dudes  of  the  o£Bce  were  of 
right  performed  in  the  parish  of  Amlwckj  and  that  the 
pauper,  dierefore,  gained  a  settlement  by  facharging 
some  of  tlie  duties  of  the  office  within  the  parish.  The 
reetor  of  Uanenhymddd  appoints  the  curate,  and  pays 
the  salary;  but  the  owner  of  the  X^vdiarfi  estate 
appoints  the  clerk,  and  repairs  the  chi^l.  Who  ases 
the  chapel  ?  One  part  is  appropriated  to  the  IcflSnts 
on  the  Umfdiarth  estate,  which  is  in  the  pamh  of 
Amimchi  the  other  part  to  the  tenants  on  the  other 
estate.  The  inhabitants  of  the  vHl  have  no  seats.  B^ 
sides,  it  appears  to  have  been  the  uniform  practice  of  the 
minister  of  Uanerchymedd  to  attend  occa»onaQy  ^th 
his  clerk  at  the  houses  of  the  parishioners  of  AxuksA. 
That  may  have  been  a  matter  of .  indulgence  or  of  ob» 
ligation.  Bat  I  think  the  sessions  have  drawn  the  proper 
eonclusioti,  that  it  was  a  matter  of  obligation.  Hen  if 
that  be  so,  was  not  this  a  description  of  offic6  aotorious 
to  the  parish  of  Andmh  ?  The  fact  of  the  parildi  of 
Anthsck  having  fiimished  part  of  the  sacnuBQfitd  ele* 
ments  is  a  teiy  strong  circumstance  to*she#  that  it  wss 
^nbtorioiis.  Bsirt  of  the  charges  made  by  the  church- 
wardens and  overseers  of  Amlwch  in  their  accounts  must 


m  9HE  Some  Yeab  of  GEQRGE  IV.  ^Wr 


t1i#Kiiia 

mgakM 
AxlMfWH, 


haSf^  been  fijc  bread  and  wine  furnished  to  Uanerc/fymedd  •  1  US. 
)  chapel*  That  affords  a  strong  inference  that  the  chapel 
was  erected  for  the  J)enefit  of  Amlwch  as  well  as  for  the  viil. 
I  think  the  lacf:  of  the  sacramental  elements  having  been  i 
provided  by  Amlwch  is  sufficient  evidence  of  the  notoriety 
that  the  office  of  Clerk  of  LUmerehymedd  chapel  was 
exercised  within  Amlwch^  That  being  so,  I  think  the 
order  of  sessions  must  be  affirmed. 

HoxjtOYD  J.  I  think  that  the  order  of  sessions  was 
right.  On  the  first  point  I  am  satisfied  that  the  amend- 
ment made  by  the  sessions  respected  a  mere  matter  of 
^m.  The  order  was  directed  to  the  churchwardens 
and  overseers  of  a  district  called  a  parish.  It  was  ms^ 
terial  in  point  of  substance,  that  it  should  be  dhrected  (d 
a, district,  the  inhabitants  of  which  were  bound  by  law 

^  maintain  their  own  poor,  but  it  was  wholly  immaterial 

» 

iniprait  of  substance,  whether  that  dbtrict  was  a  parish 
or  viU;  and  supposing  it  to  be  not  a  parish  but  a  vili, 
the  sessions  were  r^ht  in  making  the  alteration  in  *the 
ditection  of  the  order,  because  that  was  a  mere  matter 
of  form* 

The  other  question  is,  whether  this  was  an  office 
es^feisedble  jwithin  the  district  where  the  paoper  re- 
aidedf    I  am  clearly  of  opinion  that  ihe  pauper  must 

be  taken  to  have  resided  in  that  part  of  the  parish  whene 

« 

•the  chities  of  his  office  were  to  be  executed..  Coo- 
aideriqg  that  the  parish  of  Amlwch  contributed  to  tike 
wciimeiital  elements,  and  that  it  was  the  ani^rm  prao- 
tiee  of  the  clergyman  and  clerk  to  visit  the  sick  in  the 
p^ish  oiAmhcchy  and  beyond  the  limits  of  the  chapelry ; 
and  that  the  pauper  resided  in  diat  part  of  the  pariah 

wberem 
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wherein  his  duty  was  exerciseabie;  I  think  that  be  gamed 
a  settlement  in  that  parish. 


tTliaKuMi 


1.. 


LarrLBDALE  J.  I  am  of  the  same  opimon  upm  beth 
points.  It  is  perfectly  clear  that  the  panper  served  Uie 
office  of  clerk  and  sexton  in  the  chapelry  of  Uanerefy- 
9uddi  the  only  question  is,  whether  the  ohepdry  exteiMb 
Into  the  parish  of  An^wck^  for  it  is  not  necessary  that 
die  duties  of  the  office  should  extend  over  the  whole 
parish.  It  appears  to  me  from  the  fects  in  tiie  csse^ 
that  the  chapelry  does  extend  into  the  parish^  fer  Ae 
Umfdiarth  estate  is  in  the  parish,  and  agreat  proportioii 
of  the  seats  belong  to  the  dwellers  on  that  estate^  tOnA 
lliA  <iwner  of  it  appoints  the  clerk.  A  chapdry  h  not 
necessarily  oo-eietensive  with  a  vill,  and  there  is  nothmg 
iti  this  case  to  shew  that  the  chapelry  and  the  till  are 
Qo-terminous*  The  inhaUtants  of  the  vill  hare  do  seats 
til  the  cburehy  the  persotis  who  attend  there  come  from 
cither  parishes,  AmMch  being  one  of  them.  The  re- 
pairs are  done  by  persons  living  not  iti  the  vill,  bof  in 
the  parish  of  Amhock.  That  parish  fornisbes  the  sacra- 
mental elements.  The  chapelry,  therefore,  is  a  district 
known  to  the  law,  extending  into  the  paridi  of  AdwA, 
and  the  office  liavbg  been  served  there^  J  think  the 
paliper  gained  a  settlement  in  Amlwch. .  It  is  quite  dear 
(hat  there  was  suffideat  notioe  to  that  part  of  the  pai&b 
where  the  pauper  resided^  that  he  served  the  ofice  of 
derk,  and  that  is  sufficient  to  confer  a  settlemeot. 

Order  of  sessions  affirmed. 
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Shaddick.  Administratrix  of  J.  Shadd^/  "  /fjuf/^^->-^ 
against  Beknett,  Gent,  One,  &c. 

'T^HIS  was  an  action  brought  by  tbe  plaintiff^  as  ad-  Tb«  lum  nco- 
ministratrix  o(  J,Shaddicky  a  clerk  of  tbe  courtordictistob^n- 
chancery,  to  recoYer  from  tbe  defendant  26/.  for  business  for^i^*th(f^ 
dona  by  him  as  clerk  in  court  from  tbe  ^ear  1807,  to  JJ^^**!,?  ^iju- 
I6s  death  in  1818.   Plea»  first*  the  general  issue;  seccmd^  ^*  London 
tbe  statute  of  limitations.     At  the  trial,  it  was  proved,  quesu  act, 

39&40  6.S. 

that  tbe  business  was  done  by  the  deceased  for.  the  de-  c.  i04. «.  is., 
fendant  between  the  years  1807  and  1818,  and  that  the  when  the  en- 
bill  of  costs  amounted  to  the  sum  of  26L     In  order  to  exceeded  ^.) 
take  tbe  case  out  of  the  statute  of  limitations,  tbe  plaintiff  ^retbim^ 
put  in  SL  letter  from  the  defendant  dated  in  January  1825i  ^^^  ^^^  ^ 
in  which  be  stated  that  he  did  not  owe  the  estate  of  the  ^^  ^«  *^}'?"'.^ 

andtbeplamtiff; 

deceased  more  than  S/.     The  plaintiff  having  obtained  in  aoiwer  to  a 

.  plea  of  the 

a  verdict  for  that  sum,  a  rule  nisi  was  obtained  for  en*  tutute  of  limit. 
tering  a  suggestion  on  tbe  roll  under  the  London  court  a  promise^ 
of  consilience  act,  the  39  &  40  G.  S.  c,  104*  s.  12,,  by.  ,,to  s/.  oSjT 
which  it  is  enacted,  "  That  if  any  action  shall  be  com-  J^eT-^ntiff"*^ 
menced  in  any  othe/  court  than  the  said  court  of  re*  ^ 

•  *  to 

quests  for  any  debt  not  exceeding  the  sum  of  52.,  the 
pUintiff.  shall  not  by  reason  of  a  verdict  for  him,  be  en- 
title to  any  costs  whatever." 

^Scarkti  and  Tindal  now  shewed  cause.  This  action 
was  broughf  for  a  debt  originally  exceeding  the  sum 
of  5/.  The  statute  of  limitations  does  not  destroy 
the  debt,  but  only  bars  the  remedy.  Tbe  debt  ori- 
ginalfy  contracted  continued,  and  the  action  was  brought 

for 


was  not  entitled 
coati. 
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1MI«^  for  that  debt  ITiis  is  a  case,  therefore,  not  widiia  the 
words  pf  the  act  of  pari  lament  Besides,  it  was  impossible ' 
for  the  plaintiff  to  know  that  the  defendant  would  avail 
himself  oF  the  statute  of  limitations  as  a  defence,  and  if 
he  had  not,  then  tlie  plaintiff  would  have  been  entitled  to 
recover  the  whole  debt.  Clarkw.  Askew  {a\  and  Bateman 
V.  Smith  (5),  do  not  apply  to  the  present  case,  because  the 
words  of  the  statutes  on  which  those  cases  were  decided 
were  very  different  from  the  present  The  first  of  diose 
cases  arose  upon  the  Southwark  court  oFrequests  act  The 
words  of  that  act  are,  **  Tliat  if  it  shall  appear  to  the 
Judge  that  the  debt  to  be  recovered  by  the  plaintifr 
doth  not  amount  to  405.,  &c.,  the  plaintiff  shall  pay 
the  defendant  costs/'  The  second  case  arose  upon  the 
Middlesex  county  court  act,  which  gives  the  defend- 
ant double  costs  if  the  jury  find  the  damages  for  (be 
plaintiff  under  405.  In  those  cases,  the  debt  b^fng 
reduced  below  that  sum,  in  the  first  case  by  part 
payment,  in  the  second  by  the  plea  of  infancy,  were 
held  to  be  within  the  acts  of  parliament  Harsani 
V.  Larkin  (c)  comes  nearer  the  present  case,  and  the  de- 
cision was  in  favour  of  the  construction  now  contended 
for.  There  the  Rochester  court  of  requests  act  enacted, 
that  debts  of  a  given  amount,  contracted  within  tlie 
jurisdiction  of  that  court,  should  be  sued  for  in  that  court 
only.  The  jury  found  a  verdict  for  the  plaintiff  lor  a 
sum  less  than  that  specified  in  the  act  of  parliament,  the 
original  debt,  which  was  much  larger,  having  been  re- 
duced, partly  by  payment  before  action  brought,  and 
partly  by  the  jury's  having^  estimated  the  work  done  at 
a  lower  price  than  it  had  been  previously  estimated  by 

(«}  BEaHt^B,  (b)  }4Easl,50l,  (c)  5Srod.iB,9^» 

sunreyow 


IN  rm  Sixth  Ybab  of  OEOROE  IV.    .  7Wr 

sarveyoiiB  appointed  by  the  parties,  and  that  was  held        lMi» 
not  to  be  a  case  within  the  act. 


Adolphi^  contra.  The  act  of  parliament  contemplated 
only  such  debts  as  were  recoverable  by  action  in  a  court 
of  law.  It  is  true,  that  Cktrk  v.  Askeuff  and  JBateman 
V.  Smiihf  were  decided  on  acts  of  parliament  somewhat 
differently  worded,  bat  all  the^  acts  being  in  pari  ma- 
teri%  ought  to  receive  a  similar  construction, 

Abbott  C.  J.  I  am  of  opinion  that  the  debt  fpr 
which  the  action  is  brought  must  be  ascertained  by. 
the  sum  wluch  is  afterwards  actually  recovered*  The 
verdict  alone  can  be  evidence  of  the  sum  recovered. 
By  holding  otherwise  we  should  often  open  a  door  to 
great  litigation*  Although  there  may  be  some  difierence 
of  expression  in  the  different  acts  of  parliament  by  which 
jurisdiction  is  given  to  courts  of  requests,  yet,  as  they 
all  have  tlie  same  object,  I  think  they  ought  to  be 
similarly  construed.  It  has  been  said  that  the  original 
debt  continued,  although  the  plaintiff  was  barred  from 
recovering  the  greater  part  of  it  by  the  statute  of  limit* 
Qtions;  but  I  think  that  within  the  meaning  of  this 
act  of  parliament,  there  can  be  no  debt  without  a  legal 
remedy  to  enforce  tlie  payment  of  it.  The  rule  for 
entermg  the  suggestion  must  be  made  absolute. 

Rule  absolute. 
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The  King  against  J.  Adlabd. 

ApmnoDisnot  INDICTMENT  charged  that  the  defendant  wis  an 

liable  to  senre       X  " 

the  office  of  inbftbilBOt  and  residing  within  the  paiish  ^  Saint 

oontteble  unleei 

he  be  rniant  in  BaHholomew  the  Greot^  in  Londoii^  and  able  and  liable  to 

the  peiiibf  end  .  .         .  ,       i      i^ 

therefore  a  per-  serve  the  office  of  cofistable  for  the  said  pansb ;  that  be 
rhouiTand"*  was  duly  elected  and  appointed  to  be  one  of  the  coo- 
?J!  rat^^r*  i^bies  for  the  parish,  and  that  he  neglected  and  refused 
!T**5^  -  to  take  upon  himself  the  execution  of  the  said  office. 

ana  carrying  on^  ■^ 

the  trade  of  a     The  secoud  count  was  similar  to  the  Brst,  except  that 

pnnter,  fre- 

quenUog  the      jt  averred  only  that  the  defendant  was  an  ishabitant  of 

houie  daily  on 

all  working       the  parisbi  leaving  out  the  words  ^^  and  residing.' 

daTtf  ^''d  some*  «    <• 

times  remain-  The  defendant  pleaded  not  guilty.    At  the  trial  befiire 

1^  the  nighP  Ahboit  C.  J.,  at  the  London  sittings  after  Easter  term 

norsiceping  in  1^^)  ^  verdiot  was  found  for  the  crown^  subject  to  the 

^  lUbu'to  opinion  of  **s  Court  on  the  following  case. 

i^e  the  office  fhe  defendant,  on  the  22d  of  December  \B2%  and 

of  constable  m 

the  parish  for  Several  years  preceding!  occupied  under  a  lease  al  a 

where  the  house 

b  situate.  yearly  rent  of  6BU^  certain  premises  in  Great  Su  Bar* 

thotomew  Closer  in  the  parish  of  St.  BartMomem  ike 
Greats  and  he  continued  to  occupy  Uiem  froaftthenoa 
till  the  time  of  the  trial»  but  lived  in  an  adjoining 
parish,  two  or  three  yards  out  of  the  pariah  of  Si-  Bar* 
tkohmew  the  Great,  For  the  premises  so  occupied  by 
the  defendant  in  St.  Bartholomew  the  Greoif  be  was 
assessed  in  the  said  parish  at  25/.  a  year,  and  paid 
the  church  rate  and  poor  rate,  and  aU  other  pariah 
and  other  rates  in  the  said  parish.  Upon  these  pre* 
mises  the  defendant  carried  on  the  trade  of  a  printer, 
employing  in  such  trade  a  considerable  number  of  men, 

and 
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and  tbedetedant  himself  for  die  porpoM  of  hbtr^  IM5* 
WAS  in  the  habit  of  resorting  to  the  premises  on  woildng  ^CTL. 
dsysy  and  attending  there  from  an  csrly  boor  in  the 
mommg  tiU  a  late  hour  in  the  efemng^  and  at  some 
times  he  remained  therethrough  Ae  night  at  work ;  but 
ndtfaor  the  defendant  nor  any  other  person  slept  on 
the  premises,  which  were  in  no  way  calcwiatfd  for  a 
dwdling-hoose,  being  fitted  up  only  as  a  eoontiiig* 
houses  printing  offices,  and  warehouses.  The  deftndan^' 
tm  the  f2d  December  1M8»  was  duly  diosen  one  of  the 
oonstsUes  for  the  said  parish  for  the  year  ensning.  The 
dcjfandant  refused  to  take  upon  Umsrif  the  oflfae,  ellsipi^ 
that  he  was  not  liable  to  serve  the  samey  on  die  ground 
that  no  person  slept  on  the  premises  occupied  by  bmi 
within  the  parhb  of  Si*  Barikehmm  Ae  Oreai.  The 
cane  was  aigued  on  a  former  day  in  this  term,  by 

JBdZdnui  for  the  Crown.  The  questioQ  in  ihis  case  is, 
whether  the  defendant  under  die  circumstances  stated  in 
the  case  was  an  inhabitant  of  the  pariah  tXSaifUlkuiJKh 
lomem^  and  liable  to  serve  the  office  of  constable.  In 
Bex  ▼•  Pcgftukr  (a)  the  several  partners  of  a  firm  had  a 
dwelliiig  houses  yard,. and  premises  in  a  pioriBh  ill  ZLoii- 
doHf  whidi  was  frequented  daUy  by  all  the  partners  for 
the  purposes  rf  business*  None  rf  them  resided  there^ 
bat  the  house  was  inhabited  by  a  clerk  who  managed  the 
business  f<»  them,  the  rent,  rates,  and  taxes  befaig  paid 
by  the  firm.  In  diat  case  one  ct  the  several  partnera 
was  held  to  be  a  householder  within  the  4S  Elit.  c.  S.,  and 
liable  to  serve  die  office  of  overseer,  and  that  the  same 
ooQstruction  was  to  be  pirt  i^>on  the  statute^  whether  it 

Vol.  IV.  S  E  imposed 


AM^ftfiw 
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188S«       inposedafaiinkn,  or  codiBtred  a  privilegtt^;  uiAJtm 

▼.  HttU{a)f  k  an  autboritgr  to  the  same^ftok    Ttim 

agahtit  oues  turoed  on  the  meaDUig  of  the  void  hon»hnkfcfi 
fiM  qncation  heffe  is^  whether  the  defendant  be  an  in* 
babitant  liaUe  to  terre  the  offiee  oi  niowtihlffj  Jjcvd 
Cake^  eomuentiog  on  the  statnte  of  brid)j;iea(i)  «biab«m 
poaes  the  bnrdcn  of  making  biidget  on  tbe  lahihittjiH 
ofthethve^  says,  <<  The  word  mtaMaitlf  ia  the  laigBrt 
void  of  die  kind;  for  although  a laan  be  dwettng in i 
honse  in  arfereign  opunty^  ridinj^  tkjf  or  town  eeipo* 
tate^  yet  if  he  haA  hnda  or  tanements  in  his  o«n|Ma^ 
sesBion  and  manuranoe  in  the  ooontyi  vidti^  d^  or 
town  corporate  where  the  decayed  bridge  ia^  he  isan 
inhabitant,  both  whore  htf  person  dwcyetb»  and  whoa 
he  bath  lands  oc  tenenienta  in  his  own  poseeaamiwilhiB 
this  statnte."  This  is  an  anthority  toshev^diaft.af«lfy 
may  be  an  inhabitant  in  a  place  where  he  does  aoiak^. 
Lord  Cake^  in  a  note  to  Grie$k!^9tsBse^(e}  aagi^  that^ 
oommoa  law  requires  that  the  oonalriile  ellodd  bo  iifl' 
neua  homo,  i.e.,  Bpt  and £t  to  eseoote  the  aaid  eiieaf 
<<  and  heis said  ia  law  to  be  idoaaas  who  has  liiasevthaat 
things,  honesty^  knowledge,  and  abUtty ;  hoaes^  to  C9»- 
toute  his  office  truly,  without  mitljce,.  affiadioa,  or  pa^ 
tiality ;  knowledge  to  know  whathaougkt>dn}y  todoiaad 
ability,  as  wall  in  estate  as  in  body,  that  he  may  ioMd 
and  execute  his  office  when  need  is,  diligenliy."  Hoar  a 
person  who  does  not.sk^  in  aparish  ordiatiiciaai^ 
have  all  these  qualities  whieh  Lord  Coke  deieribaa  Ibi 
Word  idomus  to  comprehend,  and  which  reodflr  the  ii^ 
dividual  a  fit  person  to  serve  the  office.  In  J^fftfof^ 
caae(^  it  was  decided  that  a  person  who  occupied  Jands 

(o)  1  A  4-  C.  125.  (6)  2  InU.  702. 

(c)  8G;.  75.  (rf)  5Co.€l. 

in 
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IteKtfl* 


itf  lUparUi^  bitt  did  not  dineU  in  it  ivM  «  {wrisUoiier       IMS. 

lUbto «M«ribiit6  to  the  cbansli  rote^    And  it  was  re- 

folf«d  that  fidtliOQgh  the  boote  wbereia  J^/fhey  dwelt 

mn  in  another  parwh,  yet^  forasmuch  as  he  had  Indb 

IB  die  fniik  ci  Sk^0sham  in  hb  pmper  fMMession  aad 

BUMNoiee^  he  ^ms  in  kw  parochhmut  de  Hag^eskam* 

''  fW  die  plaee  whei^  he  lies,  sleeps,  cfr  eats,  doth  not 

SMks  hlfli  a  paiiiAiioner  only ;  hot  forasmuch  as  he  ma- 

waam  land  fa  HK^fesftinii^  and  by  dmt  is  residaat  <npon  it, 

dMMakBaUm  a  parishioDer  of  HiayfesAiim  also  as  to  this 

pnpese.*'    It  is,  ibevefere,  cleat^,  that  a  pefson  is  bound 

to  bear  pecuniary  burdens  ki  the  character  of  an  inhdbtt^ 

ta^  akhoi^h  he  does  not  dwell  in  the  parish.    The 

sfite  of  oonstible  may  be  senred  by  deputy,  and,  there^ 

lM>ft,  it  is  in  the  ttature  of  a  pecontaiy  burden.    In  Bex  v; 

Olapi>(a}  a  peiaoa  who  occupied  lands  in  a  parish,  bnc 

who  llted  out  of  it,  was  held  to  be  bound  to  receive  a 

pferUfc  iqiprsntlce^  and  in  Bex  v.  The  Directors  and 

Quasiiam  ^ike  JPoor  rf Tim^ead{b),  Lord  Kentfon  ex- 

prsflly^aid  limt  the  wotd  inhabitants  as  used  in  the 

ittd  of  48  EUz,  c.  2*  had  been  held  not  to  be  confined  to 

nsisms*    -it  may  be  said  diat  if  in  an  indictment  for  a 

bvigiary  tlie  house  had  been  described  as  the  dwelling 

heaseof  the  defendant,  that  averment  could  not  hav6 

heaa  supported  by  proof.    That  may  be  true»  but  it  does 

tm  feUow  that  the  defendant  may  not  be  an  inhaiMtaftI 

iiiMe  to  serve  Ae  office  of  eolistable ;  he  is  equally  ft 

ftr  die  oAoe,  and,  therefor^  'coraes  within  the  mean- 

mg  4f  the  word  idoneus,  whether  be  sleep  in  the  housd 

tnr  not 

(a)  S  7.  R.  107.  (b)  3  7. 12.  SS5. 

« 
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TTf  CAflBS  IH  MieHABEMA^a'Bittfe 


iAr(l||  tamed  OB  tfasflMaoiiiiff^J^irai'tfaMilidiHdid^^ 
^4^  Ib  isdttrved  ta  €nly  fer  tltei'j^ 

iOMMiBivastticiuioManiiilishilnt.  Andl  in  Co«i^  Dlqf • 
'lit..  £tt«»  M  6.y  tlMfe  oaia  M  ckifed^  ID  dHH^ 
^^dbdoiiB  of  tlie  rmcmis  consteUe..  Jfc^hyfc.' rMni(j) 
fO^  dmUM  diat  iIm  paHy  wet  vAtetbk  as  aiMHwlhmtr 
-to  jfko  ^rcpsir  of  Iho  i:biiroh«  A  paidsbiopeB  k  iMiAf 
nwMity  fli  lo  Mrye  the  offioe  of  faiMdbl%4bpii||MM 

.bil  coimo^Dlturyon  tbe  staUiteof  fari4g89(^«V%.f^Aiit 
.^oftiy  €qrpoiitfioQ  and  hodf  politic^  reading  cUi  al^ 
;  (poun$yj  &Q.  or.  having  lands  or  Mifimfirtft'iit  >aigd>Ul^ 
lie*  are  iobaUtaQta  there  wUkyi  tbe  piiitneir:4S  ttfs 
4ila|aW  But «  Goiporalioa  cannofc  be  aaidlogiPiHifr 
.;t0  te  inhabajBnti  wiihin  tike  itMaiii^  of  lUs  iuyiilwair 
:  TlijMCt  M^ritioi  only  aheur^  that  whure  the  oi^edboClle 
Ja«f  is  to  impoae  a  pemoiaiy  burtbtap  apd  it  is:  jiopBiad 
^  ob  aariiahiteiit^  eo  nomine  peraoia  j«ho  do  not  dmlUn 
,  iboiplaoe  where  the  bttrifaeo  !$  to  be  impoaed»  maycottie 

Hi^  the  maawog  of  tho  word  h>bobi|antflb  aoMtort^ 
iritb  Jtftnepee  to  the  aiilffi^  matttf  to.iiibiA>it  ia  Ate 
anRfiii^*  Bat  the  d)|ty  «f  the.  ^ofiee  iiC  oaMftaUe^ls 
IFjaoUljr pm)oiial< ,   Aipi^ C&fRp(/)  leta  .»  «iie.wfci(h 

« firoip  4a  tbe4AiVfte»^?«  whidi.olMgwpei)ioi|luU^fo^ 
of  their  paciiuioy  fibiBtgr*.  ll  is  r$ald»  lmNi*,i4lMt;die 

:^  dtfendaot  is  liable  to  secv^  tho  flffieeit^toaosiBfaliV^an 

(tf)  lB.iCA2S.  (i)  1^.4^0.478. 

(e)  8  Of.  75.  ((0  5  Cb.  65. 


iiMfla'SAM^liiUl'JAiaEfltEBQBjni.  ITT 

■n^fie^  aSSa^iiamMBkwUuh  be  dOoipiphi^UCUie 
,|w*liti  ■Miiiiigtofaa.—kiint  «awil>  witliiarvto)  llDmk 

sitid>4J$MU 9064. is  «iiBd.    b  3JEiWb)J^oa  tiodnM. 

xilDi^'m^lSii iti^  ezpmdy  laid  down^  that  oonnai^m 

1wab%dbto  dank  to  die  eooEtJeet^  wiU^tli^pB^ 

vii)nBlB/  ^ibereof  he  diitli  net  nside^  in  r4q)«ot  ^of ^aky 

ThmAmki^  be  may  faaf^-widiia  tba  JwisdlBlioii'^ift; 

ite'diaft  n^siiit  of  Ibb  kind  ir  doa  iit-ip^/n^^  Ae^tt- 

•aii^t^'inQ^iaad;  but  only  m  teipeol  af  the:pi<»aMil 

-rerfdeti^a:^  el  tba  party.    And  ^  if  %  Mttoi  faava  a^  teWe 

^^Adsh^iMwIa  upoo  tbe  preeincts  of  two  lee/b^  he  Aill 

(dtt  Ua  nAptotheooQit  withiD  diejuriaditlioii  efifMoh 

4iia'  biaMianibir  Itaa)"  and  «  Jnf.  les*  ia  tit<A    'It 

^  &an'  chMsfbra,  that '  dM  constable  ia  U>  be -«|^ 

piihmM -fey  Aa/rManCs*  within  the  laeti  and  he  nraat 

:be«boiNai  out  ct  dwt  body»  becaoie  the  Court  hafeilo 

:^|i]iida0^ini  t>«ev  paraona  rending  out  of  thepfadttafi&Mif 

^dieiliet^  tbty  ocadd  not  impaaa  a  fine  upon  auak»a 

'pkmkk:Ast  jbt  aitWMtii^  Ihe  leat.    In  hotdBMMfs 

'^Rpioliu^m^qS^qfCant^         it  ia  hrid  doi^p 

Ihaa^itba  ^p^ttf-  eonMaUes  in  towns  ought  to  be'  oif  the 

hiatar)eon  of  xeiianm  in  the  tame.    In  IVMnfa  catefft) 

a-'^paaial  caatom  was  aD^ed»  ibr  all  bonsehcfldeni'!  to 

^Mrte'^the  offlea  of  eonstaUe  cut  tithingntanv.by  tnrils, 

-'  iMieofdli%'  m^^  siliiatiaii  of  their  koUseSi  a«d  ifrWte 

hddiia^be  bad  ..  The  custom  wonid  hafebven  'imki- 

j^tefUiiShmMicUiKU  wereliable'by  coinlnaiilaiw^:^l&ie 

Stat  29  G.2.  c.  85*9  which  is  an  act  for.  appointing  a 

(a)  Atfpaff ir<ala  foit>.  p.aii.i  «L  isoo^     ^  CcNC&ir.  ass.  . 
^jr*i\4yt    '  ,  sufficient 


«.. 


'» 
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nasi  mdUmit  tmmhut  of  wnltftfaleB  ftr  ffaimlnMer^ 
-jTT^  Ikattiie  pecsont  ^hoidd  iie  kaawn  riMlbff  <>widii»  fkc 
obj  aad'iaieity.  If «  pai^  be  lkdi>le  t»  «Br««^lfce«fln 
of  oOMttUe^  in  Tcqicet  of  a  ttpert>eat»  Im  mKidsoiw 
liabk  itt  inpoel;  cf  a  oow««hed»  a  fleld^  mt  a  gmfati^ 
and  tbk  dbmridky  will  f oUtiw^  that  lia  my  to  oiiln* 
«fKm  ta  €erve  at  tto  tatoe  liiM  in  ifiAoft^ 


i  Ammvt  dJ.  TIm  quostion  in  due  ose  waa^  mb^ 
thea^tha  dfltedabt  mtt  by  law  liabte  to  serae  iba  dito 
ofoonttaUe.  And  the  &ctB  staled  in  ito  spaoHil  caa 
nM  the  qaertkm,  ^ethev  the  oeoapier  of  a  tacoiiDt 
in  a^  pariah,  not  naed  aa  a  dwtUiBg^hoiiae^  to  Uataia  t» 
aavaa  thb  affioe.  The  qnaaliini  will  to  Iba  saaRr  ^^^ 
Ihffir  tto  laneoEieat  oonsitt  of  buildhig  or  land,  af:  moaettt* 
toa  vakie  in  aiipport  of  die  proseeadoa  it  waa^^Doi^ 
iendady  tbat  siieb  an  occapiar  ia  an  intobiiaiitof  dMt 
pariah  aiietehi  fSkt  tanemenl  ia  attaalc  |  and  Av  OHay 
povpoaaa  ondoobtadly  he  ia  ao*  Bat  tlia  vofd  tot 
tobitaatf  l&a  many  odwr  aroida  ia  oar  oim  aai  ottor 
toiguagea,  irariea  in  ita  ioport^  acooiding  tatto  aafafaal} 
to  wfateh  it  m  applied*  It  nay  be  aaid  ganenDy,  that 
aaoh.  an  ooeapier  ia  an  inhabiiant  far  att  paipofer  al 
p^RBuaiy eharge ;  far tto ttorcb xalB^  towhichby^tor 
aH  ictoUtanta  are  said  to  to  eontribatocyi  to  ito*n>« 
oaira  of  tto  bighwi^  by  the  commoa  Unr ;  to  ito  sa« 
pair  of  bcidges  by  tto  statute  9fiJX»8.  «.&,  ifiMi% 
tto  oomnwa  toi;  Load  Oris:  ia. his  quamaulaiy  ca 
flaa  statale^.d£iie.;702^  after  obearrii^  OaatAt^dmA 
JbtoUfaM^  is  tto  holiest  word  of  the^Und^  at|drd^^ 
11^  fdl  oooi^iere  as  inhabitawta  within  the  meaaoig' of 
tto  alfttoto^  sirfa,  ^ttot  aermnts  are  not  withai  ^Aa 

-  8a  statute.'' 
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^HT*f^  nrtrfHiintioiwd  m  the  atetait  af  jBteoiilt^  iv 
vii<iftid»bilMito.  Bat  in  dLtbflM  CM<i,  «  ww]in»' 
pitfy  rimmrtd  onlfaeiwtof  thedefimdut^  ttecAitttt 
ifbianipQEa aun  of  moaef  bf  taxadon of  tho ppopuHji 
^iihia  Ibe  dntrid,  at»i  lor  Ae  paTpoM  of  oadi  taMiM^ 
it  is  idboUy  immalrtriit  whether  thee  occopifer  iiei  •  n^ 
lidaU  ^vitbia  the  diatrict  or  wiUioot ;  and,  therefore^  a 
non-resident  occufner  aoay  not  luureasonably  be  deemed 
aoL  inhabkanl  fior  aiich  a  pmgpoar^  where  that  mid 
h^iliena  to  be  the.  only  word  uaed  in  the^dBseripiioft  of 
die  penooa  wher  are  to  bear  the  bmthcD. 

JSnt  die  office  ef  ooMtaUe  ie  ef  a  different  ehanaelfli^ 
ii'is  ;a  penonaW  not  a  pecaaUiy  senriee*  It  ia  ,ta  be 
pecfenned  b j  peieoaid  aitnadaaoe  within  the  diatei<i^ 
the  eonataUe  ia  aoppoaed  to  be  known  to  idl  the  ibh 
habitaaitt  within  the  diatriec^  and  thqr  are  Iwmd  la 
ypM  obedience  to  him»  and  to  be  aeiirfii^  tothim  aft  Up 
epawaaad^  in  the  eaerdae  of  fab  hmfU  aiithoriiy,.  b 
aeeieiil  times  the  constable  was  most  genenlly.appaiiilsd; 
at  die  leat  or  Tiew  of  fnuriiplec%e»  and  stift  is  so  afir' 
psialed  ha  flwigr  pleoest  tboa^  by  reason  of  the  daenaiif 
of  (ttmt  opiMrtf  other  modes  of  ap(x»iotiaent  hate  .been 
iatodoosd^  end  are  naiw .  fnobabl j  heoooia  the  meet 
gmsai.  A  reCaceacey  howe«w»  to  thiamodie  of.apn 
peintamntj  iduflh  lalqr  perhaps  be  eoasideesd  aa  tlie 
seigia.^f  the affics^  wiH  he^  to  shear  the deacviptknol^ 
BfOaaaettaUetoeerfeit;  Now  the  ^iear  cf  ibankpiedffr 
tadbaosti  naHregaa%  spohsB  of  ia  our  hooh^  asitha  tiew< 
6f  the  resiantB  within  the  leet  The  eonfetaal  few  af 
nttrgiaga  paewiqition.  finr  a  leet,  is  to  call  it  k  vieWMoS 
fienhphrfge  of  iril  the  iahaWlaala  and  rewanta  widiitt  iim 
and  if  at  any  time  the  word  inhabitant  oocuiii 

alone. 


larlClis 
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IMKi       aloM,  it  is  evidently  med  in  the  mom  of  raMiit»  m  m 
the  allegation  of  the  cuatom  in  Qriedtg^$  caae^  S  Ch.  ?f. 


n^dMi  By  the  statute  of  MaHbridgef  c  10.  where  the  afaerifs 
toiurn  is  spoken  o(  it  is  enaeted,  that  Aeae  wko  hava 
tenements  in  diverse  hondreds  need  not  atlsod  the 
lonrnsf  except  in  die  baili^eks  wheiem  thsj  ave  eoii» 
versant.  And  upon  this  Ixxrd  Coie  says,  S  jfiitf.  m.9 
^  If  a  manhath  a  house  within  two  leets,  he  shall  be 
taken  to  be  conversant  where  his  bed  is."*  Thb  is  a 
plain  authority  that  the  word  inh^ttant^  when  the  view 
of  frahkpledge  is  spoken  oft  cannot  mean  an  occofiia; 
It  also  cannot  have  that  meaning»  because  aB  males 
above  the  age  of  twdve  years  were  bound  to  attend  and 
do  suit  and  service,  many  of  whom  couM  not  be  oeca- 
piers.  And  if  occupiers  as  such  were  not  membccs  of 
die  court  ieet^  nor  bound  to  do  suit  and  serrioe  there^ 
it  seems  necessarily  to  follow  that  the  Couit  oottld  net 
require  them  to  take  this  oflSce. 

It  was  argued,  however,^  that  a  noni^resident  oeoqiier' 
may  be  appointed  to  this  office^  because  it  may  be 
cuted  by  deputy.  I  do  not  know  that  die 
can  substitute  a  depuQr  <^  hu  own  authofitjr  aionei 
without  the  sanction  or  consent  of  some  other  aadiori^; 
but  supposing  that  he  can,  we  think  it  by  no  means 
foUows,  that  he  is  therefore  compellable  to  take  u|miIi 
him  an  office  in  its  nature  requiring  perscmai  serHees 
especially  where  no  necessity  fo»  his  appointttient  ia 
shewn.  For  these  reasons,  we  think  the  verfiec  taken 
at  the  trial  should  be  set  aridci  end  a  venfict  Altered 
for  the  defendant. 

Judgment  for 


:  .  ->  (  ^  i    I 
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granted  by  tiM 
crown  to  ■  car* 
pontioo  caamot 


The  King  against  Westwood, 


f^UO  warranto  for  usurping  the  office  of  bi^rgeis  Aduunar 

of  Ckepping  Wycombe^  in  the  county  of  Bucks.  *™ 
Plea,  first,  that  Ckepping  Wycombe  has  been  a  borough  b^puSuy 
from  time  immemorial,  and  that  during  all  that  time  JJjJJj^'^j^rttr 
there  have  been  within   the  borough  «  mayor,   two  otcn^tm^^ 
bailiffs,  and  an  indefinite  number  of  burffesses,  of  which  pre-exbting 

corpontion.' 

bttrgesses  there  have  been  twelve  sometimes  call^  prin-      The  powtr 

to  Qislui  bvc* 

cipal  burgesses,  sometimes  capital  burgesses,  and  for  a  laws  b  incidMt 
long   time  called  aldermen,   who,    together  with   the  bwij  of  every 
bailiflfs,   have  been   a  common   council,   to  assist  the  ^a'^Sl^m^ 
mayor.     That  fi-om  time*  immemorial  there  hath  been  *^>e*^^!Iekct 
an  ancient  and  laudable  custom  within  tlie  borouerlu  *»dy  power  to 

°  ^   make  bye-wwe 

that  the  mayor  and  common  council  for  the  time  beins^  touobing^er* 

taio  matters 

or  the  mqor  part  of  them,  duly  assembled  together  for  therda  iped* 

,  *         t*  •  •        «       1  «       <  ^^>  ^'^^  ^<^* 

that  purpose,  have  irom  time  to  time  by  themselveSf  not  take  away 

and  without  the  concurrence  or  assistance  of  the  rest  at^krge^their'^ 

of  the  burgesses,  nominated  and  elected,  to  us,  &c,  such  ^^^^  make 

person    or  persons   to  be  a  burgess   or  burgesses  of  j'^^'^JT*^"^' 

the  said  borough,  as  to  tliem,  the  mayor  and  common  *•"  not  iped- 

cbuncil  for  the  time  being,  or  the  major  part  of  them  so  charter. 

assembled,  hath  seemed  meet.    Defendant  then  alleged  poration  con. 

his  eleotion  according  to  the  custom.     The  second  plea  bailiff*,  laderT* 

was  similar  in  substance,  but  stated  generally  that  there  ^^^%f  ^' 


whom  the 

^iliffs  and  aldermen  were  diosen  out  of  the  burgesses,  aod  formed  a  common  coundl,) 
Aod  the  diarter  gave  to  the  mayor  and  burgesses  power  to  elect  burgesses ;  and  the  «orpo* 
ration  at  large  made  a  bye-law,  vesting  the  right  to  elect  burgesses  in  the  mayor  and  com- 
mon council :  Held,  that  the  byeJaw  was  good,  the  burgesses  at  large  being  represented 
by  the  common  council*  inasmuch  as  the  buliffs  and  aldermen  wbo  composed  the  common 
council  were  elected  from  amongst  the  burgcuci,  per  Uotroyd  and  Litttetlat^  Ji.  DisatA- 
Aienta  JSayleyJ, ;  Abbott  C.  J.  dubitanle. 

Vol.  IV*  5  F  ought 
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1825.       ought  to  be,  and  was  a  common  council,  without  statui^ 
*"~^        how  it  was  constituted.    The  third  plea  alleged  that  the 

The  Kim^ 

acainji        boiot^h  of  Chepping  Wycombe  had  been  /rom  Ume  im- 
memorial an  aneient  borough),  and  that  tong  before  a&d 
at  the  time  of  granting  the  tetters  patent  thereinafter 
mentioned,  the  burgesses  of  the  said  borough  were  a 
body  politic  and  coiporate  called  and  known  by  the 
name  of  maryor,  bailiffi,  and  burgesses,  and  that  from 
time  immemorial  there  had  been  an  indefinite  number  of 
burgesses  within  the  said  borougfa,^  and  diat  king  Gar.  S« 
in  'the  15th  year  of  his  reign,  did,  by  letters  patent, 
^  grant,  ordain,  constitute,  and  confirm  to  the  said 
mayor,  baiKfis,  and  burgesses^  that  there  should  thence 
forth  be  one  mayor,  two  bailifi,  and  iwdve  discreet 
Bien  continually  residing  within  the  boroi^h,  who  shoold 
be  called  aldermen*    And  that  the  mayott^  hail^  and 
ha^esses  of  the  borough^  and  their  successors^  or  Ae  wgor 
jfart  of  them,  from  tiwtC  to  time  for  ever  should  aud  nd^ 
he  able  to  eleef  so  many  and  such  other  men^  itdtabiihig  or 
not  inhabiting  within  the  borough,  as  to  them  AoMseem 
most  expedient  to  be  burgesses  if  the  said  boroa^    And 
Ihe  said  king  did  thereby  grant  and  confirm  to  the  said 
Mayor,  bailiifi,  and  burgesses  that  the  said  aldennen 
^nd  bailiffs  shoidd  be  and  be  called  die  ooramon  ooaocil 
of  the  borough,  and  that  the  mayor,  aldermen,  snd 
bailifi  of  the  borough,  and  their  successors  for  the  time 
being,  or  the  major  part  of  them  (of  whom  the  nmyor 
for  the  time  being  the  said  late  king  willed  to  be  one) 
might  and  should   have  full  power  and  author!^  to 
fi'ame,  constitute,  ordain,  and  make  from  time  to  time 
such  reasonable  laws,   statutes,  and  ordinances  what- 
soever as  to  them  should  seem  to  be  good,  whdesome, 
useful,  honest,  and  necessary,  according  to  their  sound 
discretbn,  for  the  good  rule  and  govenu&ent  oTtbe 


nr  nPB  Sdcth  Ycar  of  ^GEQEOE  IV.  ^ 

barge$se^  .^irtificera,  &c.  inbabita^ts  of  the  borough  .18{tf. 
4ifiirc^id  ^  the  time  beiog;  md  ffgr  dedariiig  in  what  ~  -• 
anaimet*  ao^  ^rdet  the  aforesaid  mayor?  aldeniiai»  bailiffi^  ogam^ 
and  btti]ge«ses,  4Uid  the  artificers»  inhabitants  and  re- 
«ideDt$  of  4he  borough  ^oresdd  should  bebavey  conduct^ 
and  cany  tbemselv^  ia  their  offices^  n^ysteries,  and 
business  within  ,the  same  borongb,  apd  .the  limits  thereof 
fixr  thp  tiine  bein^  and  otherwise  for  the  further  good 
and  public  advantage  and  tale  of  the  some  borough^ 
and  the  TictQalling  of  the  same  borough,  and  also  for 
the  better  preseneatiop,  government,  disposition,  letting, 
<]emistng  of  kods,  tenements,  possessions,  revenues,  and 
hereditaments  to  the  aforesaid  mayor,  bailiflb,  and  bius 
gessesy  and  their  successors  by  the  said  letters  patent  or 
otherwise  given^  granted,  assigned,  or  confirijsed^  or 
thereafter  fo  be  given,^  granted,  or  assigned,  and  other 
matters  and  causes  whatsoever  touching  or  in  anywise 
concerning  the  said  borough,  or  tlie  state»  right,. and  in- 
terest of  the  same  borough."  The  plea  Uien  recited  part 
of  the  charter  nominating  the  'first  officers  of  the  bo- 
roagh,  and  set  out  the  mode  of  elecUng,  tbem  in  future 
as  follows :  ^  And  the  saiflJate  Jcing,  by  his  said  letters 
patent  fiir  himsd^  &c.,  further  granted  and  confirmed 
to  the  said  mayor,  bailifl&f  and  burgesses,  that  the  afi>ri>- 
said  mi^or,  aldermen,  bailiffi,  and  burgesses  pf  ihe  bo- 
rough aforesaid  for  the  time  being,  or  the  m^or  part 
of  them,4rom  time  to  time  fpr  .ever  thereafter,  might  and 
should  h^ve  power  .and  authority  yearly  and  every  year  on 
the  Thtndtnf  next  before  die  feast  o{  Saint  Mie^ad  the 
Archangel,  to  assemble  themselves,  or  ,(he  major  part  of 
them,  in  the  guildhall  of  the  borough  aforesaid,  or  in  any 
other  convenient  place  mthin  the  borough  to  be^  limited 
and  assigoed  according  to  their  discretion!  and. there  to 
contiaue  until  th^  or  ^  mf^r  part  x^f  them  there  then 
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1825.       assembled  should  choose,  elect,  and  nominate  one  of  the 
aldermen  of  the  borongh  aforesaid  to  be  mayor  of  the 

agamu        borough  aforesaid  for  one  whole  year  then  next  ensoiog ; 
*      and  that  then  and  there  they  should  and  might  be  able 
to  elect  and  nominate,  before  they  should  from  thence 
depart,  one  of  the  aldermen  of  the  borough  aforesaid  for 
the  time  being,  who  should  be  mayor  of  the  borough 
aforesaid  for  one  whole  year  then  next  ensuing :  and  that 
he,  after  he  should  be  so  elected,  before  he  drould  be 
admitted  to  execute  the  same  office,  should  take  a  cor- 
poral oath  (within  a  certain  time)  before  the  mayor,  his 
last  predecessor,^  if  present ;  or  if  [he  should  be  absent 
then  before  such  of  the  aldermen  and  the  rest  of  the 
burgiesses  who  should  be  present,  faithfully  to  execute 
the  same  office.     And  his  said  late  majesty  king  Charles 
the   Second    by    his    said  letters  patent   for  himself, 
his    heirs  and    successors,    further  granted  and  con^ 
firmed  to  the  aforesaid  mayor,  bailiffs,  and  buigesses 
of  the   borough  aforesaid,  and   their   successors,  that 
the  mayor,    aldermen,   and    bailiffs    of  the   borough 
aforesaid  for   the  time   being,    or  the  major  part  of 
them,  from  time  to  time  for  ever  thereafter,  might  and 
should  have  power  and  authority  yearly  and  every  year 
on  Thursday  next  before  the  feast  of  the  Annunciation 
of  the  Blessed  Virgin  Mary^  to  assemble  themselves,  or 
the  major  part  of  them,  in  the  guildhall  of  the  borough 
aforesaid,  or  in  any  other  convenient  place  within  the 
borough  aforesaid,  to  be  limited  and  assigned  according 
to  their  discretion,  and  there  to  continue  until  thev  or  the 
major  part  of  them  there  then  assembled  shonld  elect  and 
nominate  two  burgesses  of  the  borough  aforesaid  to  be 
bailifis  of  the  borough  aforesaid  for  one  year  then  next 
ensuing:  and  that  they,  after  they  should  be  so  elected, 
before  they  should  be  admitted  to  execute  the  same  office 

should 
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•hould  (within  a  certain  time)  take  a  corporal  oath  before  1825. 
the  mayor,  or,  in  his  absence,  before  the  baili£fs,  their  last 
predecessors,  or  either  of  them,  in  the  presence  of  such  of  ^against 
the  fddermen  and  the  rest  of  the  burgesses  who  should 
there  be  present.  And  his  said  late  majesty  king  Charles  the 
£lecond  by  his  said  letters  patent  for  himself,  his  heirs  and 
successors,  further  granted  to  the  said  major,  bailiffs^  and 
burgesses  of  the  borough  aforesaid,  that  if  any  or  either 
of  the  aldermen  of  the  boroi^h  aforesaid  should  die,  or  be 
removed  from  his  office,  (which  said  aldermen  and  every 
or  any  of  them  not  well  behaving  themselves  in  the  same 
office,  his  said  late  majesty  willed  to  be  removable  at  the 
pleasure  of  the  mayor  of  the  borough  aforesaid,  and  the 
m^or  part  of  the  aforesaid  aldermen  of  the  same  borough 
for  the  time  being,}  that  then  the  mayor  and  such  of  the  re- 
sidiie  of  the  aldermen  of  the  borough  aforesaid,  who  should 
be  assembled  in  4he  guildhall  of  the  borough  aforesaid,  or 
in  any  other  convenient  place  within  the  borough  afore- 
said, to  be  limited  and  assigned  according  to  their  dis« 
cretion,  or  the  major  part  of  them  so  assembled,  at  the 
pleasure  of  the  mayor  and  the  resiflue  of  the  aldermen 
of  the  sanae  borough,  should  and  might  be  able  to  elect 
and  prefer  one  or  more  of  the  best  and  most  honest 
burgesses  of  the  borough  aforesaid  in  the  place  or 
places  of  the  same  alderman  or  aldermen  of  the  borough 
aforesaid  so  dead  or  removed  from  his  or  their  office 
or  offices,  to  supply  the  aforesaid,  number  of  twelve 
aldermen  of  the  borough;  the  person  so  elected  to 
take  the  oath  before  the  mayor,  or  before  the  bailiffs 
or  either  of  them*    As  by  the  said  letters  patent  now 

* 

remaining  of  record  in  the  High  Coui^  of  Chancei*y 
appears."  The  plea  then  a^'erred  that  the  charter,  was 
duly  accepted ;  and  that  afterwards,  to  wit,  on,  &c.,  the 

3  It  3  then 
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le^k       (hen  mayor;  baili&,  and  bnrg^sliS^  of  thd  ^d  boroK^ 
^TT^       being  in  flue  manner  met  4nitl  i^tafeJed  for  tbat  ptrfpose 
jiffmf^, .      Hfitbin  the  said  borougfai  dill  *thei<  Md  A€ie'  dtily  mdte  fr 
certam  ordinance  or  bye4aA^  (ik>t  noir  extaM  6i  witting) 
for  the  bettet  rule  and  gov^fnaient  of  the  s^AhofdUgbr 
touching  and  eoncei^ing  the  de^tioi^  of  di&  boliil^esRse^of 
the  said  borough  foK"  the  ffme  th'to  to  o6tt^  in  oiKfer  t6r 
avoid  popiria^  coii^usfdh  otiA  disorder  in  sudi  efecAms^ 
by  which  said  ordii^iic^  6t  bye^lflW  it  #05  ordaUted  and 
established  m  manner  foHowihg!^  that  is  itf  My;  diat 
from  thehceFdrth  the  mayor  and  Common  edaneH  rf  th^ 
borough,  or  the  mdjk>r  )>aVt  of  them  duly  assemUed 
tibgethe/  for  that  ptirpostf  ikrit&in  thu  saidi  fioroagfa, 
should  and  might  frohi  tim^  t^  time,  and  at  all  times' 
thereafter  by  thie^selVe^  ftnd  ^Ithltot  the  eoncarrence 
or  assistance  of  the  rest  6f  the  btirgess^  of  the  said 
borough,  elect  iCnd  choote  su<;h  ptsrson  6r  persons  to  her 
a  burgess  or  burgesses  of  the  same  borough  as  to  them 
the  said  mayor  and  commisn  council  of  the  said  bortfugh 
.for  the  time  being,  or  the  major  part  of  them  so  assem^ 
bled  as  aforesaid  should  seem  meet;  tend  Which  said 
ordinance  or  bye-laW  hath  ei^er  since  the  making  di^reof 
hitherto  been  constantly  kept  and  obseTtidd  by  the  smd 
mayor,  bailiffs^  and  burgesses  of  the  said  borbUgh,  and 
is  still  in  full  force.     The  j^Iea  theif  staled  th^  dectton 
of  the  defendant  accordftig  to  the  bjre^hnir.     There  vrere 
several  ge'nei^al  replieationd  putting  it^  i^ut  the  iact9 
Alleged  in  the  pleasy  and  then  a  speeild  fepKcation  tt> 
the  first  and  second  ple&sy  setting  6iA  the  ehai-ter  of  the 
15Car.!2.>  whereby  it  was  granted  ibikt  the  iAkyotj 
buliK,   and  burgesses,   and  their  successor^  6r  dite 
major  part  of  them,  from  time  to  time  for  ever  ^oold 
might  be  able  to  elect  so  many  and  such  othet  men^ 

inhaUdB^ 
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'iiAdiiitiag^  Of  not  intifibitiog  witkia  tlie  borough*,  as  and  1865* 
which  to  timn  diould  seem  most  expedimt  to  be  bur-  ^^^^^ 
f;esaes  of  the  said  bercnigb ;  and  averred  thai  Moder  and  ^<^g«^ 
hy  viiriM  of  the  aaid  letters  .patent^  the  burgesses  of  the 
bocQugh  iBODlinually  from  and  after  the  granting  thereof 
hitherto  have  been  ^l%ible»  and  of  >ight  ought  to  have 
been  dectcd»  aad  still  of  ri^  ought  to  be  dtpcted  from 
tioie  to  tioae  by  ike  mayor,  haiiifi%  and  burgesses  a|  hirge 
of  the  said  borough,  or  the  major  part  of  •thei%  aod  Q9t 
-otherwise.  General  deniiirrer  to  the  third  plea«  Rqoindef 
{after  praying  that  the  charter  might  be  enrdbd*  ^y 
which  it  appeared  to  contain  at  the  end  a  general  oopfirm* 
aiioa  of  all  liberties,  franchises,  immunities  privilege^ 
-Sec*  before  vested  in  the  corporgtioa)  that  the  said  letters 
patent  were  not  duly  accepted  by  ibe  then  mayor,  bailies 
«nd  burgesses  of  the  said  borough  qs  to  that  part  thereof 
whereby  his  Iflte  majesty  Car*  %  did  will  and  ordain  that 
the  mayor,  bailit&f  and  burgesses  of  the  same  borough, 
«ad  their  successors,  or  tbe  migor  part  of  them  from  time 
to  time  for  ever  should  and  might  be  ableto  elect  so  many 
and  such  other  men  inhabidog  ot  not  inhabiting  within 
the  borough^  as  and  whidi  to  them  should  seem  iQc^t 
•expedient,  to  be  buygesses  of  the  borough.  jSpecial  d^ 
morrer  i>ecau8e  defendant  bath  not  in  his.  rqaipidist 
stated  or  set  forth  any  diarter  or  letters  pate6it>  or  other 
matter  of  record,  dispmstng  wkh  a  total  abi:eptaoGe  of 
the  said  letters  patent;  and  also  because  he  hath  stated 
and  alleged  the  sujqiosed  partial  accq)tance  of  the  smd 
letters  patent  as  a  matter  of  &ct  triable  by  the  opuntYy> 
instead  of  stating  and  setting  out  therein,  us  he  ought 
to  have  done,  tfie  charter  or  other  matter  of  record 
{if  any)  authorising  such  supposed  partial  acceptanccv 
Joinder  in  demurrefv  The  case  was  argued  in  MichaeU 
woi  term  1824<,  by 
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182*5.  Scarlett  in  support  of  the  demarrers.     There  are  twi? 

questions  in  this  case ;  firsts  whether  the  bye-law  set  ovt 

against  in  the  third  plea  is  good ;  and,  seeondiyy  whether  the 
rejoinder  is  any  answer  in  law  to  the  replication  pleaded 
to  the  first  and  second  pleas.  To  the  bye-law  set  oat  in 
the  third  plea  there  are  two  objections :  first,  that  the 
charter  having  given  power  to  make  byeJaws  to  a  sdect 
body,  the  corporation  a$  large  had  no  power  to  make 
them ;  and,  secondly,  that  a  bye-'law  altering  the  mode 
of  election  given  by  the  charter,  and  exdading  an  in- 
tegral part  of  the  corporation  from  voting  at  the  election 
of  burgesses,  is  bad.  Where  a  charter  gives  power  to' 
a  corporation  generally  to  make  bye-laws,  or  where  it 
is  silent  upon  the  sul:gect,  there  is  no  doubt  that  the 
body  at  large  have  power  to  make  them ;  but  it  is  other- 
wise when  the  charter  has  vested  that  power  in  a  select 
body,  or  has  pointed  out  partictdar  cases  in  which  they 
may  make  bye-laws ;  Child  v.  Hudson* s  Bay  Coigwgf'la) 
Secondly,  a  bye-law  altering  the  mode  of  election  given 
by  the  charter,  and  excluding  the  burgesses  at  laige 
from  voting  is  bad ;  Bex  v.  Spencer  {b%  ^Bex  v.  CulbuA  (r). 
Rex  v.  Head  {d)i  Bex  v.  Ginever  (*),  Bex  v.  AsksM  (/) 
Bex  V4  Bird  {g)i  Bex  v,  Hoblyn  (k) ;  wlricb  last  ease  can- 
not be  distinguished  from  that  now  before  the  Court. 
Upon  the  demurrar  to  the  third  plea  the  crown  is, 
therefore,  entitled  to  judgment..  The  demurrer  to  the 
rejoinder  raises  the  question,  whether  a  charter  can  be 
partially  accepted.  This  point  has  often  been  agitated 
obiter,  ^nce  the  case  of  Bex  v.  Viee-ChaneeUar  (^  Camr 

(a)  2  r.  WrnM.  201.  (6)  2  Bwr.  1827. 

(c)  4  Butt.  2204.  \d)  4  Bwr.  2515. 

(e)  6  T.  n.  73^.  (/)  12  East,  22. 

(f )  13  EaU,  3S7^  (A)  €Br.P.a  SiU 

bridge. 
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brU^  {a\  but  has  nerer  been  decided. ;   but  until  a  con-        1825* 
tnuy  opinion  was  intimated  by  Lord  Mansfield  in  that  case,       — — 
It  does  not  appear  to  have  been  doubted  that  a  charter     _jagamu 
must  be  accepted  or  rejected  in  toto.     If  the  decision  in 
Bex  ▼•  Vice^ChanceUor  of  Cambridge  bad  rested  on  the 
ground  that  a  charter  might  be  partially  accepted,  of 
course  it  would  be  a  strong  authoriqr  fi>r  the  defendant, 
but  that  principle  was  quite  nnuecessary  to  the  judg- 
ment;  the  true  ground  of  the  decision,  was,  that  the 
statutes  given  to  the  University  by  Queen  EUzabeih  were 
never  intended  to  apply  to  the  high  steward.     And  ac- 
cordingly we    find  BuUerJ.f    in  Bex  v.  Amery{b)    a 
subsequent  case,,  saying,  that  it  is  a  mistake .  to  sup- 
pose that  a  charter  may  be  accepted  in  part  and  re- 
jected as  to  the  rest,  (c)     Upon  principle  a  corporation 
can  have  no  such  power*    All  corporate  bodies  exist  by 
the  king's  authority ;   prescription  only  supplies-  the 
place  of  a  charter.   Now,  if  a  corporation  having  several 
charters,  could  accept  a  part  of  each  and  rejp^.the 
residue^  they  would  erect  a  constitution  of  their,  own, 
perhaps  totally  different  from  that  which  the  icrpwn  in- 
tended to  establish.    At  all  events  there  can  b^  no  par- 
tial acceptance  without  the  assent  of  the  crown»  which 
must  be  shewn  by  some  matter  of  record ;  the  rejjoinder 
is,  therefore,  bad  in  form,  inasmuch  as  the  partial  accept- 
ance is  pleaded  as  a  matter  in  pais  triable  by  a  Jury. 
The  crown  is,  therefore,  entitled  to  jqdgmei^t  upon  this 
part  of.  the  record  also,    [^dbboit  C.  J.  ,  Perhaps  it  will 
be  contended  that  the  charter  merely  gave  to.tl^  mayor, 
bailifis,  and  burgesses,  by  their  corporate  name,  power 

(a)  3  JwT.  1647.  (6)  I  T.  R.  575. 

(c)  See  Rex  ▼,   R^utfalge,  Doug.  535.,  where  Buiier  J,   expfrcsscd  m 
uoiUkr  opinion.  ' 

to 
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IMS.  10  el«ct  bui^gcuesf  and  did  not  inteifen  with  the  BMida 
etdacd^Df  and  if  so,  the  cnttomwy  inod«  leioiit  is  tht 
first  aad  second  pleas  nay  be  good,  notwitfastandiBg  the 
duutar*]  A  mere  grant  to  aaayor,.  bailiffii^  and  bar* 
gesses^  Am  ihcf  and  their  snceeaBore  shoeld  be  4i  cor» 
pomtion,  would  give  then  power  to  elect  saccsssMs^ 
and  primlL  facie  that  power  would  be  io  the  body  at 
large.  But  here  the  oorporathm  existed  belbos  the 
charter  in  qeeatioa  was  granted^  and  the  right  of  deo* 
tion  was  vested  in  a  select  body.  It  was  not  aeoeasaiy 
to  say  any  thing  about  the  election  of  buiffesses^  and  no 
doubt  the  charter  would  have  been  silent  as  to  that 
poin^  unless  it  had  been  intended  to  make  some  altera 
atioo*  Besides,  the  charter  not  only  says,  that  the 
mayor,  bailiffs,  and  burgesses  shall  have  power  to  elect 
other  burgesses,  but  that  they  or  the  nugoTfariffikai^ 
shall  elect,  which  shews  that  each  integral  part  must 
join  in  the  election.  An  elecdon  according  to  the  cus- 
tom set  out  in  the  first  and  second  pleas,  cannot  thei^ 
fore  be  good,  unless  the  defendant  succeeds  in  establish* 
ing  that  there  might  be  a  partiid  acoeptance  of  the 
charter,  and  that  such  acceptance  is  well  pleaded  in  hb 
rej(Hnder. 

TVmfa/,  contrite  Where  a  charter  is  granted  to  a 
pre-existing  oorpcHtition  it  may  be  partially  aecepled, 
«uid  such  acceptance  is  wdl  pleaded  in  this  case^  If  80» 
the  rejomder  is  good,  and  the  defendant  is  entitled  to 
judgment  upon  the  demurrer  to  it.  Secondly,  if  tlie  re* 
joinder  b  bad,  still  die  replication  gives  no  aaawer  to 
the  first  and  second  pleas ;  they  shew  a  valid  custom  for 
the  election  of  burgesses  by  the  mayor  and  common 
council,  end  the  charter  tfet  out  in  the  repUoatioii  is  not 

inconsistent 


faieonsisfeerit  wHh  f6at  emk}ta.    Tj^dfy^  ihe  by-law       Iif5^ 
stated  lA  the  tbifd  pl«a  i»  goodf  Mi  if  so^  the  defend-     ^ 
flnt  b  entkied  16  judjfjttient  oh  the  dettiarrer  to  that    ^<yi*t« 
pleai   As  to  the  fim  point  it  indst  be  udmltted^  that  the 
acceptance  df  a  At(rt^r  in  general  by  the  pi^rions  iaeop- 
porafed  is  necessary^  dicb  in  2BrtMn  and  Oolds^  100.; 
and  Hit  ffsaettA  fof^  of  pleading  swA  acceptance  is 
oondaffve-}  for  tbei^  ia  no  better  evidetice  of  the  lii«r 
than  &efiyi*iMdf  piecing  I  Co^  LitL  II  Bb.     No  dOubt 
the  erdwn  mi^it,  if  it  thoaght  proper^  compel  a  eotpov- 
atien  to^  aoeepC  dl  or  none^  and  if  the  corporation  be 
newly  ereated,  the  aeceptance  of  part  will  be  the  accept* 
taoe  bf  the  whole^  dtberwiae  the  corporation  woald 
make  a  charter  tot  themselves.     Bat  where  there  is  a 
pre-existing  corporation  there  are  anthoritiet  in  the 
books  before  Bejt  v^  Vke^ChwuceUor  of  Cambridge,  to  ' 
shew  that  there  may  be  an  acceptance  of  part  of  a  charter* 
In  HaddoeVs  ea8e(ii)  it  is  said^  that  the  ancient  powers 
fuid  privileges  of  a  corporation  are  not  merged  or  ex- 
tinguished by  a  new  charter )  and  in  the  report  of  the 
siLme  eaa^,  in  1  VerUr^  555.,  the  point  is  pat  upon  the 
aeceptatice  of  the  new  charter;  so,  also,  is  Univenity  fjf 
Cambridge  v.  BiAop  of  York*  (*)  In  Reg.  v.  Larmood  (c) 
it  appeared  that  a  new  chatter  was  granted  to  an  old 
corporatiotl  by  kiilg  Car.  9.,  and  which  altered  some  of 
Aeb  fornoer  privileges ;  and  Lord  HoU  says,  *^  If  a  cor- 
poration accept  such  diarter  it  is  good  \  and  here  is  evi- 
dence of  their  acceptancei  for  the  commonalty  osed 
heretofore  to  elect  both  the  sheitfs,  and  now  they  elect 
bttt  one  ni  ihem*^     The  acceptance^  therefore^  must  be 
made  out  by  uset.    The  neUt  ease  upon  the  subject  is 

\A  Sir  T^  Ma^m.  496.        (»)  10ir(Ml.907&         (e)  1  £tf*  A^lfM- ^' 

Re0l 
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1825.        Bex  V.  Vice-chancellor  of  Cambridge^  which  is  aa  ex* 
^  J-  press  authority  for  the  legality  of  a  partial  acceptance, 

^gaifiji        Lord  Mansfield  sayS)   *^  There  is  a  vast  deal  of  diffisr- 
ence  between  a  new  charter  granted  to  a  new  coqpor- 
ation,  who  must  take  it  as  it  is  giveui  and  a  new  charter 
given  to  a  corporation  already  in  being,  and  acting 
either  under  a  former  charter  or  under  prescriptive 
usage.     The  latter,  a  corporation  already  existbgi  are 
not  obliged,  to  accept  the  new  charter  in  toto,  and  to 
receive  all  or  none  of  it.     They  may  act  partly  under 
it  and  partly  under  their  old  charter  or  prescription." 
And   Lord  Mansfield  does   not  allude  to  that  other 
ground  upon  which  the  judgment  is  said  to  have  pro- 
ceeded.    WUmot  J.|  indeed,  says,  *<  I  do  not  think  that 
this  superior  office  of  high  stewardship  is  included  in 
this  statute,  which  begins  with  specifying  persons  of 
much  inferior  rank ;''   but  he  also  agrees  with  what  had 
been  laid  down   respecting  the  partial  acceptance  of 
charters ;   and  Yates  J.  was  of  the  same  opinion.    In 
this  doctrine  there  is  nothing  unreasonable,  for  if  the 
grantees  reject  a  part  of  the  grant  the  whole  may  be  re- 
pealed by  scire  iacias ;  but  if  the  crown  does  not  inter- 
iere  and  express  its  dissent  from  the  partial  acceptance, 
that  is  valid.     And  this  partial  acceptance  is  properly 
pleaded.     The  acceptance  of  a  whole  charter  is  always 
alleged  in  the  same  manner,  and  Regm  v.  Latioood  shews 
that  it  is  a  matter  in  pais  of  which  user  is  the  proper 
evidence.     If  the  acceptance  of  a  whole  charter  b  a  (act 
to  be  tried,  why  should  not  a  partial  acceptance  be  tried 
in  the  same  mode  ?  No  formal  return  can  be  made  to 
the  grant  of  a  charter  as  to  a  writ;  nothing  is  to  be 
done  under  seal  or  by  matter  of  record.     The  case  of 
Rejc  v.  Vice-Chancellor  rf Cambridge  is  not  contradicted 

by 
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by  Buller  J.  in  Bex  v.  Amery^  for  there  the  former  1825. 
charter  was  held  to  be  void,  and  the  new  charter  was,  in  JT^TT 
fact,  a  charter  of  creation.  The  observations  of  BiiUer  J.  ^pg"^^ 
taken  with  reference  to  such  a  state  of  things,  agree 
with  the  opinion  expressed  by  Lord  Mansfield  in  the 
former  case.  Secondly,  the  replication  gives  no  legal 
answer  to  the  first  and  second  plea.  The  charter  is  ex- 
pressly confirmatory  of  former  franchises  and  privileges, 
and  is  not  inconsistent  with  the  custom  set  out  in  the 
pleas.  The  pleas  state  the  customary  mode  of  electing 
burgesses  to  be  by  the  mayor  and  common  council,  tlie 
common  council  consisting  of  two  bailiffs  and  twelve 
burgesses,  who  were  also  aldermen.  A  custom  so  to 
elect  is  quite  consistent  with  the  ch&rter,  which  gives 
the  mayor,  bailiffs,  and  burgesses  power  to  elect,  but 
does  not  appoint  any  specific  mode  of  .election.  If  the 
crown  had  intended  to  alter  this,  no  doubt  the  alter- 
ation would  have  been  introduced  by  a  recital,  or  some 
other  mode  indicative  of  the  intention.  But,  in  the  absence 
of  that,  it  is  consistent  with  the  charter  to  say  that  the 
mayor,  bailiffs,  and  those  burgesses  in  whom  the  right  of 
election  was  before  vested  shall  now  elect  burgesses,  par- 
ticularly as  the  charter  is  rather  one  of  confirmation  than 
of  new  grants.  Thirdly,  the  bye-law  stated  in  the  third 
plea  is  a  valid  bye-law,  and  the  defendant  is  entided  to 
judgment  on  the  general  demurrer  to  that  plea.  It  is 
objected,  that  the  charter  having  given  power  to  make 
bye4aws  to  the  select  body  this  is  bad,  having  been 
made  by  the  body  at  large.  But  the  select  body  have 
power  to  make  bye-laws  as  to  certain  matters  only  spe« 
cified  in  the  charter,  and  the  regulation  of  elections  is 
not  one  of  those  matters.  Now  the  power  to  make  bye- 
laws  is  incident  to  every  corporation,  according  to  the 

case 
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IS26»  c$ae  o£  SMon*s  HospUal(a\  and  the  affirmative  words 
j^^jj^  of  the  charier,  gmng  to  the^ .oamiiioii  ooimcU  pover  to 
make  bjee-daws  as  to  soiae  things,  wUt  Aot  tdce  avmj 
the  power  of  the  body  at  large  to  make  them  as  to 
others.  Secoodly,  it  is  objected,  diat  the  -bye-law  is 
bad,  because  it  strikes  off  an  integral  part  of  the  electors. 
This  objection  is  not  founded  in  fret,  for  the  bye4aw 
does  no  more  than  limit.and  confine  the  election  to  a  cer^ 
tain  number  of  burgesses.  The  omnmon  council,  bdoie 
the  charter,  consisted  of  two  bailiflb  and  twd^e  capital 
burgesses,  since  the  charter,  of  two  bailifi  and  tw^Te 
aldermen ;  the  bailiffit  and  aldermen  beii^  chosen  fitMn 
among  the  burgesses  at  large.  The  election  of  bui^ 
gesses  by  the  mayor  and  common  council  is,  iheitefore, 
an  election  by  the  mayor  and  fourteen  bui^gesses*  A 
bye-law  made  by  the  whole  corporation,  thus  regulating 
a  popular  election  ui  order  to  avoid  confusion  is  good, 
according  to  the  cose  of  The  Corporation  qfCddu^ter  (6), 
and  the  case  of  Corporations,  {c)  It  must  be  admitted, 
that  an  int^ral  part  of  the  electors  cannot  be  struck  off, 
but  the  power  to  limit  the  right  of  election  to  a  certaia 
number  of  electors  is  recognised  in  Bev  v.  AskmtCL  and 
Bex  V.  Bird.  In  the  case  of  Bex  v.  HoUyn  (cQ  the 
charter  gave  the  right  of  election  to  the  mayor  and 
commonalty  together  with  the  aldermen.  The  bye-law 
gave  it  to  the  mayor  and  aldermen  only,  so  that  an  in- 
tegral portion  of  the  electors,  whose  concuitedoe  was 
specially  required  by  the  charter,  was  struck  off  That 
case,  therefore,  is  not  an  authority  by  which  the  present 
can  be  governed,  and  the  other  cases  cited  shew  diat  the 


(«)  10  Co.  SI.  (6)  5  lhibfr..7l. 

(c)  4Cb.77.  W  6  Br.  P.C.  SlU  j 


bye- 
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bye-kw  in'qaestbD  is  good  {  the  deTendnDt  28»  therofeve, 
efitkkd  U)  jodgDiom^m  iJie  demorjrer  to  fais  ^fd  plea. 

Car.  oib;.  vtdL 

There  being  a  difference  on  the  bench  as  to  some  of 
the  points,  the  Judges  now  delivered  their  opinions 
seriatini. 

LiTTLBDALK.  J*,  after  stating'the  pleadings,  proceeded 
as  follows :  —  As  to  the  pleadings  on  the  first  and  second 
pleas;  first,  the  custom  &r  the  common  council  to  elect, 
as  stated  in  the  first  and  second  pleas,  is  put  an  end  to 
hy  the  charter.  If  a  coxporation  accept  a  charter, 
which  points  out  a  different  mode  of  election  from  that 
which  has  before  prevailed,  they  must  conform  to  it  in  all 
things,  and,  therefore^  the  replication  is  an  answer  to  the 
first  and  second  pleas.  It  has  been  argued,  indeed,  that 
this  is  mainly  a  charter  of  confirmation,  and  that  it  con* 
firms  the  custom.  In  many  respects  it  is  a  charter  of 
confirmation,  because  the  corporation  was  in  existence 
before,  and  had  many  possessions,  liberties,  and  pri- 
vileges ;  and  tliese  were  confirmed,  but  where  auy  thing 
new  is  introduced  it  cannot  as  to  them  be  considered  a 
charter  of  confirmation*  But  in  fact  this  custom  is  not 
confirmed.  The  general  clause  of  confirmation  has 
nothing  to  do  with  customs  as  to  elections  prevailiog  in 
the  borough.  The  case  of  Haddock  {a)  does  not  apply. 
That  was  a  return  to  a  mandamus  to  restore  an  alder- 
man, and  the  return  was  that  he  was  removed  under  the 
proceedings,  which  are  stated  at  length,  and  for  that 
cause  th^  could  not  restore  him,  and  it  was  held  that 
the  return  was  good ;  and  the  Court  said,  that  though 

(a)  Sin/mmd,  45$. 

by 
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1825.       by  the  charter  stated  there  was  no  power  givoi  to  the 
corporation  to  remove  an  alderman,  yet  when  the  alder- 

Tli€  Kino 

agtthut        men,  before  the  charter,  were  removable  for  reasonable 
cause,  the  same  power  still  remained,  for  the  charter  did 

4 

not  merge  or  extinguish  any  of  the  ancient  privileges, 
but  the  corporation  might  use  them  as  before.  But  there 
the  charter  was  silent,  and,  therefore,  every  thing  re- 
mained as  before,  but  here  the  charter  points  out  a  new 
mode  of  election.  Haddock's  case  (a)  and  like  Qvea 
V.  Lorwood  (&)»  do  not  apply* 

But  then  the  rejoinder  says  the  charter  was  not  ac- 
cepted in  that  part  which  relates  to  the  election  of  the 
burgesses.  I  think  that  rejoinder  is  bad,  because  I 
think  a  corporation  cannot  accept  a  charter  in  part  only* 
When  a  charter  is  given  by  the  Crown,  it  b  considered 
as  forming  a  whole  scheme  formed  upon  deliberation 
for  the  good  government  of  the  t>orough.  Some  parts 
of  this  may  not  be  what  the  corporation  may  like  in 
themselves;  *  but  the  Crown,  on  the  other  hand,  may 
have  granted  them  other  valuable  privileges  as  a  sort  of 
compensation  for  the  inconvenience  and  trouble  they 
might  suffer  from  other  parts.  But  the  corporation 
would  never  have  had  the  valuable  parts  unless  they  had 
had  soYne  of  the  troublesome  ones  also.  In  Tke  King 
V.  The  Vice  Chancellor  ofCctmhridge  (r)  it  was  considered 
by  Lord  Mansfield  that  a  'corporation  might 'accept  a 
charter  in  part.  In  page  1656  he  sajrs'  *^  but  there  is  a 
vast  deal  oT  difference  between  a  new  charter  granted  to 
a  new  corporation  (who  must  take  it  as  it  is  granted) 
and  a  new  ^charter  given  to  a  corporation  already  in 
being,  and  acting  either 'under  a  former  charter,  or 

(a)    Vmtris,  355,  (b)  I  Lord  Jla^mond,  29. 

(c)  5  Burr.  1647. 

under 
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luider  prescriptive  usage.    The  buter,  a  coiporatioii       IM5. 

dt«adj  existing,  are  not  oUiged  to  Kecept  the  new  chsr-     i^TiCiifa 

ier  In  tofo,  atid  to  receive  either  aH  or  none  of  it;  they 

tnaj  Act  plurtly  under  it^  and  partly  nnder  their,  old 

duH^ter  or  prescriptioii.'*     And  Mr.  Justice  ffOuM  {a) 

teys»  ^  It  is  the  concurrence  aild  acceptance  of  the  uni- 

reiiii^  that  pre  the  for^  to  the  charter  of  the  Crowti^ 

add  diey  itey  take  iihi  accept  the  body  of  statutei 

or  code  of  laws  separately  and  distinctly ;  they  are  not 

bound  to  take  dl,  or  leave  lA.*'   Bat  though  suiih  i» 

die  la#  laid  down  it  wte  not  neiDeSsiry  to  do  so;  b6- 

Cttttfe  the  office  of  H^  Steward  was  aii'  aAdetat  office 

existing  long  before  <he  statute  of  Queen  EUxahdk^ 

and  from  the  langtaagii  of  those  statuC^  it  is  ^aiil 

the  Crown  did  not  fti^^to  (o  inteHbe  With  <he  modd 

of  electing  the  ancient  officers  in  the  university,  except 

sndi  as  were-  particulariy  mentioned ;  and  a  question 

hitely  arose  in  this  Coui^  upon  Ifie  constttiction  of  one 

of  those  statutes,  whether  a  particular  professorship  ftU 

wMbin  tfc^  meaning  <^  it^N  vias.  that  all  dfficers  where'  the 

mode  of  dection"  was  not  pointed  oot^  shouU  be  dected 

48  the  Vlce-CbanpellcMr.  That  was  nOt  a  general  charted 

g^en  U>  die  university  to  form  the  whole  constitution 

of  It,  but  a  sdectiod  of  statutes  for  the  dection  of  pat^ 

tidultf  dfficers,  and  it  is  by  the  aggt^gate  of  AflifrieMf 

statutes  given  at  different  thnes  fay  the  CroW)^  that  A^ 

univdtnity   is  gdvemed.      In   The  King  v.  JM^(&)^ 

Bvtter  J*  says,  '**  The  aiverment  proceeds  on  a  mistKke'b/ 

supposing  that  a  dmrler  nwy  be  accepted  in  paft  liiid 

reacted  as  to  the  rM.    The  only  inMmce  in  Wbidi  I 

hftva  eveif  heard  it  cotftendcfd  diat  a  charter  eoidd  be 

accepted  in  par^  only,  is  where  the  king  has  gramed' 

.  Vbu  i  V.  S  G  two 
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1 88^       two  .distinct  things^  both  for  the  benefit  of  i^e  granges ; 
there  X  know  that  some  have  thought  ttyU  the  grante^ 

ogain9i  may  t^e  one^  and  rriect  the  othef •  Howeyer  that  ipaf 
be.  It  cannot  extend  to  this  case.  .This  corpprauaq 
must  either  have  apcsepted  in  tot^  or  not  fit  all*  ^ibq 
could  have  accepted  a  part  oo}y  of  the  pharter,  tfa^ef 
would  have  been  a  corpofiiti<m  created  b^  tfiemselvesi 
*  and  not  by  the  king.     If  a  charter  directjed  that  the 

corporation  should  consist  of  a  mayor,  aklennen,  and 
twenty-four  common  oouncilmoi  th^  could  not  accoqit 
the  charter  for  the  mayor  and  aldermen  only,.  omi^Ji^ 
the  common  councilmen."  There  not  being  aqy  case 
where  I  consider  the  point  as  havii^.clistiactly  coine.iii 
judgmenti  there  are  only  the  opposite  dicta  of  judg^ 
to  guide  US|  and  tlien  I  must  give  my  judgment  in  thiitf 
waj  which  appears  most  consonant  to  the  general  prin-: 
ciple  of  law  as  applicable  to  grants  of  the  Crowi^  tha^ 
the  grantees  must  take  the  whole  of  one  entiie  thii^ 
which  the  Crown  grants^  or  none  at  all*  Thereforci  the 
rejoii|der  is  no  answer  to  the  replication  to  the  first  sad 
second  plefls,  and  judgment  must  be  for  die  Crown  on 
th^t  part  of  the  record. 

The  question  oj^  the  se^i^d  plea  depends  on  the  vali- 
dify  of  the  jbye*law,  and  that  resolves  itself  into  .  two 
questions  •  firsts  whether  the  body  at  large  had  a  power  to 
make  the  bye-law ;  second,  whether  they  could  delate 
the  power  of  election  to  the  mayor  and  common  coooci'V 
or,  in  other  words,  whether  they  could  depute  the  aUerr 
i^en  to  represent  the  burgesses;  so  as  to  make  the 
election  by  the  maypr,  bailifis,  ai\4  aldenpea  of  the  .stUDe 
validity  as  that  by  the  mayor,  bailiffs,  and  buigesses  at 
Iftrger 

As  to  the  first,  a  corporation  has  an  incidental  power 
to  make  bye-laws.     But  if  power  be  given  ta  a  select 

body 
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txKly  th'en  the  right  in  the  body  at  large  is  impliedly        ISiS. 
taken  away,  Nonis  v.  Staps (a\  recognised  in  City  of     jJ^TKiIio 
X/mdon  v.  Vana'cker  (i),  and  it  is  considered  that  na        asamu 

fV  ISTWOOik 

express  power  given  to  the  body  at  large  is  unne- 
Pessary,  because  they  have  it  of -themselves ;  and  so  in 
CMld  V.  Hudson^s  Bay  Company  (c),  it  was  held,  that  a 
corporation  has  an  implied  power  to  make  bye*Iaws'; 
but  where  the  charter  gives  the  company  a'  power  to 
niakel)ye*laws,  they  can  only  make  them  in  such  cases 
-as  they  are  enabled  to  do  by  the  charter,  for  such  power 
given  by  the  charter  implies  a  negiative  that  they  shall  ii6t 
make  bye^laws  in  any  other  cases.  But  that  wks  a  cor- 
poriidon  established  for  a  particular  purpose,  and  the 
bye^law  they  made  was  out  of  the  purposes  for  which 
they  were  incorporated,  and  therefore  they  could  not  make 
such  a  bye-law.  But  that  does  not  establish  the  general 
proposition.  In  the  case  indeed  oi  Rex  y.  Head  {d\ 
{x>rd  Mansfield  says,  *^  The  body  at  large  had  no 
power  to  make  bye^laws,  because  that  power  is  by  the 
charter  given  to  the  common  council,' consisting  of  the 
mayor  and  alderm^:  and  the  common  council  cOuld 
not  by  a  bye*law»take  away  from  the  body  at  large  the 
right  of  election  which  the  charter  had  vested  in  the 
whole  body."  This,  I  should  think,  is  not  very  accu« 
rately  reported ;  in  the  first  part  of  what  Lord  Mansfield 
says^  it  was  not  necessary  so  to  determine,  because  the 
bye-law  was  bad  in  every  way. '  Where  the  power  to  make 
bye>Iitws  is  given  to  a  select  body  there  can  be  no 
donbi  but  it  must  be  exercised  by  the  select  body,  and 
cannot  be'  so  by  the  body  at  large ;  but  I  diink  this 

(a).//o^.  210.  (b)  1 IM.  Ra^nu  406*     5  Mod,  439. 

(c)  2P. /rmy.  207.  (J)  4/?«rr.  9521. 
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IM0»  rtik  nljr  appKssito  die  ftoMAat  ouifewhemlte  sda* 
J|T^  boi^  ^aTO  thcpimittgivett  tithtni>*-  JhgywterlidnngiBy 
10  file  bodj  «t  krge^  it  ii  anijr  aaalnridgdieBtcttedittBte 
of.tbeb  prnilflgei^  but  that  itUah  a  imtoadhedaC  AcW 
powernmabnwitwn.  ThBfe  Hmyfat  mamf^tmrnmB 
whf^^e^poymm  to  msko  bgs^^Mrs  lO'pirtiaBlBrcfanpvi^' 
bagmntoaialcotboc^x  hni if  byfl^lavBriaieoMBBnBnp 
'tofaeiiade8|taitothsrHiatlefB»^tfaesei^'iiidcBB  theliadyM 
brge  luMne  a  power 't»  make  thtei,  .Bobod^chB^  4m  ttm 
sekcl  body  certa]iiIy><nniBol  go  out  aS  thff  poflteM  aam 
fttrady  and  thcrefinrejnany^regidatiQsa  idddeaMJtalikifait 
fiBienrial  fiir  the  good  gowwanaitt  of  thocoipMatim 
would  be  prevented. fitom-baag  nade^jenil  ntthiwyJ—ii 
uioii'theiXL  •  ItistboD. oiateriBlin^wMdervkcllMto'tiia 
b)r»4flv  in  qiieatiea  fiAa  widbiD.tlisipo«eBi.g«Mfttoillib 
leleel  bodgr;  ibr  if'ie  doef^  thebo^  at  fange  hmiam 
tif^ta  mtkeiL  Tbe  words  ore  certatnfy  Tanft  laq^ 
aad  miermt^f  but  theji  do  not  appev  tAneio  leiiiL 
tbe  present  case./  Tbta^tiodeed^iisnot  iii:tbe  pnfnr 
eease  of  tho  wieid  a  Ige^amf  it  ia  ma*  order  made.bjiLtb^ 
body^  at  large  to  ngolale.dba  moda4i£  elecMa^  wlich- 
tbey  bave  inodentaHy  :a  light  to  -  de»  >  tOAiwjM  ipepidar 
ooafoBion  and  tamult.  It  is  not  a  things  winch-  nlalea 
to  dte  gaieial  govenanteDd.  of  tbe.  boaougfasf  <iti.ia,  oa^ 
tbttt  instead  of'<  1500  peraaqsu-bcing  preaaafc  mk  an^-eleat 
tiofiyonly.  jRftsen  abaU  be  ao.  .Beside^  (k  anadd  iia« 
tuasy  estraorcBnary  thing  if^  when^eha«tkiaMaLatf  ■lirtipii* 
iagimi  to  the  bodjiat  laige^ia  sdoet4Mi% 
the  aig^t'to' control  aad  Mcgdate  apaaica  wlncki 
body  at  large' possesa;'  They  may^.kuked^'bj 
words  of  a  charter  have  such  a  power;  btik^allieaBidlvte 
givtt  by  express  wordsi  they  ought  not  io  iinrw  lAr  I9 
gcnend  words;  and  then  if  the  aeleet^body  lia^K  act 

such 
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piHreiV  snob  ft^rtgslflinm  onaot  be  lonida  st4iii^ 
«iih»>it  bt  jbgndie  iMlf  at  hrgb;  and  tkit  OMSttfiebeo 
wmUMIoiiv  )thfa  Ml  a  aorparatimi  whate  m  aelaet.bady 
hanre  poWar  te  make  bye-kva  >fi»r  {Murdodar  pnapoaga^ 
naciaqpdaitian  xao  iM  jradk  at^idl;  4ha  laiMMweirieBBB^ 
•f  lpapa]ar>inBiiid|;attd  MaAHMM  bmsI  eaiafc  inaiusiia 
aenMMrtBtiv  and  ona  of  ike  powers  m  tbe  aarperafeioa 
«bidi vfifDifa  f^  caae  ii&  i4  €Ubr  :to  the  fwiqiaut  tinn 
hm  ahrajafaeeo mgudtd aa  haiongtiig'to  a  euapqmio% 
be  laat  and  4apaot  be  wuriififL 
Qnitkm  aaaobd  aaaetllBBL  whokker  aUnnneh  lam  be 
hililiitniil  fiir  the  hangaaata  st  laij^i  it  appeaia  to 
re  heanfe  practiae  in  aacitnt  tjai^  tbatin^oHbrto 
natoidL^sanlbdeD  m  popalar  ehctaoaa^  the  nuinber:  of  tbe 
nlMoradbonld  be  Uanttd,  end  that  dioi^  tbe  ehacter 
gamAB  aq^  ef  eleodoii  to  tbe  borgetacs  #t  Itrgc^  n 
kqiiknibcr  'dian  tbe  whole noianlly  made  theekctaea; 
mti  aoHie  iqaagtianabafjog  aainen  on  Ihiay  it  mm  «e* 
finmd  by  the  lords  of  tbe  oouncil  to  the  jodges»  M 
know  "iriiBt.  the  law  in  this  caarwa%  andftmaraKdaed 
bar  ibe  insticeay  npoii  flaeat  drtibfratifrn  and  oonfansMa' 
bwianuMtgat  fhtmariipnti  diet  ancb  amjiwit  and  aaual 
elaciioM'wege  good,  and  iraU>  wamantad  by  tlieir  cbai> 
tei%  and  by  the  low  dao;  ibrtnereiy  of  their  cbaitteis 
tbagr  have  power  gnren«tfaent  to  make  laws^  ordtnanoeii 
and  conatkntioiia  ifor  Ihe  better  govermnent  and  order 
of  thaircitta  or^boroaghs^  and  i>y  ibrae  of  <whkb  and 
Ibr-  aiiroidniig  of  popular  confbaion,  they  by  dieir  cMaoioa 
aaaaat  eoaaritate  »ad  oadaq^  that  the  nwqnir  or  bsiUffi^ 
or^iO^Mr  priM^  ^^Q^m,  thidl  be  daoiqd  bj  a  iele^tad 
adbdheaof  diB)prsooipal.of  the  commonaUy^  or  the  ban* 
grtsia  asik  afoieiaid^  .mkl.  piesmbe  alao  bow  aacli^'sc^ 
leoted'nfliniber^ shall  be  dhosen^  and- auch  ordinaiiea  and 
.!>.>'  d  G  3  constitution 
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1B25.       ^nnstittttion  shall  be  good  and  altowable,  and  i^reedUe 
"~~"       with  the  law  and  their  charters  for  avoiding  ef  pnpakr 

The  KfNci 

affiinH        disorder  and  confasion ;  and  although  now  soiBh  ooa^ 
Stitutkm  or  ordinance  cannot  be  shewn,  yet  it  ^all  be 
presumed  and  intended  in  respectof  such  special  nMumer 
of  ancient  and^ontmual  election  (wftidi  sfiecM  deetioa 
could  not  begin  without  common  consent)^  tbftt'at  fiiA 
snch  ordinance  or  constitution  vms  made)  kodi  leveraid 
respect  the  law  attributes  to  aodeot  and  oontiDual  bI* 
lowance  and  usagt^  although  it  began  withiB  taue  ei 
memory,  The  case  of  Corporations,  {a)    Tlie  same  ete 
is  very  shortly  mentioned  in  Jenkms^  9JS*  case  .95.    ifi 
The  Corporation  of  Colchester  v.  Sfrc.  (b)  it  was  fceld  by 
CoicCJ.  and  die  rest  of  the  Court,  that  •*  If  Aere  be^ 
popular  election  of  the  mayor  and  aldermen  in  eorpbi»' 
tion  towns,  and  this  happens  to  breed  a  coBfi»ion  amongst 
them,  this  may  be  altered  by  their  agreeskGo^  and  bj 
the  common  consent  of  all,  to  have  their  deetions  made 
by  a  fewer  number,  but  not  otherwise*    Bat  if  by  dieir 
charter  th^y  are  to  be  dected  by  them  aH»  then  thisis 
not  to  be  altered  bnt  by  and  with  the  gen^«I  assent  of 
the  whole  town,  and  so  by  this  means  to  take  away 
confusion*^    The  same  doctrine  is  fully  reooguised  in 
several  subsequent  cases  in  more  modem  times,  vis. 
JBftr  V*  Jhmbffis  {c\  Rex  v.  S^peneer{d)^  and  Best  v.  jHUI* 
iips^  Mayor  of  Carmarthen^  and  Lee  v.  WtHi^  ili#  par^ 
ticular  circumstances  of  which  H  is  not  neeesBuy  '^^^^ 
to  state* 

But  cases  have  occurred  where  questions  have  ariaa 
as  to  the  application  of  the  mle^  and  in  Jfei^  v»  Sp^miTi 


(a)  4  Ctlke't  Hep.  77  6.  40&  41  i^/S^  {h)  5Suldr.  71.  15  James  1. 

(c)  Ca9.  Temp,  ffarUw.  Sl€»  (4)  9J9iimlSfi7«  H* 

■    '    ♦  who 
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to  beaqommon  cotlncilman  of  Maidstone  (a),       1835. 


^.powpv  of  dkctl^g  the  4;onunoD  councilu^o  vas  iji  ^xj^Tkuto 
4ie  miijror,  jurats,  and  commonaltyi  and  the  charter  gare  _°«'^'"' 
a  power  to  make  bje-laws  to  the  mayor,  jurats,  and 
eoQiineii^couBcil.  The  mayor,  jnrats,  and  commod 
«o|pKil  made  a  bye'-law  to  restrict  the  number  of  electors 
4o  the  mayor,  jurats,  and  common  council,  and  such  of 
the  common  freemen  as  had  served  the  office  of  church-^ 
Watden  and  overseer  of  the  poor;  it  was  held  that  the 
bye-law  jDarrowing  the  number  of  electors  could  not  be 
jippported,  because  the  bye»law  restricting  the  number 
cf  electors  was  not  made  by  the  body  who  had  the  right 
of  eleodon^  and  idso  because  it  excluded  such  of  the 
.commonalty  as  had^  not  served  an  oflke  which  had  no 
isoonection  with  the  corporate  character*  In  Bac  v. 
Ct4imhy  common  counciUnan  of  Jlfafic2f^ciiitf  (d),  the  bye* 
Jdwwas  made  by  the  mayor»  jurats^  and  common  council 
lo  confer  the  right  <^  election  on  the  mayor,  jurats,  com-* 
men  council,  and  sixty  senior  freemen.  There  the  bye* 
kw  was  made  by  a  select  body,  and  was  held  bad ; 
because  the  right  of  election  was  in  the  mayor,  jurats,  and 
commonalty.  In  The  King  v.  Head  and  Others^  freemen 
of  iXsbtoft  (<;),  it  appeared  that  the  bmgesses  were  in* 
corporated  by  t)ie  name  of  the  mayor  and  common^ty ; 
and  by  the  charter  four  aldermen  were  created,-  who  with 
the  mayor  were  to  be  the  common  council,  and  had  a 
power  to  make  bye-laws.  The  right  of  election  was 
in  the  mayor  and  commonalty,  together  with  the  alder* 
men*  The  common  council  made  a  bye-law  with  the 
assent  of  the  commonalty,  that  the  mayor  and  aldermen, 
exclusive  of  the  commonalty,  should  elect  the  burgesses^ 

(a)  3J9ufr.  1887.  (6)  4Burr.290S.  (c)  4i2iir^S515. 
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loomdlyy  ondy  tiitrefiiret  tb^jF  tfoddt jttft-e^clplioi^' 
opmoxpiyl^  who  .ytfa  ^  tUi'innwiial^BipifsmiliS 

|gr  t  lfft»  Peemaa  not  luds  bj  ibe  iMyvr  BDi-MmfiA 
m d|e Dop(imDiif% to aMit,  ii0t i^ £^191110  piitofiiii^ 

ift'Was  bad  note  the  tfv^eiBl  posett  ia  n  iSo^MiliMk! 
bfeiHiii  d^^  ^espM^  iif  a  body  weittqpt  Ae  001^^ 
at  the  mayor  «q4  f^mmfmidty  irere  ^  pHptmiiHumi 

ftni^  an  iategfd  yarl  a^  ib^  a^tfifthig^  fi}»  I(  i«aa  ba4} 
b^oae  if  made  |)y  tiie  mayov  nod  aldeittiisiiron^j  lil4» 
lia aaelcirt  b^^J  bud  no  rjgbt  (o  mifca  bj^m  i«  If 
^^ptiomii  Yfbpt^  tb9  ngbt  WBi  i^Mfid  bi  (be  fMgtor  wl 
ooppMn^,  together  witb  th^  ^Id^niNW.  I»  Jtor  ft 
4t^nM7^}  ^  ^bt  ftf  aleoting  the  «l^mett  vss  ^hf 
fk^aitf^  ffife^  U^  dieiniQroraii4bui9eQ9e8»  ai^dNyiOMk 
f^  byo^^w  F^j^tijc^  tb*  daobBTK  m  ^^  ini^fr.flad  <«»• 
tf^  of  tbe  b»g«Mesi  ^.,  the  i^^fioidert  wl^nwafe  omi^ 
naiib  mflBiBQQ  coiuiqliqeBy  a)B4  #i|ob  iff  Ae  b»muw 
{»  b^  aenrad  ^e  office  of  fbundiif^iii  «r  ab^fift  and 
|B€b  b)r^lavw«»  held  good.  Inlf^^^Mml^  iba 
ir^j^it  <>f  el^(;tipii  of  bnignses  im  by  th^^H^nMar  jp4t 
mayor  and  biirgasa^  being  ^  ooapqiale -baii^  ^Fb» 
mayor  and  burgesses  made  a  by94a«r  f^  nUtain  d|# 
number  of  electors  to  Uie  mayor,  aldemieD,  fnd  esg^ 
teen  Imigesses  tbeie  mantieiiads.  aQBl  d|e  di^iaidmt 


w  n  JBw<i  ««•  w  w>%ff,«iTi 
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^iipii  UeUwi  ^  tin  penwwM  tnjder  tin  Iq^lmn  N^ 
Oolite  i»a#  tfitntuimnl  mr  ^  Jho  fionml  Hi^  of  tl»# 
cmjfmilm  fapdf  to  matoit-wgriBtian  toliaiit  lln  twaibar 
cf  dectob^  and  tbe  iWipdiiit  ««  Wd  «U  ^MmL 

per  iha  09Peni  poii^  <|f  lh0  cotporaat  bc^«  f^^ 
TIho  tliem  4Biff  .b9  qiiin^itt.  wpwArbeCbar  a^jiiiittuif 
tfas  SQOfnd  4g|rt  of  tha  %Mq»onil#  body  Ihii  roytiic^ 
fiills  iritlm;%  jpnadplfi  of  bur.  Aod  Mm9  oty^Mfim 
niiybi^  ^uitibeiailcEiQeii  do  apt  ijdilj  n^jpi^mit  tli» 
lyifgiWMtj  iH^cgwe ifaar^  J8  no  doubt  bisA M  ^:\mif 
qtltaledv  by  die  b|HfW  or.  xcgidiitiaii  ibi  hn^griii 
Mii^t  be  iiyi«i9Qted*>  I  wa  .wqr  fiw.  tP/  udmit  .thit 
tlMrejsM'Uttle  jBepresmtatiqii  of  tbe  htny<n»»ii^QW^ 
c^nir^ioi^j^  itnd  much  leii  tbM|b(ii«««pi|«mi)ill 
1^  of  tbe  caflM  .  Bttt  ftiU  tbq^  dp  i«  It  imaU  d^gnw 
lliapMBeatduiboigwifs.  Tb#«UwMob7<^g#W6M} 
dajxotjpMie.to  be  biirg«a|9%  tb^ai^e  atiU  bai|Be9Wf» 
tb<?iigb  vith  ^ore  aitthori^;  diey  «Ee  not  nn  intvi^ 
jfBBctrof^  coipQrgtian.  If  dtete  be* &  nesting  of  tj^ 
hcH^  Wfjpom^  whi^k  icQiiwto  of  the  imaror,  be>M% 
and  biiiigfiiw^  i^  U  mt  A^eceiwy  t))et  MF  ^  ^#  ^Ui^^ 
loen  9hoidd  he  preeeot^  imd  if  ibe^f  nre  pnMeifctb^jiidp 
Qpt  Tple  ^  aldenQeot  bi«t  ei(  bRigiQssei*  Theejdeqnm 
«re  eleeted  bjr  tbe  JO^or  nod  the  zesidiieof  tbeidig?!g>ftt» 
Ho  t)i4i^  thop^^  req^oti^jTr  th^  bmyamn  kfa^  M^WthMg 
|a  ^  to  tb^  ekcdon,  omd  I  thtnk.the  aldcroten  loey  be 
i^omidj^ aaioepreMatiog the hmgmm i  #iid ihey ene 
^yeidMbreot  bodjr.ihiin  die.httigei|BaAt^gQ^pdMii 
4Pi^b^ QM^l^jref  eld^tn^en;  they  eze  to  di^^eige  tbe 
^vfiiSwedtttitiesfli^ied  t»tfa«m*. .  It  jouit  be  ohg^^df  ii1in% 
that  thi^  mode  of  election  is  that  which  was  adopted  by 
custom  before  thie  charter  in  questioni  and,  therefinre^  one 
jnay  well  presume  that  it  was  a  reasonable  mode  of 

election^ 
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^ritotmiy  and*  not  atteoded  with  tmy  pr^^Boeer  in&n^ 
venittce  to  the  f^Bttal  inteneste  of  the  corporation;  and 
thoi^  that  cannot  be  taken  into  oonaideratiDQ  iit  oon* 
aidering  liie  e£b6t  of  Ibe  seooiid  plea»  beeaine  ti^  tkcts 
Btated  in  one  plea,  cannot  be  broogbt  to  bear  vptm  the 
fiict8  iA  another  plea,  so  as  to  affect  the  constracdon  of 
Ibat  plea-,  yet  one  nu^  at  all  events  put  a  snppo^on 
that  such  a  mode  of  decdon  might  esdst  btfwe  the 
charter.  It  may  be  said  that  the  rule  kid  dotm  in  die 
case  of  corporations  does  not  eactend  to  burgesses,  bot 
only  to  the  higher  corporats  offices,  and  the  langoageof 
the  resolution  is-  only  applied'  to  thenu  Biit'tbe 
same  reason  applies  to  burgesses  that  does  tolhe1i^|her 
)Dfficea  of  the  corporation,  and  there  is  even  a  sl3I 
Btrooger  reason  fer  avoiding  popular  tnmidt  and  cenfii^ 
sion,  because  the  electtoa  of  burgesses  is  of  moiefipe* 
quent  occurrence  than  that  of  the  higher  officers.  The 
case  of  Bex  v.  Head  (a)  was  that  of  the  elecdon  of  m 
burgess,  and  no  distinction  was  made  between  a  boigesf 
and  any  superior  officer  of  the  corporation.  The  Ebtg 
v«  Bird  (Jb)  was  the  case  of  a  burgess,  and  no  diitincdon 
was  taken  by  die  Court  between  him  and  oAer  officaRk 
The  point  was  nodced  in  the  argument,  but  not  in  die 
judgment.  It  has  been  held  indeed,  as  appears  by 
Athiiisf.48.,  diat  if  the  corporate  body  at  large  hate  e 
right  to  elect  members  of  pariiament,  tbey  canaot  dcle-> 
gate  that  power  to  a  select  body;  but  liiat k  beMis« 
it  is  considered  as  for  the  benefit  of  the-ptaiblic;  (fail  they 
should  all  hare  votes,  and  it  is  not  to  be  oompared  to 
the  case  of  the  elecdon  of  mayors  and  othdr  efficers  ef 
corporadons* 

If  the  byb-law  be  found  inocnveniAt^  die  corponfe 

•  . .  .        '  ■        #• 

(a)  4  JSMfT.  2515.  (6)  13  JBa$l»S€7. 

body 


Ikn^  niif' reped  it  bjrthe  nine  anlliorit^  by  vlikk  tli^       MS& 
Amd(  'it;,  mad,  therdbne^  if  any  misicbief  be-  KWy  to     g^.^^^gi^ 
nmt  tbey  ssay  oonreot  it  tbflnud¥e&    Tor  these  reasont 
i  am  of  opinioo  tkat  Judginent  moBtfae  ffivea  for  the 
^flfandant  on  the -diird  fica% 

*   I  •     '  * 

12etiiiiOTD  J,  As  the  Geartfloocar  in  opinieii  ii|kmi 
the  ijiieadones  to tibeacssplaiiee  of  the  charter^ and ae 
1  juvferatioDd  the  jodgBMnt  upon  that  paint  was  to  be 
delivescd  by.  the  Xoid  Chief  Justice,  I  shall  oonfine  osjr 
ehserratiois.to  tibe  tvo  questions  nnsbd  on  ithe  de^^ 
niarnsi:  to  tl»  third  plea.  Tiie  first  qucstioii  is,  whe^^ 
ther  the  power  of  making  the  byeJaw  in  question  was 
talceQ  away  fiK>m  the  body  aft  large  .by  4he  power  of 
mahiog  bye-laws  ^vtn  by.  the  ciiarter  to « the  seleet 
body,  via.  to  the*  mayor  and  ooaunon  eouneii  ?  . 

The  second  is,  whether  (snpposing-  the  bo^y.at  hrffi 
to  faafe  jurisdietion  to  nuke  bye-laws  or  r^oUdona 
londiing  the  mode  of  eleeting  burgesses)  this  is  4  valid 
bye*law? 

With  a  view  to  these  two  quasdons  it  is  material  to 
attend  to  the  particulars  of  the  third  plea,  as  they  stand 
aimitted  by  the  demurrer  to  that  plea. 

It  appears  by  that  plea,  and  must  be  taken  tobe 
sdmitled  upon  the  demurrer  to  it^  that  the  boroagb  of 
CUppi^  Wycombe  was  immemoriidly  an  ancient  bo^ 
foagh,  add  that  before  and  until  and  at  die  time  of 
giandi^  the  charter  of  Ciorbs  the  Seeond,  die  bmgmse$ 
were'  »  body  €X>rpoi^te,  by  the  name  of  the  msttfct^ 
Miffi^  and  burgetms  of  that  boxoB|^  and  that  witidn 
the  borough  there  immemorially  had  beeut  or  of  right 
<«^hit  to  banre.been,.and  (heii  still^ouf^l  to  be  an  in-^ 
definite  number  of  burgeeJ^  of  the  borough ;  that  King 
>*  -  Chgrk$ 
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IMS.       Okmln  Ibe  Secwd^  kgr  Irfi.ktten  patent^  asMt^ietii^ 

finntd  to  Ae^Miboif  coifft^  tiieinqroiv  ijaiiA^^aDd 
biirg6tte%  tbat fion  iboMeftdli  fotieaeraireiff  fir-tev 
g»fi«f  to  be  elected  ia  maiuiar  «ftBC  lantkiiMd 
the  mayor.    [It  b  to  be  obsenredi  tbat  thb  widi  whet 
ftUeerem  tbe  plee  villeheir  AMAe^Mehmmw^m  cai^ 

wjB  to  lie  ebdid  oirf  JB^Iig  flMiiiii(fi>  end  yetrthecheieer 
flP^iMWi  Att  cne  cf  4k8  htttnttut  to  be  ^edeofeBdin^iiei^ 
nee  eAer  neelieBed  elMaU  beMOMrv  -AnA^tfaeieMipoi' 
ie  ^keeted  to  heiVDore  in  befiMne.  the  kit  neyory  oebi 
Ue  elmaoe  htlbee 4lm mlic%mmu  mud  At  f^ffAetm^ 
jvim:  preaeot,  end  ihe  like  as  to  the  haSMte  mAmii 
Aod  tivo  borgesice  rehould  be  the  bailiffi^  amd'*tmdm 
men*  mhabithiig  reiilnmMiHy  watfam  theiba«Higb»'  ehoidd 
be  eidermcm  and  thet  the.meyory  beiliffis  and.teig^star^ 
ef  tbe.jpid  boroagib  <lhat  ie  tosey^lbeia^xappaMdtei 
cenprqiitnttyinQlndioglhe  rfdenfaeh)  and,  rthii  ^  Ji^ori  wwi) 
or  the  Angor*  part  of  theiii»  mig^t  elect  soeh  othar  imiI' 
vAMAag  ornot  1ritfahi.the.herei^^  jieit»J>Mm?rfiiwiM 
s^ew^^epqaeaeot'td  fae,batgwiiwii     llcni  the  pliU  etani ; 
thet  by.  the  chaitec  the  kmg.  gnofeed  miAicaaHmhi 
^^!l«Kith»«ekl  9mjm^  hsHiffi^.  joid  buigetteBiof  the  eM  ^ 
b%iM|[b?^  (thet  ia  rto(  theiidiele.body  oorpoettef.  comhN 
nmtithr  indhiduMi  the  ehitiiuuiiL  ^andAeir.siioBenoeB*  * 
ihet.libe  fdoi^eeid  eUeroMH  jmI  'b«iJffi.:eied:4hBilnemei 
r  ijiefti  iAffel4  hft^the  oeiMuin  .koPDett  afathgAewn^  J 
eml  ehoeld  be?  n  wi  lihitf .  end  aidJag  Jj^ithe^am^iarm^bil 
matters  end  cansee  toaohingandaonceniiii^lhailioibl^' 
i4feseid»"  thmi  ^ihat Ihedkaig graatediacd^dofitniU 
ta^hft ^afrrwiid  haeyoa^  beflMhi  aawUmigawi  efelitf>hai» ; 
rp»igh44braNiid'(diet  is  taaayi  to  the  whale  he|dy»ai)04* 
rat^  .iedoding  the*  aidernieii)iendtheir  snoctaeot^^ttii • 

the 
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saidy  Mdl  their  sii«qenaf«  fev  the  Iiiim  befta^,  6V  the  ^^^^^ 
ttyi^  pan*  of  iImizh'  of  vlMm  dii^  mayor  tb  be  one, 
Aonli  biiive  poirar  awi  Mrtfaori^  to  Make  Mick  MfltotH 
aUe  IqMA^^w  ta^emrihoaU  iBeai  gMdlfcr^the  {y»f«^ 
pMM  tlttMiaitieidbntfi/*  :TbaBipii«po*d  avi<i'l^tiM 
g«i4nd»iiiid*garsniineBl  of  tko  b«]|;6ii«^  BtMtmi 
afld  Jritthitiim.  oC^  ffae  iMnaglivJ  and!  Amt  dMliurfai||(  M 
«Aitf '  iteiMirft  'OMritm'Ar  tfa«  o^^  aldemi^ii,^  bitflUi^ 
9ttA '  boi^gMtfBi)  too  miBoct9f  ininbi|Mi%  Md  fMAiM# 
oC  t|b»  botx>mii^  slMMAdt  botaretlnaniber  i»:tiKir<ilkdi^ 
Miyrtitfieir-  ••»d  hminflMi*  iwiiMii«*thg  faowfagh  aiHl  Aw 
iJAtilB  ihtik-Mf  (i.  e.  hm^  tfanet  wrertl '^oAoMTi  imi^'fm^ 
sosit  Md  it4t  how  tlvrlmi^  eoif&rttf  hmU  lihit  Mmm 
or  im^'  ^t^mtM  iltflhdU(db)'aiMl«tliofiriivfti  die  IkMllif 
good  a^d  pvUk-adnaii^i^-asd  iiilo«pf  tbe  mAboms^gb 
{nm  %9mtkmg  or  aMWidng^  tksi  Aodf  w/jgnifif  kidll 
or  tbe  gyeef»BMt»  oC  j/seg^  or  tlie  eM*eiM  of  At  poMM) 
aad^tfae  fklMlHiig  of*  thoeamolioiou^^  and^  aiao  i» 
dm  betterpniemttioii^  goweniHieiit,.  dtmMj«iiiin»»fto^.of 
db^poioMMlM^  Atti^nPthuMwyia,  lidHMlii  aiidbiQ]gMMf 

Miilioiliii  oiniliiiiii  ■■■!  colBn 

Gooeeming  the  said  boroogb,  or  tbe^  ililB^  nj^b^  attdi'' 
HrtanstofrthvoBidbQaoogfa^  vidt  power  to  lUe  :tadjr 
euifiwMlev  (i^^efe^  tp^^jBi  JMktbei»:  aaeaiiBon^f^fay  Ami 
nafor^fiMT  thttitioie  beii^^  Odd^th^baUffiy  aiHllddeihieif 
faeh^dKi  ixwDteet  icojnei^.orby  Ao  oiijdb  pertof  tiMe 
arefmiiwH^  ^  MicanmeBaHtt  fiiwii  oad:  fineupotf 
tbttiddinqitifii 

o'fflic^ldni'geeo  onz  to  alalb  diafedie  cbaHtr  then  ap«^ 
poiatediooo  ppm  iJufcien -named  to:b04fao'fif8O«Mj«M 
tmapduB^  ymmm  4he«8ia  iMood  t^badM^flrsrfaiiUA} 
aadiNafcia  allwi  [niieijnu>to  be  ttoiM  uarfweMteaMwi 

(The 


n»r 
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(Hie  learned  Judge  tben  stated  the  mode  of  dedka 
-^  j^  of  msifOTf  bailtfis,  and  aldermen  as  set  out  ih  the  plead- 

,;S^^,  ings.)  The  plea  tbdn  avets^  that  the  letters  feBtmt 
were  Avfy  accepted  by  the  thto  mayor,  balKfll,  and 
horgMta  of  the  borough  aferesifid.  That  after  die 
acjiceptatice  of  the  said  diarter,  kdd  before  the  dufeidi&if  s 
dectkto,  to  wit,  on  1st  December  1675,  the  then  ai^tyor, 
haS^ffki  and  bm^esses  duly  made  a  i^j?4att^  not  now  ex- 
tint  in  writing,  for  die  better  government  of  Ae  borou^ 
ioutking  and  concerning  the  election  of  future  burgesses^ 
in  order  to  avoid  popiiat  con^uAon  and  disorder  in  sach 
electidtt.  '  The  bye-law  was,  that  ihe  mayor  and  common 
aauneH  of  the  borough,  or  th^  nuff&r  parrot  diem  duly 
assembled  together  for  that  purpbse  within  the  borough, 
riiould,  b^  tliemadves,  and  without  the  concurrence  or 
assistance  qf  the  rest  of  the  burgessess  elect  sudi  pei^MHis 
to  be  buigesses  as  to  thein  or  the  major  part  should  seed 
meet^  which  bye*law  has  bei^  isince  constandy  kept^ 

4 

and  .18  still  in  foil  force.  Thea  the  plea  states  ddend- 
taf  s  election  to  be  a  bui^gess  by  the  mayor  and  the 
msjor  part  of  the  then  common  council  duly  assembled 
within  the  bo^oAgh  pursuant  to  thi  bye^Iaw,  and  Us 
bein^  sworn  in,  et  eo  warranto,  executing  the  office  of 
(Hie  of'the  buif;esse8« 

';Oh  die  demurrer  to  this  {4ea,  die  above  two  ques- 
tictas  arise.  The  first  is,  whether  the  power  of  mddng 
die  bye-law  in  question  is  taken  away  from  the  bod;j^ 
at  large  by*  the  powe!r:of  mUdng  bye-laws  given  by 
the  charter  tbrihc  select*  body,  via.  to*  the  sniayoT  'and 
common  council.  This  power  of  makiag  the  \ff&^ 
law  m  question  is  not^  I  think,' thus  taicen  ^w^  ftdm 
the  body  .at  large.  ;The  byb4a#  rinqiKstiokH  it  tt 
had  been  made  by  tJaeselMi  bat^  io  vriiom:  a  power  of 
^>*akiog  bye-laws  is  thus^glven  by  ihia  charier,  would' be 

14  invalid 


byalid  oo  the  principles  laid  domi  in  Bok  t.  JS^encerla)f,       If^Si 
apd Sex  v.  QUbusbi  the  select  body  opt  for  this  pur-*     Tk^Kun 
P9se  represeoting  the  body  at  larger  and  the  select  body       ^is^nnu 
thereby  would  be  taking  a  privii^^.  away  from  oth^% 
and  nacrowi^g  and  restraining  it  Sjolely  to*  themselv^ 
In  iifjr  y.  Spencer,  common  councilman  oC  MauUtone,^ 
it  fippeared  that  the  town  of  MaidUont  was  incorporate 
by  charter  of  the  21  ^*  2^  by  the  name  of  mayor,  jarat8» 
and  commonalty,  to  consist  of  a  mayor^  thirteen  juratsir 
(including  the  mayor)  and  forty  common  cqimcilmen^ 
4iid  power  was  granted  to  the  majpr^  jurats^  and  com-' 
tnon  council  to  make  bjfe-lawsi  fy4  He  election  of  common 
conncilmai  was  by  the  charter  to  be  by  the  mayor, 
juratSf  ond  ccmmonaltyf  or  the  mcgorpart  of  them;  that  a 
bye-la^w  of  tjie  ISth  August^  1764,  made  by  the  mayoi^ 
Jurats,  and  common  council^  gSLve  that  right  to  the  mayort 
jurats,  and  common  council,  and  such  common  ireemen« 
as  resided  in  and  had  served  for  fi  year  as  churchwarden 
and  oyerseer  for  the  town  and  parish  of  Maidstonep  or  the 
major  part  of  them*    It  was  held  (there  being  other  ob^. 
jections  to  the  bye-law,}  that  such  a  bye-law  aflfectiog  and. 
aarro^ng  ,and  restraining  the  rights  of  the  body  at  largQj 
Qould  not  be  miade  by  the  select  bocfy^  notwithstandifiig* 
the  power  of  making  bye-laws  was  given  them  by  the 
charters  not  being. for  th^  purpose  the:  represetitativesr 
of  tt^\i^bple  community,,  they  could  not  assume  to  th^aft*t 
seiv^  what  belonged  to.  the  .body  at  large;  ,bat.  Lordi 
^Bfnsfiefd.  64y%  ^^  ,Wh€$Ee,the  power  of  making  bye-lawa. 
is.ii?  i^  \ff)dy  at  large,  t^iey  wy  (deleg^  itheir  r^hta^ 
to.§  jB^ecC  b<>dy^..ivhp  became  lhe.represenl4Mve.of  the. 
wbpJy  ctfmpJitfiijy*"  .  Sjo  in  the  present .qaf^JL  tbJnH.fha^ 
t^ifgh  ,{J^:  ik9jw^  qf.  m^Ogf  f)ye-lw*  *W-  P«w»W5«l«; 


» . 


(a)  ZBurr.l9Sf, 

*  ■     «  »   . 

purposes. 
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iMSi  patpdm^,  tut  eveir  in  goKml,  was  ^leii  by  ilitt  thatttr  to 
JT^^V  tf  Mieet  body,  yet  if  by  retson  Ihat  kiidi  po«i«r  anao^ 
iA  die  present  css^  be  ezeicised  by  die  adeet  bodhf  e» 
aeeoont  of  the  rights  of  o&era^  iris  realed  or  ngmiDS 
inddentdly  in  tke  body  at  bugei  Ae  body  at  laigeaujr» 
by  a  bye^law  made  by  commbn  or  general  aaMli^  dek^ 
gsie  tb^  ri|^t  of  die  doedttr  of  boi^gessea  to  a  sdaet 
body,  being  a  part  of  dienis^es^  inr  like  matkitf  as  diey 
oould  if  the  power  eidier  ibr  patticnlar  purposes  dr  is 
general  of  making  byoi&Ws  had  Aot  been  gbcn  to  a 
afeiect  body,  but  bad  been  wholly  Testod  in  die  b6dy  at 
lai^  more  especially  if,  as  m  die  present  cscBe^  die  fay^ 
law  cannot  in  any  inManee  be  carried  intoelfect  widkmt 
ite  being  thereby  confirmed  by  the  verjr  body^  die  mi^ar 
aadeommon  council,  to  whom  the  power  of  onkiBg 
bye-laws  is  eiq^ressly  given'  by  die  duurter.  h  Sex  tw 
Cntbii$h{a\  common  conndkmm  ofMddskme^  a  ^miUr 
b^k^  ^ipeared  to  have  been  made  by  <he  aidyar,' 
jimasi  Mdcommm  eomtOi  tnolsfertingf  die  r%^  of  dtob* 
dMfof  eomdioh  cduncBmen  fiDm  the  nUifar^  jtnfals,  m& 
ositaMtodty,  to  the  mayw,  jorats^  and  slid  of  thea9ai«f 
anawlty  aa  sbiMild  be  of  dn^  tomtAM  ceiiiMi^  mii  tMf 
cfiim:  ti  disi  ckNUieiudty  who  lAonld  be  the  seitAbr 
cMisimjiftnaN^ifibi'the  ttttie being,  tir^$i^pui^ 
tkmi  die  qMSdfifr  waS|  iHbedier  diat  was  a  goad  b]ie> 
lasir,  and  it  w«a  held  tti  be  bad,  as  mant6s%  oooliat^  lo 
dieiateHtof  tbd^chaitBf,  and  beii^  sldkir^  «  jMrf  ^ 

whhotlt  tbek  ecmseat^  And  Ya§e$3.  said,  «ia  Ife  «se 
of  eorpor^sttotis,  4  Co.  7r&  the  byeJiw  wiAch  wsft  ptf 
in  quesdcm  did  not  vary  the  consdtatiei^  and  AiagHar 
gN»ttnd  of  that  resolttddn  wasi  dial  it  BansC  be  mukihf^ 

(n)  4  Jim  asos. 
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ameuU    Bst  a  bgfe-lam  nuide  ^  a  ^i:^  of  tbe       ItM. 
nwpumlitii /g  extlmde  tie  m^  wMmU  their  auetd^  is  iMt     ^ 
gMd.**    la  the  present  caac^  tbe  ift>wer  in  tiie  body  al 
1«^  of  making  the  bye-law  in  question,  whicb^  but  for 
the  power  of  niakiog  bye4aw8  giTen  to  the  leiecC  body, ' 
would  be  incidentally  in  the  body  at  large  (supposing^ 
the  byorlaw  not  ob|ecti<Hiable  on  any  other  ground),  and 
the  power  of  making  this  bye-law  (which  the  select  body 
oeuki  not  make)  remaining,  therefore,  in  tbe  body  at 
laige,  notwithstanding  the  power  of  making  byeJaws 
given  by  the  charter  to  the  select  body,  b  not,  as  it 
seems  to  me^  inconsistent  with  the  power  of  making 
fagre-laws,  expressly  given  by  the  chartier  to  the  select 
body  I  and  upon  principle  I  think  that  this  incidental 
power  IS  not  taken  away  from  the  body  at  large  in  cases* 
where  it  cannot  by  law  exist  in  or  be  exercised  by  the 
saiect'  body,  except  so  far  as  the  continuance' of  this 
ptfywer  in  the  body  at  large  would  be  inconsistent  with 
the  express  power  -given  to  the  select  body.     In  Had^ 
doeVs^  case  (a),  it  appears  that  the  antient  powers  and 
pvivileges  of  a  corporation  continue  to  exist,  and  are 
not  meif^  or  extinguished  by  a  charter.     That  was  the 
case  of  a  return  to  a  mandamus  to  restore  him  to  the 
ofioe  of  alderman.    The  return  was,  that  he  had  been 
removed  under  a  prescriptive  power  which  had  existed 
previous  to  the  charter  of  13  Car.  1.     The  Court  all 
hMd'  this  return  good,  for  though  by  the  charter  of 
(Maries  1st,  there  is  no  power  given  for  the  corporation 
ttf  remove  an  alderman,  yet  when  the  consiliari,  alias 
iMermanni,  w^re*  before  the  said  charter  removable  for 
reiicMsnble  eaase,  the  same  power  still  remmns,  for  that 

(a)  A^  4SB.     1  r«nl.  S5& 

Vol.  IV.  SH'  the 
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IMSt      the  (^rter  4oth  not  iperge  or  etldsfg/akh  ^  «i£  the 
j^^^^-^    tient.privilcgieap  but  the  corporation  migbtiiee tbtnt i»« 

oga»t¥  befo|»  ;  and  if  it  wdhe  oth^wise^  it  would  he  ^fe^jf  m^. 
ehJevoQs  to  mosl;  of  the  GOff)orat^on»>in  JBf^bmd,  wh» 
hove  taken  new  chaitevs^  hat  we^  eneiettt  ^ofpQMlioi» 
hefoie* 

.  This  I  8[|prdieiid.  to  be  the  Uiw,  .iinle:$8  white  the 
cherter  vesta  a -prior  ancient  existing  powQr  or  ptifikf^ 
dsewbere  then  wlieve  it  was  befoiv,  er  varire  it  as  in  the 
oaae  on  which  one  ef  the  questions  on  the  olber-pieiiEU 
logs  has  arisen^ 

The  same  principle  had  also  been  adopted  and  ap»' 
plied  in  a  ibrmer  case  of  Hieks  v*  Launcestm^ai  iw 
E.  8  Car.  1«»  to  the  case  of  an  dectiou^    T]||iereitis  wd 
^  if  the  king  create  a  corporation  of  a  nuiyor  and  ^gb( 
aldermen,  with  a  clause  that  upon  the  dea^  or  amotiQH 
of  any  alderman^  it  shonld  be  lawful  for  thenajror  |md 
the  rest  of  the  iddermen,  mtJUn  e%Af  d^ys  neat  after  snok 
death  or  amotion  to  elect  another  alderman  in  his  pbc^ 
although  there  be  no  election  within  .tfie  eight  day%  70! 
they  may  elect  an  alderman  at  any  time  afterwaidsy  fixr 
they  have  a  power  to  elect  anodier  as  inridaU  to^  the 
corporation  created.     For  anciently  corporations  had  no' 
such  clause  giving  them  power  to  elect,  and  Ms  ^frwh- 
oHve  paoBer  does  not  toU  tke  implied  power. iaeidetd  to  ike 
€orpor\ationJ*  .  So  I  say  in  the  present  case,  the  8ffinn<- 
.ative  and  express  power,,  given  by  die  diarter  to.  the  s&» 
kct  body,  of  making  bye-laws,  does  not  toll  the  implied 
power  inddent  to  the  corporation  in  coses  in  whick  the 
affirmative  express  power  cannot  by  law  be  exerdsed  hf 
die  select  body,  or  to  which  it  does  not  eaeteiid^  hntdiai 
the  same  principle  which  in  those  cases,  the  one  of 


(•}  1  ItoU,  AW.  513.  tit.,  Corjioratiimy  G.  pl»  5. 

inova^ 


fiM^ali  tbiB  qA^  of  decddn,  oontintied  pre-eadsting  inei-  18S5. 
battel  powert  drtmbrd  and  eleetion  bjr  fdnon  that  the  ^^^TKora 
chaitflrs  did  not  tike  lliem  switir  or  aMnnl  dbem,  will^  id  J'^''^^ 
My  ophifoiii  in  tlie  present  case  oontino^  id  Uie  body 
4it  iei^  ibA  incidental  ptmet  of  makiog  bye-lavs  in 
«tchc8fei,  and  so  filr  as  k  cannot  in  law  be  vested  in  the* 
MiM,  hody^  or  as  it  is  not  bjr  kw  vested  in  such  select 
body.  And  the  very  reason  fpmn  in  I  BtiB.  JSbr.SlS^ 
Oorporatiem  G^  pi.  4.,  Sat  the  pow«r  of  makhig  bje-4awa 
bdng  incident  to  a  corporation^  ind  included  in  iti  in-* 
corporatiDn,  vis.  '*  for  a  body  politic  cannot  be' governed 
without  laws/'  and  that  ^  they  ought  always  to  be  sub- 
jeet  to  the  }aw  of  th^  realm  as  suboidinate  to  it,"  appliea 
to  die  contibnanceof  such  iiicidental  power  in  the  body 
corporate  at  kige  upon  sutjects  and^in  cases  to  which' 
the  power  exjhtsssly  given  by  charter  does  not,  in  fiict,* 
or  cannot  by  law  apply.  Lord  Man^ieM^  indeed,'  in 
tttx  V.  Head  and  Jam'  cithers  (a),  freemen  of  ifsj^ 
kston^  affirmed  in  J9om.  Ptoc  {b\  is  stated  to  have  said 
^  The  body  at  large  had  no  power  to  nudre  liye^ 
hnrs,  because  diat  power  was  by  the  charter  giveh 
to  the  common  coundii  consisting  of  the  mayor  and 
iddermen.  And  the  common  council  Could  not  b^  i. 
bye4aw  take  away  from  the  body  at  large  the  right  of 
dection  which  the  charter  had  vested  in  the  whole 
bocfy.''  Loid  Mansfidd  adds,  ^  This  is  exhcdy  ^tfae 
case  of  Maidstone^  But  that  dictum  was  quite  extta^ 
jpdtdal,  and  the  case  was  deteirmined  on  another  ground, 
that  the  bye^law  then  in  question  was  not  made  by  the 
lx>dy  at  large,  but  only  by  the  mayor  and  aldermenv 
though  Wiethe  assent  qflfte  tommonaifyj  but  those  v^drdi 


.  I 


{a)  4J9^ifr.S5l5.  (5)  QBro.KCUSlU 
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^.wffk'lkt  assent  of  the  cammotiaO^^ms^  bo  diltewM^ 
1^  -  Bs  it  was  held  the  cowmoiiilfrf  eoald  not  be  tB^etnblel 
<««ftMr  i^  assent*  and  it  was  considered  an  Uie  'bye*faiW4!>rtke 
mayor  and  :  aldermen  only.  What '  Lord'^  Man^leid 
is  said  to  have  stated,  was  theMfore  taaxsjaikM  and 
unneeessery  ibr  the  decision  of  the  caae,  which  ht, 
held  to  be  emtotly  die  caae  of  MaidOcnei  but  tahen 
as  A  genend  proposition  w4iat.he  said  is  not  inooi^ 
fect»  that  the  body  at  Urge  had  no  power  to  make 
byelaws  in  general,  because  that  power  was  by 'the 
charter  given  to  the  common  council;  but  it  was 'not 
argaed,  discussed,  or  considered,  nor  was  it  necessary, 
or  fit  all  material  that  it  should  be  so,  whether,  :be- 
eause  the  common  council  could  not  make  die'  by-- 
law there  in  question,  inasmuch  as  they  would  ^thereby 
take  away  a  right  of  deotion  from  the'  body  at  hirgb 
without  their  assent,  that  very  circumstance  did  ^hot 
leave  in  the  body  at  large  «the  power,  as  an  iticidentid 
right  not  taken  from  them,  of  making  byelaws  to  vcga^ 
late  the  right  of  dection  of  freemen  vested  in  thtm  by 
tlie  charCeTf  That  point  I  say  was  not  put  or  ccMisidersd. 
Where  a  power  is  expressly  given  either  to  «  select 
body  or  to  the  body  at  large,  to  midce  bjre-Jawis  mi  par^ 
ticulat  occasions  vr  for  pm-ticuiar  purposes^  the  power  to 
make  bye^laws,  whether  it  be  in  a  select  body  or  in  the 
body  at  hirge^  may  possibly  be  to  be  confined  to  those 
occasions  and  those  purposes  only;  tihongh'fit>m  tlie 
reasoning  in  Phtvdenj  ll-S.  and  the  above  cases  in 
Bdfs  'Ahr.  tliis  may  probably  be  othefewke  in  tihe 
case  of  such  a  limited  power  expressly  given  to  the 
body  .at  large*  But  if  it  be  to  be  so  ^cMfined^  that- is 
becAuse  of  the  implication  that  such  was  the  grantot's 
intent^  and  because  otherwise  the  restraining  words,  ^  on 

the 


t^.'taM  'Sam.  y»ua  cm  0£OROB  !¥>  fklH 

Ae  pi^ticiilNr  oamu^Ds  cmd  &r  the  partioular  purpMoi,^ 
ViinU  b«i  rQii4ins«d  .usekis  and  iaoperalite.  Tbejcasi^ 
^  (Oftf  Y.  ,21e  JSudionU  Bt^  Compami^  (a)  ia  appliaifab 
to  thU  point  '  The  Hudson*s  Bay .  Company  weie  by 
chartat  idcorpiVEted  and.  empowered  to  make  byeJam 
fsHt  ihe.ieit£r. government  4(f  He  companj^  imd.far,  the 
management  and  directum  cf  their  trade  ta  Jbtdmrie 
Bojf^  Lord  Macdef^ld  Mys>  '^  A  corporation  has  an 
implied powmr  to  make  bye-UiYirS|,  but  where  the. charter 
gives  the  company  a  power  to  make  bye-laws  th<qr  can 
tmly.make  .tbem  in.such.caaes  as  they  are  enabled  lo .do 
by- the  charter;  Sx  such  power  given  by  the  charter 
implies  a  negative  that,  they  shall  not  make  bycplaws  in 
any  other  oases^  Thus  where  the  company  in  the  pra- 
seni;  oase  have  a  power  given  them  by  the  charter 
loflbidie  byeJaws  fof  the. management  of.  their  trade  to 
Hud$on*s.Biigff.  this  power  implies  a  n^ative  that  they 
csnuot  mske  any  other  bye4aws;  a  fortiori  they  cannot 
make  bye-laws  in  relatioia  to  prcgects  and  insurances 
which  by  act  of  parliament  (statute  6  0«  I.  c«  18.)  are  de- 
clared to  be  iUegal.''  It  may  be  observed^  too^  that  the 
bye-law  gave  the  company  a  lien  on  the  stock,  in<  the 
company,  of  any  member  who  should  be  indebted  to  the 
company*  And  they  applied  this  bye-law  to  pay  the  debt 
of  a  member  claimed  to  be  due  to  them  on  a  prqect 
by  them  of  insuram:es  on  marriages  and  appcentices* 
This  mle  of  construction, .  there&re,  evidently  is  be- 
cause of  the  impIicaUon  that  it  was  the  grantor's  intent 
that  the  power  of  making  bye-laws  thus  giveni  wlKther 
toaselectbody  or  tothebo4y  at  larger  should  be  confined 
tor  the  parttodar  occaaions  and  purposes  expressly  men- 
tioned^   and  because  otherwise  the  restmuiing  words 

; 
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IMS.  wmiM  1^6  vendiMd  of  do  nea.  But  suppofliiig  Aat  iit 
^U^lj,^  be  bw  as  applicable  to  aoeh  eaats  (aMunq^  ft  may  kr 
recoBected  that  limited  woida  of  peimission  kare  not  io- 
a^  caaeabaen  fo  vestraitied  ^%y  y^t  vach  reatvic(i?e  nde 
of  la«r  iroaM  not  be  appficaBfe  ta  die  presttit  case.  Hir 
qoastion  liere  i^  not  whetlier  the  setect  body  have  made* 
or  can  make  the  bye-law  in  question  by  tbe  poner  |^ten 
to  them  of  mdctng  bye-hiwa,  to  be  eonstderacr  as  a  poirer 
restnuned  by  die  chapter  #o  paitienlar  porpoaes  o&ly^  <ff 
n  a  general  ponrer  restrained  fay  the  rafcs  mlhm  akme} 
nor  is  the  queBtion^  whe&er  en  a;  limited  po«aer  of'uskhigp 
bye-laws  gi^  By  charter  ta  the  body  «t  larger  Aai 
body  has  any  incid^ital' right  to  exceed  dmt  Sasited 
express  power  f  boC  the  questiotf  is^  whether  in  a  csae 
So  which  the  express  power  of  making  bye-*Iaws  givenr 
to  die  select  body,  be  tbaC  power  so  gfveft  genetel  cr 
limited^  cannot  by  law  eactend^  die  hicidenial  power 
tested  by  generailnw  in  the  body  eoif)onite  at  large  i» 
impBedly  taimn  ft  way,  a|id  camiot  thereibre  be  exermsed 
by  them,  eten  wheli  confirmed  fay  the  act  of  that  adeci^ 
body.  1  think  it  is  not  in  such  case  imptiedly  lakeifr 
afway,  but  that  it  nnty  be  exercise^  by  them. 

Erett,  therefore,  though  the  power  given  m  diis  castf 
to  the  select  body  should  be  considered  as  a  genend 
power  to  mahe  bye-kiw9  for  the  good  govenmeDt  of  the 
body  corporate^  &c.,  yet  where  the  charier  tim  giye» 
power  to  the  body  ait  larger  or  ewM  te  aaodber  aalMC' 
fifody  to  do  a  psrdeukr  thing  (say  to  dect  bmgesses),  i» 
dso  I  thinfc  aecessarfly  and  ^ciieataHy  gtees  t»  suds 
body  a  power  to  make  Mch  i«golslioa9  aa  ase  Becsasaiy 
or  rea^onaUer  die  betiH'  t»  carry  die  same  into  eftc^ 
to  the  mode  of  ekelion-  (suck  aa  gliring  botioey 

(•)  See  Hawd.  U2b.  123.  sod  1  BoB.  Abr.Sl^  t  5. 
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SV^MW^ft  luecoading^  diseusiiqgy  vol&ng,  and  determia-       1095. 

$i9g  tkfi  mm^  ai  beipg  viiituaUy  excepted  cNit  of  the 

gepfDp)  ppiver  otbenn^  ghrea  of  inaking  bye*]aw64 .   J(       iigoiiMi. . 

ttl  ihink  a poii^er  iobei^ent  i^  and  iocii^eiital  toihe  ng^ 

"of  -ekctioKif  and  Uxidiog  pn  A^  bo^y  lumog  diat  ciglH) 

until  the  Igri^iav  be  revoked^  Botwdthstandiiig  the  g»- 

aeral  |)o«er  of  makiog  bye-lairs  be  Tested  in  a  diQerent 

bod]r»  Qtherwiae  that  incidental  power  would,  be  theieby 

^timly  taken  away,  even  tboogh  the  hye-Iaw  be  adopted 

and  a9nfij:Qafd»  which  is  indeed  no  more  in  e&ct  than 

the. prevent  fiaae»  hjr  the  vesy  body  (the  mayor  and  com* 

laon  council)  to  whom  the  pover  ^  making  byeJawi 

i«  ofpresi^  ghrea;  for  the  byc^-law  has  been  adc^ed 

an^.iii  ^ff^  QQofirniied  by  the  mayor  and  common 

oooncil  by  their  acting  under  it  at  their  electbn%  as 

"die  ))ya^law  in  on  the  ploufingi  admitted  Co  have  been 

^KW  moe  the  making  of  it  constancy  kept  and  ob» 

served. by  the  body  €Qq>orate;  sotfaait  it  b  a  bye^law 

made  bgr  the  whole  body  corporate,  regarding  their 

fighti^ .  the  ea^emse  of  whtdi  they  alone  can  have  the 

power  to  regulate^  and  with  which  no  other  body  has  a 

ri^t  to  interfere^  and  adopted  and  confirmed  by  that 

v^y  bjQ^yf  to  which  ^bne  the  power  of  mf&ing  fa^e^ 

law*  ia^^i^-w^j^.  gi^wo^ 

The  next  question  then  is,  whedier  (supposing. the^ 
bedy  at  hirgi&^  have  juiiadicti^m  to  make  byeplaws^  or 
ICfidatioaa  louehiog  the  mode  of  election  of  bnrgesses) 
^is'ii  a  >wUd  bye-la^«  On  this  question  let  us>see 
ihe:  previous  state  of  the  corporatbuy  and  the  efifct  of 
sudk  peniicnlara  of  tfaei  charter  to  he  applied  thereto  as 
Hiofe  particularJiy  Degard  this^qnestion,  and  as  they  are 
(oboicqlleeted  froim.tboae , pleadings  upon  which  tliis 
question  arises. 
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MU»  Af  the  third  plea  it  ^)pettn : tkit  tfaedHnflr  ivM'net 

•aDe  erefttmg  ibr  the  first  thne  *  nevcarpMttkiD;  but 
granted  to  the  then  exinii^  corpoisticRi  of  bd  imcHOt 
pMwriptioe  ianfighy  hmng  a  right  Iqr  pRj^criplida  ta  jb 
indeMhe  number  oC  burgesses  I  that  this  body  oolpontBi 
and  also  ks  corporate  name,  comprise  oot  only  the  difl^ 
rent  parts  ef  mayor,  bailiffis  and  bargeaseSf  but  also  the 
aUermeD,  though  not  namm^  expressed  in  the  coqionae 
name*  lliat  all  these  parts  or  offices  arer  taken  ^ot  of  the 
burgesses  at  large  originally,  and  that  all  the  membeis 
thereof  eontinue  in  considemdon  of  law  to  be  botgessss, 
although  they  are  clothed  with  additional  poivers  as 
principal  buigesses,  and  with  superior  names  of  office, 
as  mayor,  aldermen,  bailiffs,  in  respect  of  tfaeirexeeutii^ 
the  paitlcular  fimctions  of  those  respective  offices^  widi 
regard  to  which  functions  they  may  become  respeochely 
distinct  int^ral  ports  of  the  body  corporate,  as  oMia* 
distinguished  from  each  other,  as  well  as  from  die  bm^ 
geades  at  large,  but  they  may  have  to  execute  odier 
ivnetions,  not  as  distinct  integAil  parts,  but  as  disdoet 
inlividdal  members  only  of  one  whole^  to  wit,  of  the 
whole  body  -corporate^ 

The  kidg  ordains  by  the  charter,  that  thencefbrdi  ib^ 
e^er  one  of  the  iuf^eeies  should  benM^r^  and  two  dar- 
gesset  bailiffi,  and  though  be  describes  the  twelfe  alder- 
men tobem^n  (not  saying  butgesses)  inhabiting  cootf'' 
nodly  witiitn  thebonmgh,  yet  it  appears  by  the  chatter 
that  all  the  future  elections  of  aldermen  are  to  he  out  of 
the  burgeis^  So  diat  the  king^s  dechnred  will'  is,  that 
all  these  officers' shall  be  taken  mediately  or  immediately 
out  of  the  burgesses^  to  wit,  the  aldermen  and  bailtfi  oat 
of  the  butgesses  immediatriy,  and  the  mayor  out  of  the 
aldermen,  that  is  to  say,  out  of  burgesses,  who  have  also 

become 


jbttMBe-aUvinon ;  and  it  appean  hj  tbe  cbarter  th*t  no  •USS» 
^faird  penoB.  or  bodgr  of  men  baTe  any  thing  to  do  in 
4iB  destaoft  to  those  .hf|^her  ofike%  the  deedon  of 
jaajDr  betog.bjrthe integral  parts  of  mayor  and  ddeih 
men,  ^faailiA  and  'burgesses^  the  baftiffi  by  tlwae  of 
4riayor)  aldermen^  and  baiUfi,  and  the  aldermen. by 
ihoae  of  mayor  and  didermen.  This  woaU  more 
8tnni|^  appear  by  die  diarter  as  enrolled  in  the  n^ 
joinder  to  the  special  repUoatioo  to  the  first  and  second 
jimBf  than  it  does  by  the.  parts  of  the  charter  slated  in 
the  ll^ird  plea^  as  the  first  mayor,  aldermeo,  Stc,  by  the 
charter  bb  so  enrolled  appear  to  have  been  dl  either  in 
the  same  offices  at  the  time  of  granting  the  charter^  or 
dae  boigessoi. 

The  dection  of  burgesses  is  by  charter  to  be  by  the 
whole,  body  corporate  (a)i  as  one  body  (not  by  di&rent 
inti^gpml  partsX  the  individuds  of  which  whole  w«»  to 
act  as  m^nbers  of  the  whole  (viz.,  as  burgesses)^  not  as 
members  of  integrd  parts ;  the  doctrine  of  iotegrd  parts 
^does  not  apply»  the  duty  of  each  is  as  one  of  a  whdt» 
the  same  duty  in  such  decdon  belongs  to  eadi«  The 
bye-law  narrows  it  to  be  exerdsed  only  by  a  pariicidar 
part  instead  of  by  the  whole,  vis.,  by  certain  principal 
burgesses,  as  in  the  case  of  cdrporations  in  4  Cakek  An 
deedon  by  those  prindpal  burgesses  at  a  meetiag  duly 
assembled  Gx  that  purpose,  if  the  bye«law  be  a  Talid 
cue,  is  in  law,  so  long  as  that  bye^law  remabs  in  fcroei 
an  eledion  by  the  whole  body  corporate  whidi  they  rt* 
ptesent,  and  an  eUctton  by  the  major  part  of  those 
prindpal  bnffgsMes  so  duly  assembled  is  in  like  man- 

•  *  t  ' 

^)  Vide  •!«%  p»  SO84 
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ISSfc       ner  mu  aleolioo  hy  the  nugpr  pad  of  the  irikde.bl)d]r 
oarpocBle. 

Itappeen^  thenCbra^  thai  die  pcnrercfdcotiii^gilHim 
gnmi  ina  hgr  the  shartar  gireQ  to  thewbde  bodj at 
lai^  BottD  diatkict  integnil  parta,  whether  coa^fjai^g 
or  not  oompriaiag  the  whole. 

To  elect  the  juajror,  it  isgiven  to  the  mafor^  aidenfOh 
baili&9  and  hufgewtiy  not  to  the  body  corporate  (aaoaa 
body)  as  in  the  elactioa  of  bnifgeasee*  bqt  |o  these  Ibar 
diffttMoi  int^pral  parts,  as  intqf^l  parts,  though  ^am* 
prising  the.whola  body.  As  to  theeLeetaoaof  aSMgrVt 
therefore^  a  byeJaw  leaving  oat  an  iotsgral  pait  of  tba 
eleotors>aiig'iU  be  bad* 

To  elect  tie  bailfffif  the  right  of  decUon  is  to  be  ex* 
escised  by  tbe  mayor,  akkrwienf  and  bailiA. 

The  like  observaitioD  may  apply,  tberefiNr%  to  tbis) 
Yis.,  to  the  electbn  of  bailifi.  So  also  to  the  electioB 
aiaUermen  by  the  nayor  and  aldermen. 

To  these  cases  the  doctrine  as  to  the  integnd  pafts 
laid  down  in  the  Maidstone  cases,  that  a  bye-law  cannot^ 
strike  oflF  an  intqj^  part  of  the  electors,  may  apply» 
but  not  as  to  the  election  of  burgesses,  whidi  is  giwa 
to  the  body  at  larger  yis.,  to  all  the  burgesses,  (nloedier 
such  burgesses  do  or  do  tot  also  ejcecule  or  hold  the 
offices  and  powers  of  mayor,  aUtrmen,  or  bailiffi^}  and 
consprises  the  whck.  It  extends  to  them  all  as  ter» 
gessea  or  members  only  of  the  body  corpoiate,  and  la 
not  given  to  any  of  them  as  holding,  or  by  nsMO  ol 
their  hoMitlg,  aoy  farther  purtieolar  offiae  in  the  bad(r 
corporate,  nor  as  members  of  any  ioiegiai  pact,  hwi^fttidf 
does  not  exclade  them  by  rsason  of  their  rei^iecttvdy 
holding  those  offices.  If  they  were  to  take  as  members 
^  integrnl  parts,  the  gift  of  the  power  to  the  mayor, 

bailifis, 


XhrXiiM 
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htfUSh  And  bai^sesy  m  a  gift  (» iat^;ral  pArtSi  w^idd      IBM. 

not  include  the  whole  body,  unless  the  aldennea  be  itk*. 

ctnded  among  the  bungotfes,  or  k  would  not  esUend  to 

the  tldeniiitn»  as  iaeliided  in  a»y  of  those  integral  parts^ 

ei^oaps  it  be  the  bni^esses.    And  if  the  power  of  electa 

ing  fauigesses  in  the  present  case  is  to  be  deemed  to  be 

gmn  to  integral  parts,  those  integral  parts,  I  thinks  are 

the  mayor,  the  bailifi,  and  the  burgesses  (die  aldermeii 

hsoig  ilKloded  in  the  bargesses,  as  being  persons  wha 

are  who  bui^saes.)    If  so,  the  bye-law  in  question  does 

nol  sirice  off  any  integral  part,  for  it  leaves  the  mayor, 

the  bailifi,  and  sudi  of  the  buif^ses  as  are  also  al*« 

dermen^  and  it  is  not,  therefore,  on  that  aoeonnt  voidi 

Bat,  attpposing  that  it  most  be  deemed  that  the  faye*Iaw 

does  in  ^ect  strike  off  an  integral  part  of  the  eleetocsi 

vis-y  the  burgenes,   yet  if  the  above  doctrine  in  the 

Maidsiant  cases  (which  it  is  to  be  t>bsenred  waa  ttnneceat 

sary  to  the  determination  of  those  caaes»  and  eatia-jndi** 

cialy  though  I  do  not  dispute  that  doctrine  when  properly 

qualified),  be  coofii^  to  cases  where  tlie  right  of  election 

is  by  tlie  charter  given  to  integral  parts  as  such*  whe^ 

tbe^  comprising  or  not  comprising  the  whole  (and  1 

think  that  doctrine  mast  be  so  confined))  it  may  be  mox^ 

rect.  \vAsieA\nNevUngv.I^(mci${a\ljQTA^Keii^^ 

^^  If  the  bye^law  does  not  exclude  those  persons  who  were 

intended  by  the  king^s  charter  to  concur  in  the  eleotiiai, 

or.  does  riot  narrow  the  nuntber  of  persons  eKgiU^ 

it  may  be  good/'     He  immediately  adds,  ^*  a  byeJafw 

eaniKit  indeed  exclude  integral  parts,  as  was  derided 'in 

the  MMidsUmt  case,  bat  generally  speaking  within  these 

bannds  the  mod^  of  election  may  be  regulated  by  pro» 


(a)  3  T.  R,  189* 

vident 
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¥iinitfafe«kws/'    Tb  this  doetrihe  tak«  with  the 
qi&lification  i  fltSy  agrees 

The  uikgation  in  the  third  plea  isy  that  <aAurtieac^ 
o^topca  of  dw  fiBid  chafttar,  and  befiffe the  Ji ifii idirt'g 
deoCiom  m.9  Ut  December  1675,  AeAmmiyotyiail^ 
ani'burgenei  daly  made  a  hfe4en^  not  now  extant  in 
writing,^  ike  beUer  gaoemmetU  of  tie  bonm^  iemAimg 
and  eonoerning  the  eleeiiam^  of  ftitufe  boi^gessesy  m  ardor 
to  eeaaidfopidttr  eonfinion  and  di8order:in  aoidi  clactiDB> 
'*  that!  the  mayor  and  common  cmmeil  of  the  boioi^iH  er 
tie  mejforpart  of  thean  duly  aiaemhipd  together  fer  that 
purpose  wkhin  the  borough,  should  by  themaelvea^  and 
without  the  concnrmice  or  aatiatanee  of  He  rettqftke 
htrgeteeSf  elect  such  persons  to  be  burgeetass  to  them, 
or  the  major  part,  should  seem  meet,''  wbaehhyo^iaar  hm 
been  sioce  constantly  kept,  and  is  still  in  full  ferae.  By 
an  ordinance  that  the  mayor  and  common  cooboeI  (Le^ 
die  mayor,  aldermen,  and  baitifis)  should  elect  borgesfees, 
the  poiver  was.  given  in  ie^Esct'to  the  priaeipal  burgesso^ 
that  is,  to  a  part  of  the  burgesses  holding  higher  offices. 

That  such  a  bye^law  made  6y  ike  wkole  boBfyeorpontef 
the  whole  body  that  had  the  right  of  election,,  is  good^  is 
e  doctrine  agreeable  to,  and  estabUshed,  and  suppoited 
by  all  the  decisions  from  the  case  of  Corpomtiam  in 
4  Co.  77  b.  to  the  present  time.  Donbts,  indeed,  hate 
been  thrown  out  on  two  occasions  by  LchiI  Kkt^^in 
Bex  ▼•  Qweoer{a\  irfiere  he  says,  ^  I  wish  Co  arait 
saying  any  thing  respecting  the  propriety  of  a  bye* 
law  to  festJndn  the  number  of  electon ;"  and  in  Asa 
T«  Holland  {b)^  where  he  says,  <*  not  that  I  am  pse* 
pared  to  say  that  sudi  a  bye^law^  if  it  faati 


(fl)  6  T.  R,  735.     -  (ft)  t  Aur,74. 

would 
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vmU  have  been  soffideot  to  have  traiMfisrMd :  Um^  IMS 
power  from  the  body  at  large  to  a  select  part  of  iti^ 
But  Lord  £U8ffA(iii0ifgf/l  in  Ber  %.  Bird{e)  observed, 
^  tbat  no  authority  was  referred  to  by  Lord  Kttij^  fiir 
the  doabt  expressed  fay  him.''  And  all  the  cases,  bolh> 
diose  .before  aad  since  these  dicta  of  Lord  Kerg^wh  form* 
s  suflkient  anthori^,  I  think,  to  remove  the  doubt.  And 
the  reasomdileness  and  beneficial  effects  of  sncb  a  bye-hnr 
seem  to  be  oonfirmed  by  the  practice  and  opinions  of  nu» 
merous  bodies  of  roen,^  though  not  bodies  corporate,  es- 
peddiy  in  matters  drnt  much  concern  their  own  imerest^ 
or  the  public  good,  or  in  matters  requiring  sound  discre* 
tion,  when,  in  order  to  act  most  advisedly,  and  most 
diseMetly,  and  most  beneficially,  they  refer  the  matter  to 
ihe  oonsiddtation  and  discretion  of  a  committee  com** 
posing  a  smaller  body,  appointed  fay  and  from  araoogsi 
diemselvcs. 

The  first  case  is  the  case  of  Corporaiimu*  {b)  Inthat 
case  <*it  was  deorandedof  all  the  judges,  that  wha«4fivefis 
cities,  boroughs,  and  towns  are  incorporated  by  char<i 
ters,  some  by  the  name  of  mayor  and  commonalty,-  or 
Bayor  and  burgesses,  &c.,  or  baili&  and  burgesses,  '9uUf 
or  aldermen  and  burgesses,  &c«,  or  provost  or  reve  and 
buifpssses,  or  the  like;  and  in  the  said  charters' it  if 
prescribed  that  the  mayor,  baitiSB,  aldermen,  provosts^ 
fcc^  shaH  be  chosen  by  the  commonalty  or  boigessesv 
fee,  if  ( die  ancient  and  usual  elecdons  of  mayors^  baitiffif 
provosts,  &c.^-by  a  certain  selected  number  of  the  princM 
pal  >  of  the  cdmmonalty, :  or  burgesses .  commonly  ealksdl 
^  common  cdaneil,  or  by  such  like  name^  and  not  in* 
0Hinrid<  by  the  whole  commonaky  or  buigesses,-  nor  bf 

m 

(a)  13J5«rt»d79. 

(b)  ACa.  77  6.  in  Mich,  40&  41  JBtti./  Jenk.27S.  &  C. 

SO 
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WUi      so  BMnj  of  Aem  as  would  ootBfe  to  Ae  decCkb^  #ei» 
g^  ki  law,  ferasmuch  as  by  dbe  "ihtrdffof  duiftan  tbe 

agaimi  ehdioii  bhottld  be  indefinitely  hf  tbe  eomdionalty  or  fay 
the  burgesfleSy  wbtch  k  as  raueh  as  16  say^  bj  aH  the 
oommotsBiij  or  aU  the  burgesses,  &Oi  widch  qBcatieir 
betng  of  great  inportaooe  and  consequence^  was  ftlerred 
by  tlie  lords  of  tbe  coancil  to  the  justtoes  to  kno#  tbe 
law  in  ibis  case,  because  divers  atterapla  were  of  kls  itt 
divers  eorporation%  oontnury  to  the  anoieni  vsagc,  lo 
make  popular  elections,  and  it  Was  resolved  by  the  jw* 
tioes  vpoa  grerit  deliberation  and  ooofferenoe  bad  aiaeagat 
themselves,  that  such  ancient  and  u^ual  eledtioBs  ^cre 
good,  hnd  well  warranted  by  their  ehbrters,  and  by  the 
law  also,  fof  in  every  6f  their  charters  Aey  have  power 
given  them  to  make  laws,  ordinances,  and  constilHtiMi 
for  the  better  government  and  order  of  their  cities  er 
boroughs,  &c  (that  is  to  say,  they  have  that  power 
given  them,  either  expressly  or  incidentally)  by  Ibrce  of 
winch,  and  for  avoiding  populalr  confusion,  they  bylhor 
common  assent,  constitute  and  ordain  that  the  mayor  or 
bailiffi,  or  other  principal  officers  shall  be  deded 
by  a  edected  numbef  of  the  principal  of  the  cohh 
tnonalty  or  of  tbe  burgesses  as  is  aforesaid,  and  pr^ 
aeribe  abo  how  such  elected  number  shaH  be  dicsen; 
and  such  ordinance  and  constitutiott  was  resolved  to  be 
good,  and  allowable,  and  agreeable  with  tfaeit  Ikw  and 
their  charters  for  avoiding  of  pophlar  diaorder  and  con- 
fosion."  (And  yet  these  arfe  cases  in  which  dtetion^are 
by  the  bye4aw8  confined  to  an  intend  part  or  parts 
(ac,  the  common  codocil  or  the  likfe«>  oaiilttng  an  m* 
legral  part,  if  it  be  one,  (sc^  the  <iotiimodalty  dr  bar* 
gesses)  as  much,  at  least,  as  in  the  present  case.)  ^  And 
although  now  such  constitution  or  ordinante  camiot  be 

shewn, 
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abdwn»  yei  it  $batt  b^  presumed  aud  intended  in  r^tgeU       16S0- 
of  fttiob  qpedftl  iQanoer  of  ancient  8t)d  continftiil  elMCicH^     ^ 


(^Fb^  ^idci^J  tketioB  ocmld  not  b^fa  without  oommoti)  «/*^ 
ooQflent). t)iat lit  first sn^ ordioaooeor  oooatitQiion  watt 
madt^  aach  jever^nd  reqpcct  the  Ia\t  attributes  to  ancient 
^  cwtioual  attowan^  and  usi^^  although  it  began: 
wjtfain  fyM  of  memoiy/'  AfterwMda  Lord  Onir  adds : 
^  Ajm)  aocordtng  to  tins  reeolj^tion  the  aiu:ient  and  con- 
tiniiid.iiBagee  Jbave  iieen  in  IxmdatH  Nonriai^  and  other 
ancient  cities  ,and  eorperations,  and  God  forbid  tfciat  th^. 
sboiiM4  be  now  innovated  or  altera^  for  many  .and  gpreal 
inconveniences  will  thereupon  arisei  all  which  the  law 
has  wisely  prevented^  as  appears  by  (bis  resolution.*' 

Th^  doctrine  in  the  Maidstone  cases,  as  to  a  bye* 
la«  eiaslndlng  ati  integnd  part  of  the. electors*  would 
apply  to  the  quest^n  here  put  to  the  j^idges  in  the 
case  of  Cwporationst  if  it  be  not  to  be  qualified  ill 
the  way  I  have  above  suggested,  and  ia  no  more  ap* 
plioable  to  the  present  case  than  it  was  to  that  cdse  in 
4  CoAe ;  and  yet  notwithstanding  that  doctrine  in  Uiose 
Maidstone  .cases,  the  case  of  Corporations  was  not  dis« 
pated  in  the  Maidstone  cases,  or  in  any  of  the  oases  that 
I  have  seen,  which  were  determined  before  or  shioe 
the  Maidstone  cases*  except  so  fiu:  as  that  case  may  be 
considered  to  have  been  questioned  by  the  doubts  thrown 
out  by  iLord  Kasumu 

The  case  of  Corporations  related  to  the  election  of 
i^ayoiv  and  other  principal^  officers  of  corporafioni^^ 
wUk^  are  not  lesa  impoitant  than  the  electicMSs  of  free* 
man  or  burgtssses,  but  the  prineiple.and  role  hwb  beea 
since  hiid  down  generally,  and  have  been  applied  to  the 
ciaotion  of  freemen  or  burgesses,  as  well  as  to  the 
eleotion  of  their  principal  officers.  v 

Th^ 
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Xbtt  n«t  iMe  b  thaiof  the  OmtwivIjm  of  CbUi^^ 
.^!r^     ^  HotAbj Coie Ch. J.»  ud  the whdb Govrti ia lUs c«» 
ffjaiiiK       of  CSokktsUr  and  tb^  corpomtioo,  Aafc  if  Ihbe  tea. 
p^mlar  eLectkm  of  the  maj^r  and  MmnmeA  in  uunfii»* 
tkm  towa%  and  this  happeni  to  braetf  a  iMHifiBJon » 
amongst  them,  this  may  be  akerad  by  their  agi  maiyiir/ 
and  by  the  common  consent  ^aU  to  ha?e  their  elecdoeu^ 
made  by  a  fewer  number,  but  not  othorwiae.    Bal  if 
by  their  charter  ^^  ate  to  be  eteeiid  bf  ikem  oO,  thai 
tbif  is  not  to  be  altered,  but  by  and  with  the  genclat 
assent  of  the  whole  town,  and  90  by  this  meiaato  fska 
away  confusion.^   Here  he  puts  the  case  where  the  cher^ 
ter  directs  the  motle  of  election  to  be  by  diem  all;  yet-bf 
and  with  the  general  assent  of  all,  in  order  «>•  yaw<Mit 
confusion,  they  may  delegate  the  exercise  of  thAir  right 
of  election  to  a  part.    And  in  ibgf.  ▼•  LMrwoddih), 
Eyres^  Sen«  Just,  (as  to  the  election  of  a  Aewiffaf  N»^ 
mAf)  lays  down  the  same  doctrine,  referring  tnthesbofe 
case  in  4  Coke.    The  same  doctrine  is  also  laid  down  and 
confirmed  by  Lord  Hardwick  in  Bex  t.  Jimtgn  emi 
Olkers*{c)    The  defendants  were  chosen  jorats  ef  the 
corporation  oiMaidstonef  by  a  select  number  oftbe  te* 
habitants,  whareas  the  charter  directs  the  choice  to  be 
by  the  inhabkantB,  which  refers  to  a  nugority  ef  die. 
whole.    It  was  objected  on  motion  for  a  quo  waritPlft 
thfit  there  had  been  a  long  usage  to  choeae  them  la  fhh 
manner ;  but  the  Court  granted  the  inferraatioD,  bt  per 
Lord  Hardmeif  <*  though,  according  to  ike  oneof  €br- 
foraiions  in  4  Coke^  where  the  charter  directstdmdUetihn 
to  be  by  the  mayor,  jurats,^  and  commoiMltyv'  ^<B "bod^ " 

(a)  aJMMr.  71.,  Trin.  \9Jac  {h)  Camk^^X^  »  er.<> 

(c)  Ropoitt  in  A  &  ttn^  Lord  Stardm.91^ 


l^vaiki »  bM-kw  to  veit  the  pcnrer  (rfdeedoil  fa  any       IVlM. 
mkti  BimilKi^  yet  here  the  qoeilion  bdag  whether  there'     VmKm 
i$S9eh«.fagre«lawtfaeCooiteBinM>t  gmnt  thattmmotiODy     ^2^^ 
bee  it  asiist  be  ttiiML''    <He  thencited  tbespeebl  verdiet 
ill  ihe  one  ^  Jjrwinocal,  fining  «  very  long  «8age>  but 
not  finding  ahj^lew,  where  judgment  was  given  egemst 
tbe  defiaDdants);  and  then  said,  *<  no  usage  h&w  long 
soever  in  case  of'  a  corp0ratio&  by  charter  can  support  an 
deotsoo  made  otherwise. than  according  to  the  records 
oC  the  diarter,  wdets  the  jury  find  that  there  was  a  bye- 
law  for  that  paipose,  iheugk  possibfy  it  may  be  oiherwise 
in  :€aie  of  a  ^carparaiian  hjf  jprescripiion!*     Afterwards, 
in  BeJi  ▼•  Spencer  {a)j  and  Besc  v.  Cutbush  {b)i  which  are 
aba  Mmid9kme  cases^  the  geueial  point  was  considered 
assedled* 

These  last  two  cases  recognike  the  power  of  the  whole 
body  to  narrow  the  number  of  tbe  electors,  but  with  the 
restMHitB  agidnat  requiring  quaUfications  that  are  de- 
peodaat  upon  the  means  or  lirterArence  of  others,  and 
against  leering  out  any  integral  part. 

Then  followed  the  cases,  Rem  v.  Agbwell  (c)  and  Bea 
v.AVtf(i)«  (The  karned  Judge  then  stated  those  castt(e)  ' 
▼eiy  fttllys  ond  proceeded.)    They  are  in  point  on  diis 
queatioii,  except  that  tbe  former  election  was  of  a  su-* 
perior  officer  of  the  eorpor|tioB,  an  aldermmi,  but  the 
latter-  was  on  an  election,  as  in  the  present  case,  of 
a  bi^rge^.    Thqr  narrowed  the  ;exereise  of  the  power 
of  election  to  a  part  of  the  burgesses  themselves,  namely,  v 
thoae  prineipal  burgettes^  &c.,  mayor,  aldemen,  &c. 
who  liad  become  so  out  of  the- general  body  of  the   ' 
burge^es,  and  to  certain  other  burgesses  elected  by  th|9 

<aO  ^^»^-  1M7.  (^)  4 Surf,  2204. 

(c)  12  Son,  92.   /  (cQ  lZSaa,m7. 

(<)  Sec  P.  804. 

VoL.  IV.  s  I  body 
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k^S*       hoAj  At  lai]ge,  wilbout  the  interfinreDceof  any  persoas  bat 
,^JL^       the  burgesses  or  persona  dercTed  oat  of  theaL 


^"g"*nM  It  is  a  ddegatkm  pro  teai^ore  (chatis  to  ssjf 

revoked  by  tbemselTes)  to  a  part»  and  an  adoption  of 
persons  elected  iiDder  sach  a  del^^atkni  to  apart  of  than* 
sdves,  aod  Tirtually^  therefor^  imtil  their  bjfeJaar  » 
reroked,  an  dection  by  the  whole  body  (in  ooMdentiwi^ 
of  law)  by  reason  of  the  above  authorities. 

Altering  the  proportions  of  each  or  any  of  the  di(* 
ferent  parts  (considered  e?en  as  integral  partS)  »» was 
done  in  those  cases)  may  have  as  great  an  elfeek  md 
may  be  in  effect  as  great  an  alteration  and  change  of  the 
right  and  power  of  election,  and  as  much  at  vartsace 
with  the  king^s  grant,  as  leaving  oat  the  whole  of  an 
integral  part ;  and  yet  a  bye-law  working  such  an  alter* 
ation  and  change,  without  omitting  an  int^nil  part, 
'  may,  according  to  all  the  cases,  be  a  valid  bye4sw. 

But  as  the  charter,  as  I  think  I  have  bdbve  shewn, 
dearly  considers  and  names  the  aldermen  as  being  sull, 
although  aldermen,  a  part  of  the  burgesses,  it  is  this 
consideration  which  makes  tl^  above  la^  two  esses 
completely  in  point  on  thb  i  question  about  an  iatqini 
part  (sc.  the  burgesses),  the  delegation  by  the  b^law 
being  to  the  mayor,  bailiffs,  and  part  of  the  buigesse» 
(sc.  the  aldermen),  though  exclusive  of  the  rest  of  the 
bargesses. 

In  the  above  case  oiRex  v.  Bird,  which-  vros^  as  in 
the  ^present  case,  up€m  Uie  election  of  a  baigeais  a  dis- 
tinction was  taken  in  argument  between  the  elections  of 
the  principal  annual  ofiScers  of  corporation^  as  raayoia^ 
bailiffi,  &C.,  and  the  Sections  of  boigesses,  ancl,^  ^"^ 
contended,  that  the  right  of  restrainit^  the  number  of 
electors  was  confined  to  the  elections  of  the  former,  and 

was 
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was  not  memit  to  be  extendtd  to  the  liOlev;  but  no  siAch       188^ 
distinction  betweeQ  bargeiies  and  annual  officeis^  nor     --^~ 
any  lUstiAction  in  dmt  respect  was  taken  in  anjr  of  the     ^9»^ 
priorcases  between  the  election  of  burgesses  al  largeaad 
that  of  other  €orporateoffioers»  wheth^  annwd  or  for  lilc^ 
although  several  of  those  eases  arose  upon  the  election* 
not/if  annual  officers*  but  of  principal  ofllcers  for  life,  sufsh 
^  aldermen,  common  couneilmeB^  &c^  and  particularly^ 
in  the  above  case  o(Bex  v.  Askwdl^  where  the  byeJaw  was 
establisfaedi  and  in  Hex  v.  Head  and  Others^  upon  the 
election  of  burgesses,  where  npon  other  grounds  the 
bye-law  was  held  invalid ;  but  notwithstanding  such  dis- 
tinction was  urged  in  Scm  v.  Bk^  the  Court  immediately 
decided  (a)  against  such  distinction  as  a  matter  upon  which 
they  had  no  doubt,  and  afterwards  adverted  to  and  con* 
firmed  that  decision  (6)  when  their  judgment  was  delivered 
upon  aaotlier  point  on  which  they  took  further  time  for 
coRttderatieB^     And  the  same  misdiiefs  and  inconveni'^ 
ences  in  the  avoiding  of  popular  confusion  are  prevented 
by  such  bye<4aws,  when  they  are  applied  to  the  elecUona 
of  burgesses,  as  well  as  when  ,they  are  applied  to  the 
elections  of  the  principal  officers^   whether  permanent 
or  annual,  to  both  of  which  kinds  of  principal  officers 
the  rule  was  expressly  applied  in  the  case  of  Corpora 
^UionSf  in  4  Cok^s  Beports. 

If  it  be  said  that  the  bye^law  might  have  been  ob* 
tmned  by  the  common  council  having  been  a  majority 
of  the  corporation  at  the  time  of  making  such  bye-Jaw, 
and  against  the  consent  of  all  the  rest  aS  the  burgesses  \ 
and  that  the  c(Hnmon  council  might,  by  a  forbearance  of 
the  exercise  of  their  power  of  the  election  of  freemen, 
keep  up  such  a  raiyority  in  themselves  so  as  to  prevent 

3  I  2  a  repeal 
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mV.       k  tepeA  of  ^  bye4aw,  and  Uim  oodtinue  tfe  ifjfatiif 
J"""^ —       dacfioD  aiifaihst  the  eodaeiic  ^  die  i«st  of  the  oocpop* 

<vatVur       ation,  the  former  part  of  this  objecdoti  moMsffi^ 
^       equally  to  the  inatanees  put  in  the  above  Case^Ctr^ 
poreUions  in  4  Coke^  Md  the  other  eaaet,  where- tbe^va- 
Hdiey  of  such  a  b^e-law  has  come  in  qaeclhwi. 

But  it  is  not  to  be  supposed,  •  that  in  a  oorpontida 
consisting  of  an  indefinite  number  of  burgesses  with  a 
common  council  for  their  goTemment,  and  for  tiiat  of 
the  town,  that  the  common  council  who  are  to  adtisb 
and  consult,  and  not  the  burgesses  at  larga,  are  the 
main  body,  or  the  majority,  or  that  where  the  rij{iit  of 
electing  burgesses  is  in   the  burgesses  at  laige^  Ae 
burgesses  at  large  would  ever  anSsr  themselves  to  be- 
come the  minority,  while  they  keep  the  power  of  electieti 
in  themselves  previous  to  the  bye-law^,  or  would  not  re- 
peal it  if  they  saw  their  power  to  repeid  the  saiae  en- 
dangered by  the  common  council  disumng  the  exetdee 
of  their  power  of  electing  freemen,  in  orda*  to  obtain  ia 
m^ority  in  themselves,  and  thereby  prevent  a  repeal  of 
the  bye-law.     The  burgesses  in  general  must,  at  the 
'  first,  be  taken,  I  think,  to  be  the  main  body  of  sodi  a 
corporation ;  if  so,  their  power  of  making  or  refiisiBg 
the  bye-law,  and  their  power  of  repealmg  it,  will  con- 
tinue in  themselves,  unless  by  their  own  n^Iect  or  de- 
"feult,  and  it  is  a  probable  circumstance  or  inconveniefice 
only,  and  not  a  possible  one,  according  to  the  doetifne 
in  Mm  y.  Bitdj  that  will  form  a  sufficient  otgection  to  a 
bye^law.    But  it  is  to  be  recollected,  that  sudi  a  bye- 
law  to  be  valid  must,  according  to  Tike  etae  ^  (V- 
poreUians  in  Coke^  be  *'  by  their  common'  c(Hisekitf'**aad 
according  to  the  Cokhes^  case  in  Bulsirode:,  *<  by  die 
common  c<msent  of  all;''  and  whatever  may  be  the^Me 
import  of  those  expressions,  and  whatever  consent  may 

be 
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bejre^iaile  tOt  gtve^  vtlMi^y  to  this  bye-l^Vy  whetbeA  U       ^^ 
fa».m  uiittiiiiious.Ganseiit  or  ibe  ceosent  of  a  nuyiPFi^y     lie^a 
«ttoli.&.<oiMent  mjifit^  I  tbink^  upon  this  deix^Uf rer, .  be       f^gomd' 
taken'  to  >ha?e-  b^tt  s^ifeix  lo  -the  nuJdug  of  this  bye«law» 
Upon*  tfa««e  gMHwdfl'  I.  tbinkthU  is  a  valid  bye-Iavi^ 
and  that  tiMvei  inust  be  judgoittt  fiafe:  the  defendant  v^pm 
4be  demmrei  to  tbe  lihird  plea. 
I 

Baylsy  Ji.    I  ahaUt  not  go  over  the  gVoand  which 
has  been  so  My  discussed  by  my  Brothers  LiUledale 
vtid  Jttdr^jfd^  esusept  on  the  point  in  which  my  opinion 
^ifffcrs  ftam  tbeics,  and  that  is  upon  the  validity  of  the 
bye-Jaw  of  .1675»    I  shall  confine  myself  to  the  ques- 
tion fs  toihatbye^law.    It  is  material  to  see^of  what 
tbecoipofiidon  consist^  because  part  of  my  otjectipn 
to  the  by640w.in  jquestion  depends  on  the  making  such 
a  bye*law  as  this  in  suth  a  corporation  as  this.     This 
is  a  eoiporatron  consisting  of  a  mayor,  two   bailiffiif 
twelve  aldermen,  and  an  indefinite  nuinber  of  burgesses. 
;.No  inohoate  right  in  any  body  is  statedj  no  right  by 
purchase  or  by  servitude;   nor  any  thing  except  Ae 
choice*  of  .those,  persons  who,  from  dme  tp  tim?»  are 
chosen  under  the  charter.    This  is  a  bye-law,  not  Ipr 
regulating  tlie  electioa  of  a  head  ofiicer,  not  fi>r  r^u- 
^  lating  the  election  of  any  of  those  persons  who  of  me* 
cessity  must  fill  specific  ofiices ;  bat  it  is  for  the  election 
off  .the  indefinite  body  of  bargesses;  and,  therefore^  vUv  > 
.  tually.  vests .  in  tfaei  pei»on$  (in  whom  this  bye*Iaw  4id 
.  ^est  the  power)  the  .decision  of  saying  of  what  number 
>  ibe  Qorporation  shall  from  time  to  time  consist.    I  ecu- 
.^j^erM  4o  b^ra  .very.di£feFeat  thing,  whether  a  bye-law 
.|s^<say.who   $)iaU   fill  the  specific  office,  when  that 
specific  0010^  must  be  filled  by  somebody^  or  to  say 
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tS^.        who  shall  be  b  ccfnmon  cotmcilmftn,  when  Ak  oftee  of 
ij^^  j^^^      oomsnon  eoancihnan  miR^  be  filled  by  Kmicbody  wfa» 
agfttnai        jg  a  member  of  the  corporation,  and  a  bye^taw  ^tijmg 
of  what  number  the  eorporatioR  shaH  coBstst;  that  it 
•hall  vest  in  a  select  body,  not  tbe  power  of  saying  who 
shall  fill  the  oflke,  but  of  saying  if  the  lodeBmte  body 
shall  ccHisbt  of  five,   teo,  fifty,  five  hwxlfed,  or  any 
other  number.     But  before  I  cfiscuss  this  point  upon 
its  merits,  I   will   consider    the  authorities,   because 
onTess  they  admit  of  the   distinction   I   have  men- 
tioned, it  may  be  too  late  to  introduce  it  new.    In  the 
case  of  Corporations  {a\  the  quesdon  put  was,  as  i» 
the  election  of  mayors,  bailiffi,  and  piorosls,  Sfec  and 
the  resolution  was  that  a  bye-law,  that  the  mayor  or 
bailifi  or  other  principal  affian  should  be  eieclcd  \^ 
a  selected  number  of  the  principal  of  the  comnon* 
ally  or  burgesses,  would  be  good.     This  applies  to  the 
principal  officers  only.    In  S  BuUtrode^  71.  lliere  is  a 
note  by  Coke  C.  J.  and  the  whole  Court,  that  if  there 
be  a  popular  election  of  the  mayor  and  aldennen,  and 
this  breeds   confusion,  this   may  be  altered  by  their 
agreement,  and  by  the  common  assent  of  all  to  have 
their  election  made  by  a  fewer  number,  but  not  other- 
wise.    In  the  passage  in  Hobart,  15.  it  is  said,  tkrtwheo 
there  was  a  corporation  made  by  charter,  and  by  die 
same  an  ordinance  that  the  provost  and  burgesses  only 
should  choose  members  of  parliament,  (he  b  speaking 
not  of  a  bye-law,  but  of  an  ordinance  by  tbeiiDgf  ftsthe 
preceding  paragraph  shews,}  tbe    law   will  ?est  tlus 
privilege   in   the  whole   corporation    in  point  of  in- 
terest, though  the  execudon  of  it  be  committed  to  some 
persons,  members  of  the  same  corporatioii.    The  pre* 

(•)  4Gn77  6- 

ceifog 


fir  THB  &zTm  Ybak  m  GEOKOE  lY.  fSff 

ceding  pamgr^ph  statesi  tbat  the  king  may  oidaio  thai       l^Mu 
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such  «  place  nay  jseod  members  to  parliament,  aad 
ia  na  uniBGorporated .  place  sach  liberty  could  not  com-  aeoMd 
mence  by  grant,  but  by  ordinance,  as  the  king  mfy 
teiteat  a  fiiir,  &c^  or  the  like  by  ordinance,  without 
granting  it  unto  any  other.  In  4th  in  ^  48  &  49»  Lovd 
Cote  speaking  of  such  bye-laiwrs  as  good  in  the  case  of 
«naycN-8»  bailiffi^  &c^  and  bad  in  the  case  of  elections 
•ofmembers  of  parliament,  says,  '*  If  a  city  bath  power  to 
make  ordinancesi  they  cannot  make  an  ordinance  that  a 
iess  number  shall  elect  burgesses  for  the  parliament  than 
jnade  the  dection  before ;  for  free  elections  of  members 
of  the  High  Giurt  of  Parliament  are  pro  bono  publico, 
«nd  not  to  be  compared  to  other  cases  of  election  of 
mayors,  baili&,  &c.  of  <x>rporations,  &c^  The  case 
•of  The  Queen  v.  Latrmodd  only  shews,  that  as  to  the 
'<^ce  of  sheriff  k  is  absolutely  necessary  that  some 
person  should  fiU  it.  In  Bex  v.  Tcmbfa  (a),  the  bye- 
law  was  for  ^e  election  of  jurats  of  Maidstone^  and 
there  was  no  decision  upon  it.  In  i2ex  v.  Spencer  {b\ 
-(wherc^  however,  the  bye-law  was  held  bad)  it  was 
confined  to  die  election,  of  common  councilmen  oiMaii" 
shne.  In  Bern  v«  CutbuA  (c),  {whesi^  it  was  also  held  bad, 
the  bye-law  was  confined  to  the  common  councilmen  of 
Maidstone.  Besv,Head{d)f  where  the  bye-law  was  h^ 
kad,  because  it  was  only  with  the  assent  of  the  common- 
alty, without  their  joining  in  it,  is  the  first  case  I  find  of  a 
iiye-law  for  the  election  of  burgesses  to  limit  the  number 
of  electors.  In  Neuoling  v.  Francis  {e)  the  bye*law  ap- 
plied only  to  ^e  election  of  mayor.     In  Bex  v.  Ask* 

(o)  H^p.  Temp.  ffardw,3l6s  (*)  S  Bu^,  1S27. 

<c)  4  Burr*  9S04.  [d)  4  Burr.  251^. 
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m&    ^  toi&^tf)  the  faye^law  only  applied  txy<be^«di^ 
'  JOBO.  '  In  Rex  v.  HbUand  (b)  the  «orpoi«doQ  conAtai 

of  an  indefinite  number  of  fipeemen,  and  a  easloni  w 
Mited  by  which  the  burgesses,  t3i  a  gmn  time^  Le^ 
•until  the  time  oSJac  1.,  and  the  common  coHaal-jnea 
aAerwovdawere  used  to  admit  and  swear  in  sabhpeiBOBs 
88  they  should  think  fit,  Lord  Kewym  observed,  that 
this  gave  the  power  ta  a  select  body,  without  sheuii^  a 
charter  granting  them  such  a  power,  pr  even  any  faye48w 
to  that  effect.  He  then  says^  *^  Not  that  I  am  pre- 
pared to  say  that  such  a  bye4aw,  if  it  had  ensted, 
would  have  been  sufficient  to  have  transferred  the 
power  firom  the  body  at  large  ta  a  srieet  pait  of  ii" 
Lord  Kemfon  had  a  most  powerful  mind^  aad  he  va» 
particularly  alive  to  eveiy  question  of  oorporatiou  \am^ 
and  be  may  in  that  case  have  had  in  his  mind  the  dis* 
tinction  between  filling  up  an  office  which  most  be  filled 
up  by  some  person,  and  delegating  die  right  to  decide 
of  what  number  an  indefinite  body  should  consist  la 
Bex  V.  Bird{c\  the  right  of  electing  burgesses  was 
by  a  bye-law  of  1606  transferred  firom  the  body  at 
large  to  a  select  body,  and  that   bye-law  vas  held 

» 

good ;  but  there  that  was  not  the  only  supply  of  commoD 
burgesses,  the  eldest  son  of  every  burgess  bom  in  2M- 
iinghaMf  the  younger  sons  of  freemen  seiring  an  appm- 
lUoeship,  whether  in  'NcUingham  or  not,  and  whether  io 
a  burgess  or  not,  and  every  person  aerving  a  seven 
years'  apprenticeship  in  Nottingham  to  a  fifeemany  was 
fntitled  at  twenty*one  to  bis  frtedoni^  and  that 
'  stated  to  be,  fully  to  secure  and  provide  ibr  the 
of  a  sufficient  and  large  number  of  bui^gesses,  witfaoutibe 

{a)  IS  Eaa,  2S.  (6)  2  Eatt,  10,  Ce)  13  Aff. 067. 
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■ddfiott  of  any  bii^(e80eft  by  eiectioD.  So.tbat  tbe  IftStr 
doH&irlttob  nay  resulty  and  are  likely  to  result  firoai 
lUa  byD4«ir  in  this  borough,  were  not  likely  to  reeuk 
there.  Dampier  in  his  srgutncnt  mentioned  Loni 
Kmyoti^  doubt  in  Bex  y«  Holland^  and  noticed  that  the 
Bgfat  to  restrain  the  number  of  electors  seemed  to  have 
been  confined  to  the  prinoipal  annual  officers  of  cocpor 
mtions,  as  mayors^  baili£&»  &c.,  and  was  not  meant  to  be 
extended  'to  the  general  body  of  the  corporators*  But 
that  case  did  not  admit  of  the  strong  observations  whieb 
qpply  to  this,  of  the  tendency  of  the  bye-law  to  keep  the 
namb^  of  ordinary  freemen  below  the  number  of  the 
select  body,  and  to  cot  off  from  the  freemen  the  power 
of  repealing  it ;  and  thoagh  the  Court  held  the  bye*law 
good,  they  had  not  under  their  consideration  all  the 
oljeotions  which  are  applicable  here.  Although  thai 
ease,  therefore,  is  an  authority  to  a  certain  extent  in 
finrour  of  bye-laws  of  this  kind,  it  does  not  appear  to  me 
to  go  any  thing  like  the  length  the  by^-law  in  question 
does,  and  that  it  is  still  competent  to  us  to  examine 
npon  principle  the  validity  of  this  bye-law,  and  upoti 
princ^le  I  am  of  opinion  that  this  bye-law  is  bad.  Ob- 
jections to  the  bye-law  must  be  founded  either  upon 
the  general- want  of  power  in  the  persons  who  made  if, 
or,  secondly,  upon  the  nature  of  the  byeJaw  itself, 
and  their  want  of  power  to  make  such  a  bye^law.  My 
.elyection  to  the  bye*law  is  founded  upoii  the  latter 
•^gfoond,  and  I  think  it  bad,  first,  because  it  varies 
the  Gonstitiition  of  the  borough ;  secondly,  because  it 
'has  a  direct  tendency  to  keep  the  number  of  common 
-faargesses  low ;  and,  thirdly,  because  in  addition  to  the 
question  of  interest  in  many  of  the  members  who  con- 
curred in  making  it,  it  might  originally  have  been  made 
rand  fiff  fift  havc  bccu  contiuued  against  the  votes  in  the 

first 


gtg  CASES  tK  MICHAELMAS  TERM 


I B2B.  fint  instance,  and  the  iodinatioDs  since  of  every  member 
of  the  corporation,  except  thoae  iotereiAed  peEsooia 

AS0mf»  and  because  none  of  the  anthorides  Lean  find^<zoept 
Bex  V.  Bird)  go  fturther  than  to  liaiit  the  nniabsr  cf 
electors  npon  the  election  of  officers  of  the  oofpo^at]Ol^ 
whereas  this  bye^law  has  a  tendency  to  vary  the  numbers 
which  shall  constitute  the  body  corporate.  A  bye-law  to 
regulate  the  election  of  an  officer  who  must  exist,  or  of 
any  member  of  a  definite  body,  is  very  different  from 
a  bye-Jaw  to  affect  the  qoesdon,  whether  sdditifltisl 
members  shall  exist  or  not.  A  bye-law  to  n^golste 
necessary  elections  where  the  <m1y  question  is,  idudi  of 
several  persons  shall  fill  a  given  office,  leaves  the  ooiv 
poration  as  it  found  it,  it  does  not  vary  its  compoDeat 
parts.  A  bye»]aw  to  regulate  the  question  whedwr 
there  shall  be  any  and  what  number  of  new  m^nbers  hai 
a  direct  tendency  to  affixt  the  numbers  and  vary  the 
component  parts.  Upon  the  one,  the  only  point  af- 
fected is,  whether  A.  B»  or  C.  shall  be  mayor.  Upon 
the  otiier,  the  question  may  arise  whether  there  shall  be 
five  burgesses  or  fifty;  whether  the  common  bnige»ef 
shall  outnumber  the  common  council,  or  the  coanoa 
council  the  other  burgesses ;  whether  the  common  bCtf- 
geisses  shall  be  of  any  importance  or  none.  My  fint 
objection  then*  to  this  bye-law  is,  that  it  varies  the  oob- 
slitution  of  the  borough.  The  charter  says  in  sub- 
stance, there  shall  always  be  such  a  number  of  ombokui 
burgesses  as  the  body  at  large  shall  think  fit;  the  bye* 
law,  that  there  shall  be  so  many  only  as  the  oomraon 
council,  the  Meen,  shall  think  fit  Is  not  this  an  «to» 
ation  of  the  constitution  of  the  borough  ?  AouMnliag 
to  the  charter,  every  burgess  has  a  right  to  gtire  his 
voice  whether  there  shall  be  any  addition  of  bnrgessefi 
or  not,  whether  there  shall  be  an  addition  of  Are  or 
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tt^f  whether  A.  or  B.  or  C.  shall  be  one.  The  bjre*  IM5* 
low  mys  he  diall  have  no  voiee,  that  the  right  of  jodg^ 
wag  shall  be  in  the  coqiinon  councilmen,  and  ia  the 
GomiBioo  councilmen  only.  The  charter  makes  the  bar** 
gessos  equal  in  this  respect  with  the  members  of  the 
eemmon  council ;  the  bye^law  annihilates  them.  The 
charter  is  for  the  benefit  of  all  the  burgesses  of  the 
place,  the  bye-law  confines  the  benefit  in  this  instance 
to  the  fifteen. 

Secondly,  what  is  the  natural  tendency  of  such  a 
byeJaw  as  this  as  to  the  number  of  common  burgesses? 
The  bye-law  gives  the  fifteen  power,  are  they  likely  to 
keep  it  if  they  can?  Have  they  the  means?  The 
corporation  consists,  as  far  as  we  are  informed  by  the 
pleadings,  of  the  fifteen,  and  of  such  common  burgesses 
as  they  shall  think  fit  fWxn  time  to  time  to  make.  Had 
any  ^ether  persons  a  right  to  be  common  burgesses  by 
birth  or  servitude,  or  otherwise ;  and  if  the  existence 
of  such  persons  with  such  rights  would  obviate  the  legal 
objections  which  apply  to  the  bye-law,  upon  the  state  of 
ikcts  which  the  pleadings  present,  it  was  for  the  defendant 
who  relies  upon  the  bye^law  to  have  stated  it  The  bye- 
law,  as  it  seems  to  roe,  is  to  be  considered  upon  the  facts 
die  record  states.  The  corporaticm,  then,  consists  of 
die  fifteen,  and  of  such  common  burgesses  as  they  think 
fit.  Whetlier  there  shall  ever  be  fifteep  or  not  is  en- 
tiidy  in  the  option  of  the  common  conocil ;  and  how, 
according  to  common  experience,  are  they  likely  lo 
eserdse  that  option  ?  Whilst  the  number  of  comoMm 
buigesses  is  under  that  of  the  common  council,  the 
power  b  exclusively  in  the  common  council ;  the  com- 
mon burgesses  are  comparatively  ciphers.  This  bye- 
law,  then,  has  a  direct  tendency  to  keep  the  number  of 
conmon  burgesses  bdow  that  of  the  conmion  council 

because 


ttflJMl 
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hMMise  it  IB  the  interest  of  the  ootamoaeomBi^  "in 
irtunn  the  byie^law  vests  the  power^  that  k  sbodid>be jo^ 

Hiiidly.  It  is  an.  anomifly;  ihat  in  bye4ms  like, 
this  the  perscms  mtererted  ki  takjn^  pom&r  fhcun  adv9B 
aad  westiag  it  ia  themselves  sboidd  beaHoveilirf  iair 
to  vote  upon  the  question  whether  it  shiMild  be  so  taiEBii 
away  and  vested  or  not*  Bat  fao«r  much  gicsier.liie 
anomaly  if  it  should  be  done  by  th^  own  exdoaife 
votes,  and  if  l;heir  own  votes  shoold  be  able  ftom  ties 
to  time  to  prevent  any  future  revocation  of  the  bfe4sw^ 
any  restoration  of  the  rights  of  which  the  oommon 
burgesses  were  deprived. 

I  ask  then,  with  a  view  to  that  point,  what  was  the 
number  of  common  bai^gesses  when  the  bfe4nr  in 
question  was  made?  Did, it  equal  the  mnaber  oCilhe 
then  existing  common  council?  The. record  is  sikol 
upon  this  point.  But  if  this  be  essential  to  the  talidi^ 
of  the  bye4aw,  it  was  for  the  defendant  wfaoibriDgs 
forward  the  bye-law  to  have  stated  it.  The  faye-lsiv 
might  then  have  been  made  upon  the  exduave  votes  of 
llie  members  of  common  council  against  the  vote  of 
^vtry  common  burgess.  I  ask  again,  with  a  vievr  In 
the  same  poin^  what  has  been  the  number  ctf  comiiioa 
bui^gesses  since  the  l^e-law ;  has  it  ever  equalled  dx 
number  of  existing  oommon  council  ?  The  record  is 
silent  upon  this  point  also.  The  cootinnanoe  of  the 
bye*law,  then,  may  have  been  against  the  wish  of  ei^ 
person  who  has  been  a  common  butgess  since  theh^ 
law  was  made.  It  was  said,  upon  the  aigoment,  the 
body  at  large  might  at  any  time  repeal  the  byo4aii; 
bujt  it  waa  forgotten  to  be  staled,  tlMit  the  coauHoa 
.couQcil  might  at  all  times  have .previented it.<  Hie  »m* 
mon  council  have  only  to  pursoe  the^sTstenL'that^iAtent 

wonU  prescribe,  to  keep  the  number-^f  buxgesiesijh^ 

low 
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low  dre  nmnber  of  conuaon  conndlinen,  and  ihd  boif  ISWl 
at  laige  w iU  never  have  the  power  to  tepcBl  the  bye* 
law*  These  leasoDS  induce  me  to  think,  ^t  in  a 
onrporation  drcunstanced  ais  thb  is^  a  bye*Uiw  cf  this 
descriptioDy  which  is  to  vest  in  a  limited  inimber  the 
poorer  of  saying  of  what  nonibar  an  indefiinte  bo^ 
afaaU  Gonsiat,  is  contrary  to  the  spirit  of  lhe  constitn* 
tion  of  the  borough,  and  is  consequently  bad;  and 
that  upon  the  demurrer  to  the  second  plea,  there  must 
be  ludginent  for  the  crown. 

Abbott  C.  J.  I  agree  with  my  three  learned  Bro^ 
thers)  in  the  opinion  that  judgment  must  be  pronounced 
for  die  crown  on  the  first  part  of  this  record ;  that  is^ 
upon  the  first  two  special  pleas,  and  the  subsequent 
pleadii^  arising  on  tfaera«  The  reasons  for  that  opi« 
nion  have  been  sufficiently  detailed  by  my  learned  Bro* 
tfaers,  to  render  it  unnecessary  for  me  to  say  any  thing 
further  upon  it 

Upon  the  second  part  also  of  this  record  two  qnes* 
tions  arise,  first,  whether  the  bye^law  would  be  good,  if 
the  charter  had  contained  no  special  power  of  making 
bye^laws  giv^i  to  the  sdect  body.  And,  secondly^ 
wheth^  by  dmt  special-  power  so  given,  the  power  of 
making  bye-laws,  which  would  otherwise  belong  to  the 
corporation  at  Imrge,  be  taken  away. 

Upon  the  first  of  these  questions  I  agree  with  my  two 
learned  brothers  Holroyd  and  Littkdale,  and  in  the  i^ear 
sons  given  by'  them,  which  I  diink  it  unnecessary^  to 


Upon  the  other  question^  whether  the.  corporation  at 
hnge  had  power  under  this  charter  to  make  this  bye^ 
law^  I  cannot  forbear  saying  that  I  have  very  considei^ 
aUe  donbt    The  plea  sets  forth  ^e  charter  of  CtiT'  2/, 

and. 
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l9Sti  and,  among  otbor  matters,  the  daose  rdadng  to  tiK 
^^U^     power  of  mddngbye-law..    Thi.claa«eiaiawykige 

ttg9bm  and  extensive  termse  (The  Lord  Chief  Justice  then 
read  the  power  to  make  bye^laws,  as  aei  out  m  the 
pleadiogis.)  Large^  however^  as  these  turns  are^  they 
certainly  would  not  liable  the  select  body  to  maikt  a 
bye*-law  giving  to  themselves  that  power  ^of  dec&m^ 
which  by  the  charter  is  given  to  the  corporation  atlsrge. 
This  I  admit,  and  I  am  aware  also  that  generally  theJbody 
at  large  of  every  corporation  possesses  in  itself  a  power 
of  making  bye-laws,  although  not  given  by  its  duoter, 
and  that  the  body  at  large  alone  possesses  tUs  pon'er. 
This  power  is  mentioned  by  Lord  Cote  in  the  case  of 
SutknCs  HospHal  (a),  among  other  things  incidait  to  a 
corporation,  bnt  he  speaks  of  it  as  requisite  to  the  good 
order  and  government  (of  the  poor  in  that  case),  bat  not 
to  the  essence  of  the  corporation.  If  then  it  be  incident 
only  for  good  order  and  government,  and  thtt  object  is 
specially  provided  for,  at  least  as  to  most  partkoiaTs,  by 
a  power  of  the  same  nature,  given  to  a  part  of  the  csr> 
poration,  I  doubt  whether  there  be  any  saffieieot  reason 
for  its  existence  in  the  body  at  large.  Where  no  such 
power  is  given  to  a  part,  and  the  power  is  to  anse  ftom 
the  necessity  of  its  existence  somewhere,  it  most  be 
taken  to  belong  to  the  body  at  large,  because  a  partor 
select  body  can  have  no  powers  that  are  not  expretfiy 
given,  or  necessarily  to  be  inferred  from  the  deebied 
object  of  its  institution.  The  case  then  seems  to  stand 
thus :  a  power  is  given  to  the  select  body  to  make  bye- 
laws  upon  all  matters  and  causes  touching  the  state, 
right,  and  interest  of  the  borough.  A  matter  is  pro- 
posed upon*  which  this  body  cannot  exercise  the  power, 

(a)  10  Co.  31. 

because 
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because  by  so  doing  they  will  take  away  from  the  body        M95> 
at  large  an  authority  given  to  them  by  the  charter,  and 
tiaosfer  that  authority  to  themselves.     £itber  the  matter        ^gatnu 
proposed  must  be  left  undone,  or  a  power  not  mentioned 
in  the  charter  must  be  called  into  existence  and  oper- 
ation to  accomplish  it,  the  matter  itself  not  being  neces* 
eessary,  though  it  may  be  ccmvenient.     Which  of  these 
alternatives  ought  the  law  to  choose?    We  have  no 
decisami  to  guide  us*   I  doubt  whether  the  law  ought  not  to 
choose  that  which  will  leave  the  particular  direction  of  the 
charter  in  full  and  literal  force.   A  very  extensive  power  of 
making  bye-laws  is  given  by  the  charter,  and  I  doubt  whe- 
ther it  may  not  be  reasonably  inferred  from  thence  that  the 
king  did  not  intend  that  any  bye-law  should  be  made 
which  did  not  &11  within  the  scope  and  range  of  the 
power  so  given,  and  that  all  other  powers  were  intended  ' 
to  be  excluded  by  the  express  grant  of  this  power,  and 
that  the  power  thus  affirmativdy  given  to  one  body  carries 
with  it  a  n^ative  of  all  other  powers  to  other  bodies.     It 
would  be  different  if  a  power  to  make  bye-laws  on  certain 
particular  subjects  were  given  to  the  body  at  large ;  Ibr 
such  a  power  would  either  be  superfluous  or  cumulative. 
Superfluous  if  a|>plied  to  such  matters  only  as  the  body  at 
large  might  do  by  the  authority  incident  to  them ;  CU'* 
mulative  if  applied  to  matters  to  which  the  incidental 
authority  would  not  extend.    I  wish,  however,  to  be 
understood  as  expressing  doubt  only,  and  not  pronouno* 
iufl  any  opinion  on  this  point 

Judgment  for  the  Crown  on  the  first  two  pleas^ 
For  the  defendant  upon  the  third  plea. 
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Ffidflsf,  The  Kino  ag^unst  The  Justices  of  Moimootb- 


Upoaaa  appMl  ]RYan  Order  of  two  justices  John  fVUutmwa^nmiimi 
oframimii.  from  the  parish  of  Abefgaomt^  to  die  pmb  dfUbd 

t^i^TJ!^  JMn  the  Eumgelidi  m  the  boTov^h  of  Atcomi^h^ 
SSoU^uil  P«iA  appealed;  and  the  appeat  was  heaxl  al  tb 
f  ^"^4ldi  ^^^^i^Anaf  sessions  1824.  Upon  the  hearing  tk  MS- 
the  McOeoMnt    gjons  ouashed  the  order*     A  rule  nisi  for  a  taurndsmf ' 

tif  the  fwuper 

depended.  The  had  been  obtained  OH  an  affidavit  statii^,  that  the  jososes 

•emone  think- 

ing  that  it  lay  1^  sessioiis  Were  equally  divided  in  oinniaii  <a  the  cne^ 
!dnit  ptfS*^  rad  that  thereupon  the  counsel  for  the  appcttuilB  hsi 
^^^^^2]^  contended  that  they  were  bound  ^to  a^joem  the  appvlf 
^^^^l^i  ^"^  ^^^  ^^  sessions  refosed  to  do  so^  and  flushed  Ae 
the  Court,        ord^r*    In  answer  to  this  there  was  an  afiidant  sUttmr 

quashed  the  ° 

order  of  re-  tjbat,  vpon  the  hearing  of  the  appeal,  the  coonsd  for  the 
•enions  haTiog  appellants  had  insisted  on  two  point%  one  of  whidi  was 

decided  die 

caie,  this  Court  &at  the  respondents  had  failed  In  proving  that  tk  pauper 
dwnue.  ^  "^'  h^d  resided  forty  days  in  the  appellant  parish}  aad  that  the 
thn^MTwrnna^^  cbaimian  after  the  hearing  had  said  that  it  mi^t  be  con- 
•d Wned^'in-  ^^^^  ^  ^^  ^^  <^inion  of  the  justices  on  the  pcMOts 
****di**^'rf*'^  separately,  because  if  the  residence  were  not  ptcffeA,  it 

would  be  unnecessary  to  decide  the  other  questioii^  in* 
asmuch  as  the  respondents  must  then  at  all-  evorisM; 
that  upon  the  question  whether  die  forty  days',  iwdenoe 
were  proved,  the  justices  were  equally'  dividedi,  and 
having  then  taken  into  consideration  what  jndgKieiit 
Uiey  ought  to  give,  they  determined,  without  any  di- 
vision, to  quash  the  order. 
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Scarkit  and  Maule  shewed  cause.  Whether  the  de-  tMSj^L 
cision  of  the  sessions  were  right  or  wrong,  this  Court 
ought  not  to  interfere  by  mandamus.  But,  secondly,  the  <«»<< 
deeisioii  of  the  Court  of  Quarter  Sesuons  was  right  It  Momomr. 
is  true  that  it  is  said  in  Nolan's  Poor  Laws  {a)  that  **  if  ihe 
magistrates  who  have  a  right  to  join  in  the  Courtis  de- 
termination, should  be  equally  divided  in  ophifioti^  n6 
judgment  can  be  given,  but  the  appeal  must  be  a^urned 
from  sessions  to  sessions,  if  necessary,  untH  a  majority 
shall  be  of  opinion  ^her  on  one  side  or  the  other." 
Aod  in  the  note  (b)  h  is  said,  ^  This  seems  to  be  their 
bomden  duty;  for  otherwise  the  Court  will  grant  a 
mandamus  to  compel  them  to  enter  continuances,  and 
hear  the  appeal  at  a  subsequent  sessions."  Bodmin  v. 
fFariingen  (e),  and  Bex  v.  7%e  Jiatiees  rf  Weshn&te^ 
Umd{d)9  are  cited  in  support  of,  but  do  not  support 
these  positioii&  In  the  former  of  these  cases  the  jus«> 
tioea  were  equally  divided,  and  neither  made  an  order  or 
adjourned  the  appeal,  and  at  a  subsequent  sessions 
qpiasbed  the  order  of  removal,  and  this  Court  afterward*- 
<pi8shed  the  order  of  sessicms,  because  ic  was  made  with- 
out adjournment.  This  is  an  authority  only  that  a  sub- 
sequent sessions  Eas  no  jurisdiction  over  an  appeal  made 
to  a  former  sessions,  unl^s  adjourned,  but  does  not 
diew  that  if  the  former  sessions  had  given  judgment 
(tbou^  equally  divided)  against  the  order,  that  judg* 
moit  would  have  been  wrong,  still  less  that  this  Court 
would  have  interfered  by  mandamus.  In  the  King  v. 
IVetimof'riatidj  the  justices  being  equally  divided,  neither 
gf^  jfuignient  kor  ae^oumed^  and  on  an  application  for 


(a)  9  NoL  p.  4ie.  IhM  edit  (*)  9  Noi.  446. 

(c)  S  JMf.  73S.  (d)  S  Soti.  7S4. 

y4K..  IV.  3  K  a  man- 
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Ijif&(  a  iaftiickitiiD%  tiioogh  the  C!«un.  iotioMted  m<)(inioii.m 
its  &TPIUV  notbiog  was  done;  but  if  a  xnaQ^amoi  M 
beaa  actually  granted*  that  would  only  di#w  that  ihe. 
Court  will  copip^  the  se^aions  to  proceed  to  jidgnapnt 
la  an  appeal  which  they  have  b^ua  to  Imtf  md  im*, 
properly  lefostd  to  go  on  wiiii*  In  the  present  ca^  tbe: 
applioatiQa  is  to  rehear  and  again  prooounoe  judipeDt 
on  m  oasft  in  which  one  judgiaent  has  already  beea  gxm*- 
No  iaatanca  of  the  kind  can  be  cited :  the  Court  it  is^ 
true  will  omipel  an  inferior  jurisdiction  to  eotertiia  or 
to  proeeed  on  a  case  when  tl^y  iasQiroperly  n^|^e^loda[ 
so^  but  they  will  not,  upon  an  applioation  Sat  a  isinr 
damusft  review  a  judgaantactu^ygivieD*  Whoa  the  sss«t 
sioas  havegivea  a  judgment^  this  Court  wdtt  asv^remv^ 
that  judgmeat  oa  fiu:ts  not  appearia^oa  the reooKdy  or 
stated  by  the  sessions  for  its]|  opinion*  Supposing  thqi 
were  wrongs  there  is  no  aMiw  reason  why  this  Cooct 
should  grant  a.  asaadanius  to  them  to  vdiesr  the  css% 
thaa  if  their  error  had  been  as  to  any  other  pant  «f 
lawy  each  as  mistaking  a  dissolution  of  service  for  a  difr* 
pensation;  in  such  cases  it  is  clearly  settled  tbst  this 
Court  will  intecfere  only  upon  a  case  reserved  by  tbei 
sessions*  If  it  were  otherwise,  parties  would  alwajs 
prefer .  making  Iheir  own  statements  by  sflMavHs,  to 
asking  the  sessions  for  a  case;  and  the  diacretien  of  the 
sessions  to  re&se  a  case  Would  ia  effiact  be  tah^  saa^ 
Rm  ¥.  LekesierMre  (a)  is  a  case  ia  point  agsiast  the 
applioatioa.  But,  secondly^  yrhea  the  natmaof aa  appeal 
agunstan  otdcsr  of  removal  is  coasidered^it  wiU  appear  diat 
the  judgment  of  the aesaions  was  right.  latfaeHousacf 
Lords,  if  the  House  be  equally  divided  on  aa  appeel^.nf 

0 

a  writ 
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i^writ  of  error,  the  respondent  or  defendant  in  error*  1<#CJU 
pretails.  But  then  those  are  proceedings  in  which  tlie  ji^^jumjO: 
same  questk>n  has  been  determined  in  a  contested  suit-  °f^  fr 
between  the  parties  in  tiie  court  below,  upon  the  same*  Binocoon^ 
materials  as  are  before  the  court  of  error,  viz.,  the  factS' 
appearing  upon  the  record;  and  in  such  proceedings' 
the  prestttnption  is  in  favor  of  the  party  who  is  in  po&» 
session  of  the  judgment  of  the  Court  below.  The  pro- 
ceeding before  die  sessions  on  an  order  of  removal, 
though  called  an  appeal,  is  of  a  totally  difierent  nature. 
It  is  in  realitf  an  original  proceeding  against  the  appeU 
lants.  The  qutetion  has  ncfver  been  contested  before, 
and  die  roateriah  before  the  sessions  are  not  the  same  as 
diose  before  the  jusdces  who  made  the  order  ex  parte. 
The  question  which  the  two  justices  before  had  to  deters 
mine  was,  whether  the  evidence  produced,  by  the  com* 
plainmg  parish  officers,  before  them  was  suffident  to 
diew  that  the  pauper  was  setded  in  the  appellant  parish. 
Ilie  question  which  the  sessions  bad  to  determine  was, 
whether  the  result  of  the  evidence  adduced  by  the  ap** 
pdllants  and  respondents  before  them  shewed  the  same 
diing.  These  questions  are  evidendy  different,  one  of 
them  may  be  determined  in  the  affirmative,  and  the 
other  in  the  negative,  and  both  determinadons  may  he 
right  The  determination,  therefore,  of  the  former  in 
fiftvor  of  the  respondents,  raises  no  presumption  on  the 
discussion  of  the  latter  against  the  appellants,  who  more- 
over ought  not  in  justice  to  be  bound  even  to  die  extent 
ef  having  the  onus  probandi  thrown  on  them  by  a  pro« 
ceeding  to  which  they  were  no  parties.  Then  if  the 
beaf  it^  q(  an  appeal  be  an  original  proceeding  in  which 
the  respondent  parish  have  to  prove  their  case,  it  follows, 
that  if  they  have  not  a  majority  of  the  Ck>urt  in  their 
i.w  3  K  ?  favour. 
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JUBKL       fiBVoiiTy  judgmeot  might  be  givoB  agraist  them;  «s  ill 
/~^Ti       other  eoarts  the  party  saceeeds  wfao  worid  saoeeed  if 


yuK  ootliSw  were  said  on  the  odier  side^  or  at  the  sessidDS 
MMMifrvir*  if  the  respondeat ,  ofiiBrs  no  evidence^  ^  appdim 
having  proved  his  notice  .of  appeal  (which  is  Deossswy 
in  order  to  give  the  Court  jurisdiction),  has  a  right  to 
have  tks  order  quashed  as  a  matter  of  course.  Besdes  it 
may  be  observed,  that  thefe  is  no  other  case  m  vhidi  a 
ODurt  is  com^ieHed  to  adjourn  a  cause  befiore  itinrhieh  is 
ripe  for  a  decision;  and diotmoch  greater incanvenienoe 
vrili  probably  arise  from  sudi  an  adjoonunent  than  fimt 
adhering  to  the  principle  acted  upon  m  other  coom^ 
thut  when  the  party  who  has  to  establish  a  case,  fitite  to 
do  so  to  the  satis&ction  of  a  majority  of  the  Cooft^ 
jwdgment  must  be  given  against  him. 


Waiscn  contril.  Bex  y«  T^  JusHeet  rf  Lticatef^ 
Mre{a)  is  sol  in  point,  because  in  that  esse  the  clerk 
of  the  peace  did  not  discover  during  the  sessions  that  the 
number  of  votes  on  each  side  was  equal,  and  Lord  £Bm- 
borough  expressly  says,  **  if  it  had  been  found  at  the 
sessions  that  the  numbers  were  equal,  nodiing  would 
have  been  done  upon  it,  for  it  would  have  been  a  nul« 
lity/'  Here  it  was  insisted,  upon  the  hearing  of  die 
appeal  before  the  court  of  quarter  sessions,  that  tbe 
jusdces  being  equally  divided  in  opinion,  the  matter 
ought  to  be  adjourned.  Ever  since  the  case  cf  Bos  ▼• 
7^1?  Justices  of  Westmoreland  (&},  and  Bodmin  v.  War* 
Ugen  (c),  it  has  been  considered  an  established  rule  of 
law,  that  where  the  justices  at  sessions  are  equally 
divided,  the  Court  ought  not  to  make  any  order ;  and  in 

(a)  IM.^S.  442.  (h)  S  Bat.  713.  7Sa.  (c)  S  Att.  7SS. 

BodiMn 
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Bodmin  li.WaH^enlt  vbb  laid  by  the  oomti  thatwluve 
Vtxe  justices  iteva  ecfottUy  cBvukd  in  cp'udon^  tiiat  waii  s 
floffieieBt  vamntfor  thederk  of 'the  pesos  ^  have 
cBtored  an  adfournment,  aod  it  was  Ida  dutj  so  to  ^|v6 
done* 


m 


'XhmtM 


C.  J.  I  think  that  the  nde  for  a  nandamna 
ought  to  be  dischaiiged.  It  appears  tbal^  in  this  casoi 
the'  court  of  quarter  sessions  have  given  their  jadgmenL 
'This  Court  is  not  a  couit  of  error  from  that  court)  it 
maj  omdpel  the  coort  of  quarter  sessiiMis  by  mandamus 
to  proceed  to  hear  and  decide  the  appeal;  but  whea 
they  have  so  determined  it^  tbb  Court  cannot  compel 
theuk  to  -correct  thebr  judgment  if  it  appear  to  be  ern^ 
neons.  It  is  unnecessary  to  say  whether  the  jndgmeat 
pronounced  by  the  court  of  quarter  sessions  was  erro^ 
aQMS  or  not,  because  we  are  of  opinion,  that  even  if  it 
ilrete  86f  we  have  no  jorisdiction  to  compel  them  to 
correct  it. 

ftule  dischaigedi 


». . 
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•fw*^'       ,  The  King  against  J.  Dudman. 

November  25th.  ^ 

Indictment  for    INDICTMENT  for  penury  alleged  to  hate  been 

perjurj  alleged    1-  t«»i« 

to  hare  been  committed  by  the  deFendant  in  an  amdavtt  sworn  by 

anaffidant  bim  before  a  commissioner   of  the  High  C!otirt  of 

cwnmiMioner*  Chancery,     The  second  count  of  the  indictraerit  slatof, 

Owicwy,'*^  that  on  the  petition  of  George  Drofaotey  a  cotnmissJoa 

^imii^n'of  ^^  bankrupt  was  issued  against  the  defendant,  ntider 

bankrupt  is-  which  he  was  duly  declared  a  bankrupt.    It  then  pio- 

iued  against  "^ 

the  defendant,    ceeded  to  State,  that  afterwards,  to  wit,  on,  &c.  at,  kc 

under  which  he  « .       • 

was  duly  de-  the  said  defendant  did  prefer  his  certain  petition  m 
ropt.  It  then  Writing,  **  in  the  matter  of  the  said  John  Dudman,  a  bank- 
defendant  pre*  rupt,'*  to  the  Lord  Chancellor,  and  in  and  by  his  said 
UoTt'Se^^  petition,  set  forth  that  the  petitioner  in  &>/m&rl *20 
lor'lSr""^"  pu^cl^ased  three  horses  of  one  George  JD/wrffi/fot  101 1, 
forth  Tarious  ^q  \^  paid  for  in  three  months  by  a  bill  at  two  months; 

matters,  and,  ^  ^ 

amongst  others,  that  the  petitioner  accepted  a*  bill  for  that  sum,  pay- 

the  issuing  of 

thecommU-       able  the  latter  end   of  March  1821 ;   that  before  the 

sion,  that  the 

petitioner  was  bill  became   due,    G.  Drandey  on   the    17th  February 

bankrupt,  and  petitioned  the  Lord  Chancellor  for  a  commission  of 

Sl^wlsS'^n.  bankrupt  against   the    petitioner;    that  a  commission 

mTsstn'^and  issued,  and  that  G.  Drcwley,  at  the  opening  of  the  said 

that;  at  Uie  commission,  proved  the  said  debt  of  1 0 1  /.     The  peUtion 

second  meet- 
ing,  one  ^.  Bm 

was  appointed  attignce,  and  an  assignment  made  to  him,  and  that  be  posoned  bimself  of 
the  estate  and  effects  of  the  petitioner.  ^  It  then  stated,  that  at  the  several  roeeciog^  before 
the  commission  the  petitioner  declared  o|)enl},  and  in  the  pretence  and  besringof  the  «ad 
assignee  to  a  certain  efiect.  At  the  trial,  the  petition  was  produced,  and  it  appeared  tbst 
the  allegation  was,  that  at  the  several  meetings  before  tlie  commiMfianen  ^  iprikweff 
declared  to  that  effect :  Held,  that  this  was  no  variance,  inasmuch  as  it  was  suffideot  to 
set  out  in  the  indictment  the  petition  in  substance  and  effect,  and  the  word  "  uumiiiiwHn" 
was  one  of  equivocal  meaning,  and  used  to  denote  either  a  trust  or  authority  exercised,  or 
the  persons  by  whom  tlie  trust  or  authority  was  exercised,  and  that  it  sufficiefUlf  apfW^ 
from  the  context  of  the  pctiiiun  set  forth  in  tlie  indictment,  that  it  was  used  in  the  l<tta 
tense. 

then 


DuMIAMt 
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then  proceeded  to  state  several  otber  facts,  each  sentence  l8Si. 
banning  with  the  words,  **  that  the  petitioner,**  and 
among  other  things  stated  as  follows :  tliat  on  the  1st  of  '^agamm 
March  IMl^the  petitioner  was  declaredabankmptander 
die  said  commission  of  bankrupt,  and  his  estate  and  effinsts 
were  seized  by  the  messenger  under  th^  said  commission ; 
that  at  tibe  second  meeting  one  Tlkomas  Budgin  was 
appointed  assignee,  and  an  assignment  was  accordingly 
made  to  him,  and  be  possessed  himself  of  the  estate  and 
,e0ects  of  the  petitioner  accordingly ;  that  at  Ae  several 
meetings  before  the  commission^  the  petitioner  declared 
openly^  and  in  the  presence  and  hearing  of  the  said  as- 
signee, tbat  the  bill  of  exchange  given  for  the  debt  due 
to  tbe  said  George  Drtndey  was  not  due  at  the  time  when 
he  atmck  the  docket;  and  that  the  petitioner  had  not 
committed  an  act  of  bankruptcy.  The  prayer  df  the 
petition  amongst  other  things  was,  that  the  commission 
might  be  superseded.  At  the  trial  before  Graham 
Baron,  at  the  last  assizes  for  the  county  of  Sussex^  the 
petition  of  Dudman  to  the  Lord  Chancellor  was  proved, 
and  by  that  it  appeared,  that  the  allegation  in  the  pe- 
tition was,  that  at  the  several  meetings  before  the  comF- 
missiontrs^  the  petitioner  declared  openly,  and  in  the 
presence  and  hearing  of  the,  said  assignee,  that  the  bill 
of  exchange  given  to  George  Daaiey  for  the  debt  was 
not  due  at  the  time  he  struck  the  docket,  whereas  die 
indictment  alleged  die  declaration  to  have  been  made  at 
the  several  meetings  before  the  commission*  The  defend- 
ant having  been  convicted,  appeared  upon  a  former  day 
in  tiiis  term  to  receive  judgment.  A  doubt  was  dien  sug- 
gested by  die  court,  whether  it  suffbiendy  appeared,  in 
the  first  coant  of  die  indictment,  that  the  affidavit  waa 
sworn  in  the  course  of  a  judicial  proceeding,  and  they 
directed  that  point,  as  well  as  the  variance  between  the 

3  K  4  allegation 
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ISM  flUegalioninChepetitimitassetfiDrdiiatheseoQBfic^ 
c^  ibm  ittdictmentf  and  diat  given  in  eMonce  te  be 
«rgiwd^  and  the  same  were  now  aigoed  by  C  £-  Lmkc 
tbe  erown,  and  Adolpkta  for  the  prisoner.  It  is  imoBoes- 
saiy  to  state  the  first  count,  or  the  argftsicpts  flfwo  tt^ 
tacatise  as  to  that  the  Court  gave  no  opinion^  As  to  tbe 
Other  point  the  aigumetiCs  wove  in  snbstanoe  ss  fbUovs.' 

For  the  defendant  The  words  c(mmis$im  aod^ns- 
imssioners  are  not  convertible  terms.  The  one  denoias 
the  anthority  under  which  the  parties  act,  the  other  de- 
notes the  persons  acting  under  ihe  authority.  The  dis- 
tinction laid  down  by  the  Court  in  Her  v.  Beed^  (a)  was, 
that  where  the  misrecited  word  is  in  itsdf  a  won), 
though  not  intelligible  with  the  context,  as  *^  ah^^  for 
^*  heir^*  there  the  variance  is  fiUal,  but  not  if  the  muti- 
lated word  does  not  make  any  other  word.  Nor,  iiene 
the  word  *^  commUdofC*  is  a  word  of  a  certaia  imoim 
import,  and  therefore  the  variance,  acooidiiig  to  the 
•nthorily  of  that  case,  is  fatal. 

;  For  the  Crown.  The  word  ^<  commissiorf  is  a  word 
of  equivocal  meaning,  and  according  to  the  defimiiOD  of 
that  word  in  Johnson^s  Dictionary,  it  denotes  either  a 
trust,  or  the  warrant  by  which  any  trust  is  held  or  tm- 
thority  exercised,  or  a  numberof  people  joined  in  a  trust 
or  office.  It  appears  dearly  from  the  context  of  the  pe- 
tition set  forth  in  the  indictment,  and  of  the.psrticalar 
sentence  in  which  the  words  ^^  before  the  commission*' 
oocur,  that  it  was  there  used  in  the  latter  sense  to  denote 
the  persons  jomed  in  the  trust  For  itis  stated,  thstat 
the  second  meeting  Budgin  was  appointed  assignee  sad 

(a)  Dmign  194. 

in 


^teCbetpKtkuIar  sentence  he  is  spoken  of  as  ifaeUKV 
^4dgiiee^  i«B»  ibm  aasiifiieeapponitdd  at  tfieseeoBdnieeting> 
M(MR»  if  the  meeting  at  which  the  petitioner  is  stated  ta 
ham  made  Ae  deekrations  took  {dace  before  the  coov 
missien  issued,  th^  coidd  not  ha^e  been  made  in.  the 
hearing  of  the  said  astigmfB^  viau  of  the  person  who  was 
appointed  only  at  the  seoond  meeting.  That  meeting, 
therefore,  could  not  be  a  meeting  before  the  commission 
issued,  but  it  may  have  been  before  the  commissioners, 
or  the  persons  joined  in  the  trust  or  office.  Besides, 
the  word  ^  that*'  is  dasjnnctiv<e,  and  therefore  the  matter 
ci  the  petition  is  not  set  out  continnously ;  and  then  a 
sabstantial  variance  will  be  fittal  only  to  the  partt- 
ottlar  senlCDCe,  Bex  y.  Leefe  (a).  But  assuming  it  to  be 
a  substantial  variance  and  fiital  to  the  whole  matter  of 
the  petition,  (except  the  prayer,)  the  whole  matter,  be- 
tweeQ  the  allegation  that  a  petition  was  preferred  and 
^the  prayer,  may  be  rejected,  and  then  it  will  appear  that 
a  petition  was  presented,  praying  among  other  things, 
that  the  commission  should  be  superseded,  and  that 
would  be  sufficient 

Abbott  C.J.  This  being  a  criminal  case^  it  is  sn& 
ficient  if  the  defendant  has  been  properly,  convicted  on 
any  one  count  of  the  indictmrat,  and  we  are  all  of 
opinion  that  the  seqqnd  count  was  supported  by  the 
pcoof  which  was  adduced  at  the  triaL  The  objection  is, 
that  diere  ia  a  variance  between  the  petition  set  forth  in 
the  indictment  and  that  which  was  given  in  evidence  at 
the  trial*  Now,  in  a  proceeding  of  this  kindj  it  was  not 
necessary  to  set  out  in  the  indictment  verbatim  the 
tsnor  of  the  petition;  it  is  sufficient  if  it  be  set  .out 
truly  in  substance  and  effect    The  petition,  as  set  oat 

(«}  2  Ckn^i  194. 

in 
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.|#f|.  in  ibe  Mtotmml^  purports^  thM  at  Uie  severil  .ae«r 
^P^Tg^  Jng9  befoee  the  00101111091009  the  p^ittioiier  dedfitd  in 
.3>||J^  4he  bearing  of  the  said  asaiigQeei  that  the  bill  of  ex- 
change given  to  O.  Drawky  fiwr  the  ddbt  vas  oat  dneit 
the  lime  when  he  struck  the  dooket.  Now  the  alle- 
gation  in  the  petition  which  was  proTed  in  efidenee 
was,  that  at  the  seTend  meetings  befoce  tlie  €amit' 
nomers^  the  petitkwier  declared  so  and  so^  and  die 
qaestion  is  whether  that  is  a  fiital  yarianoe.  The  word 
eommission  is  one  of  eqoivocfd  meaning.  It  is  used 
either  to  denote  a  trust  or  anthority  exercised,  or  the 
instrument  by  which  the  authority  is  exercised^  or  die 
persons  by  whom  the  trust  or  authority  is  exerdsed. 
And  if  it  may  denote  the  persons  exercising  the  ep- 
-thorityy  we  must  ooUect  from  the  ccxitext  of  the  sentence 
in  which  the  words  ^*  before  the  commission''  occur, 
and  of  the  other  parts  of  the  petition^  whether  it  was 
used  in  diat  sesise  or  not.  The  indictment  alleges,  dut 
on  the  1st  of  March  1821,  the  petitioner  was  dedaied  s 
bankrupt  under  the  said  commission  of  bankrupt,  that 
his  estate  and  effects  were  seized  by  the  messenger  under 
the  said  commission ;  that  at  the  second  meetiagi  &c. 
one  Tkomas  Budgin  was  appointed  assignee,  and  that  an 
assignment  was  made  to  him,  and  that  he  possessed 
himself  of  the  estate  and  eflects  of  the  petitioner.  It 
then  proceeds  to  state,  that  at  the  several  meetings  be- 
fore the  commbsion,  the  petitioner  declared  to  a  certam 
efiect  in  the  hearing  of  the  said  assignee.  Now,  if  the 
word  eommisshn  as  there  used  was  intended  to  denote 
the  commission  itself,  it  would  fdlow  that  die  serani 
meetings  took  place  before  any  commission  issued ;  but 
that  is  impossible,  because  in  that  case  die  petitmer 
could  not  have  made  his  declaration  in  thehearingof 
the  said  ass^ee.    Tken»  if  that  canqot  be  the  mesniog 

of 
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df  tite  in»&'t(m^iiriof$,  we  mM  constrtie  it  in  tfi^  <ytliar      -f Mil. 
"iense  wkidi  It  16  <Sftptbte  of  bearing,  namely,  as  deddttflg    «f^7l^ 
*tbe  pertNMis  to  whotn  (be  aathori^  was  ghm ;  and  IP  it       of^^ 
be  so  6Mistnied,  there  was  no  variance  between  die 
petftion  set  forth  In  the  indictment  and  diat  which  was 
given  in  evidence.    The  consequence  is,  that  thene  mast 
-be  judgment  for  the  crown. 

Judgment  for  the  Orawn. 


The  King  against  The  Benchers  of  Lincoln's   ^SSS^ssih. 

Inn. 

TN  Miduidmas  term  1824,  Mr.  T.  «7.  TVooUer  made  an  Th«  Cooft  wffl 

application  at  the  steward^s  office  of  the  Society  of  nandianiis  to 
' Lincoln* s  Inn,  to  have  his  name  enrolled  as  a  member  of  bracbcnofoM 
that  society,  and  left  a  paper  containing  his  name,  &c.,  court  to  admit 
conformably  to  the  regulations  of  the  society.  In  Hilary  ^H^^!^^^ 
term  1 825  he  received  an  official  letter  from  the  steward,  ^.**i?^  ^ 

'   with  a  mw  to 

Informing  him  that  his  application  to  the  society  was  ^  qoj^fyijg 
rejected  by  the  benchers.     On  the  27th  January  1825,  caXM  to  tho 
Mr.  Wodler  presented  a  petition  to  the  society  praying 
to  be  heard  upon  the  subject  in  his  own  behalf.    Not 
having  received  any  answer  to  this  petition,  he,  on  the 
9th  ofApritj  addressed  a  petition  to  the  twelve  Judges, 
as  visitors  of  the  inns  of  court,  praying  redress.     On 
the  20th  of  April  he  was  informed  by  a  lettet  ttom  the 
tlerk    to  the  Lord   Chief   Justice  oF  the  Court  of 
Ring^s  Bench,  Aat  the  Jtidges  bad  no  power  to  inter- 
fere in  the  matter.    On  die  1 7th  of  May  he  addressed  ^ 
another  petition  to  the  benchers  of  Lincoltfs  Inn  col- 
lectively, and  sent  a  copy  of  it  to  each  individually, 
prsyif^  that  an  opportunity  might  be  affi>rded  him  of 
being  heard  upon  the  snfigeet  of  Ids  former  application, 

or 
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18B5*        or  that  the  society  would  assign  their  reasoiis  in  le* 

_  filling  to  admit  him  a  member.    He  was  sobseqMotfc^ 

<v^«r^   informed  by  the  steward  that  his  second  peckioa  had 

>  af  LiiNiMw^    been  rejected  by  the  coondl  without  any  reason  bcfaig 

assigned  for  such  rgection*  Mr.  WooOer  now  made 
an  affidaTit  of  the  matters  befijre  stated,  and  sppiied 
for  a  ruk^  calling  upon  the  masters,  treasurers,  and 
boidiers  of  Lincoln's  Irm  to  shew  cause  why  a  wiit 
of  mandamus  should  not  issue^  commanding  them  to 
admit  him  as  a  member  of  their  society  for  the  pur- 
pose of  qualifying  himsdf  to  be  called  to  the  bar.  The 
Court  had  intimated  to  Mr.  JVooUer,  on  a  former  day, 
that  they  thought  they  had  no  jurisdicUon  on  the  sab^ 
ject,  and  desired  him  to  direct  his  attention  to  that.pontt* 

Mr.  WooUer  (In  person)  now  admitted,  that  he  had  not 
bfeen  able  to  find  any  precedent  predsely  ia  poto^  but 
oontmded,  that  inasmuch  as  it  was  primA  fiuae  the 
right  of  every  individual  to  be  permitted  to  practise  at 
a  barrister,  and  that  as  he  could  only  qualify  huaseif  «o 
to  do  by  becoming  a  member  of  one  of  the  inns  of 
court,  this  Court  ought,  under  the  circumstances,  to 
grant  a  mandamus,  inasmuch  as  there  was  no  odier 
mode  of  redress.  In  the  case  of  T%€  King  v.  The 
Benchers  t^  Qrajfs  Inn^  (a)  this  Court  refiised  a  nan* 
damus  to  compel  the  benchers  to  call  to  the  bar  a 
member  of  the  society  who  had  complied  with  the  osual 
requisites,  but  that  was  not  on  the  ground  that  ibej  had 
no  jurisdiction,  but  because  the  applicant  had  another 
remedy,  viz.  by.appeal  to  the  twelve  Jo<]^e&  It  may  fiuily 
be  infarred  from  that  case  that  if  there  had  been  no  other 

F 

remedy  the  Court  would  have  granted  a  mandamus.'  fa 
this  case  it  appears  that  the  twelve  Judges  have  no  joris- 

(«)  J>o¥g.  ass. 

dictioDi 
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^tioB,  Badf  therefore^  if  the  Gbort  do  not  interfena  by        IBU» 
inandmnos^  there  will  be  no  means  of  oiferdng  the 
fight     In  that  case,  Lord  Mansfidd^  speaking  of  the 
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society,  says,  ^  They  are  voluntary  societies,  which  for  ti  ham^% 
a^  have  submitted  to  government  analogous  to  that  of 
other  seminaries  of  learning.  But  all  the  power  they 
have  concerning  the  admission  to  the  bar  is  delegated 
to  them  from  the  Judges,  and  in  every  instance  their 
conduct  is  subject  to  their  control  as  visitors."  If 
this  be  not  a  case  in  which  the  twelve  Judges  can 
interfere^  what  other  government  can  these  societies  be 
called  upon  to  submit  to^  except  that  of  this  Court? 
The  writ  of  mandamus  is  a  writ  calculated  to  aflbrd  a 
remedy  for  injuries*  for  which  th^e  is  no  other  pre* 
scribed  mode  of  redress  by  law.  If  this  Court  has 
no  jurisdiction,  this  consequence  will  follow,  that  the 
benchers  may  arbitrarily  refuse  to  admit  as  a  member 
of  the  society  any  individual  who  is  under  no  peradnal 
disability,  and  thereby  prevent  him  from  practising  the 
law  as  a  barrister ;  which  it  is  the  right  of  every  subject, 
willing  to  conform  to  certain  r^uladons,  to  do*  In 
The  King  Y.  The  Vice-ChanceUor  of  Candnidge  {a\  it  was- 
dedded,  that  a  mandamus  lies  to  a  university  to  restom. 
to  academical  degrees,  where  there  is  no  visitor.  And 
in  The  King  and  Queen  v.  St.  John's  College^  Can^ 
bridge  {b\  it  was  laid  down,  that  the  visitor  was  made  by 
the  founder,  and  was  the  proper  judge  of  the  private- 
laws  of  the  college,  and  was  to  determine  ofienoes 
against  those  laws;  but  that  where  the  law  of  the  land 
is  disobeyed,  thb  Court  will  take  notice  thereof  notwith« 
standing  the  visitor  $  and  in  this  case  the  proper  way  to 
put  it  in  execution  is  by  this  writ  of  mandamus. 

C«)  Sir.  557,  '  Ld.  Raym,  1334.  (6)  4  Mud.  241. 

Abbott 


i^  CASES  IN  MICHAELMAS  TERM 

IsiH^i^  Abbott  C.  J.  I  am  of  opinkm  that  tlus  Court  iias 
r^'^T^ ,  Y  no  power  to  compel  the  benchers  oT  this  society  lo  per- 
o^^ur  .  ^  mit  any  individual  lo  become  a  member  of  die  tocktyr 
of  tiJicoiii*t-  or  lo  amgn  any  reasons  why  they  do  not  admit  Uhl 
There  is  not  any  instance  where  a  mandamas  has  beca 
applied  Ibr  to  compel  any  such  society  to  admit  a  pop* 
son  a  member.  la  The  King  v.  7^  Bemdken  rf  Gr^ 
Jnn{a)f  Lord  Mcmf/IM,  speaking  of  these  9eci€itie% 
saysi  '*  They  are  voluntary  societies/*  Tbe  very  term 
^  voluntary  society''  imports  in  it  a  discretion  in  the  m^ 
dividual^  composing  it  to  admit  or  reject  nMmhets  as 
they  please.  It  is  true,  Uiat  tbe  twelve  Jodges  are  the 
visitors  of  the  inns  of  court,  but  in  that  chametsr  tiny 
have  jurisdiction  only  over  actually  admitted  moabenu 
When  Lord  Mansfield  said  they  were  **  yoluntaiy  so- 
cieties which  for  ages  have  submitted  to  government  ana- 
logous to  that  of  other  seminaries  of  learning,"  he  must 
be  understood  to  have  meant  that  they  submit  to  such^ 
rules  and  regulations  as  they  themselves  ordained  for  the 
internal  government  of  the  society,  but  not  that  they 
submit  to  any  order  of  a  foreign  jurisdiction,  as  to  the 
persons  whom  they  are  to  admit  as  members.  If  the 
'  party  now  applying  to  the  Court  were  an  actually  ad- 

mitted member  of  the  society,  and  had  acquired  an  in- 
choate  right  capable  of  t>eing  perfected,  it  might  then 
be  fit  for  this  Court  (in  the  absence  of  any  odier  re^' 
medy)  to  interfere  by  mandamus  in  order  to  perfect 
that  right ;  but  if  the  particular  society  impropeily  re- 
fuse to  call  a  particular  meihber  to  the  bar,  the  remedy 
is  not  by  mandamus  but  by  appeal  to  the  twelve  Judges. 
It  has  been  argued,  that  every  indindual  has  primti 
facie  an  inchoate  right  to  be  a  member  of  one  of  iikst 

<a)  J^oyif.959.  '     . 

'  •  -socteUes, 
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9$fAsikBf  for  tie  pittpow  of  qualiQFiog  himself  to  prao-  l!li(l^£ 
tia»  as  A  barrister*  If  that  proposttioa  were  established. 
t)xare  would  be  a  sufficient  ground  Sot  gnuaiog  a  man-, 
darna^  but  I  apprehend  that  there  is  no^uch  inchoate 
right;  It  might  as  well  be  said  that  everjr  individual 
had  an  inchoate  right  to  be  admitted  a  member  of 
a  cdlege^  in  either  of  die  Universities^  or  of  the  Coll^p 
of  Pbysioiansy  or  any  other  establishment  of  that  nature. 
But  supposing  an  individual  were  desirous  to  pmcdse 
medicine  in  JUmdm^  this  Court  would  not  grant  a  man* 
damns  to  compel  the  College  of  Physicians  to  admit  him 
as  one  of  their  members^  or  as  a  licentiate.  I  thinkt 
therefore^  that  in  this  case  we  ought  not  to  grant  a  buuip. 

Baylet  J«  I  am  clearly  of  opinion  that  this  court 
cannot  compel  the  benchers  of  the  society  of  Uncoln^s 
Inn  to  admit  this  individual  to  be  a  member  of  their 
association.  A  mandamus  lies  only  where  the  party  ap* 
plying  for  it  has  a  right  to  have  a  particular  thing  done, 
and  where  there  is  an  obligation  upon  the  other  party  to 
do  it.  Now,  considering  the  nature  and  institution  of 
this  society,  I  think  there  is  no  duty  incumbent  upon 
diem  to  admit  ^  members  of  their  society  all  who  think 
fit  to  apply.  I  think  that  the  benchers  may  by  law  exer- 
cise a  discretion  upon  the  subject  There  may  be  a  great. 
()iflerence  between  this  case  and  one  where  a  par^  has 
been  admitted  and  suffered  to  incur  expence  for  a  length 
of  time,  and  then  applies  to  be  called  to  the  bar.  In 
that  case  he  has  an  inchoate  right  to  be  called  to  the  bar* 
B^  then  the  remedy  is  not  by  mandamus,  but  by  appeal 
to  t^e  twelve  judges.  Every  individual,  however,  has 
not  an  inchoate  right  to  be  admitted  a  member  of  any 
of  tbcae .  societies.    They  make  their  own  rules  as  to 

die 


Imv. 
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IStS*       the  admission  of  members;  and  eren'  if  they  act  et- 
.^^  pricioudy  upon  the  subject,  this  Court  can  give  no 

XIm  Kim 

aenbui  jemedy  in  such  a  case ;  because  in  tad  there  has  been 
oriiffMcoM't  no  yioktion  of  any  right*  This  case  is  analogous  to 
that  of  a  college.  An  individual  has  no  kidioate  n|ght 
to  be  admitted  a  member  of  a  collq;ey  and  there  is  no 
obligation  upon  the  college  to  admit  him.  If  il  could 
be  shewn  that  eyery  individual  had  an  iqcboate  n|^ 
to  be  admitted  a  member  of  these  assodations,  and  that 
there  was  an  obligation  in  the  latter  to  admit  fain,  and 
that  the  party  aggrieved  had  no  othar  remedy,  then  it 
would  follow  that  this  Court  would  be  bound  to  gnmt  a 
mandamus ;  but  there  being  no  such  right  or  obl^atioo 
in  this  case^  I  think  there  is  no  ground  fi>r  granting  a 
mandamus. 

i 

HoLROYD  J.  The  only  question  is,  whether  this 
individual  has  a  right  to  insist  upon  being  admitted  a 
member  of  the  society.  I  think  he  has  no  such  right 
All  persons  have  not  a  right  to  be  admitted  members  of 
a  coll^.  They  must  be  approved  of  by  the  coU^ge^ 
or  by  those  to  whom  the  coU^e  has  delegated  the  power 
of  exercising  a  discretion  as  to  the  perscms  they  admit 
I  think  that  no  person  has  a  right  to  be  admitted  a 
member  of  one  of  these  societies  unless  he  be  ^iproved  of 
by  tlie  society,  or  by  those  persons  who  are  deputed  (o 
exercise  the  discretion  on  behalf  of  the  society. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  When 
these  are  said  to  be  voluntary  societies  submitting  to 
government,  that  must  be  understood  to  import  duit 
they  submit  to  a  government  to  be  exercised  on  die 
members  of  the  socie^.  In  all  the  cases*  which  have 
come  before  the  Judges,  the  persons  applying  have  baaa 

thematlfss 
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theoEMsoIves  membera  of  the  society.  Hie  Jndgesy  who  1811-  . 
are  Tisitocs,  Joterftve  on  the  prioc^le  of  exercisisg  an  -  x^^^U  \ 
aulhaiity  over  die  mevbers  of  die  society^  as  to  tlieir  YVBradwiv  * 
beiBg  caU^d  lo  the  bar.  This  is  not  a  case  where  the  of  f^mx't  i 
Jai^^  could  be  caUed  upon  to  interfere  to  make  the 
foeaohffi^  aubiiiit  to  govemraent  as  to  one  of  die  mem- 
bers* Bot  her^  die  Court  ia  called  upon  to  oontroil 
die  society  in  die  admission  of  their  members.  Now, 
as  £u:  as  -the  admisdon  of  members  is  conoemed,  these 
are  voluntary  aociedes»  not  submitting  to  any  gOTem- 
meat  They  may  in  their  discretion -admit  or  not  as 
th^  please,  and  thb  Coart  has  no  power  to  compel 
them  to  ad,mit  any  individual.  The  masters  and  fellows 
of  A  college  cannot  be  compelled  to  admit  a  particular 
individual  a  member.  Neither  can  a  corpocadon  be 
compelled  to  admit  a  pardcular  individual  a  freeman, 
unless  he  has  acquired  an  inchoate  right  to  become  a 
freatnan.  The  interference  of  the  Judges  in  the  instance 
of  .those  members  of  the  societies  whom  the  benchera  / 
bcie  reused  to  call  to  the  bar  is  perfecdy  ri^ ;  be- 
cause a  member  who  has  been  su&red  to  incur  eac« 
pence,  widi  a  view  to  being  called  to  die  bar,  diereby 
acquires .  an  inchoate  right  to  be  called,  and  if  the 
bepchers  refuse  to  call  him  they  ought  to  assign  a 
reason  for  so  doing ;  and  if  there  be  no  reason,  or  an 
inspffident  one^  then  the  member  who  has  acquired 
such  inchoate  right  is  endtled  to  have  that  right  per* 
fected. 

JEUile  refiised* 


4 
■  i 
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satuH/^f  Gandbll  against  RooiBk* 

J^99ember  S6th.  ^^ 

^TTmiSrm    1^  ^*®  action   Gandell   obtained  jadgment  agSnst 
■  ^^^!^^  n        Sogier  in  the  Common  Pleas.    Defendant  broufirht 

mored  to  K.  B.  °  ^^ 

by  writ  of  er-     a  writ  of  error,  and  GandeU  sued  out  two  writs  of  sd«  b. 

wt,  the  tffid*. 

▼it!  mtist  be       quare  execuUonem  non.    Bogier  obtamed  a  nde  to  set 

eotitled  in  the 

ouie  in  error,    them  aside  for  irregularity. 

and  not  in  the 
original  CMuc. 

Reader  shewed  cause,  and  took  a  prdiiaiiiai7  ob* 
jection  to  the  affidavit  on  which  the  rule  was  abtaiDedj 
viz.  that  it  was  entitled  in  the  original  acticli  Ganidl  V. 
Bogier,  whereas  in  this  Court  Mogier  became  pbun^  * 

Cwvjoodj  contriky  contended  that  the  writs  w^e  in  the 

« 

original  action,  and  that  the  plaintiff  in  that  action  sued 
them  out,  wherefore  the  affidavit  was  properly  entitled* 

Batley  J.  The  writs  were  sued  out  of  this  Court 
by  GandeU  as  defendant  in  error,  the  objection  to  the 
affidavit  is  therefore  valid,  and  the  rule  must  be  dis- 
diarged. 

Rule  disdiaiged 
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HiPPfi&LEY  against  Latng.  sahtmoy, 

][/f  AERYAT  had  obtained  a  rule  in  Trinity  term  tb  Where  m  court 

^  '-^  of  requeit*!  act 

enter  a  suggestion  to  deprive  the  plaintiff  of  his  eoabUs » de- 
costs  in  this  case^  on  the  ground  that  he  ought  to  have  p^ve  »  pieinUff 
sued  in  the  Court  of  Requests  for  the  city  of  Baih,  esta-  he  wceiQa 
blished  by  statute  45  G.  S.,  which  enables  persons  to  ^^J^LS^? 
sue  there  for  debts  not  exceeding  10/.     The  cause  came  must  make  his 

^  applicauon  for 

on  to  be  tried  at  the  Bridgwater  Summer  assizes  1823,  tbet  purpow 

promptlj,  and 

when  it  was  referred,   U^ther  with  another  causes  where  a  motion 

to  enter  a  sug * 

Layng  v.   JVelsh^  and  all  matters  in  difference,  to  a  gestion  to  de- 
barrister,  and  the  costs  of  the  causes  were  to  abide  the  aff^<^coste 
event      The  arbitrator    afterwards,    on    the  26th  of  ^^^l 
tdmuiry  1825,  made  his  award,  whereby  he  found  that  |"  '^'^^Ij*™' 
102.  was  due  to  the  plaintiff.     On 'the  5  th  of  May  the  <>»^  »  negoei- 

*^  ation  respecUDg 

defendant's  attorney  gave  a  written  undertaking,  that  the  costs  was 

then  entered 

the  costs  should  be  paid  as  soon  as  the  bill  was  delivered  into,  and  the 

1    ,  a  1   J  motion  was 

and  the  amount  settled.  made  in  2Vi- 

fi%tenn: 
Held,  that  it    ■ 

Erskine  shewed  cause,  and  contended,  that  as  the  ^■•*<'®^**'- 
action  had  been  referred,  it  did  not  come  within  the 
statute,  and  cited  Keene  v.  Deeble,  {a)    i^Bayley  J.    It 
appears  to  me  that  the  application  was  not  made  in 
time.] 


Marryatj  contra.  The  cases  of  WcUchom  v.  Cook  (i), 
and  Calvert  v.  Everard{c\  shew  that  the  application  is 
in  time  if  it  be  made  before  final  judgment. 

S  L  2  Bayuet 


IMA 
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I6£5. 


HmttLBT 

agahut 


Bayley  J.  I  think,  that  in  order  to  ami  himself  of 
the  piovisbns  of  the  statute  in  -questiGn^  the  party 
should  have  a^^lied  promptly  to  this  Court,  and  should 
not  havei  entered  into  a  Begodation  respecting  the  costs. 
The  cases  of  Waickom  t.  Cookp  and  Cakai  v.  Ecerari^ 
do  not  establish  that  a  defendant  is  always  in  time  until 
final  judgment,  they  merely  decided  that  he  wss  clearly 
too  late  after  judgment  In  this  case  the  ^^licatiou 
might  have  been  made  in  Easter  term,  but  insleid  of 
that  a  negociation  was.  entered  into^  and  an  uodertaUog 
to  pay  the  costs  giVen,  and  then  in  Trinity  t^na  the 
motion  was  made.  I  think  that  was  too  late,  and  ttist 
the  defendant  had  waived  the  advantage  given  him  by 

the  statute. 

Rule  disohaigfd. 


Bond  against  Evans. 


Ifbftildonot 
justify  in  four 
days  after  ex- 
ception, the 
plaintiff  is  at 
liberty  to  pro- 
ceed upon  the 
bail-bond,  al- 
though from    ^ 
the  bail  having 
been  put  in 
sooner  than 


the  rule  for 
bringing  in  the 
body  has  not 
expired,  and 
the  sheriff  18 
not  liable  to  aa 
attachment* 


/^APIAS  returnable  on  the  morrow  of  St.  Mgriin, 
which  was  the  12th  of  Nooember.  Bail  was  pnt  in 
on  the  16th ;  the  plaintiff  entered  an  exception  on  the 
17th ;  notice  of  justification  was  given  &r  the  21st,  but 
the  bail  did  not  justify  on  that  [day.  On  the  22d  the 
plaintiff  took  an  assignment  of  the  bail  bond,  and  sued 
out  writs  against  the  baiL  This  was  a  rule  to  s^  aside 
the  proceedings  for  irregularity.  After  hearing  Camp- 
beU  shew  cause,  and  ComjfH  in  support  of  the  rule^  the 
Court  took  time  to  consider,  and  to  enquire  into  tfie 
practice;  and  now 


Bayley  J.  gave  judgment.    The  Master  has 

the  practice  to  be,  that  die  defendant  is  bound  to  jmtify 

his 
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liiir  bdH  in  four  days  after  exception,  althou^  the  bail        18^5. 

may  haif  e  been  pot  in  sooner  than  was  necessary  $  and 

if  lie  does  not,  the  plabliff  may  proceed  on  the  bail-*       «g«imf« 

bond  immediately,  althongh  he  cannot  attach  the  sheriff 

tiH  the  rale  for  bringing  in  the  body  has  expired. 

Rule  discharged. 


Chabgb  and  Others  against  Farhall*  Monday, 

^  November  28ih. 

T^HIS  was  a  role  calling  upon  the  plaintiffi  to  shew  A  Judge'i  or- 

A  Q      r  r  derforattay 

eause  why  they  should  not  pay  to  the  defendant  the  of  proceedings 

-  .  1  1        ■       1  /•      1         •  'O'***  ^  drawn 

costs  and  expences  incurred  by  the  defendant  m  oonse-  up  forthwith. 
qnenoe  of  die  plaintiffs  having  proceeded  in  the  action  ingtfupope!^* 
in  disobedience  of  a  Judge's  order.     It  appeared  that  ^^nu  ^*'* 
the  action  was  upon  a  promissory  note,  and  the  order 
was  for  staying  the  proceedings  until  the  plaintifis  should 
permit  the   defendant's  agent    to   inspect   and  take  a 
cqpy  of  the  note,  the  defendant  admitting  his  siguatore 
to  the  note,  and  undertaking  not  to  make  any  objection 
to  the  stamp.     The  defendant's  agent  did  not  draw  up 
the  order  on  the  day  on  which  it  was  obtained,  but 
took  time  to  consult  his  client  in  the  country  ;  and  be* 
fore  an  answer  could  be  received  from  his  client  filed  a 
plea  of  the  general  issue,  in  consequence  of  a  threat 
from  the  plaintifi'  attorney  that  judgment  should  be 
signed,  unless  the  order  were  drawn  up  forthwith,  or  a 
plea  filed.     Immediately  upon  receiving  the  answer  of 
his  client  the  defendant's  agent  drew  up  the  order,  and 
regularly  served  it  upon  the  plamtiffs'  attorney,  who  *     •  - 
refused  to  comply  with  it  upon  two  several  applications, 
and  gave  notice  of  trial.     The  Judges  having  all  left 

3  L  S  town 
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1835.       town  upon  their  respective  circuits,  the  defendants  agent 
_  prepared  for  trial  in  consequence  of  such  notice,  but 

againti  made  an  application  to  the  Judge  at  the  assizes  Uf  post- 
pone  the  trial  of  tlie  cause,  on  the  ground  that  the  plain- 
iiSs  were  proceeding  in  disobedience  to  the  order  for 
permitting  an  inspection  of  the  note,  &c^  and  the  trial 
was  consequently  postponed. 

Chimey  shewed  cause,  and  ccmtended,  that  the  order 
had  been  waived  by  the  d^endant's  sgBnip  under  the 
circumstances  above  stated. 

JRussellj  in  support  of  the  rule^  urged,  that  the  deby 
in  drawing  up  and  serving  the  order  was  no  waiver,  and 
that  it  was  reasonable  that  the  defendant's  agent  shoiild 
have  time  to  consult  his  cliient  in  the  oountiyy  as  to 
the  admissions  required  by  the  order  to  be  made  by 
the  defendant,  and  that  it  was  the  usual  pracdce  fer  such 
time  to  be  allowed.     But 

Per  Curiam.  It  might  lead  to  many  abuses  if  such 
practice  were  permitted.  A  Judge's  order  mast  be 
drawn  up  and  served  forthwith,  or  it  must  be  con- 
sidered as  waived  by  the  party  by  whom  it  has  been 
obtained.  If  such  party  requires  time  to  consult  his 
client  in  the  country  he  must  apply  to  the  Jodg^  who 
makes  the  order,  at  the  time  when  such  order  is  made. 

Rule  discharged. 
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RfiiD  and  Others  against  Hollinshead  and      Monday, 

J^       ,  Nimember  28tlh 

Another* 


TROVER  to  recover  two-thirds  of  200  bales  of  ccfttoo.  ^^  •  «««*"» 

A-  in  LondoHf  by 

Plea,  general  issue.    At  the  trial  before  Abbott  C.  J.,  letter,  directed 

,       ^       ,         .    .  n        -nw  t      ,  ^1       A,  •broker in 

at  the  Landon  sittings  after  Mtckaelmas  term  1 823,  the  Lherpo^i,  to 
jury  found  a  Terdict  for  the  plaintiffs,  subject  to  the  ^a  of  cottoa» 
opinion  of  the  Court  on  the  foUowuig  case*  ^.^Jlfto  be** 

The  plaintife  were  merchants  in  London,  and  the  ^*°]^J^i^ 
defendants  were  brokers  in  Liverpool.  In  the  months  of  «««*^  <Af«- 

m,  acting  m 

February  and  jfyril  1820,  Messrs.  T.  Davidson  and  J.  tbebaunen 
Miiligan  of  Liverpool^  who  traded  under  the  firm  of  gioo.    a 
Davidson  and  Co.,  bought  712  bales  of  cotton  in  dif-  ^^the  SV 
fisrent  parcels.     The  following  correspondence  between  ^Swl^^* 
the  plaintiffi  and  Davidson  and  Co.  shews  the  a£re&»  t«reei  ihereio, 

*^  ^  cberging  no 

ment  under  which  they  were  so  purchased,  the  account  comminioii. 

B.  purchased    • 

upon  which  they  were  bought,  and  the  interest  of  each  tbe  cotton,  and 
party.      On  the  11th  of  February  1820  the  plaintifis  qaentcotres. 
wrote  to  Davidson  and  Co.  a  letter,  of  which  the  fol*  SluchMDU. 
lowing  is  an  extract:  ^*  In  consequence  of  the  repre?  ^!Jji^2SJ^ 
sentations  made  to  us  in  yours,  we  hereby  authorise  ™n*^«».*^»* 

*'  tnniaction  was 

you  to  purchase  1000  bales  of  bowed  cottons  of  good  rttmeA  to  aa 

^  ^  "    ^      a  joint  account^ 

quality  at  the  lowest  price  at  which  you  can  obtain  it  joint  concern, 

joint  purdiaWy 

againat  your  drafts  on  us  at  three  months'  date^  you  to  joint  specula- 

...  ,         ,  i*i.  «>.  ••      tion.  joint  cot- 

be  allowed  to  be  one*third  interested  therein,  actmg  m  ton  adrenture. 

the  business  free  of  commission."     To  which  Davidson  po'iicies™in- 

and  Co.  returned  the  following  answer  on  the  14th  ]^^^^^^ 

jt,,  and  stated 
that  the  cotton  was  deposited  in  rooms  rented  by  bim  (S*),  and  that  be  held  the  key  for 
their  joint  security  :  Held,  that  JS,  was  interested  as  a  partner  in  the  cotton,  and  con- 
sequently that  a  pledge  of  the  whole  by  him,  without  any  fraud  or  collusion  on  the  part 
of  the  pawnee,  ;gaTe  a  right  to  the  pawnee  to  hold  the  goods  as  against  A, 

V  S  L  4  February 
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VKS.  February  1820.  <<  We  are'happy  that  yon  thkik  fiEfor- 
H^^  ably  of  an  investment  in  cotton,  and  make  doe  note  <£ 
yoar  order  of  1000  bales  of  boweds.  We  siiall  be 
happy  to  hold  one-third  interest  tlieceis,  dmrgobf^  no 
commission.  In  expectation  that  yon  might  aotboiise 
us  to  do  something  in  this  way,  we  picked  up  137  bales 
on  Saiurdaj^  at  12d.,  which  we  consider  a  bai^gatn,  and 
entier  them  accordingly  to  the  joini  acooant''  On  the 
17th  February  1820,  theplaintiffi  wrote  to  Davidson  and 
Co. !  **  We  duly  note  by  your  fiiTour  of  the  Jith  in- 
stant, that  you  take  one-third  share  in  the  proposed  pur- 
chase a£  1 000  bales  of  cotton,  and  that  yoa  hare  ahcsdy 
secured  1 37  at  what  appear  fisnrorable  terms.  Yon  must 
judge  whether  our  joifU  speculation  is  still  adYissfale.'* 
On  the  28d  February  1820,  Damdson  and  Co.  wrote  to 
the  plaintiffi  as  follows :  '*  We  hare  this  day  porduBed 
for  Aejomt  account,  200  bags  bowed  cottons  at  12^ 
The  quality  b  good,  and  we  trust  the  purchase  will 
meet  your  approbation.'^  The  200  bi^  so  pordiased 
were  those,  two-thirds  <^  which  were  sought  to  be  re- 
covered in  this  action.  On  the  24<th  of  February  Dmid" 
son  and  Co.  wrote  again  to  the  plaintiffi:  ^'  We  have 
been  tempted  by  the  superior  quality  and  condition  of 
a  lot  of  boweds  we  fell  in  with  to-day,  and  have  added 
to  the  joint  concern  267  bides  at  12^.*'  And  on  the 
26th  February  they  wrote  and  adviaed  two  drafts  of  that 
date  for  975/.  13s.  Bd^  and  861/.  6s.  6d.  at  three  aionths, 
which  tfiey  required  the  plaintiffi  to  honw  and  place  to 
the  debit  of  cotton  on  jomt  concern.  On  the  28th  of 
February  the  plaintiffi  wrote  to  Damdson  and  Co.  as 
follows :  "  We  have  received  your  fa?ours  of  the  f  Sd, 
24th,  and  26th,  and  make  due  note  of  your  purchases 
of  cotton,  and   your   drafts  for  975/.   ISs*  Si*  and 

861/. 
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Ml/«  69.  SAf  in  part  piqment  of  the  joint  eonoem.^       UBS* 

Cfai  the  4tb  o£  March  1820,  Davidson  and  Co.  wrote  to 

the  plainfiffi  as  follows  t  *'  We  have  now  to  advise  our 

ihaft  of  this  date  for  U79Sk  1^,  which  please  honor  and 

piaoe  to  the  debit  of  the  joint  purchase  of  cottom''     To 

which,  on  the  6th  cS  March  1820,  the  plMnti£Ei  replied : 

*<  We  pay  doe  attention  to  the  contents  of  your  esteeaoed 

foyer  of  the  4th  instant,  and  to  your  draft  for  879M.  12s. 

'on  the  joint  account.''     On  the  8  th  of  March  1820, 

Davidson  and  Co.  wrote  to  the  plaintiffi  as  follows: 

^<  We  have  to  advise  our  draft  of  the  6th  current  for 

8820^  Ss.  for  the  last  purchase  of  cotton  on  the  joint 

account"    On  the  10th  of  March  the  plainti&  answered 

as  follows :  *^  We  have  received  your  esteemed  fiivor 

of  die  8th  instant,  and  have  made  due  note  of  your  draft 

for  S820i>  6s.  on  the  joint  account"     On  the  25th  of 

March  1820,  Davidson  and  Co.  wrote  to  ihe  pluntiffi: 

^^  We  now  beg  to  inclose  you  the  policies  on  the  cotton 

purdiased  oia  joint  account,  one  of  them  you  will  observe 

includes  two  lots  not  belonging  to  us.     These  cottons 

are  all,  of  course^  duty  paid,  and  as  such,  never  deposited 

in  any  public  warehouse.     The  rooms  in  which  they 

are  stored  are  rented  by  us,  and  we  hold  the  keys  for 

owr  joint  security."     On  the  29th  March  the  plaintiffii 

acknowledged  the  receipt  of  the  policies  by  a  letter, 

in  which  there  was  the  following  passage :   '*  How  is 

your   cotton  market   now  generally,    and   how  does 

it  bear  with  reference  to  the  prices  given  for  this 

commodity  recently  on  our  joint  account?"     On  the 

4th  o£  jiprUs  the  plaintiffi  wrote  to  Davidson  and 

Go« :  *^  As  we  CMiceive  a  sufficient  quantity  of  cotton 

has   been   purchased    on   this  joint   account,    under 

present  circumstances  we  will  not  make  any  further 

purchases." 
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iMurcbases."     On  the  4th  Augiat  1820   the  plaintifi 
Wrole  to  Davidson  and  CSo. :  *^  We  would  lose  no  oppor* 
tunity  of  getting  out  of  our  j6int  adventure*"    On  the 
16th  September  IgSO  the  pkunti£Ek  wrote  to  2)aMm 
end  C!o. :   *'  We  have  no  cq>inion  of  cotton»  and  are 
desirous  of  our  joint  speculation  being  realized*"    And 
on  the  2l8t  September  1 820,  Davidson  and  Co.  wrote  to 
the  plaintifis:  *'  We  have  not  been  able  to  make  a  be- 
ginning in  the  sale  of  the  joint  cotton  to-dayi  but  this 
matter  shall  have  our  constant  attention  until  its  dose^" 
On  the  30th  Naoemberj  Davidson  and  Co.  wrote^  with  a 
remittance,  to  the  plaintifls :  ^*  We  beg  to  indcxe  yoa 
three  bank-post  bills  of  100/.  each,  which  please  cany 
to  the  credit  of  our  Joint  cotton  adventure."  The  lecrijpt  of 
which  was  acknowledged  by  the  plaintifis,  ^^  to  Ae  credit 
of  the  Joint  adoenttareJ^     Several  remittances  were  after- 
wards made  by  Davidson  and  Co.  to  the  plain  tifi  of  the 
proceeds  of  parcels  of  the  cottons  when  sold,  wfaidiwere 
remitted  and  received  to  the  <*  credit  of  the  joint  ae- 
count"    Davidson  and  Co.  purchased  the  cotton  in 
their  own  names   in   different   parcels  from  diffirent 
merchants  in  Liverpool^  and  the  invoices  were  made 
out    by    the  sellers   to   Davidson  and   Co.    as  pur- 
chasers.     The   whole    of   the   cotton    was   paid  for 
by  bills  of  exchange,   drawn   by  Davidson  and  Co. 
upon  the  plaintiffs  for  the  amount  of  the  invoice  cost  ss 
the  purchases  were  efiected,  and  these  bills  were  doly 
paid  by  the  plaintifis. 

Davidson  and  Co.  were  general  American  oommis* 
sion  merchants,  and  also  transacted  imsiness  upon 
commission,  which  was  known  to  the  defendAnts,  who 
had  been  employed  by  them  as  brokers  for  many  years, 
and  they  occasionally  purchased  goods   on  their  owa 

accooDt. 
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aecoimt  Part  of  the  abovo*mentioned  quantity  of-  IMB* 
oottcn  being  the  SOO  bales  in  question  was  deposited 
by  Davidson  and  Co.  in  the  warehouse  of  the  defisnd- 
ants,  and  it  was  agreed  between  Davidson  and  Ca  and 
the  defendants  that  the  latter  were  to  be  employed  as 
brokers  to  effect  sales  of  this  cotton.  The  defendants 
were  in  the  habit  of  making  advances  from  time  to  time 
to  Davidson  and  Co.  In  the  month  of  January  1821, 
an  advance  of  1000/.;  in  the  month  of  March  1821,  an 
advance  of  1500/.  was  applied  for  by  Davidson  and  Co« 
from  the  defendants,  who  made  them  by  giving  their 
acceptances  for  those  amounts.  In  consideration  of 
such  advances  being  made,  Daxndson  and  Co.  pledged 
to  the  defendants  as  a  security,  unknown  to  the  plaintifi% 
the  200  bales  of  cotton  in  question,  which  were  at  those 
times  remaining  in  the  defendants'  warehouse.  No 
funds  were  provided  by  Davidson  and  Co.  to  pay  the 
bills,  which  were  paid  when  due  by  die  defendants. 
Afker  this  pledge  of  the  200  bales  of  cotton,  and  while 
it  remained  in  the  defendants'  warehouse,  Davidson 
and  Co.  became  bankrupts,  being  largely  indebted  to 
the  plaintiffs  on  account  of  this  particular  speculation 
(which  was  unsuccessful),  as  also  upon  a  general  account. 
At  the  time  of  the  pledge  of  the  cottons,  and  down  to 
the  period  of  the  bankruptcy,  the  defendants  were  igno^ 
rant  that  any  otiier  persons  than  Davidson  and  Co.  were 
interested  in  the  said  cotton.  Davidson  and  Co.  at  the 
period  of  the  bankruptcy,  were  indebted  to  the  defend-* 
ants  in  respect  of  the  said  advances  for  which  the  said 
pledge  was  made  in  more  than  the  value  of  the  said 
cotton.  Before  this  acticm  was  brought  the  plainti& 
donanded  of  the  defendants  the  two-thirds  of  the  200 
bales  of  cotton,  and  tendered  to  the  defendants  the  ex- 

pences 


Ram 
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lM8m       penoes  for  warehouses-rent  and  other  charges  diereaO)  aad 
thedeittidants  on  snch  demand  1^9^  to  deliver  the  fiame. 
The  case  was  argued  oa  a  former  day  in  this  term  by 


Rgfi  for  the  plaintiff*  This  is  the  case  of  a  pledge^ 
and  it  IS  a  dear  principle  of  law  that  the  pawnee  has  no 
better  titfe  to  the  pledge  thui  the  pawner  I»d.  Th»  die 
first  question  is»  had  die  pawners^  DooH&MtandCo^flDy 
interest  in  the  cotton  in  question,  and,  secondly,  if  any, 
to  what  extent  ?  Interest  they  had  none^  but  die  oottoa 
was  the  property  of  the  plaintiils  solely.  The  pfauntifi 
authorised  Davidson  and  Co.  to  purchase  and  sdl  fiir 
them  1000  bales  of  cotton,  and  it  was  agreed  between 
these  parties  that  the  plaindffs  should  pay  for  dl  die 
cotton,  and  that  Daviiaon  and  Co.  should  be  interested 
in  one^third  of  the  profit  and  loss,  acting  in  the  bosinesB 
^  free  of  commission."  The  cotton  was  not  jotody 
purchased,  but  was  expected  to  be  and  was  pud  for  by 
the  plaintifis,  and,  therefore,  was  tlieir  prcqierty  solely; 
Davidson  and  Co.  were  their  agents  fbr  the  purpose  of 
effecdng  the  purchases  and  the  sales,  being  paid  far 
dieir  skill  and  trouble  by  participating  in  the  result  of 
the  speculation,  instead  of  receiving  their  accostomed 
commission.  Smith  v.  Watson  (a)  is  an  authority  to 
shew  that  an  agent  so  paid  acquires  no  property  in  the 
goodsf  as  against  his  principal,  though  he  is  liable,  as  a 
partner,  to  third  parties,  and  that  case  must  govern  the 
present.  There  the  goods  were  bought  in  the  name  of 
the  principal ;  in  this  case,  in  Davidson  and  Co.'s  name ; 
but  an  agent  buying  goods  in  his  own  name,  widi  his 
prindpid's  money,  does  not  ditest  the  principal  rf  fte 

(«)  2J&.|-C.40h 
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1^1  piroperty  ia  the  goods  so  bought  with  his  money.  28M. 
The  same  distinctioii  between  a  parlnersUp  in  the  sub* 
j^t  matter,  and  in  the  proceeds  of  an  advaoiturei  has 
been  recognized  in  the  cases  of  Mejfer  v.  Sharpe  {a\  and 
Hed^eih  v.  Blanehard  (ft)*  Daxndsofi  and  Co.  being  inte^ 
rested  in  the  proceeds  of  the  advaiture  only,  could  not 
pledge  the  cotton  itself  and  the  defendfmts  can  derire 
no  title  under  this  tortious  pledge.  But  assumn^  thait 
Davidson  and  Co.  were  int^ested  in  the  cottOQ»  at  the 
utmost^  their  interest  extended  only  to  a  tbii^  part  of  i^ 
and  according  to  the  doctrine  laid  down  in  Barton  v. 
Williams  (c)  they  could  not  pledge  the  remaining  two* 
thirds  belonging  to  the  plaintiffi»  and  this  action  is  only 
brought  for  those  two-thirds.  In  that  case  Best  J*  sayst 
^*  A  partner  in  a  trading  concern  generally  may  dis- 
pose of  the  partnership  property,  becaiise  his  authority 
to  do  so  is  implied  from  the  nature  of  the  business ;  but 
that  by  no  means  extends  to  a  case  of  a  partnership  in 
a  particular  instance."  This  was  only  a  single  trans- 
action. 

Parke  contra.  Davidson  and  Co.  had  a  joint  interest  with 
the  Flaintifis  in  the  corpus  of  the  goods.  They  were  par^ 
ners,  for  the  goods  were  bought  upon  joint  account,  to  be 
sold  upon  joint  account^  and  according  to  the  terms  in  the 
letter,  the  plaintifis  and  Davidson  and  Co.  were  each  tp 
be  interested  therein^  viZ',  in  the  cotton,  in  profit  and 
loss.  AH  the  terms  used  in  the  correspondence,  in  mei>- 
cantile  phraseology  import  a  partnership,  '*  joint  ao^ 
count,  share  in  purchasQy  joint  speculation,  joint  concern, 
joint  adventur^  joint  purchase^  joint  cotton,  joint  jecu- 

(a)  5  2V:«fK.  74.  (»)  4  .faM,  144.  {c)  SB.^J»395. 

rity;" 
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k98&  ritj/'  It  is  clear  also  thut  the  pbintifi  haire  ajomt 
interest,  for  they  daim  only  two-thirds.  The  contRia 
between  the  parties  wasy  that  the  plaintiSb  were  to  oon* 
tribttte  money,  DaMson  and  Co.  Iidyoor,  and  that  the 
profits  were  to  be  divided,  and  that  comes  within  the 
definition  of  a  partnership  given  in  Jusiimtais  ItutiMOf 
tiU  26.  De  SocietaUj  <*  Nam  et  ita  coiri  posse  sodelatan 
non  dubitatur,  ut  alter  pecuniam  conferat,  alter  non  eon- 
ferat,  et  tamen  lucrum  inter  eos  commune  sit,  quiascepe 
opera  alicujus  pro  pecunia  valet''  Smith  v.  Waison(tt) 
is  distinguishable,  because  there  the  goods  were  pur- 
chased in  the  name  of  Sampson  by  GtU^  who  recavtd 
nothing  but  a  remuneration  for  his  trouble;  but  in  this 
C8«ie  the  goods  were  bought  by  Daoidson  and  Co.  in 
their  own  names.  In  Meyer  v.  Sharpe  {b)  it  was  hdd, 
that  an  agent  who  was  paid  by  a  share  of  profits  was 
not  a  partner ;  but  there  the  bankrupt  proved  that  the 
property  of  the  goods  was  in  himself  alone ;  and  in  Hes^ 
keth  v.  Blanchard  (c),  the  corpus  of  the  goods  belonged 
to  Bobertson*  The  plaintifiSi,  therefore,  are  not  entitled 
to  maintain  this  action,  because  this  was  a  pledge  of  part- 
nership property  by  one  partner,  without  fraud,  to  an  in- 
nocent party,  and,  therefore,  the  whole  interest  passed  to 
the  pawnee.  Partners  have  not  only  a  joint  interest  but  a 
mutual  authority  to  bind  each  other  by  contracts  with  third 
persons,  relative  to  the  partnership  property,  made  witiH 
out  fraud  on  the  part  of  such  third  persons.  Here  there 
was  no  fraud,  for  the  defendants  knew  of  no  other  person 
than  Davidson  and  Co.  as  interested  in  the  cotton.  The 
rule  is  universal  and  applicable  to  every  species  of  part- 
nership property  and  partnership  liability.     Ex  parte 

(a)  S  P.  4-  C.  40] .  {b)  5  Taunt.  74.  (c)  4  East,  144. 

Bofdfonus 
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Benbamts  {a),  Snann  v.  Steel  {b)  i|re  cases  where  the  rale  189^. 
ia  recognised  as  applicable  to  a  goieral  paitnership*  In 
Babas.  Bjdand  hnd  Afudher(c)j  the  same  rule  was  ap*  •gamm 
plied  to  a  particular  partnership ;  there  the  plaintiffi  had 
pttrchased  for  the  joint  account  of  tb^nselves  and  Cau* 
mantf  in  equal  thirds,  SS  bags  of  clover  seed,  shipped 
to  the  consignment  of  CaununUy  who  pledg^  the  same 
to  the  defendants  for  an  advance  of  money ;  and  it  was 
held,  that  Caumani  being  jointly  interested  in  the  seed 
with  the  plaintifis  as  a  partner,  he  was,  in  that  cha- 
racter, possessed  of  the  entirety.  And  in  Tupper  y. 
H€yihome{d)  and  Ex  parte  Gellar  in  re  Hutckinsons  (e) 
the  same  rule  was  applied  to  a  particular  partnership. 
Secondly,  one-third  at  least  was  pledged,  and  then  this 
action  cannot  be  maintained.  The  legal  interest  in  oilb« 
third  passed,  subject  to  an  account,  which  cannot  .be 
taken  at  law.  This  is  similar  to  the  case  of  an  execution 
f^inst  one  of  two  partners,  the  sheriff  must  then  take 
the  goods  of  both,  and  the  other  party  has  no  remedy  at 
law,  otherwise  than  by  retaking  the  goods  if  he  can,  for 
the  vendee  of  the  sheriff  becomes  tenant  in  common  with 
the  other  co-partner,  and  the  question  is,  in  equi^,  what 
the  purchaser  will  be  entitled  to,  Taylor  y.  Fields  {f)i 
Parker  v.  Pistor.  {g)  In  Litt.  s.  328.  it  is  laid  down, 
that  if  two  be  possessed  of  chattels  personal  in  conn 
mon,  by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow» 
&c. ;  if  the  one  take  the  whole  to  himself  out  of  the 
possession  of  the  other,  the  other  hath  no  remedy  but 
to  take  this,   from  him  who  hath  done  to  him  the 


(«)  8  Veu  jun.  54a 

(h)  7JEast,2lS, 

(c)  Gow.  N.  P.  C.  132. 

(d)  Gaw.  N.  P.  a  135, 

(0  lito«,297. 

(/)  4  Fes.  jwi.  398. 

{g)  3Bos»i[  Put.  2S9. 

wrong 
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1825.        wrong   to  occupy  in  common^  &c^  when  he  cu  tm 
-,  his  time."     Now  here  there  is  no  cooy^rsipo  of  Ikt 

RlID 

"f"*^       two-thirds.    The   defendants  were  not  bound  to  ife* 
HoLuitsnuo.     *  .  1       » 

liver  up   two-thirds   and    make  partition,  or  kl  Uia 

pkintiffs  even  into  equal  possession.    The  defendants 

have  as  much  right   to  the  possesaion  of  thfc  cfaat^ 

as  the  plaintifib,  and  the  keepiog  of  posseasion  i»  no 

wrong.     BroBon  v.  Hedges*  {a)    Evep  a  delivei;  b;  eaa. 

of  several  tenets  in  common  to  a  third  petson  is  b» 

conversion,  as  in  the  qasfi  of  the  society's  bpx;^  HUlUmf 

v.  Camsell*  {h)    The  demand  and  refusal  of  ^e  wl|ole  is 

no  conversion.  Smith  \. Stokes,  {c)  ]Bart9ny.WSbam(ii 

is  distinguishable,  beoause  it  ^as  not  a  ciise  of  partoaP- 

ship  in  profit  and  loss. 

K<gfe  in  reply.     The  expression  in  the  ficst  latter, 
'*  You  to  be  allowed  to  be  one^third  interested  tkenin^ 
acting  in  the  business  &ee  of  commisdcm,"  is  relief 
upon,  because  the  word   ^*  therein"  has  relation  U>  kl 
antecedent  cotton.  Whether  they  wore  portneis  inter  sa 
depends  upon  the  intention  and  underatandiiig  of  the 
parties,  to  be  collected  from  the  whole  correppaodwice 
and  all  the  facts  stated  in  the  cas^  and  not  from  the 
grammatical  construction  of  a  siQgle  seitfence.    The 
plaintiffs  paid  for  the  whole  quantity  of  cott^v  VoU 
the  expression    ^<  dieting  in  the  business  Jr^  qfjeat^ 
mi^i(m,**  shews  the  character  in  whidx  I)md»M  aad 
Co.  were  regarded  by  the  plaintifl^  for  ^  oomtmrnm^'' 
16  Aot  paid  a^  betwew  partners.    All  the  eipieasioDa 
*^  joint  account,  joint  speculation,  joint  coneemt  joint 
adventure,"   jcc,  are  consbtent  with  the  ito  of  a 

(a)  I  Sdk.290,  (6)  t  7.  R.  658. 

(c)  1  JStut,  363.  Id)  SB.  iA,99S. 

ptft* 
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pirtnersbip  in   the   result  of  an  adventure,  without        182^. 
neoessarily  importing  a  partnership  in  the  goods.    The 
language    in   the  letter   to  Davidson  and   Co.    **we 
aitthorixe  you,"  and  in  their  reply,  <*  we  make  due  note 
of  your  order i^  is  such  as  would  pass  between  principals 
and  agents,  and  not  between  partners.    The  fire  policies 
effected  by  Dcroidson  and  Co.  in  Lwerpool  upon  this 
cotton,  were  sent  to  the  plaintiffs  in  London,  which 
shews  that  the  parties  considered  the  cotton  exclusively 
the  property  of  the  plaintiffs.     The  passage  cited  from 
JmHnian  does  not  apply.     It  proceeds  upon  the  assump- 
tion of  that  which  is  the  whole  matter  in  dispute  here, 
'^  Si  duo  inter  se  pacti  sint,  ut  ad  unum  quidem  dues 
partes  et  lucri  et  damni  pertineant,  ad  alium  tertia."    The 
question  now  is,  whether  such  was  the  intention  of  these 
parties,  whether  it  was  so  agreed  between  them.     Nei- 
ther does  the  reason  assigned  why  such  a  partnership  as 
that  supposed  in  Justinian  may  well  subsist,  apply  here. 
''  Quia  ssepe  opera  alicujus  pro  pecunia  valet."     It  is 
contended  that  Davidson  and  Co.  were  to  have  an  actual 
property  in  one-third  of  the  corpus  of  the  cotton,  as  a  remu- 
neration for  their  skill  and  trouble  in  selecting,  and  buying, 
and  selling  1000  bales.     The  skill  and  labor  oF  Davidson 
and  Co.  cannot  be  said  in  this  case  to  be  equivalent  to 
such  a  remuneration.    Baba  v.  Rt/land  (a),  and  7\g)per 
V.  Hajfthom  (i),  and  the  case  ex  parte  Gellar  (c),  are  all 
cases  where  the  purchase  was  joint.     Here  the  plaintifib 
paid  for  the  whole.     They  were  not,  therefore,  partners, 
nor  tenants  in  common,  and  Davidson  and  Co.  could 
never  have  demanded  a  partition  of  the  cotton.     But  if 
th^were  tenants  in  common,  then  the  pledge  of  the  whole 

(a)  Gaw.  N.  P.  C.  1S&         (b)  G<mi.  N*  P.  C.  135.        (c)  1  B^»  S97. 

V«^  IV.  S  M  subject 
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19^5.       subject  matter  of  the  tenancy  in  comnioq,  by  the  ooe 
"  tenant  in  common,  and  the  subsequent  forfeit  of  thai 

y^^  _  ple^e  placed  the  cotton  beyond  the  control  of  aoy  of 
the  tenants  in  common,  and  was  equivalent, to  a  desUntD- 
tioQ  of  it,  and,,  therefore,  the  action  will  welt  Ii<& 

Cur.  aio.  tuft* 

Abbott  C.  J.  This  case  was  argued  before  us  duiing 
tlie  present  term.  Upon  the  &cts  slated,  it  appears  thst 
the  goods  were  purchased  by  Davidson  and  Co.  in  their 
own  names,  and  remained  in  their  possession,  and  were 
pledged  by  them  to  the  defendants,  who  advanced  money 
upon  them  without  any  knowledgeof  the  plaintiff's  interest 
therein.  On  the  pai't  of  the  pl^ntifl^  it  was  contended, 
that  Davidson  and  Co.  had  not  any  interest  in  the  coqpus 
of  the  goods  as  partners  or  part  owners,  but  only  an  in- 
terest in  the  profit  and  loss  that  might  ultimately  arise 
out  of  this  speculation ;  and,  secondly,  that  supposing 
Davidson  and  Co.  to  have  any  interest  in  the  goods,  still 
they  had  a  property  in  one-third  only,  and  cou^i  nott 
make  a  valid  pledge  beyond  that  extent.  We  are  of 
opinion  that  Davidson  and  Co.  were  interested  as  part- 
ners in  these  goods,  and  consequently,  that  a  pledge  of 
the  whole  made  by  them  without  fraud  or  ^Iu»on  on 
the  part  of  the  pawnee,  gave  a  right  to  tlie  pawnee  to 
hold  the  goods  as  agivinst  the  plalntifis.  We  think  the 
letters  that  passed  between  the  pikintiffs  and  Davidson 
and  Co.  clearly  shew  that  the  parties  understood  this  as 
a  joint  concern  or  partnership  in  the  goods. 

Such  a  partnership  may  well  exists  althoiig^  the 
whole  price  is  in  the  first  instance  advanced  by  one 
party,  the  other  contributing  his  time  and  skill  and 
security,  in  the  selection  and  purchase  of  the  commo- 
dities.   It  is  true,  that  the.pl(unti£&  in  theur  first  letter 

atqpolati 
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Stipulate  that  Davidson  and  Co.  shall  act  in  the  business      J[^^4* 
free  of  commission,  and  this  circumstance  was  relied  on         _  ' 

Alio 

as  making  the  present  case  parallel  to  that  of  Smith  v. .  ^ 
Watson  {a)f  but  the  fiicts  of  the  two  cases  are  very  di& 
ferent.  In  that  case  it  was  stated  to  have  been  agreed  be- 
tween Sampson  a  merchant  and  GriU  a  broker,  thatSampson 
should  buy  whalebone  through  Gill  as  his  broker,  and 
that,  as  a  remuneration  for  his  trouble,  Gill  should  re- 
ceive one-fourth  of  the  profits  arising  froni  the  sale, 
and  bear  one-eighth  proportion  of  the  losses.  Goods 
were  bought  under  this  agreement  which  produced  a 
profit  After  the  close  of  the  transactions  under  it^ 
Sampson  entered  into  other  speculations  and  continued 
to  employ  Gill  as  a  broker,  and  upon  these  Grill  was  to 
receive  one-third  of  the  profits,  but  whether  he  was  to 
bear  any  portion  of  the  losses  did  not  appear.  All  the 
witnesses  stated  that  Sampson  employed  Gill  as  a  broker, 
and  never  spoke  of  him  otherwise  than  as  his  agent. 
Upon  this  state  of  facts  it  was  held  that' Gill  had  no  in- 
terest in  the  goods,  and  rightly  so,  for  upon  the  evi- 
dence it  plainly  appeared  that  the  share  of  die  profits 
was  merely  a  substitute  for  the  broker's  commission,  in- 
tended probably  to  stimulate  the  exertions  of  GiU  in 
buying  and  selling  to  the  greatest  advantage.  In  the 
present  case  Davidson  and  Co.  were  not  brokers ;  the 
correspondence  is,  in  our  opinion,  the  language  of 
persons  to  be  jointly  interested  in  the  purchase  as  well 
as  the  sale  of  the  goods.  Davidson  and  Co.,  before  these 
transactions,  occasionally  purchased  goods  on  their  own 
account,  though  they  were  general  American  commis- 
sion merchants,  and  also  transacted  business  upon  com- 

(a)  QB.^^C.  401. 

3  M  2  mission, 
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1S2S$       mission,  and  in  Qur  opinion  the  stipulation  that  they 

P     '       should  act  in  the  business  free  of  commission,  plainly 

aframu       deuotes  that  they  were  to  act  in  it  as  merchants  and  not 

HOLLIlltlllAII.  *^ 

as  agents.  Considering  the  parties  therefore  as  partners 
in  the  goocfe,.  the  cases  of  Baba  and  Jnt^her  v«  S^ 
land  (a)  and  Tupper  y.  Hqfihom  {b\  which  were  iqjuoted 
on  the  part  of  the  defendants,  are  direct  authorities  for 
the  validity  of  the  pledge  in  the  present  case  as  against 
the  plaintifis.  The  postea,  therefore,  must  be  deUTcred 
to  the  defendants. 

Judgment  for  the  defeDd9Q^* 

{a)   1  Gow.  N.  P.  C.  152.  (6)  1  Gow.  N.  P.  C.  135. 


Ex  parte  William  BircHi  in  the  Matter  of 

LiDSTER,  a  Bankrupt 

^iStMheJli^.  T""^^  following  case  was  directed  by  his  Honor  the 
tiff,  in  Ml  action         Vice-Chancellor  for  the  opinion  of  this  Cburt.    In 

ofusumput,  *■  ^ 

obtdnedAver-  JFfiiz^  term  1822,  William  Birch  of  Stockport^  in  the 

diet  aninst  the  ••/¥•**•  j   •       k 

defendant,  and  county  of  Chester ^  sheriffs'  officer,  commenced  m  the 
June  judgment  Court  of  King's  Bench  an  action  of  assumpsit  against 
^^^Stftmn    J^^^  Lidster  the  younger,  the  above-named  bankrupt. 

^^i^^'the  '^^  ^^"^^  ^^  *^^'^°"^  ^^  ^^^^  ^"  ^^  declaration  to  be^ 
7Ui  of  Uiat         ttat,  in  consideration  that  the  plaintifl^  as  the  baiMTrf 

monUi*     On 

the  15th  of        one  Edward  Clauton,  would  make  a  distress  for  rent  in 

June  a  commis-  ^ 

■Ion  of  bank-  arrear  on   certain  goods,   the  property  of  one  Isaac 

against  the  de.  Boothy  the  defendant  undertook  that  he  had  authority 

actof'barib.*"  ^^^  Clayton  to  employ  the  plaintiff  for  the  purpose  of 

Stt3  ^e  ^^^^g  such  distress ;  that  the  defendant  had  no  sudi 

17th  of  J%  authority,  and  that  in  consequence  thereof  an  action  of 

preceding :  '^  ^ 

Held,  that  at 

the  date  and  loing  fcuth  of  the  coxmnissioD,  the  plaintiff  had  o  debt  proTeabk  under  it 

trespass 
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trespass  quare  clausum  fiegiti  at  the  suit  of  Boofft^  had        1855. 
been  brought  against  the  plaintiff  and  three  other  per-  ^^^ 

sons,  and  a  judgment  recoTered,  and  execution  issued  BxacH. 
agamst  the  plaintiff  and  the  other  persons  for  20f. 
damages  and  66/.  costs,  under  which  execution  the 
plaintiff's  goods  were  seized,  whereby  he  was  compelled 
to  pay,  and  did  pay  the  said  sums,  together  with  the 
costs  of  the  execution,  and  was  also  put  to  great  ex- 
pence  in  defending  himself,  and  suffered  great  inconve- 
nience from  the  seizure  of  his  goods.  Other  counts 
stated  the  consideration  to  be,  that  the  plaintiff  would 
assist  the  defendant  in  making  a  distress,  and  the  pro- 
mise and  damage  were  stated  as  before ;  another  was  on 
a  promise  to  indemnify,  and  there  was  also  a  count  for 
money  paid.  In  fact  the  distress  was  made  by  the 
plaintiff's  directions,  by  his  assistants,  who  were  accom* 
panied  by  the  defendant  i  it  was  made  at  the  defendant's 
request  on  a  false  statement  of  his  authority,'  and  the 
plaintiff  was  compelled  to  pay,  and  did  pay  the  da- 
mages, costs,  and  costs  of  execution  to  the  party  dis- 
trained upon,  amounting  to  95/.,  before  the  commence^ 
ment  of  the  action.  In  this  action  William  Birch^  ou 
the  4th  of  June  1822,  obtained  a  verdict  against  John 
lAdster  the  younger,  the  above-named  bankrupt,  da<- 
mages  ISO/.,  which  verdict  was  entered  generally,  and 
on  the  1 8th  of  June  1822,  final  judgment  was  signed 
on  the  above-mentioned  verdict  for  130/.  damages  and 
188/.  costs.  This  judgment  was  signed  as  of  Trinity 
t^n^  1822,  which  commenced  on  June  7th.  On  the  ISth 
oljune  1822  a  commission  of  bankrupt  was  awarded  and 
i^ued  against  the  said  John  Lidster  the  younger,  founded 
on  an  act  of  bankruptcy  committed  by  him  on  the  1 7th  of 
May  preceding,  being  the  act  of  bankruptcy  on  the  pro- 

3  M  S  ccedings ; 


^  CASES  IN  MICHAELMAS  TERM 

1^85<  ceedinp;  and  an  the  18th  oijuae  1822  the  commiasioci. 
was  opened,  and  the  bankruptcy  found  and  declared  by 
the  o(unmi$sioner8.  In  Augast  1822 f  the  said  WHBiam 
Birch  presented  a  petition  to  the  Lord  Chancellpri  pray^ 
log  that  the  said  commission  might  be  supersedec^  and 
the  allowance  of  the  said  bankrupt's  certificate  migbt 
in  the  meantime  be  stayed ;  and  on  the  hearing  of. 
that  petition  by  his  Honor  the  Vice-Chancellor,  this 
case  was  directed.  The  question  for  the  opinion  of  thb 
Court  was,,  whether  the  said  JViUiam  Birch  had,  at  the 
date  and  suing  forth  of  the  said  commissiony  soy  debt 
proveable  under  the  same.  The  case  was  aigued  in 
Michaelmas  term  1884. 

Parke  for  the  petitioner.  The  whole  sum  recoTered. 
by  the  judgment  was  proveable  under  the  comiaissioi^ 
or  at  all  erents  the  sum  of  20/.,  paid  by  Birch  ia  the 
action  brought  against  him*  The  judgment  sigaoi 
ag^nst  Lidster  related  to  the  first  day  of  Trimiy  tenzi^ 
iriz.  the  7th  of  June.  As  against  the  bankrupt  the  som 
recovered  was  a  debt  from  that  day,  and  altbou|^  por- 
'  chasers  would  be  protected  by  the  statute  of  frauds,  yet 
creditors  are  not;  Bobinson  v.  Tonge  and  Ckher${a)f 
Bufton  V.  White.  (J)  In  JSr  parie  Charles  (c)  the  verdict 
only  had  been  obtained  at  the  time  when  the  ccmmis- 
sion  issued ;  besides  that  was  a  question  as  to  the  soA 
ficiency  of  the  petitioning  creditor's  debts,  which  fiiast 
exist  at  the  time  of  the  act  of  bankruptcy.  It  is  no  ob* 
jection  to  the  proof  of  a  debt  that  it  was  contracted  a&^ 
the  act  of  bankruptcy ;  Bobinson  v.  Vale  (d!),  wluch  was 


(a)  a  p.  Wnu.  S99«  (6)  7  Pnee,  S09. 

(c)  14  Eaa,  197.  \d)  ^B.^  C.  76& 


decided 


IK  THE  Sixth  Yeah  op  GEORGE  IV,  iMV 

decided  on  the  46  G.  S.  e.  195.  ^2.    The  wh6te  stun       18S8; 
reeovered  by  JSmA  was,  therefore  proveftble.    Bnt;  se-         '  *? 
condty,  tht  sum  recovered  in  the  action  brought  by       JKwM 
Booth  and  piiid  by  A'rt:^  may  be  considered  a&  paid  at 
the  rec}He8t  of  Udster,  for  it  was  at  his  reqne^t  that 
Birch  did  the  act  whereby  he  was  rendered  liable  to 
that-  action ;   MeretDetherv.  Nixon  (a),  Brchdm  v.  Hbdg* 
son  (6),  Exatl  v.  Partridge  (c). 

Aiderson  contr^.  It  does  not  appear  that  LidstefvfBi 
liable  tO'  pay  the  money  recoreri^  against  Birch^  the 
whole  ode,  therefore,  turns  on  the  first  point*  This  is^ 
not  a  debt  bon&  fide  contracted  within  the  meaning  olF 
the  46  G.  3.  c.  1S5.  s.  2.  In  the  case  of  Robinson  v.  Vale 
this  Court  certainly  hdd  otherwise^  bat  a  very  material 
Bttthorityv  Blogg  v.  PkiUips{d)^  was  not  brought  btStfte  tb^ 
Ooort.  There  it  appeared  that  goods  of  a  defendant  had 
been  taken  in  exeeution  after  he  had  committed  an  act  of 
bankruptcy,  but  more  than  two  mionths  before  a  com- 
mission  issued,  and  it  was  contended  that  the  transaction 
w^s  protected  by  the  46  G.  3.  c.  155.  >$*  1.,  as  a  payment 
by  the  bankrupt  or  a  bonA  fide'  transaction  with  him. 
Bnt  Lord  EUenboraugh  said,  there  was  no  pifetence  for* 
calling  it  a  payment,  a^id  that  the  transactions  pro-* 
tect«d  by  that  clause  were  evidently  transactions  between^ 
the  parties  in  the  ordiniiry  course  of  busiiies%  and  not 
transactions  carried  on  through  the  medium  of  legaP 
process.  Hie  same  construction  mUst  be  applied  to  the 
second  sectiony  and  then  it  is  manifest  that  a  debt  ori-*^ 
gmating  in  a  judgment  cannot  be  called  a  debt  bon4 


(o)  8  T,  A.  186.  (6)  4  Taunt.  189. 

(c)  S  T.  R.  808.  [d)  2  Camj^.  129. 

S  M  4  ,    fide 
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1B9&       UemmirddetL    A  jodgiaeiii  ia  a  pitioedduig  ill  inntin^ 
_  bat  to  a  contract  there  most  be  two  ifv^itt  pcurties* 

BiMttb  besides,  the  debt  must  be  contracted  widiout  notice  of 
ibe  baDkroptcy,  bnt  the  isauiiig  of  the  ooonnissioii  is  hj 
law  a  sufficient  notice;  here,  thecefore^  Birck  hkd  doIm 
befiire  he  signed  the  judgment  Sapposiag  ka  debt 
oontnctedf  then  the  questioa  is,  iHbeninis  itcminctad? 
The  judgment  by  fiction  of  law  relates  to  the  first  dw^ 
of  the  term,  but  that  fiction  cannot  operate  so  as  te 
alter  the  relation  in  which  the  parties  stood  to  each 
other.  Now  it  is  dear  that  Birch  could  not  ha?e  main^ 
tained  any  action  for  this  money  on  the  first  day  of 
2VfiifYy  term,  nor  on  the  15th  of  June,  wh^x  the  com- 
mission issued;  and  in  Walter  y»  BAem€s(c)>  wUch  is 
earpressly  in  point,  Qibbs  C.  J^  says,  <*  Yon  caonol  tiy 
the  question  better  than  by  asking  whether  am  action 
ooold  be  maintained  before  judgment  was  signed.  [£bl^ 
rayd  J.  The  statute  46  G.  S.  e.  185.  was  not  tfaeie  ad* 
verted  to ;  the  case  was  argued  as  if  that  had  nefw 
passed,  and  it  was  clear  that  no  debt  existed  before  the 
act  of  bankruptcy.  Neither  was  any  thing  said  as  to 
the  operation  of  the  judgment  by  relation.]  The  case 
eridently  shews. that  the  question  turned  upon  the  ex* 
istence  or  non-existence  of  a  debt  at  the  time  when  the 
commission  issued.  Buston  t.  White  is  certainly  a  later 
decision,  but  that  was  a  motion  to  dischaige  a  defondsoC 
taklen  in  execution,  by  a  person  who  had  entered  up 
judgmwt,  as  of  a  date  prior  to  the  commission:  against 
him  that  decision  was  right  [^Abbott  C.  J.  It  would 
hare  been  hard  to  decide  against  him  on  that  ground, 

(a)  5  ToiUM.  778. 

for 


Iflf  it  would  nollmre  awled  die  plaintiff  had  be  tried 

to  prove  the  debt*}  ^ 


Parke  kk  scpijr-  The  question  was  treated  as  very 
deftr  id  BSo&inson  v»  Vak*  The  word  contracted  is  used 
hi  the  statute  inetead  of  dne^  as  being  more  eomprehen« 
sive,  and  the  ezpressioa  boni  fide  is  introdaoed  to  es^ 
elude  cases  of  firaad«  It  therefore  covers  debits  due^ 
whether  by  contracts^  de  facto  or  in  law ;  a  judgment' 
recovered  may  be  considered  as  a  debt  contracted  in 

Cur.  ado.  tcwft; 

The  feUowing  certificate  was  afterwards  sent* 
•  This  case  has  been  argaed  before  us  by  counsel;  we 
have  considered  it,  and  are  of  opinidn  that  the  said 
William  Birch  had,  at  the  date  and  suing  forth  of  the 
sAid  obmmission  against  John  lAdsier^  a  debt  proveidile 
under  the  same« 

C.  Abbott. 

J.  Batuet. 

J«  S.  Hoi/Rotn** 

J*  LlTTLKDAUB. 


^^^^'^^flr 
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^^^  s8th.  PicKAEDO  against  Machado. 

An  ■ffidftvit  to  1<N  this  cas6  the  defendant  had  been  hdd  to  bui  bjr  ao 
made  before  a  Order  of  the  Lord  Chief  Jnslioe  upon  an  affidmt  of 
in  a  ford^  debt  purporting  to  be  sworn  at  Cadiz,  in  the  Idngdom 
'^TSdS.  of  *w^  before  the  JBrf/«fr  Viee-Cottrtd  there.  Ifc 
debteTtoAe  affidavit  stated,  that  the  defendant  was  indebted  to  the 
pUinUff incer-  plaiiitiflPin  the  sum  of  100,000/.  sterling  for  money  had 


of  pounds  Rier-   and  received*    A  rule  nisi  had  been  obtained  to  cBs- 

ling :  Held,  by 

three  justices,     charge  the  defendant  out  of  custody  on  filing  common 

that  the  affidiu  - 1  i    _■ 

▼it  was  insuf.  bail  upon  two  gTOttuds :  first,  that  a  vice^consol  had  no 

much  aslTdid  authority  to  adtninister  an  oath  for  the  purpose  of  iioidmg 

"^^^ht  a  V^y  ^  bail  in  this  country ;  and,   aeoondly,  thai 

wa7indeb^7n  ^^  affidavit  was  not  sufficiently  certain,  inasiaocii  n%  it 

Brit^  Of  m  stated  that  the  defendant  was  indited  in  so  many 

Irish  sterling  ^ 

money,  pounds  Sterlings  and  that  word  applied  to  En^iA  and  to 

dissentiente.       Irish  money.    On  a  former  day  in  this  term  Scarlett  and 

Qu«re,  If  "^  ^  ^  J 

a  Britiah  con-     PoUock  shewed  cause  against  this  rule,  and  Gtamey  and 

country  has  Qmyn  supported  it  For  the  former  it  was  contended, 
administer  an  ^^at  a  consul  Or  vice-consul  had  authority  by  virtue  of 
^^*  his  office  to  administer  an  oath,  and  Omealy  v.  KeweUifl) 

and  ThorU  v.  Faber  {b)  were  cited,  and  at  all  events  thst 
they  had  that  authority  under  the  statute  6  G.4.  c.  87.  f.^* 
That  statute  recited  that  it  was  expedient  that  eveiy  con- 
sul appointed  by  his  majesty  should  in  all  cases  have  the 
power  of  administering  an  oath ;  and  then  enacts,  that 
every  affidavit  taken  before  the  consul  was  to  be  of  like 
force  and  eifect  as  if  it  had  been  sworn  before  any  justice 

(a)  8  Bnstf  364.  {h)  1  OnU.  Sep.  4e7. 

of 
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of  the  peace  in  England^  or  before  any  other  l^;al  or 
competent  authority  of  the  like  nature.  This  is  a  case 
clearly  within  the  object  of  the  act*  As  to  the  other 
point  it  was  said,  that  the  affidarit  was  sufficiently 
certain :  for  the  word  sterling  being  used  in  an  affidavit 
sworn  before  the  British  vice-consul,  must  be  taken  to 
denote  British  sterling  money.  In  Giossop  v.  Jacob  (a), 
a  bill  was  accepted  for  the  payment  of  1002.  sterlings 
and  the  omission  ^of  the  word  sterling  in  the  description 
of  the  bill  in  the  declaration  was  held  to  be  immaterlaL 
For  the  defendant  it  was  contended,  that  a  consul,  who 
was  a  mere  commercial  agent,  had  no  authority  by 
virtue  of  his  office  to  administer  an  oath  for  the  purpose 
of  holding  a  defendant  to  bail  in  this  country ;  and 
VatteVs  Law  ofNaticms^  book  2.  c  2.  s.  84.,.  and  b.  4. 
s.  75.,  wa$  cited  to  shew  the  general  nature  of  the  office 
of  consul ;  and  it  was  contended,  that  the  statute  6  G.  4. 
c.  87,  5.  20.  rendered  an  affidavit  made  before  a  consul 
valid  in  those  cases  only  where  such  affidavit  would  be 
valid  if  sworn  in  this  country  before  a  justice  of  the 
pefu:e,  or  before  any  other  legal  or  competent  authority 
of  the  like  nature.  Now,  an  affidavit  to  hold  to  bail 
must  be  swprn  before  a  commissioner  of  the  court  and 
.not  before  a  justice  of  the  peace,  or  an  officer  of  the  like 
nature^  Secondly,  the  affidavit  stating  that  tlie  defend* 
ai^t  was  indebted'  to  the  plaintiff  in  so  many  pounds 
sterling,  does  not  sufficiendy  designate  the  amount  and 
nature  of  the  claim,  for  the  word  sterling  applies  both 
to  English  and  Irish  money,  which  are  of  different 
value* 

Cur,  adv.  vuU* 


Idas. 

PlCKAKSO 

agjoiaut 

MACHAfO* 


(a)  I  iSlTtfrit.  69. 


The 


ICaciuoo. 
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IBiS*  The  jadgment  of  the  Court  was  now  delivered  by 

-  Abbott  C.  J.,  who,  after  stating  the  fiu^ts  of  the  case, 

PlCKAftOO 

agamM  proceeded  as  follows.  The  first  question  in  this  case  is, 
whether  the  Court  on^t  to  listen  to  an  application  for 
the  purpose  of  holding  a  defendant  to  bail  upon  an 
affidayit  made  by  a  foreigner  before  a  BriHsk  consti 
resident  in  a  foreign  country  ?  Upon  that  point  the 
Judges  are  equally  divided  in  opinion,  and,  therefore,  I 
Aall  say  nothing  further  upon  it.  The  other  question 
is,  whether  the  allegation  in  the  affidavit  to  hold  to  hail, 
that  the  defendant  was  indebted  in  so  many  pounds 
sterling,  is  sufficiently  certain?  My  three  learned 
Brothers  are  of  opinion,  that  the  word  sterling  ts  too 
uncertain  and  equivocal  in  itself  to  be  made  the  found- 
ation of  an  order  to  hold  to  bail,  because  in  their  judg- 
ment it  is  not  absolutely  certain  that  the  party  may  not 
be  indebted  in  so  much  sterling  monej  of  Ireland,  I 
must  own,  that  upon  the  best  consideration  I  have  been 
able  to  give  to  the  subject,  I  have  the  misfortune  not 
to  agree  with  my  three  learned  Brothers  upon  that 
point.  I  yield,  however,  on  this  occasion,  as  I  do  on 
all  others,  with  the  utmost  deference  to  thar  joint 
opinion,  and  I  yield  to  it  the  more  readily  on  the  pre- 
sent occasion,  because  the  question  has  arisen  on  an 
order  made  by  myself.  The  result  of  the  opinion  of 
the  Court  is,  that  the  defendant  is  entitled  to  his  dis- 
charge^ 

Rale  absolute. 
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Staniland  against  Ludjlam. 

'T'HIS  was  an  action  of  replevin.    The  defendant  Where  «de. 

X  1  1  1       11      1     ^CB^<oi  in  re- 

avowed  generally  for  rent  due  to  him  as  landlord,  pierin  aTows 

The  case  was  tried  at  the  last  assizes  for  Notiingham^  and  rent  in  ancar, 

a  verdict  was  found  for  the  defendant.   The  Master  had  verdict,  he'it 

allowed  the  defendant  double  costs.     In  ascertaining  d^bieoMCi, 

the  amount  of  double  costs  he  had  first  of  all  estimated  |||!^q^^ 

the  single  costs,  and  included  therein  the  expences  of  "**  ^^  *^ 

brought  to  trj 

the  defendant's  witnesses«  counsels^  fees,  and  court  &ea»  the  title  to  the 

Uuid* 

including    the   fees   to  special  jurors.      These  sums      The  true 

node  of  eeti- 

amounted  to  229/.,  and  the  whole  single  costs  amounted  mating  the 
to  365/.     The  Master  then  allowed  the  defendant  an  double  cotti  {•» 
equal  half  part  of  that  sum,  without  making  any  de-  thil^aerendant 
duction  therefrom  of  the  expences  of  witnesses,  counsels*  |^*iudjnffSe^ 
fees,  &c.     The  action  was  brought  by  the  plaintifli  the  e*P«nc««  <^ 
devisee,  under  a  will  alleged  to  have  been  executed  by  counaeri  km, 

&c.,  and  then 

Joseph  StaniUindf  in  October  1824,  against  the  defendant,  to  allow  him 

.  ,  .  .11       11         1  i_  i_  one  half  of  the 

as  devisee  under  a  prior  will,  alleged  to   nave  been  amount  of  the 
executed  by  Joseph  Staniland  in  August  182Sj  which  will  ^thout  making 
was  set  up  by  the  defendant  in  opposition  to  the  other  'naccount'of 
will,  and  it  was  intended  to  try  the  merits  of  the  respec-  ^^"Jjff^'^ 
tive  wills  truly  and  bona  fide  in  that  action.     It  was  not 
commenced  with  the  object  of  keeping  the  landlord  out 
of  the  payment  of  any  rent  which  was  considered  to  be 
due  to  him ;    but  the  plaintiff  being  in  possession  of 
lands  part  of  the  testator's  estates,  the  defendant,  who 
was  devisee  under  what  he  considered  to  be  the  true 
will  of  Joseph  Stanilandy  distrained  upon  the  goods  of 
the  plaintiff  for  half  a  year's  rent  for  the  premises,  and 

th« 
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1825.       the  plaintiff  then  had  no  other  means  of  patting  the 
"     ■        case  in  a  course  of  trial  than  by  replevying,  and  bring- 
t^amti       ing  this  action.     These  facts  now  appearing  upon  affi- 
davit, 


Denman  now  moved  for  a  rule  for  the  Master  to  re- 
view his  taxation,  and  relied  upon  the  opinion  delivered 
by  Lord  Chief  Justice  Eyre^  in  Leominster  Canal  Cost- 
pany  v.  CaweU  (a),  '^  that  the  distress  intended  to  be 
protected  by  the  11  G.  2.  c.  19.  s,  22.,  was  a  distress  for 
a  certain  rent,  directly  reserved  by  a  landlord  on  his 
grant  or  demise  theretofore  made."  This  was  not  a 
case  of  that  description,  for  the  defendant  had  never 
demised  the  land  to  the  plaintiff,  but  the  action  was 
brought  merely  to  try  the  title. 

Per  Curiam,  The  enacting  words  of  the  statute 
1 1  G.  2.  c.  19.  5.  22.  are,  <*  that  it  shall  be  lawful  for  all 
defendants  in  replevin  to  avow  or  make  cognizance  ge- 
nerally that  the  plaintiff  in  replevin,  or  other  tenant 
of  the  land  whereon  the  distress  was  made,  enjoyed  the 
same  under  a  grant  or  demise,  at  such  a  certain  rent 
during  the  time  wherein  the  rent  distrained  for  accrued, 
which  rent  then  remained  *due,"  and  ^^  if  the  plaintiff 
shall  become  nonsuit,  or  have  judgment  given  against 
him,  the  defendant  in  such  replevin  shall  recover 
double  costs  of  suit"  The§e  words  are  \ery  general. 
The  defendant  at  the  trial  must  have  proved  him- 
self to  have  been  the  landlord,  and,  therefore,  is 
entitled  to  the  benefit  of  the  statute.     The  mode  of  as- 

(a)  1  Bos.  4'  PiiU.  919. 

certainlng 
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certaiaiBg .  the  amount  of  the  costs  is  that  which  has       IMS* 
always  been  adopted  on  the  plea  side  of  the  cpuit,  and 
we  shall  not  disturb  it  ugauut 

Rule  refused. 


The  King  against  The  Justices  of  Leicester,    ^onday, 

^^  November  28tb. 

TN  a  former  term  the  Attomey-Genend  obtained  a  Mftndamut 
rule,  calling  upon  the  defendants  to  shew  cause  why  minding  the 
a  mandamus  should  not  issue,  commanding  them  and  ii^^^r  the 
the  clerk  of  the  peace  for  the  borough  o(  Leicester^  "  to  E^gh  toper- 
permit  and  suffer  the  parishioners  of  the  parish  oi  Saint  "**•"  '"^I^f 
Martin  in  the  said  borouclu  or  any  of  them,  to  inspect  oftermi  per- 

°  ;  ^         iont  who  con- 

and  take  copies  of  all  orders  of  sessions,  rates,  and  other  tnbuted  to  the 

county  rate,  to 

proceedings  of  the  general  quarter  sessions  of  the  said  inspect  and 
borough,  relative  to  rates  imposed  upon  the  said  pa«  theiut^iTo 
rishioners  by  the  justices  of  the  said  borough,  or  to  ^e^J^tioes,  ^ 
which  they  are  contributory,  and  all  accounts  and  do-  JJl^^JJ'^ 
cuments  reladni?  thereto."    The  rule  was  obUined  upon  «P«n<i»t«re  of 

o  ^         the  lame,  end 

an  affidavit  made  by  two  rated  inhabitants  of  the  above  ^e,  Mveni 

*^  orders  of  ses- 

parish,  stating  in  substance  that  the  rates  had  recently  uont  made 

become  very  burthensome  to  the  inhabitants  of  the  said  other  proceed- 

borough,  and    that  although  an  abstract  of  the  trea-  menta^reiaUng 

surer's  receipts  and  expenditure  had  of  late  years  been  ^Eulrbefore 

annually  published,  yet  that  such  abstract  did  not  af-  JJJ^r[J'*J^ 

ford  due  information  to  the  contributors  to  the  said  «ppl*caUon  for 

such  inspection 

rate;  that  the  money  levied  upon  them  was  expended  must  be  made 

^  to  the  justices 

for  such  purposes  only  to  which  the  same  was  appli-  assembled  at 
cable  by  law ;   and  that  upon  due  investigation   they 
doubted  not,  and  believed  it  would  appear,    that  the 
said  justices  had  raised  greater  sums  upon  the  inhabit- 
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188A.  aots  of  the  said  borough  than  were  neoesssry  md  war- 

_■  ranted  by  law;   and  that  the  parishioners  isf  the  said 

^oMii  parish  in  vestiy  assembled^  being  desirous  of  obtamaig 


LuonnB.  better  information  respecting  the  purposes  to  whidi  the 
money  raised  by  such  rate  was  applied,  had,  by  their 
authorized  agent,  made  an  application  to  the  said  jus- 
tices and  derk  of  the  peace,  similar  in  terms  to  the 
above  rule^  which  was  refused. 

Scarleti  (with  whom  were  Tindal  and  Gmibwm)  shewed 
cause.  No  application  has  been  made  to  the  justices 
assembled  in  quarter  sessions,  to  be  permitted  to  inspect 
these  rates  and  orders.  These  documents  are  records 
of  the  court  of  quarter  sessions,  and  in  the  bands  of 
the  derk  of  the  peace  as  the  officer  of  that  court,  the 
justices  individually  and  out  of  sessions  could  have  no 
authority  over  them. 

The  jittomejf'Generalf  contra,  in  support  of  the  rule. 
The  rates  and  orders  of  sessions  in  question  are  public 
documents,  open  to  the  inspection  of  all  who  contribute 
to  the  rates.  The  derk  of  the  peace  b  the  mere  ex- 
pository of  them,  and  bound  to  shew  them,  at  all  rea- 
sonable times,  to  such  persons,  widiout  any  order  of 
sessions  to  that  efiect     But 

The  Court  said  it  was  quite  dear,  that  a  prefioas  ap- 
plication to  the  quarter  sessions  was  neoessaiy,  and  dis- 
charged the  rule. 

In  Easter  term  last,  the  Attomqr-Oeneral  obtained 
another  rule,  in  the  same  terms  as  the  form^,  upon  an 

affidavit 
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afiflKvik  ^ixaikr  ia  other  respects  to  tbat  on  which  his       IMK. 
fqnser  motion  was  gromded,  hut  which  also  stated  that  - 

SA  applifatiOD  had  been  nmde  to  the  qntsrter  sessions  by       ^'^     ^ 
Samud  MiUs^  the  attorney  for  the  inhabitants  of  the 
parish*  to  be  permitted  to  inspect  and  take  copies  of  all 
such  orders  of  sessioosy  rates,  and  other  proceedings, 
and  aU  accounts  and  documents  relating  thereto.    The 
affidavit  did  not  state  that  any  facts  or  grounds  of  any 
kind  were  laid  before  the  Court  of  quarter  sessions  to 
indoee.  thent  to  grant  this  applioatioo,  but  on  the  con- 
tcary  tbat  Mile$  stated  to  them  at  the  time,  that  it  was 
mude  merely  with  the  iriew  of  obtaining  a  judicial  dcci* 
s^  on  the  question  as  to  the  right  of  inspectioQ.    In 
answer  to  this  rule,  an^affidavit  stated  that  an  abstract  of 
the  treasurer's  accounts  of  all  his  receipts  and  expend** 
tur^  had  been  duly  published  each  year  in  a  ptMio 
newspaper  pursuant  to  the  provisions  of  the  statute 
55  6.  3.  r.  51.  5. 18*,  and  the  affidavit  set  forth  the  ab- 
stracts published  for  the  last  two  years. 

Scarlett^  Tindalj  and  GouUntm  now  shewed  cause. 
The  court  of  quarter  sessions,  to  whom  the  application 
was  naade,  must  have  tlie  right  to  judge  and  determine 
whether  it  should  be  granted  or  refiised.  In  the  pre- 
sent  instance,  no  grounds  whatever  were  laid  be&re.them 
to  induce  them  to  grant  the  inspection,  but  it  was  ex- 
pressly demanded  as  a  matter  of  mere  right,  and  to  de« 
termine  an  abstract  point  of  law.  The  affidavit  upon 
which  the  rule  was  obtained  in  this  Conrt,  did  not 
allege  any  particular  grievance  or  instance  of  misap- 
ptication  of  the  funds  in  question,  but  merely  stated, 
that  the  deponents  ^^  doubted  not,''  and  ^^  believed" 
tbat  such  misapplication  would  appear  to  have  been 

Vol.  IV.  8  N  made. 
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1825.       made.    By  the  stotute  12  G.  2.  c.29.»(ii)  tl)e  jastices 

^  J-  in  sessions  are  empowered  to  make  the  rates  in  qaes- 

aenifut        tion,  and  the  treasurer  is  to  pay  the  money  to  such 

Xli9  Jutdces  of 

VEicmMK.  persons  as  they  direct^  and  by  section  8.  of  that  sta- 
tute it  is  enacted,  that  the  accounts  of  the  tieasm^ 
(after  being  passed)  shall  be  deposited  with  the  derk  <^ 
the  peace,  to  be  inspected  from  time  to  time  by  iht  said 
jusiiceSf  or  any  of  them.  But  neither  that  statute,  nor 
any  other,  gives  a  right  to  the  contributors  to  the  rates 
or  to  any  other  person  to  inspect  such  rates  or  orders. 
In  all  cases  where  the  legislature  means  to  confer  such 
a  right,  it  does  so  in  express  terms;  as  in  this  veiy 
statute  {s*  14.)f  which  enacts,  *^  that  all  contracts  made 
for  repairing  public  bridges,  and  other  pablic  woiksi 
shall,  with  all  orders  relating  thereto;,  be  entered  in  a 
booky  to  be  kept  by  the  clerk  of  the  peace  or  town 
clerk  amongst  the  records,  to  be  inspected  by  any  jus- 
tices, and  by  any  person  employed  by  any  contribuior  to 
the  purposes  of  this  act!*  So  also  the  right  of  a  rated 
inhabitant  to  inspect  the  poor  rate  is  given  by  statute 
17  G.  2.  c.  3.  5.2.  in  express  terms.  In  the  present 
instance,  all  the  statutes  are  silent  as  to  any  such  right, 
and  it  must,  therefore,  be  inferred  that  none  such  exists. 
The  statute  5S  G.3.  c,5i.  5. 18.  points  out  the  mode  by 
which  the  public  are  to  be  made  acquainted  with  the 
expenditure  of  the  county  rate,  viz.,  by  directing  that  once 
in  each  year  an  abstract  of  all  the  treasurer's  reoeipls  and 
expenditure,  signed  by  the  justices  who  audited  the  same^ 
shall  be  published  in  a  public  local  newspaper,  which 
has  always  been  done  in  this  borough.     Great  inooD- 

(a)  Stat.  13  G.  2.  c.  1 8.  t.  7.   enables  the  justices  of  frmnchiso  Bud 
liberties  to  exercise  all  the  powers  given  by  stat.  12  G.  2.  c.  S9.  to  tbe 
of  GOttBtici. 
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ve&iences  will  result  from  transferring  tbe  control  over       18^5. 
the  public  expenditure  of  counties  and  towns  from  the      -^  ^ 
hands  of  tbe  justices  to  those  of  all  the  contributors  to  _  againu 

The  Justicet  of 

the  rate,  and  endless   litigation  will  be  the  certain     Lsiccnxi. 
coosequence.     Tbe  statute  12  G.  2.  c.  29.  s.  12.  gives  an 
appeal  in  case  of  parishes  being  aggrieved  by  the  rate, 
but  that  is  given  to  the  churchwardens  and  overseers 
only,  and  not  to  every  rated  inhabitant 

The  AUomet^General    contra.     The    abstracts    set 
ibrth  in  the  affidavit  are  not  sufficient  to  give  the  con* 
tributors  to  the  rates  the  information  they  require,  and 
every  inhabitant  rated  and  paying  to  the  rates  has  a 
right  to  inspect  and  take  copies  of  them,  and  all  orders 
for  the  payment  of  money  out  of  them.     Those  orders 
might,  if  illegal,  be  removed  into  this  Court  by  certi- 
orari ;  and  how  can  it  be  ascertained  whether  they  are 
legal  or  not,  unless  those  who  contribute  to  the  rates  are 
allowed  to  inspect  them  ?    The  right  of  appeal  given  by 
the  12  6. 2.  c.  29.  5. 12.  to  the  churchwardens  and  over- 
seers, refers  only  to  the  rate  itself,  and  to  cases  in  which 
parishes,  &c«,  consider  themselves  aggrieved  by  being 
over-rated  with  respect  to  others,  but  has  no  bearing 
upon  the  orders  of  sessions  for  payments  out  of  the 
rate.     He  was  then  stopped  by  the  Court 

Abbott  C.  J.  The  present  rule  is  too  general,  but 
the  Court  may  mould  it  so  as  to  meet  the  justice  of  the 
case.  Let  a  mandamus  issue  to  the  justices  and  clerk 
of  the  peace  to  permit  S.  Milesy  on  behalf  of  the  pa- 
rishioners, to  inspect  and  take  copies  of  the  last  two 
rates  or  assessments  made  by  tbe  said  justices  for  the 
said  boroughi  and  all  orders  made  for  the  expenditure 

SN  2  of 
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1826.       of  the  same  last  two  ratesiaad  the  several  otdeisef 
^    „     '    aessioQS  nuide  thereon,  and  other  proceecKoos  and  docn- 
pgamM       menis  rdatioe  thereto.    The  rule  miut  be  made  dbio- 
lute  for  a  mandamus  in  those  terms. 

Rule  dbsofaite.  (a) 


(a)  A  mmndamns  in  these  terms  having  issued,  the  ji 
that  they  had  permitted  S,  Miles  to  inspect  and  take  copies  of  the  Isia  two 
rates,  and  that  the  ordets  for  the  expenditure  of  the  several  mnaef  mtrnj 
raised  and  oollected  bj  Tirtue  of  the  said  rates  and  asaessmcnts  were  iaiy 
made  by  them  (the  justices)  for  the  uses  ard  purposes  in  dw  acts  recMl 
and  for  the  other  uses  and  purposes  to  which  the  public  slack  of  the 
bwQogh  was  and  is  applicable  by  U«r,  and  thai  ihe  neif 
documents  in  anywise  rekting  to  the  said  orders,  were  the 
vouchers  of  the  treasurer  and  high  constable  of  the  liorougii,  which  haviai; 
been  passed  by  them  at  their  respective  quarter  aeasions  Ibr  the  bowqgl. 
were  deposited  with  the  clerk  of  the  peace  Ibr  the  borCNigbt  to  be  kept 
among  the  records  of  the  borough,  and  to  be  inspected  finom  tioie  ta  nma 
by  them,  the  said  justices,  according  to  the  form  of  the  statute,  and  tfasft 
a  true  and  accurate  abstract  of  the  aooounit  of  the  reeeqita  and  eatfeaA- 
ture  of  the  treasurer  under  their  several  heads,  a^oed  tj  sack  of  the 
justices  as  audited  the  same,  bad  been  dulj  published  once  in  every  year 
in  a  public  newspaper  circulated  in  the  borough  and  county,  acoorfiag  to 
the  form  of  the  etatute.     That  the  only  applicadon  aoaie  to  tfaess,  An 
said  justices,  to  be  permitted  to  inspect  and  take  copiei  of  the  said  oiders* 
and  of  the  proceedings  and  documents  relating  thereto,  was  made  long 
before  the  issuing  of  the  said  writ,  to  viit,  on  the  7th  day  otApri  18S5,  aft 
the  general  quarter  sessiooa  of  the  peace  holden  in  and  for  the  aasd 
borough,  when  Miief  stated  to  the  court  that  he  appUed  on  behalf  of  die 
parishioners  to  be  allowed  to  inspect  and  take  copies  of  all  orders  of  aas- 
sions,  rates,  and  other  proceedings  of  the  quarter  seaaona  idative  to  ibe 
rates  imposed  upon  the  said  parishioners,  or  to  which  they  ware  coofri- 
butory,  and  all  accounts  and  documents  relating  thereto;  and  that  JfiEes 
did  not  state  any  facts  in  support  of  his  application,  but  demanded  the 
same  osa  matter  of  right,  and  not  as  in  the  discretion  of  tbeodUft  togrant 
or  refuse,  whereupon  the  court  considered  and  adjudged  that  h^  Hafics, 
had  laid  before  them  no  sufficient  legal  grounds  to  be  permitted  to  have 
the  said  inspection,  and  accordingly  refused  the  same,  and  that  no  odicr 
application  had  been  made  to  them,  the  said  justices,  in  wrwiioai  or  other- 
wise, to  have  the  said  inspection,  wherefore,  &c.     The  deik  of  the  peace 
returned,  that  the  orders  in  the  writ  mentioned  were  ta  his  custody  and 
possession  as  records,  and  subject  to  the  orders  and  diractioos  of  Iha 
court  of  quarter  sessions ;  and  that  the  only  proceedings  and  dirrrr-'— ■*• 


\ 
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TClMhig  t0  Kid  ord«n  hi  bis  ptrt—ston  were  tiM  Toaoben  aad  Mcounto         1825. 
ttf  Uw  treasurer  end  high  constable  of  the  borougb,  which  having  been         ^.^^ 
passed  by  the  said  justices  at  their  quarter  sessions,  were  deposited  with       Use  Kno 
Wm,  to  be  kept  amoi\gn  the  records  of  the  add  borough,  and  to  be  in-  _-^^p'"l**    ^ 
eptcted  firom  tine  to  thne  by  the  said  justices  or  any  of  then,  according      X^ucuru. 
to  the  form  of  the  statute.  Sec* ;  and  that  he  had  received  no  order  or 
, directions  from  the  court  of  quarter  sessions,  or  from  the  said  justices  or 
eny  of  them,  to  permit  or  suffer  Miles  to  inspect  and  take  copies  of  the 
itidordersy  ftc 

Upon  the  motion  of  Can^jbett  in  HUary  term,  the  Court  quashed  thU 
ffvtnm,  and  mdered  a  peremptory  mandamiu  to  issue. 

TMtal  rfUrwarfi  nmred  that  the  return  should  be  set  down  for  «gu- 
meat  in  the  ordinary  course^  in  order  that  the  matter  might  ondeigo 
farther  consideration,  and  stated  the  question  to  be  whether  the  rated 
iNurisfaloiiers  were  entitled  as  of  right  to  inspect  the  documents  mentioned 
iBtfaewnt* 

Per  Curiam,  We  have  decided  the  point  on  the  rule  to  shew  cause. 
Let  a  peremptory  mandamus  go. 


Doe  Dem.  Lucy  against  Bennett.  j^^SI^SSirsoiL 

TN    Trinity  term    the    defendant   obtained  leave  to  Where,  in  eject- 
defend  this  ejectment,  as  landlord,  and  entered  into  ^^^'/^" 
«  consent  rule.      The  conclusion  of  the  rule  was  in  }^^^^^^^ 

landlord,  the 

this  form.     **  The  plaintifi^  nevertheless,  is  at  liberty  to  plaintiff  neveiw 

theless  may 

'sign  judgment  against  the  casual  ejector,  but  execu-  sign  judgment 

against  the 

tion   thereon   is  stayed   until   this  Court  shall  further  casual  ejector, 
order."     The  cause  was  tried  at  the  last  Cornwall  as*  uke'out 


sizes,  when   a  verdict  was   obtained  by  the  plaintiff,  ^i^ro^o*: 
whereupon  judgment  was  afi;erwards  duly  signed,  and  a  i^rt*and*^^ 
writ  of  possession  issued,  without  any  further  order  of  j«<ipn«nt 

the  Court;  and  on  that  ground  landlord,  ex- 

ecution mayba 
issued  against 

Bak  obtained  a  rule  to  set  aside  the  writ  of  possession  toy  further 
for  irregularity,  on  the  authority  of  Doe  dem.  Roberts  coyrt. 
and  Wife  v.  Gibbs  (a),  and  the  cases  there  cited 

(ci)  1  Chii-  Jiep.  47. 

9  a  9  Hiarifia 
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16^5.  Marryat  on  a  former  day  in  this  term  shewed  cause. 

j.^  j^j^     After  trial  and  verdict  for  the  lessor  of  the  plainti^ 

^"5^        there  is  no  occasion  to  apply  to  the  Coart  for  an  order 

BiifviiT.     to  take  out  execation.     Sach  an  application  is  only  ne- 

cessary  where  the  landlord  does   not  appear  at  the 

trial. 

Cur.  adxk  vtit. 

Batley  J.  The  only  purpose  for  which  an  order 
of  the  Court  can  be  necessary  to  warrant  the  issatng 
of  executibn,  is  to  avoid  collusion  between  the  lessor  of 
the  plaintiff  and  him  who  comes  in  as  landlord;  bat 
here,  the  cause  was  tried  and  a  verdict  and  judgment 
obtained  against  the  defendant.  The  lessor  of  the 
plaintiff  issued  his  execution  against  him  and  not  against 
the  casual  ejector.  An  order  for  execution  against  the 
latter  could  not,  therefore,  be  necessaiy.  I  bare  en- 
quired as  to  the  practice  of  the  Court  of  Common  Heas, 
and  find  that  in  such  cases  no  order  of  the  Court  is 
necessary  before  the  issuing  of  execution. 

Rule  discfaaiged. 
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1885. 


The  King  against  Clear  and  Another,  (a) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  Where  a  party 
eppbet  for  a 

directed  to  the  defendants,  churchwardens  of  the  pa-  mAndMnui  to 

compel  church" 

rish  of  BiUingkurst,  in  the  county  otSussex^  command-  wardens  to 
ing  them  to  permit  J.  Puttock^   an  inhabitant  of  the  ins^^^eir 
parish  assessed  to  the  relief  of  the  poor,  from  time  to  ^Sig*t2^ 
time,  and  at  all  reasonable  times,  to  inspect t^e accounts  ^^^^^ 
of  the  churchwardens  and  overseers  of  the  poor  of  the  ^  ^®'  **•  "*"•' 

'^  state  some 

said  parish  for  the  years  ending  respectively  at  Lady"  epec"*. ««••<» 

for  which  he 

day  1821,  1822,  1823,  and  1824,  the  said  J.Puttock  wishes  to  tee 

the  acoountSa 

paying,  &c.,  as  required  by  the  act*     The  affidavit  of     it  is  no  an- 
Puttock  stated,  that  he  had  frequently  applied  for  leave  ^^[tion,  thaT 
to  inspect  the  accounts,  and  had  offered  to  pay  for  the  JJllJI[\^'^,a^ 
same,  but  had  been  refused :  he  did  not,  however,  state  **P^  •  church- 

'  '  '  warden  impro> 

any  reason  for  which  he  desired  to  make  the  inspection*  v^^i  recusing 

^  '  '^  the  inspection. 

« 

Brodrick  shewed  cause^  and  contended  that  the  ap- 
plicant was  bound  to  make  out  in  support  of  his  rule, 
first,  that  he  had  a  specific  legal  ri«;ht ;  and,  secondly, 
that  he  had  no  specific  legal  remedy.  The  first  point 
depends  on  the  17  G.  2.  c.  38.  s.  1.  Now  it  is  to  be 
observed,  that  no  inspection  of  the  accounts  for  the  year 
ending  at  Lady-day  1825  is  demanded,  and  he  has  no 

(a)  Two  or  more  of  the  Judges  of  this  court  sat,  as  upon  former  occasionsi 
fhim  Tuetday  the  S9th  November  till  Saturday  the  10th  of  December  in- 
clusive, and  from  Mtmday  the  9th  of  January  until  Fiiday  tUe  SOtli  day 
of  January  inclusive.  This  and  the ,  following  cases  were  determined 
between  the  S9th  November  and  10th  of  December.  The  cases  decided 
between  the  9th  and  SOth  day  of  January  will  be  published  in  the  sub- 
sequent Tolomc. 

S  N  4  right 
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lM5k  right  to  inspect  the  accounts  of  former  years.  The 
-.    ^         only  purpose  to  be  answered  by  the  inspection,  is  to  give 

minM  the  party  an  opportunity  of  appealing,  but  the  time  fisr 
appealing  had  elapsed  as  to  all  the  rates,  except  those  ibr 
the  year  ending  at  Ijadff^ay  1 825.  Secondly,  Puttock  has 
a  specific  legal  remedy,  if  the  inspection  of  die  acconats 
be  improperly  refused,  for  by  5.14.  of  the  17  G.2.  cS8. 
a  penalty  is  imposed  upon  any  churchwarden  or  oter- 
seer  who  neglects  or  refuses  to  obey  and  perform  any 
order  or  direction  of  the  act  But  if  the  Court  have 
jurisdicdon  in  this  case,  as  may  be  contended  on  the 
authority  of  Rex  v.  Gapham  (a),  and  Rex  v.  Elehikaw  {b\ 
thqrwill  not  interfere  when  the  object  of. the  application 
is  not  stated. 

Long  contr^  It  appears  by  the  preamble  to  the 
17  G.  2.  c.  88.,  that  the  legislature  had  then  disoovered 
diat  the  money  raised  for  the  relief  of  the  poor  was  liable 
to  be  misapplied ;  and  in  order  to  remedy  that  evil,  it 
was  enacted,  that  churchwardens  and  overseers  on  quit* 
ting  their  office  should  hand  over  to  their  successors 
their  books  of  accounts,  and  that  every  person  assessed 
and  liable  to  be  assessed  should  have  liberty  to  inspect 
the,  same  at  all  reasonable  times.  There  is  nothing  to 
limit  the  right  of  inspection  to  the  books  of  the  hst 
preceding  year,  nor  is  it  said  that  the  inspection  is  to  be 
had  for  the  purposes  of  appeal  only.  In  Rex  v.  C&5>- 
ham^  a  mandamus  was  granted  to  oblige  the  old  overseer 
of  the  poor  to  deliver  over  the  books  of  the  poors^  rates 
to  die  new  overseer,  and  it  was  said  by  the  Court 
^  Th^  are  public  books,  and  ought  to  be  delivered 

(«)  1  WU$.  305.  (i)  1  MotL  30a 

over 


n^tT  by  one  oreneer  to  another,  that  aH  ttie  parishion*       1925. 
ere  may  have  access  to  them,  and  the  overseer  and      ^ 
churchwarden  for  the  time  being  ought  to  have  the  cus-        agtdnd 
tody  thereof;"  and  a  writ  was  granted  on  similar  grounds 
in  Sex  v.  Bkiskaw.    The  penalty  given  by  5, 14.  is  no 
answ^  to  the  application,  for  it  is  not  given  to  the  party 
grieved,  but  to  the  churchwardens  and  overseers  for 
the  use  of  the  poor. 

Bayley  J.  The  right  of  inspection  given  by  the 
1?  G.  2.  c.  38.  is  not  general,  but  for  the  remedy  of  the 
evils  contemplated  by  the  statute.  The  applicant  should, 
therefore,  have  shewn  some  ground  for  desiring  to  in* 
spect  the  books,  and  for  want  of  such  statement,  I  think 
that  this  rule  must  be  discharged.  It  is  no  answer  to 
the  application,  that  in  a  subsequent  clause  a  pena)^  is 
imposed ;  that  is  not  given  by  way  of  compensation  to 
the  party  grieved,  but  it  is  imposed  for  the  relief  of  the 
poor,  and  to  punish  the  oiFender. 

HoLROYD  J.  In  Com.  Dig.y  Mandamus  (A),  it  is 
stated  that  the  writ  of  mandamus  is  granted  to  prevent 
&ilure  of  justice^  and  for  the  execution  of  the  common 
law,  or  of  a  statute,  or  of  the  king's  charter ;  but  not  as  a 
private  remedy  to  the  party.  The  applicant  not  having 
stated  the  grounds  upon  which  he  desires  to  inspect  the 
books,  has  not  brought  himself  within  that  rule  for  grant- 
ing a  mandamus.  His  right  as  a  parishioner  is  a  mere 
private  right,  fbr  which  the  Court  will  not  grant  it  The 
penalty,  indeed,  is  not  such  a  specific  legal  remedy  as 
would  prevent  our  interference,  but  inasmuch  as  I 
think  the  party  should  have  pointed  oat  aorae  pubiie 

ground 
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J8M.       ground  fiir  tbe  Court  to  proceed  upoaij  and  has  not 
done  so ;  this  rule  must  be  discharged* 


Th»  Knw 
agauui 


LiTTtEDALE  J.  coucurred. 

Rule  disc^fged. 


The  King  against  Cheere. 

Indictment  for  T^HE  defendant  was  indicted  for  that  he^  on,  &c^  at, 

unUwfuUjTf  X 

wilfully,  &C.  &c.,  with  force  and  arms  at  the  parish  of,  8lc^  in 

intcmiptto^ 

and  obttnicting  the  church-yard  and  church  of  the  said  parisb,  toere^ 

church  of  ^.,  Unlawfully,  wilfully,  and  contemptuously,  did  interrupt, 

iarttding  the  hinder,  and  obstruct  William  Cecily  clerk,  in  reading  the 

bCJwoftbe  ^^^^^  ^^^  '^®  hMxidX   of  the  dead,  and  interring  the 

te*^*  *th  '""  ^^'P^®  ®f  ^"®  ^^^"^  DaweSf  and  did  Uien  and  there  un* 

corpMofjD.,  lawfully,  wilfully,  and  contemptuously,  by  threats  and 

and  Uiera  un-  menaces,  prevent  and  hinder  the  burial  of  the  sdd  corpse 

kwfuUy  by  .  .nii*/? 

threats  and  accordmg  to  the  rites  and  ceremonies  of  the  church  of 

Tvntinffand  England;  and  did  then  and  there  unlawfully,  &c,  lay 

bwial  ^^he^  violent  hands  upon  X  C.  and  J.  fT.,  in  the  said  church, 

^^s^the  ^°  ^®  peace  of  God  and  our  Lord  the  king,  then  and 

ritet  and  c»e-  tjjg^e  beinir.     The  second  count  omitted  the  charge  of 

moniM  of  tbe  o  ^ 

church  of  ^1^.  laying  hands  upon  J*.  C  and  J.  W^  and  in  the  beginning 
in  arrest  of        described  Cecil  as  ^^  the  said  W.  Cecil,**  in  other  respects 

judgment)  that 

the  indictment   it  was  like  the  first  count     Plea,  not  guilty.    At  the 

WAS  ifeA^     4in^ 

because 'it  did  trial  before  Alexander  C.  B.,  at  the  CanAridgeAire  Sum^ 
c^wua^^  mer  assizes,  1824,  the  defendant  was  found  guilty  on 
Is  Sw^time  rf  ^®  second  count ;  and  in  the  following  term  a  rule  nisi 
tiOT^OT^JThe  ^^^  an'esting  the  judgment  was  obtoined  on  two  grounds; 

had  a  right  to 

bury  the  corpse  of  D.  in  the  church  of  J,  ;  secondlyi  because  the  tfartats  ind  mneoea 

asedl,  should  h«fe  beeo  fpedlkd  in  the  indictment. 

first. 
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first,  that  the  indictment  contained  no  averment  tbat       1S25« 
Cecil  was  in  execution  of  bis  office  at  the  time  of  the     _.    _- 

AoB  Jknro 

interruption ;  secondly,  that  the  particular  threats  and      Jjv^^ 

menaces  used  by  the  defendant  ought  to  have  been  set 

out 

JP.  PcUockj  Bobinsan^  and  Dooer  shewed  cause.  The 
objections  to  this  indictment  are  founded  upon  a  mis- 
conception of  the  nature  of  the  offence  charged.  Where 
obstruction  in  the  execution  of  an  office  is  the  gist  of 
the  ofience,  a  precise  allegation  that  the  party  was  at 
the  time  acting  in  the  execution  of  his  office  is  necessary ; 
but  here,  that  is  merely  collateral,  and  if  Cecil  was  not  in 
the  execution  of  his  office,  the  other  averments  in  the  in- 
dictment cannot  be  true.  iBaylet/  J.  AH  that  is  intend- 
ment only,  and  an  indictment  cannot  be  made  good  by 
intendmentj  It  is  a  necessary  intendipent,  for  if  Cecil 
was  not  a  clerk  in  holy  orders,  and  acting  as  such,  the 
corpse  could  not  have  been  buried  according  to  the 
rites  and  ceremonies  of  the  church  of  England.  It  must, 
therefore,  be  taken  that  he  was  so.  At  all  events,  it 
amounts  to  an  allegation  that  the  defendant,  by  threats 
and  menaces,  prevented  the  burial  of  the  dead.  Now 
that  is  an  unlawful  act,  as  appears  from  Jones  v.  Ashbum- 
ham  (a),  where  Lord  EUenboroughj  speaking  of  arresting 
a  diead  body,  says,  that  such  an  act  is  revolting  to  hu- 
manity, and  iU^l ;  and  in  Bex  v.  Lynn  {b\  a  case  is 
referred  to  in  which  parties  were  indicted  for  a  conspi- 
racy to  prevent  the  burial  of  a  dead  body.  So  also  the 
case  of  Andrews  v.  Cawthome  {c)f  shews  th^at  it  is  the 
duty  of  every  parochial  minister  to  bury  the  dead,  and 

(a)  4  East,  465.  (6)  8  T,  R.  79S.  (c)  WUUh  SS6. 

that 
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19t8.       that  be  may  be  punished  for  refiuing  to  do  sa    Borf« 

■ 

m^^^^^  Jftg  the  dead  then  being  required  by  law,  a  elergynnn 
fp*y  when  peribrming  that  rite  is  doing  a  lawful  act;  and  if 
IB  not  necessary  to  shew  that  he  has  the  care  of  sofds  is 
that  parish.  [^Bayley  J/  Suppose  a  mere  stranger 
came  to  bury  a  corpse,  might  not  the  chim:hwaTdafi5 
iHthout  being  gmlty  of  any  «if^ice,  threats  to  proae- 
cute  him  fai  the  ecclesiastical  court?]  ferhspa  he 
might,  bat  then  it  wotdd  not  be  an  unlawfinl  mfterrupdon 
aa  digged  in  this  mdictment.  This  indiclnient  sMes 
facts  which  primft  lacie  constitote  an  indictidiie  oflfenee  t 
the  acts  ef  the  defendant  may  not  hove  been  unlawfbl, 
but  that  was  far  him  to  prore  lA  the  trials  sosd  be  did 
net  dd  90.  In  hidictments  far  mdawftdly  and  mdeceifliy 
digging  up  a  body,  notfiing  more  than  a  print  bdA 
offence  Is  alleged,  for  the  facts  stated  may  be  true,  said 
yet  the  body  may  not  have  been  unlawfiiUj  dtsfnterred, 
ibr  it  may  hate  been  done  wifh  a  view  to  holding  an 
inquest  Here  then  it  is  averred,  that  Cecil  was  a  clerk> 
(Ibr  in  the  second  count  he  is  called  **  tiie  said  W,  Cedl^ 
and  that  refers  to  the  first  count,  where  he  is  described 
BB  *<  W.  Cedli  clerk,'*)  that  he  was  in  tlie  execatkm  cC  a 
lawful  act,  and  that  the  defendant  unlawfully  inter- 
rupted bim^  and  by  threats  and  menaces  unlawfaOy  pre- 
vented die  completion  of  that  |ict  The  defendanl^ 
thereforey  was  informed  by  the  indictment  of  die  charge 
which  he  had  to  answer,  the  court  may  knowAom  it 
what  jo^ment  to  pronounce,  and  the  pubUc  may  know 
what  law  is  to  be  derived  from  the  record ;  now  tlMMe 
are  the  requisites  of  a  good  indictment  acooidtng  to 
Beg  V.  HoUonJL  («) 

Siorkt 
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Starts  oontnL  There  are  three  decisive  obgecUcHis  to  lt85 . 
this  indictment :  first,  it  does  not  appear  that  Cedi  wa9  j^y 
a  dark  at  the  time  of  the  alleged  o&nce;  aeoondly,  it 
k  not  stated  that  he  was  in  the  discharge  of  hia  dnty; 
thirdly,  the  nature  of  the  obstruction,  and  the  ^eged 
direats  and  menaces,  should  have  been  specified  in  the 
iadidaBient.  As  to  the  first,  the  word  cUrk  is  equivoeal, 
and  it  is  merdj  introdnoed  as  the  addition  of  CecU  at 
the  time  of  the  indictment;  there  should  have  been  a 
distinct  averment  that  at  the  time  of  the  supposed 
offimce  he  was  a  clerk  in  holy  orders.  In  an  indict* 
meat  of  one  for  nat  taking  the  office  of  constable,  tim 
manner  of  his  election  must  be  shewn ;  and  aoeording  to 
Hook.  P.  C.  b.  2.  e.  25.  s.  60.  (a)  no  intendmeait  can  be 
made  in  suf^rt  of  an  indictment  Secondly,  a  derg]F- 
man  has  no  general  right  to  bury  in  any  parish  witJb 
which  he  is  unconnected;  it  should^  therefore,,  have 
been  stated  that  Cecil  was  lawfully  engaged  in  bnryii^ 
the  corpse.  Thirdly,  the  nature  of  the  obstruction  and 
of  the  threats  and  menaces  should  have  been  specified, 
Bex  V.  Hem.  {b) 

Batley  J.  It  is  dearly  laid  down  in  the  passage 
wbicti  has  been  rderred  to  in  Hawk.  P.  C.  that  nothing 
material  in  an  indictment  can  be  taken  by  way  of 
intendment  or  implication.  Now  it  appears  to  me,  that 
the  unlawful  act  attributed  to  the  defendant  is  not  suffi- 
ciently stated,  and  that  there  is  not  on  this  reoord  that 
degree  of  certainty  which  every  indictment  ought  to 
contain.  It  first  charges  that  the  defendant  did  unlaw- 
fully interrupt,  hinder,  and  ob&truct  JV.  CecU^  clerk,  in 

(o)  7Ui  editioa.  (6)  2  Ar.  699. 

reading 
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1MB.       readrog  the  order  for' the  burial  of  the  dead,  nd  inter- 
ring the  corpse  of  J.  Dawes.    Now  evory  iiitemiptioii  is 
not  an  indicuble  offence;  nor  does  this  allegation  neces- 
sarily import  Uiat  the  service  was  altogether  pot  an  end 
ta    The  indictoient  should  have  shewn  how  the  de- 
fendant interrupted  CeciL     We  should  see  plainly  oa 
the  record  for  what  we  are  to  punish,  and  the  defendant 
should  see  plainly  what  he  is  to  answer.  •  The  indict- 
ment proceeds :  «  And  the  defendant  did  then  and  there 
unkwiiiUy  by  threats  and  menaces  prevent  and  hinder 
the  burial  of  the  said  corpse;"   but  we  are  not  told 
what  those  threats  and   menaces  were.     In  die  cate 
already  suggested  of  a  stranger  combg  to  boty  a  body, 
and  being  threatened  with  a  prosecution  in  the  ecde- 
siastical  court,  the  burial  would  be  prevented  by  treats 
and  menaces,   but  that   would  not  be  an  indictrfde 
oflence.    Then  it  is  said  that  the  all^ation  that  de- 
fendant unlawfidfy  prevented  the  burial,  is  sufficient; 
but  the  indictment  should  shew  how  his  act  was  un- 
lawful.    The  case  of  Rex  v.  Htm  is  a  strong  authority 
to  shew  the  necessity  of  setting  out  the  nature  of  the 
obstruction,  and  the  means  by  which  it  was  effected. 
That  was  an  indictment  against  the  defisnd^t  for  thrt 
he  "  quendam  N.  Carew  being  a  justice  of  peace  in  the 
execution  of  his  office,  per  diversa  scandalosa  minacia  et 
oontemptuosa  verba  abusus  fuit  et  ipsum  in  executione 
officii  sui  pFBBdicti  vi  et  armis  illicite  retardavit.**   Sfrmge^ 
for  the  prosecution  admitted  that  the  indictment  was  bfcd 
as  to  the  words,  for  not  setting  theioa  out,  but  contended 
that  it  was  good  as  to  the  obstruction ;  but  it  was  held 
bad  in  toto,  because  retardavit  would  hardly  warrant 
calling  it  an  obstruction,  and  if  it  would,  some  act  should 
have  been  set  out    That  case  is  exactly  like  this,  except 

diat 
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tbat  there  it  was  alleged  that  die  party  retarded  was  m^       IBSfi. 
iog  in  the  execution  of  bis  office.    Here  there  is  no  such      •      „   ^ 
allegation,  nor  is  it  averred  that  Cecil  was  at  that  time  a      j;*^^ 
clerk,  nor  that  he  was  lawfully  burying  the  corpse^  nor 
that  it  had  been  lawfully  brought  for  sepulture  in  that 
place.    It  is  said  that  those  facts  must  have  been  so,  for 
that  otherwise  Cecil  could  not  have  been  peiforming  the 
service  ^^  according  to  the  rites  of  the  Church  of  JEng^ 
land"    Admitting  that,  which  however  by  no  means 
follows,   it  would  be  makii^g  an  indictment  good  by 
intendment,  which  would  be  contrary  to  the  principles 
of  criminal  pleading.      For  these    reasons  I  am   of 
opinion  tliat  the  judgment  must  be  arrested. 

« 

HoLROTD  J.  The  facts  alleged  in  the  second  count 
of  this  indictment,  assuming  them  to  .have  been  proved^ 
may  or  may  not  have  amounted  to  an  indictable  offence; 
and  if  so,  they  do  not  shew  a  charge  sufficient  to  render 
the  defendant  liable  to  punishmenU  The  allegation  that 
the  act  was  done  unlawfully  does  not  suffice,  unless  the 
&cts  stated  shew  an  offence.  JRej:  v.  How  is  decbive 
upon  that  point,  and  if  we  were  to  hold  otherwise  the 
law  resulting  from  the  facts  would  be  left  as  a  question 
for  the  decision  of  the  jury.  It  is  not  alleged  that  the 
person  obstructed  was  a  clergyman,  he  is  described  as 
*^  the  said  fV,  Cecil  j"  and  in  die  first  count  he  is  called 
fT.  Cecil,  clerk;  but  the  description  in  the  second  count 
only  goes  to  the  identity  of  the  person,  and  by  no  means 
shews  that  he  bad  a  right  to  perform  the  burial  service. 
It  has  been  argued  that  unless  he  were  duly  qualified, 
he  could  not  have  been  performing  the  service  according 
to  the  rites  and  ceremonies  of  the  Church  of  England, 
If  the  validity  of  the  argument  were  admitted,  it  would 

only 
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U£6,  oidf  m9k%  tbfi  Mictment  good  ligr  ii^renw;  bnt  19 
truth  the  expressioa  haa  no  such  ^eQt ;  it  qui;  be  fiudj 
(K>QBtrued  .as  meaning  that  Cfci/  assiuned  to  burj  tb« 
corpse  according  to  that  citual»  and  n^  that  be  \iti  ^ 
right  tp  do  80.  It  is  consistemt  with  all  the  ftete  allqied 
that  Cecil  wae  proceeding  without,  lawful  antbori^,  9ad^ 
that  the  defendant  was  justifi^  in  the  iiiten»q[itiao*  I 
therefore  concur  in  thinking  that  the  judgment  mnssiha 
arrested.  . 

Ride  ab^I|itfr  (aX 

(«)  IMUedaU  J.  was  tSbiatm  on  «Im  WlMcr  CnadL 


Styles  against  Wardlb. 

WiieresdMd     /^OVENANT  upon  ^ an  indenture  ifa/^J  /A^  24th  of 

hM  no  date,  or    K^ 

an  impombu  December  \%22y  made  between  plaintiff  and  defend- 

dfttey   M  the 

0OU1  j^«6niary,  ant,  whereby»  in  consideration  of  944/^  and  certain 

nferanoe  it  Covenants  on  the  part  of  plaintiff  to  be  performed  de- 

ifaitf  OMt  word  fondant  leased  to  him  a  certain  house  and  premises  fiur 

SrulLi^JSmy  uinety-sevcn  jears,    subject  to  an   agreemeut  for  an 

but  if  it  bM  A  under-lease  to  one  -B,J5.  for  twenty-one  years.    And 

Monble  date,  "^  ' 

tbe  word  dale     defendant  covenanted  with  plaintiff  that  he,  defendant| 

ooeuning  in 

other  parte  of     should  and  would  within  the  space  of  twentj-ibur  calai- 

the  deed,  niaana 

tbeday  of  U18     dar  months  then  next  after  the  date  of  the  said  inden- 

date  and  not  of  «  \  •iv^-vk  i- 

thedelifery;  ^^^^9  cause  and  procure  the  said  R.  B^  at  bis  own  ex- 
me^l^n"^^  pence,  to  accept  and  take  a  lease  of  the  said  premise^ 

indenture  dated 

the  S4th  December  1S29.  whereby  plaintifl;  in  oonaideration  of  9441.  laaead  te  ddteduit  a 
houae  and  premiaes  for  ninety-seven  yean,  subject  to  an  agreement  for  on  underiesse  to  A^ 
for  twenly-one  years  \  and  tbe  defendant  covenanted  that  be  would*  wiriiiA  t«ciMy-fbar 
calendar  months  then  next  afler  tbe  date  of  tbe  indenture,  procure  A.  to  accept  a  leaae  of 
tbe  premises  for  the  term  of  tvrenty-one  years  from  Chfiatrnm^f  1821;  mdaiAin  tmm 
A.  would  not  accept  the  lease,  that  he,  defendant,  would,  within  one  calendar  month  nest 
after  tbe  expiration  of  the  said  twenty-four  calendar  months,  pay  to  the  pUtntiff'  a  cartain 
sum  of  money :  it  was  held,  that  die  deed  took  effect  froip  the  day  of  the  date,  aoA  thai 
A;  not  having  aoMpted  the  leasee  defendant  was  liable  to  pay  Uie  sdpulatad  tarn  of  ttioiiey 
at  the  expmaion  of  IfFtDty-five  calendar  months  fiom  the  itm  of  the  deed. 

lor 
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for  the  term  of  twenty-one  yeirs  from  Chrktmat  Datf       IMS* 

lB2lf  determmeble,  ftcj  at  tlie  net  yearly  rent  o^  ice^ 

and  to  exeeote  aad  dclirer  a  oonnterpart  thefecf.    And 

ftirthery  that  in  cate  the  said  R.  B^  wcmld  not  accept 

and  take  the  said  lease  upon  the  terms  aibresaidi  tbat 

then  die  said  Defendant  should  and  wouidy  wit)nn  one 

cademtar  nrontb  next  after  the  end  and  expiration  of  the 

said  twenty«foar  calendar  months^  repay  to  plaintiff  for 

his  absohite  use  7!U.  16«.  ^di    Breaeb,  that  the  defend'^ 

Mit  did  not  withb  the  space  of  twenty-four  calendar 

months  after  die  date  of  the  said  indentare  (and  whfidi 

said  twenty-four  calendar  months  had  long  since  elapsed^) 

caose  or  procure  the  s«d  JZ.  B.  to  accefit  and  tak^  nor 

did,  nor  would  the  said  JB.  B.  accept  or  take  a  lease  of 

the  said  proaiises  for  the  tarn  of  twenty-one  years  firom^ 

&C.,  at  the  yearly  rent,  &c. ;  nor  did  nor  would  the  said 

defendant  cause  or  procure  JB*  JB^  to  execute  and  d»- 

Uvier  a  counterpart  thereo£     And  although  by  means  of 

the  said  several  premises,  and  according  to  the  \\ 

defendant  became  liable  to  repay  to  plaintiff,  within 

calendar  month  next  after  the  expiration  of  the  said 

twenty-four  cidendar  months,  the  said  sum  of  7^.  16<.  M^ 

yet  defendant  did  not  repay  ic^  (although  oOe  calendar 

month  from,  &c.,  had  long  since  expired.)    Plea,  that 

the  said  indenture  was,  in  fact,  executed  and  deli*7ered 

long  after  the  time  on  which  it  bears  date,  to  wit^  cm 

the  8th  of  AprU  1823,  and  that  at  the  time  of  exhilxting 

the  bill  of  the  plaintiff  against  die  defendant,  twenty-five 

calendar  months  had  not  elapsed  from  the  execution^  of 

the  indenture.    Demurrer  and  joinder. 

sCkftfy  in  support  of  the  demurrer  was  stopped  by  the 
Court 
Vot.  IV,  3  O  Dodd 
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}SS(k  ■  \Dadioontrk,  Tfae  question  to  Ik  decided  W  "^^ 
dier  the  itinewidun  wliich  JZ.\S.  vas^to.aocept'&e 
uodeileaiei  was  to  be  computed  from  the  dute  or 'thedc^ 
\xvety:xd  the  lease  to  the  pbrntsff*  It  nuat  be  oomimtai 
from  the  delivery.  The  word  date  means  the  time  wfaeo 
1^  cevtaiD  event  happens;  the  event  to  be  recorded  in 
this  case  was  the  execution  of  the  deed,  and  in  orderia 
fiMilitate  the  ascertaining  of  the  time  when  a  deed  was 
executed^  it  has  been  usual  to  mark  a  date  upon  the 
intrument,  2  BL  Com.  304.  In  Co.  LdU.  4€  i.,  n.  8.  it  is 
said,  '^  Am  on  the  2d  of  Augnstj  1  Jam.^  makes  an  obliga- 
tion to  B^  and  afterwards,  on  the  same  daj,  B,  rdeases  all 
actions  usqae  datum  scriptt ;  the  obligation  b  disdiaij^sed^r 
because  date  is  delivery/'  So  also  in  note  9  to  the  aaaie 
page  of  Cbi  Litt.^  ^^  Lease  by  indenture  of  jg5th  JMmi^ 
15  Car.9  to  have  and  to  hold  from  and  after  die  day  «£ 
the  date  of  these  presents  for  the  term  and  tone  of 
seven  years! from  henceforth  next  and  immediately  en«^ 
sttii^  shall' commence  in  computation  firom  the  ddifttryy 
and  in  point  of  interest  from  the  date  ;*'  and  in  Pt^  v« 
Ikike  ^  Leeds  (a),  Loid  Mansfield  uses  Jaogoi^  of  a 
similar  import*  The  party  is  not  concluded  by  the  dale 
marked  on  the  deed,  but  may  shew  that  it  was  delivered 
at  another  time,  OsAey  v.  Hicks  {b),  Hall  v.  C0Sfmixw<>c) 
At  all  events,  it  may  &irly  be  supposed  in  this  case  that 
the  computation  was  to  be  made  from  the  delivery  fior 
the  defend^ot's  covenant  was  to  procure  the  aceqitancQ 
of  a  lease  by  JR.  B.  within  twen^fimr  months  i^en  ncsstf 
lifter  the  date.  The  words  then  next  refer  to  tfaa  ^m* 
of  the  execution  of  the  deed.     Suf^xxse  Abe  deed  faaA 

not  been  executed  till  more  than  twenty-£ior  jnantha 

% 

(a)  Cwp.  714.  (b)  Ct9>  Jbc.  S63.  (c)  4£uf«  477. 

after 
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afier  the  datte,  it  codd  not  hwe  been  contended  ihttihe       <StfK 
dc&ndmt  was  inmiediately  on  Che  exeoution  of  H  liablo 
lo  an  action  for  a  hnmh  of  eovtannif  yet  that  would  be 
ibe  caaar  if  the  oonputation  were  made  from  the  dat& 

Batlbt  J.  The  qoestion  in  this  case  is  simply  as  to 
the  constraction  to  be  pot  upon  the  words  of  this  deed. 
A  deed  has  no  operation  until  delivery,  and  there  may 
be  cases  in  which,  ut  res  valeat,  it  is  necessary  to  con* 
strne  date,  deiivery.  When  there  is  no  date,  or  an  im- 
possible date,  that  word  must  mean  delivery.  But 
where  there  is  a  sensible  date,  that  word  in  other  parts 
of  the  deed  means  the  day  of  the  date,  and  not  of  the 
delivery.  This  distinction  is  noticed  in  Co.  Lift,  ^^b.^ 
where  it  is  said^  <*  If  a  lease  be  made  by  indenture,  bear- 
ing date  ^th  Majfj  to  hold,  ftc«,  for  twenty^one  years 
licom  die  date,  or  from  the  day  of  the  date,  it  shall  begin 
en  the  27  th  day  of  May.  If  the  lease  bears  date  the  26tb 
of  May  to  have,  Scc^Jrom  the  maiing  hereqf^  or  from  hence* 
farih^  it  shall  begin  on  the  day  on  which  it  is  delivered,  Sec'' 
And  afterwards  it  is  said,  ^^if  an  indenture  of  lease  bear 
date  which  is  void,  or  impossible,  as  the  SOtb  cXVehnuayj 
&c«,  if  in  this  case  the  term^be  limited  to  begin  from  the 
date,  it  shall  begin  from  the  delivery,  as  if  there  had  been 
BO  date  at  alL"  In  AmUt  v.  Brjiam{a\  it  is  said,  **  If  the 
award  had  no  date,  it  must  be  computed  from  the  de* 
livery,  and  that  is  one  sense  of  daius"  The  question 
here  is,  what  in  this  covenant  is  the  meaning  of  datiis  7 
I  consider  that  a  party  executing  a  deed  agrees  that  the 
d^^  tkerei&-menti<xied  shall  be  the  date  for  purposes  of 
conqKitation.    It  would  be  very  dai^erous  to  (illow  a  di& 

(a)  8Xd.Jtaym.1082.  ' 
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fareal  eoMtruction  of  tbe  word  dmitt  ftor  then  if  a  lease  weie 
esccoted  cm  the  SOth  Mardk  to  hxAA  Seam  the  date^  diat 
being  the  25tb,  and  the  tenant  veie  to  enter  andhoU 
aa  if  iitim  that  day,  yo^  after  iSat  cxfttraticNi' of  the  ieaae, 
he  might  defeat  an  ejectment  on  the  ground  that  the 
lease  was  ^woiHid  cm  a  day  aubaequeat  to  ^  Sfith  of 
Manch^  and  that  be  ^d  not  ?hald  firom  thal4ay.  M 
the  authoriticMi  give  a  definite  meaaiag  to  the  word  isk 
ia  gmeral,  hot  shew  that  it  avy  have  a  didiarefit  laeaaii^ 
when  that  is  neoesstiry  nC  res  valeat.  It  has  been  said 
that  the  eoiapatation  couM  not  have  been  intended  to 
be  made  from  the  date  if  the  twenty-fonr  moo&s  had 
dbipied  befiipe  the  eaeeution  of  the  deed.  That  msy  be 
truO)  for  then  the  inleotion  of  the  pailSes,  that  the  eom^ 
pmalipii  ahould  not  be  made  fram  the  date^  would  have 
been  af;fiapen&  Here  the  meaning  of  the  deed  is  plaia^ 
a^d  according  lo  Aot  a  breach  of  covenant  was  com* 
nwlted  before  the  eommenoement  of  the  actioiL  The 
pka  is  therefore  bad. 

IIqliioto  J.  conenrredf 

Jodgnient  for  the  pUinti£  (a) 

(a)  /idfMafeJ.  ««««bf9QtoDU)i0ivia|^ciRWt» 
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The  KuM  agfomt  The  JustieeB  of  SoitiwsET. 


IN  -obedieooe  to  a  writ  <tf  maaalaimiB  ■mnd  by  tfais'  Wbwt  die  d*> 

GcMirt  («)»    tb«  ^slices  At  the  fjl^liaiiy  MKIOIIB  Aur  ed  by  means  of 


tbe  oomiljr  ef  jSoomtM  beard  the  appeal  of  tibeies  TtMCtr  andfl^idotJy 
agaiaat  «i  erdkr  of  ibe  justices  al  petty  aeaskNM,  di»*  ^^^^J^  ^ 
Bliflring  Ihs  apfificaiMm  &r  relief  under  the  S  G.  4.  a.M.  ^Clf^ 
«>  2.,  md  the  Court  then  found  thai  the  appeUaot  had  f^<»">»  ^^ 

^'^  IcM  than  5(x.9 

aufered  damme  to  die  extent  of  dO<.  by  means  of  two  (be  remedy  by 

action  giren  b  j 

aabws  of  com>  the  pvopet^  of  the  appellant,  hating  ob  the  9  6. 1. 

c*  22»  ii  7»  to 

the  Qigbt  of  the  3d  day  of  November  IBSS^  bee»  iviUuUjs  the  party 
uidawiuUyi  mid  naticioufiiy  set  oa  fire  by  sMne  pexvon  f^^  wd  a  *° 
or  peraoDs  uduiown,  at  the  parish  ef  FaMom^  wtthid  the  ^edyrab^ 
hundred  of  fVitUerstoJke,  in  the  county  o{ Somerset i  ami  ^^^^q^^^^ 
that  court  did,  therefore,  order  and  adjudire  the  said  c.33.,  aithou^b 

•^  the  mjary  haa 

sum  of  SO/<y  together  with  the  sum  of  ^2k  ISiai  *d.f  the  not  been  done 

by  a  riotous 

costs  and  charges  incurred  in  that  belialf  to  be  paid  by  and  tumuUuoot 
the  inkabitauls  of  the  said  hundred  of  WinierUoke  to  the  *^^  ^' 
said  appeUant^  subject  to  the  following  case  for  die 
opinion  of  this  Court.  Two  ricks  of  barley  belonging 
to  the  appellant,  Jamn  Twker^  on  the  night  of  the  Sd  of 
November  1823,  at  Yation  in  the  hundred  of  Winter^ 
stoiej  were  maliciously  set  fire  to.  The  appellant  duly 
made  complaint  according  to  the  provisions  of  the 
3  G.  4.  c.  33^  before  the  magistrates  assembled  in  a  petty 
sessions,  duly  held  within  the  said  hundred,  to  recover 
damages ;  and  his  complaint  was  there  dismiesed,  upon 
the  ground  that  no  riot  or  tumult  was  proved  to  have 

(a)  See  iUar  T.  Tucker^  9B,^C  544» 

3  O  3  existed 
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1^25.  existed.  Upon  the  trial  of  the  appeal  again^l  that  ad^ 
f^^Kivd  jiidicatioii  ^b^  appellant  tendered  his  examination,  taken 
Ai^otiT  of  ^'^  ^'^^  ^^  ^^  petty  sessions  agreeably  to  the  9  0. 1» 
Ai'^n»»«  C.252.,  iHiich  was  rejected.  The  Court  BAnimA  iht 
evidence  of  the  party  aggrieved  and  his  witnesses,  eon« 
ceming  an  nnlawfiil  and  knalicious  fire,  and  the  amoime 
of  the  damages  sustained  diereby,  without  any  evidenoe 
of  any  riotous  or  tumultuous  assembly,  and  found  that 
the  appellant  had  sustained  damage  by  means  of  an  tm- 
lawful  and  malicious  fire  without  any  riotous  or  tnmid^ 
tnous  assembly,  and  made  the  above  order  upon  die 
hundred  of  Winierstoke.  The  questimis  for  the  Onnt 
were,  first,  whether  under  the  stat  S  G.  4.  c.  95.  the 
sessions  were  authorised  to  make  such  cm  order  witbovt 
any  proof  of  a  riotous  or  tumultuous  assembly ;  seoondly^ 
whether  the  above  evidence  was  properly  admicted  upOi 
such  appeal. 

C.  F,  Williams  (with  whom  was  Jeremy)  in  support  of 
the  order  of  sessions.     The  injury  sustained  by  the  ap- 
pellant TW^^was  originally  provided  for  by  the  stat. 
9  G.  1.  c.  22.  5. 7.,  but  it  having  been  found  expedient  to 
avoid  the  expence  of  bringing  actions  under  that  and 
several  other  statutes  where  the  damage  sustained  is  less 
than  SO/.,  the  right  <  of  bringing  such  actions  was  taken 
away,  and  a  summary  remedy  given  by  the  stat^  S  6.4. 
c-  33.  to  the  party  grieved.     It  will  be  contended  that  tbe 
new  remedy  is  applicable  only  where  the  injury  has  been 
done  by  a  riotous  and  tumultuous  asscfmbly;  bat  die 
.  old  remedy  is  taken  away  in  all  cases  of  unlawfially  and 
.   maliciously  setting  fire  to  any  house,  bam,  &c^  wfaetfa^ 
by  a  riotous  assembly  or  not,  and  there  can  be  no  doubt 
that  tlie  legislature  intended  the  new  remedy  to  be  co- 

€9Ltttt8ive 
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tttenti^e  wkfa  the  old  one.    Then  with  respect  Co  the       IMf  t 
•videncei  the  respondents  cannot  complain  of  the .  ex-     _.    ^^ 
amioation  of  the  party,  far  that  was  rendered  tuiavoid*       yw^ 
Me  by  the  ofagection  which  they  took  to  the  admission 
of  his  .exaQiination  at  the  petty  sessions.     Besides,- the 
6ct»  to  which  he  deposed  were  amply  proved  by  other 
witnesses.    (He  was  then  stopped  by  the  Court.) 

Bernard  and  Earl  contriL  The  stat.  9  G.  1 .  c.  82.,  com* 
moDly  called  the  Black  Act,  was  made  at  a  time  when 
depredations  were  committed  by  great  numbers  of  per- 
sons who,  in  Blac.  Com.  (a),  are  compared  to  the  followers 
ct  Bobin^boodf  and  it  is  probable  that,  although  riotous 
assemblies  are  not  expressly  mentioned  in  the  act,  yet  it 
wiU  passed  with  a  view  to  prevent  injuries  committed  by 
numbers  of  persons  acting  in  concert.  If  that  were  so^ 
then  there  is  a  good  reason  why  the  legislature  should 
limit  the  remedy  given  by  the  3  Q.  4.  c.  Sd.  to  cases  of  in- 
juries done  by  riotous  and  tumultuous  assemblies*  It  is 
difficult  in  any  other  way  to  account  for  the  introduction 
of  the  words  ^^  riotous  and  tumultuous  assembly  of  per- 
sons" at  the  end  of  the  first  section.  Why  should  the 
legislature  limit  the  remedy  for  the  loss  of  a  thrashing 
machine,  to  cases  where  it  has  been  so  destroyed,  and  give 
•  a  more  comprehensive  remedy  where  a  barn  or  out-house 
has  been  burnt  down.  But  whatever  doubts  may  exist  as 
to  the  intention  of  the  legislature,  it  is  manifest  that  no 
remedy  is  given  in  this  case.  The  power  given  to  the 
justioes  at  petty  sessions  is  summary,  and  therefore  to 
be  construed  strictly.  Now,  sect.  2.  requires  the  party 
grieved  to  give  notice  ^^  of  such  riotous  and  tumultuous 

(a)  4£hek,  Omu'246, 

>  9  O  4  assembly 
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qf  tbe  low  9ii9ftB(md;''  find  uftm  llurt  ixiCice'«Mttiiif 
prMe^iflei  •iW'io  be  taken.  If  bo  snob  wenUy  beer 
triten  iPtoe%  tbe  |MMrty  cnnoi  give  the  netiee  retfAf^ 
ee  the  firn  step  4ewefds  obteiabig  vdief.  il0M%  id  tlkm 
i$m^9Mim$  power  k  given  to  a  icertna  triboaai  to 
adminirter  ibe  lelief  poioted  out  bjr  die  atetoto.  Out 
the  power  of  that  tribuntd  is  limited.  The  jmdoee  et 
pfjtty  fe^iQM  fiipe  ^  to  bear  md  e^yanwW  tbe  pet^ 
gi^ieeedi'  fwd  fain,  witDeasea  toecbi^g  aaid  comaami^g  siwii 
xjetoua  and  wwltiKNM  a«e»b^  eod  die  deinaga  <i0)^ 
auateuied*"  U  w  thecefore  »  meeb  bqFond  tbev  ««• 
iboritar  <a  inquire  iqto  e^d  gWe  selicf  fee  s  ceeaat 
i|06tttreid  Bffntmf  aa  fiir  a  higb«ra]r  sohbaiy.  J»  to  the 
aecoad  po«Dt»  the  eon^iaaet  waa  iaapreperljr  adaaititai 
na  a  wi|naaa»  It  i^  e  fMidaaieBlel  rale  of  evidenecv  that 
a  :pat^  iolereated  ia  not  to  be  heacd^  It  rofwea  the 
authority  of  aq  a^  of  ^ariianieAt  to  get  rid  of  the  ol>* 
jfC«doD»  By  ibe  ac4  in  <|ett>tioi]f  the  evidence  of  the 
paely  wee  edoiisaible  «t  ihe  petty  aeaakma  bei  Bot  ob 
tbeappenL 

.  B^inUBK  J.  AUhoQgb  it  ia  matuleal  that  tbeie  ia 
aeme  ieai'eemgy  Uk  ibe  3G»4.  e,  3&.»  end  an  oaMaaioa 
ter  pfowide  in  Idraia  for  the  eaae  now  before  the  Gooit^ 
yetr  taking  the  whole  of  the  o^  tcgetbery  it  cannot  he 
dieuhied  tbat  Ibe  paiety  grbved  in^  this  case  ia  enlilbd  iw 
a  re^eedy^  and  that  his  testioiooy  waa  proper^  leocived 
l^  the  ««e»icHi$»  The  obyect  of  the  atalaite  in  gafHtiirafc 
waa  merely  to  enbsitiiute  a  new  mode  of  giwBg  edief  ia 
oertaui  eaeea in  Ueu of  the ekl ona^ mkA  it doeanot pKi»* 
fess  to  take  away  the  remedy  in  any  caae  where  it  bad 
before  been  given.    The  preanble  redtes  seven  acts  of- 

par- 
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piriiMnptot»^  of  Attn  ^dating  toacn  iotm  by  tiotow  Ittti 
Willnmrilnmig  tmeiblies;  mdih%9CL  l.r.ll2.  #.7^ 
vdatiitg.to  Ike  olfeooe  ia  qucstioi^  «tid  bpmJting  of  llMti 
due.  «9q[>ieiaoD  as  to  riotous  BMtmblits,  is  omitted,  b 
Ihcpproomk :  *^  And  wboraas  ^rett  eftpences  ars  in* 
WfYod  in  reoof«rii^.a  oonapepsation  for  snudl  dsmagci 
bjr  prootedi^g  vader  acyons  at  law«  ia  conqiUaiice  with 
tiie  dinctioas  of  the  Bsid  recitad  actst  the  costs  groatfjr 
jamaadijig  in  vnuy  iastaiKies  the  amouDt  of  the  damages : 
aSbd  wbevaai^  for  tbe  relief  of  tha  inhaUtants  of  s^ 
'laral  ciliee,  ^tc^  id  whiob  sudi  miscbief  may  be  done 
by  riofeoos  and  disorderly  parsonsi  or  may  be  done  imftiiD- 
^fidfy  tmd  maliciaiafyy  it  wiU  be  attendeil  with  great  pabHe 
haoefi^  tbat  the  damages  not  exceedii^  a  certain  amount 
Aall  Ise  reooveied  by  a  shorter  and  aaore  summary  |Mro- 
cem  than  as  directed  by  the  said  rseitad  acts ;  be  k 
ibsrefoie  eaacted,  8ic*^  The  words  unls^ajfiiify  4md  ma^ 
ikhuify  9ge  not  miimportant^  being  applicable  to  the 
9  G.  !•  c» 92^  and  not  to  the  other  statates  recited.  It 
is  manifosty  therefore^  from  the  preamble,  that  the  new  st*** 
.  tute  was  intended  to  apply  to  cases  within  the  9G.  U  c.29. 
im  7.,  in  the  same  manner  as  to  those  within  the  other  ro- 
oited  acts.  It  then  omcts,  that  where  the  damage  shall 
BOl  eomeed  SO/,  do  action  shall  be  maiotaiiied  for  or  on 
aiKKHiDt  of  the  loss  sustained  by  the  demolishing,  &4^ 
wlioUy  or  in  part  of  any  churdi,  dkapel»  &c.  or  any  dwel- 
Ui^g4iot»e,  barai  tcc^  by  any  persons  riotously  aod  tu^ 
mollwottsl  J  asatmbled ;  and  so  it  goes  through  tbe  several 
racibad  acts,  bagiimmg  the  enaetmeot  as  to  each  with 
<^  for  or  on  aecount  o("  and  repeating  the  expressionas  Ho 
riotoos  and  tamnkoous  aasemblies,  aatil  it  comes  to  tbe 
9»0A.  C4 98^  aato  which  it  says,  *^or  for  or  on  acoauiit 
of  the  Joss^  iajm^jor  damage  sustained  by  tbofmAitgNb^ 

or 
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*t9tS*       or  tnaliekmsfy  kilfiog  or  maaming  of  any  cattle,  xmHSag 
__  down  or  destroying  any  trees,  setting  fire  to  any  hcaa^ 

dgrimti       bam,  or  out-bouse,  bovel,  oock,  mow,  or  stack  of  oomi 
atraw,  bay,  or  wood,"  dropfMng  the  expresnoa  ^b^ 
any  persons  riotously  and  tumultnously  assonbled  f*  and 
tben  there  is  a  new  sentence ;   '^  or  &r  or  on^aceoimC  of 
tiie  loss,  injury,  eft  damage  sustained  by  the  setting  fire 
to  or  destroying  any  ricks  or  thrashing  madimes,  by^ 
act  or  acts  of  any  riotous  or  f  nmnitaoas  assembly  ef 
persons."     The  latter  provision  is  inapplicable  tb 
thing  in  the  9  0. 1.  ^.92.,  or  in   any  of  tbe 
acts,  and  must,  therefore,  be  ccmsidered  as  neve 
plusage,  unless  it  was  introduced  fer  the  purixise  t£ 
giving  a  remedy  where  none  existed  before.    The  &st 
section  then  says,  that  where  any  boose,  &c.,  has  been 
so  destroyed,  or  such  killing  of  cattle,  or  setting  fire  ta 
any  house,  outhouse,  bam,  &c.,  done  o^  committeci, 
the  loss  shall  not  amount  to  SOf.,  the  amooat  of 
damage  shall  be  recovered  by  the  wajrs  and    means 
thereinafter  mentioned.     The  word  9iuk  in  that  part  of 
the  section  must  refer  to  the  injuries  mentioned  in  the 
the  first  section,  and  the  setting  fire  to  houses,  too. 
there  described  is  an  unlawful  and  malicious  setimg  fic^to 
them,  without  the  intervention  of  a  riotous  and  tamnltnoaB 
assembly.    Now  one  would  naturally  expect  the  ways  and 
means  of  obtaining  relief  to  be  adequate  to  all  the  cas^ 
which  had  been  before  mentioned.     But  that  part  of 
the  second  section  which  points  out  the  means  of  obtui^> 
ing  relief^  says,  that  where  any  house,  &c.,  shall  be 
destroyed,  or  any  such  killing  or  maiming  of  cMkde,  &&, 
or  setUng  fire  to  any  house,  &c.,  stack,  or  mow  of  com, 
shall  be  done  or  committed,  notice  shall  be  given*    But 
then  the  statute  requires  that  the  notice  shall  be  *'  of 
0  such 
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•adixiotoiis  assembly  Wing  taken  place;'*  and  it  has  .1M5* 
beca  wdi  argnec^  that,  accurately  speakingfi  that  can  only  ,-  ^^ 
apply  to  caaes  where  there  has  been  such  an  assemblr*  ^igtimtt 
The  cooaaqneRce,  however^  of  that  construction  would 
be,  to  leave  one  species  of  injury  without  any  redress^ 
althoogh  the  legislature  plainly  intended  to  provide  fi>r 
it  I  llierefere  Aink  that  we  mnst  not  construe  the  sta- 
tute-literally,  but  that  the  notice  of  the  riotous  assembly 
most  be  taken  to  have  been  inserted  as  an  instance  only, 
and  that  the  statute  mnst  be  read  as  if  notice  of  the  affsnet 
hod  been  required,  so  as  to  make  the  remedy  co-ex* 
tensive  with  all  the  cases  before  mentioned.  If  that  be 
Ae  right  construction  as  to  the  notice,  the  same  must  be 
iq>plicable  to  the  fourth  section,  which  gives  power  to 
the  justices  at  sessbns  to  hear  and  examine  the  party 
grieved  and  his  witnesses  <^  touching  such-  riotous  as- 
eenaUy/'  That  section  mentions  the  party  grieved  ge* 
fierally,  not  the  party  grieved  by  the  acts  of  a  riotous 
assembly;  it  must,  therefore^  be  considered  as  extending 
to  the  party  grieved  by  any  bf  the  oiTences  before  spe- 
dfied  in  the  act.  For  these  reasons  I  am  of  opinion, 
that  although  there  has  manifestly  been  some  mistake 
in  penning  the  statute,  yet  the  proper  constructicm  oS  it 
is  to  make  the  second  and  fourth  sections  co-extensive 
with  the  cases  to.  which  the  recited  acts  were  applicable. 
Upon  the  other  point  I  have  no  doubt  that  the  sessions 
on  the  appeal  might  hear  the  same  evidence  which  the 
statute  makes  admissible  at  the  petty  sessions. 

HoLHOTD  J.  concurred.  .    . 

Rule  discharged,  (a) 

(a;  ZMledaUJ,  was  abwDt  on  the  circuit. 
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BioG«  and  Ofcben,  Ajssignees  of  CoLiris%  a 
Bankrupt,  agaimi  Cox. 

I>«^n^^  ASSUMPSIT  for  goods  sold  and  deUv^ied,  and  on 
•  bMAniptfor        .  the  mooe;  oou0ls»  allying  the  promiKs  le  favpe 

the  bttkrapt,  beea  made  to  the  baokropt  before  his  budvoplcy. 

^^mMlcto  There  was  also  a  count  upon  an  aceount  ststed  wkh 

brakrui^,  '  ^®  plaiatifis  of  joaontes  due  to  them  aa  assijgHee^  and  a 

^^^^^^ll'^^  promise  to  them  to  psjf  Ae  monej  then  ibiuid  due. 

^Jf^°'  Flea,  that  before  the  exhibitrng  of  the  bU^  of  the 

^'^^^    ^^  plauUidEu  and  before  CMer  became  banhnmtft  he  sued 

a  former  action  *^  '  "^ 

brought  by  tho  and  prosecttt^  put  of  King's  Qench  uatnst  the  deleod^ 

banknipi  upon 

the  nme  pro-  ant,  a  writ  of  Capias  ad  respoodeadiun,  and  (tecbmd 

hit  bwknipicj,  ijgainst  the  defendant  in  a  plea  of  trespass  on  tbe  esse 

ingt^nSS^  ^4>on  the  Terj same  ideatical  promisss  in  the dectaratjog 

^TpC 'm^  in  the  present  suit  raeotioned^.prout  patct,3ux  and  tibat  the 

^^ '  the*^^  ^^  former  suit  so  brou^t  and  pnwecnted agsinsl  de^ 

mcr  action  fendant  by  CMtr  is  still  d€$)endiag  in  the  Kh^s  Beneb^ 

brought  upon  whereof  plaintifi  afterwards  and  before  the  oommenoe- 

tho  account 

itatad  with  Um  meut  of  this  suit  had  notice  wherefore  he  prajed  jlidg- 
M^gnccs ;        (acnt  of  tbe  bill  in  this  suit.    Demnrrer  and  joinder* 

secondly,  be- 
causa  thcat- 

nST^nSI^         ^- Pollock  in  support  of  the  deiaurrer.     There  am 

mnlft^*^^  two  otgections  to  thia  pleai  firsts  it  puts  forwaidaaa 

wished  it.         defence  the  pendency  of  a  salt  bjr  tlie  banl^opl^  whidi 

neither  be  or  tbe  assignees  are  competent  to  continue. 

The  defendant  may  plead  to  it  the  bankruptcy  of  the 

plaintiff  pais  darriea  continuance^  Kinnear  ?•  TarrantJIfi) 

(a)  15Ai^6tS. 

Secondly, 


BatletJ.  It  18  dear  that  this  plea  k  bad  wid» 
Inference  to  the  count»  upon  the  account  stated,  whicb 
is  not  founded  npmi  one  of  dM  promises  in  the  fev^ 
mer  action,  and  being  bad  as  to  that  it  ia  bad  in 
teto.  Agana,  Ehmeetr  ▼,  Tmrrant  is  a  dedsiiw  answer 
on  the  merilsc  It  does  not  appeiur  how  fi»  the  action 
commenced  by  CdBier  has  proceeded*  but  fioir  any 
Atlng  that  appearsj  the  defendant  may  now  ptead  the 
bankmptcy  of  the  pldntiff  in  bar  of  it  The  judgment 
of  the  Conrt  in  Bmtear  y.  Tarrant  corrected  die  former 

(a)Slfafc804.  (d)  1  Cbnyft.  so. 

decisions 


Cm. 
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Secondly,  the  pvesent  declaration  contains  a  oouni  upon  1SM« 
a  promise  to  the  plaintiffs,  it  is  clear  that  the  bankrupt 
could  not  sue  upon  that  in  the  former  actioD,  and  evi- 
dence of  any  transactions  between  the  defendant  and 
OoBier  before  his  bankruptcy  would  not  support  that 
ooant 


Hutdmson  cootriL  The  substantial  question  is,  wlie> 
ther  the  same  evidence  would  or  would  not  support  the 
two  actions,  otherwise  a  judgment  in  trorer  could  not 
be  a  bar  to  on  action  for  money  had  and  received,  but 
that  it  may  be  so  was  decided  in  Kitchen  v.  Campbett.  (a) 
{BayleyJ.  Can  you  contend  that  if  the  declaratiob  in 
the  present  action  had  contained  no  count  but  that  upon 
the  account  stated  with  the  plaintifi,  they  could  have 
recovered  without  giving  evidence  of  something  that 
passed  after  the  bankruptcy  ?3  The  isame  account  may 
have  been  stated  with  CoJHer  before,  and  the  pbindfli 
after  iint  bankruptcy,,  and  die  suits  being  substantially 
the  same,  the  pendency  of  the  one  may  be  pleaded  ift 
abatement  of  die  other,  Btyee  v.  Douglas  (&)• 


\. »,». 
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lJtS»  decisioiis  in  which  it  was  fadd  that  aflBi(pK9  might  cott* 
tinae  nits  oommenoed  by  the  btfikrapiy  and  dumied 
tWfe  defendants  might  insist  npon  stopping  sach  floifes 
and  fivoe  the  assignees  to  becoaie  pfauatifl^  so  that  it 
might  appear  upon  the  record  to  whooi  die  payment 
compeUed  by  the  judgment  was  made.  But  if  assigiiees 
cannot  continue  an  old  action,  it  is  dear  that  they  may 
commence  a  new  one  in  their  own  names.  The  plea  is, 
therefore^  insufficient,  and  the  defendant  must  answi^ 
over. 

Respondeat  oosCer* 


M^^M.   ,  m^.  r/w^*wm^^'  Mitt  \^\mjr^f 

JoHNm>N£  agaimt  Hudlestomb,  Clerk,  and 
^9r^  •^     ^^^  /  '  Another. 


AtMMDtMd    T^ECLARATION  in  replevin.    Avowry  thai  befom 

under  a  demiw   ^^ 

from  the  26th  aod  at  the  time  of  making  the  demise  theremafier 

dttv  of  3i£oTd^ 

for  one  ytat  mentionedt,  and  before  and  at  the  sidd  time  wheB»  kc^ 
•  Jo^  ftnd  '  the  defendant  Hudltstone  was  seised  m  his  demesne  ks 
^Mm^^*'^  of  fee  of  and  in  the  tenements  and  premises  demised^ 
from^Yatf1<r  ^  which .  the  dwelling-house  and  ont-hoose  in  whid^ 
vew,  forw  ^^  ^^  p|^  and  parcel,  and  being  so  seised  therelofoie 
wiord  and      and  before  the  said  time  when,  &&,  to  wtl^  on  the 

tCDftnt  abottld 

rctpccdTtiy  24th  dHarok  1621,  at^  &c.,  demised  to  the  plaintiff  c^tata 
temmt,  after      tenements  and  pronises  of  which,  the  said  dwnUingi^&oQae 

haTing  held 

more  than  one  yeak*,  gave  a  parol  notice  to  the  landlord  lefli  than  cix  oettftt  Mbn  Ae 


85th  day  ofMarch»  that  be  would  quit  on  that  day,  and  the  landlord  aooepled  and  awented 
to  the  notice  i  Held,  on  demurrer  in  replcrm,  that  the  tenancy  was  nM  therel 


thereby 
mined,  there  not  having  been  either  a  sufficient  notice  to  quit|  or  a  sunepder  in  wnt|m^ 
or  by  operation  of  law,  within  the  meaning  of  the  statute  or  finuds. 

Held,  secondly,  that  the  tenant  having  holden  over  siW  the  ezpizpfiloil  of  ^e  tine 
mentioned  in  the  notice  to  quit,  the  landlord  was  not  entiUed  to  distrain  for  double  rent 
under  the  statute  11  G.  8«  c  19.  t.  IH.  toasmuch  aa  that  statuie  applied  to  libo^e  cases  mAj 
where  the  tenant  bad  the  power  of  determining  his  tenancy  by  a  notice,  and  where  1m 
actuilly  gave  a  rtlid  notlM  iufficient  to  detenaiae  tU  ^ 

and 
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aad  •atHbcHae  vnos  part  and  parod)  to  hold  the  same  to       1AM» 
the*  fthrinrilF  froot  Ai  USth  March  mebaitfe  then  nexiffar 
omit  jfear.ikeTk  neo^'  enadt^^  andjidfy  to  he  complete  tmd 
end^' anisajhm. year  to  year  for  so  long'  time  as  ike 
d^miamt.  and  the  plaint^  sktndd  respectrodg  jleau^  at 
the  veot'or  sum  of  52/L  >Oai  payable  half«7early,  on  the- 
29th  September  and  25lh  March  in  eyery  year.    By  yirtne 
of  which  demise,  the. plaintiff  on  the  2^xh  March  1821, 
entsred .  into  *  and    upon  the  said  demised  tenements 
and  premises,  and  was  possessed  thereof.     And  being 
so  possessed^  before  the  25th  of  March  1824,  to  wit, 
on  the  19th  December  1825,  at,  &c.  gave  the  defend- 
ant, JFf.,  notice  that  he,  plaintiff,  would  quit  and  deliver 
up  possession  of  the  demised  tenements  so  by  him  holden 
as  ofiaitsaidy  on  the  said  95th  di^  of  March  1924,  and 
the  defendants  in  feet  say/  that  the  plaintiff  did  not,  nor 
would  on  the  day  and  year  last  aforesaid,  quit  or  detirer 
up  possession  of  the  said  demised  tenements  and  premiaesi 
pvrsttSEnt  to  the  notice,  bat  refused  so  to  do,  and  held 
over  and  continued  in  possession  of  the  demised  tone* 
menta  and  premises  from  the  day  and  year  last  aforesaid, 
until  the  said  time  when»  ftc.,  whereby  the  plaintiff  be^* 
came  liable  to  pay  to  the  defendant  ii*.,   during  the 
time  he  so  continued  in  possession  after  the  25tfa-  Bfarch 
1^24  as  aforesaid)  the  yearly  rent  or  sum  06  \06l^' 
bsing  at  'the  rate  of  double-  the  rent  or  sum  whioh  4he ' 
{daintiff.  would  otherwise  hare  paid  in  case  the  said 
noiioe  had  not  been  so  given.    And  because  the  sum  of 
52Z.  10^.  of  the  said  rent  or  sum  of  105/.  for  one  half 
year  next  before  and  ending  on  the  29th  of  September 
1.824,  and  ftdm  thence,   until,  and  at  the  said  time 
when,  ftc,  was  diie^  &c.,   in  arrear  from  the  plaintiff 
to  the  defendant,  ff.,  he  in  bis  own  rigbti  welt  avowed,* 
K   .  .  and 
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tnrnmtyfjpom  year  to  year,  bot  it  witt  be  argoed  thftt  die  iML 
MBent  of  tbe  laniflord  to  the  notice  to  quit  aiade  it 
operate  as  a  present  surrender  of  the  tenant's  interest 
▲t  the  tisM  when  that  notice  was  given,  the  tenant  had  a 
•nhaisring  term  in  the  premises,  and  then  Iiy  the,  statute 
of  frauds  that  term  could  not  be  surrendered,  except  by 
note  in  writing,  or  by  act  and  <^ration  of  law.  MdUet 
V.  Brajfiu.  (a)  The  notice  to  quit,  unless  it  were  bind* 
iag  on  the  tenant  at  the  time  when  it  was  given,  was 
no  more  than  a  proposal  on  the  part  of  the  tenant  to  quit 
at  a  ^ven  period,  which  the  landlord  might  or  might  not 
agree  to.  If  the  landlord  did  assent  to  it  immediately,  it 
would  then  op^vte  as  an  agreement  between  the  landlord 
and  tenant  that  the  latter  should  yield  up  his  interest  at  a 
^ven  period,  but  a  surnender  is  an  actual  yielding  up  of 
an  estate  for  life  or  year  to  him  that  hath  an  immediate 
estate  and  reversion.  It  would  be  directly  contrary  to 
the  intention  of  the  parties  to  construe  the  agreement  in 
this  case  as  a  surrender  at  the  time  when  the  notice  to 
quit  was  given ;  and  when  it  expired  the  tenant  refused 
to  yiehl  up  his  interest.  But  assuming  that  such  an 
agreement  might  operate  as  a  surrender,  either  at  the 
time  when  the  notice  to  quit  was  given,  or  when  it  ex-^ 
pired,  it  would  so  operate,  not  by  act  and  operatioa 
of  law,  but  by  reason  of  the  agreement  of  the  parties  ;< 
and  the  statute  of  frauds  then  requires  that  such  a 
surrender  should  be  in  writing.  This  is  distinguish- 
able fr<mi  JVomas  v.  Coot  (&),  because,  in  that  case, 
there  was  an  actual  change  of  possession*  Besides,  the 
CSourt  of  Exchequer  harve  decided  iipon  tins  very  notiee 
in  Doe  demise  ^  Hudlesion  v.  Jeinskme  (c),  that  although 

((|i)  S  Oamai.  104.    {i\iS.^A.l  19.    (c)  1  WOtland  r.  rrnnge.  Hi. . 
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JHffiff*  it  W9S  assented  to  bj  the  landlowl,  that  did  not  emtidn 
him  to  maintain  an  ejectment.  It  ^>peared  that  dft&t, 
the  landlord  bad  accepted  the  offer,  he.  gav^  ootica 
that  the  estate  would  be  let  by  auction  on  the  6tb  of 
January  1824,  and  that  Johnstone  attended  the  lettiq^ 
and  offered  a  rent  of  40/.  a  year>  but  another  peisoA 
offered  B2U  a  year»  and  was  declared  the  tenanU  Jafes* 
stone  then  proposed  the  same  sum^  but  his  proposal  was 
rejected,  and  he  refused  to  quk.  It  was  coptcnded  that 
the  tenant's  offer  to  give  up  the  possessioa  at  the  end  of 
the  year,  and  the  acc^tance  of  that  oSkx  by  the  landkMpd 
followed  by  the  reletting  of  the  premises  (which  leaust  he 
taken  to  have  been  wilh  the  tenant's  oonsait)  araouulei} 
to  a  surrender  by  act  and  operatbn  of  law^  vntfain  the 
statute  29  Car,  c.  S. ;  and,  secondly,  that  thm^  wa»  a 
mutual  agreement  to  waive  half  a  year's  notice  in  wiiU^gr 
and  adopt  one  by  parol  within  that  timef  that  the  latter, 
therefore,  was  a  reasonable  notice,  and  that  the  law^  re^ 
quired  nothing  more ;  but  it  was  held  that  the  tenancy 
was  not  determined,  there  not  having  been  ^ther  a^ 
suffident  notice,  to  qnit,  or  a  surrender  by  operation 
of  law. 

Assuming,  therefore,  that  the  tenancy  has  not  been 
determined,  Uie  question  then  is,  whether  the  landlord 
is  entitled  to  distrain  for  double  rent  under  the  statute 
1 1  G.  2.  C.19.  s.  18.  in  consequeooe-  of  the  teoan^s  hav?* 
ioff  given  a  notice  to  quit,  which  was  &<^  hin^jng  either 
upon  him  or  the  landlord.  The  mischiefs  intended  to  be 
remedied  are  specified  in  the  recital  of  that  sectioiu  The 
object  of  the  legislature  appears  to  have  been  to  .remyodj 
the  inconvenience  resulting  to  landlords  where  tenants 
having  power  to  determine  leases  by  giving  notice  Co 
quit,  rdfuse  to  deliver  up  possession  when  the  landlord 

has 
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has  agreed  with  another  tenant.  The  statute,  therefore,  ,  l^9& 
contemplates  a  case  where  a  landlord  is  put  to  inconve* 
nience  in  consequence  of  the  tenant's  giving  a  notice  to 
qtiit^  bj  which  the  tenant  had  power  to  determine  his 
lease.  Now  the  tenant  in  this  case  had  no  power  to 
determine  his  tenancy  by  the  notice  which  he  gave,  and 
tliat  must  have  been  known  to  the  landlord,  and,  there- 
fore, }ie  could  not  sustain  the  inconvenience  contem- 
plated by  the  statute.  This,  therefore,  was  not  a  case 
withfin  the  mischiefs  intended  to  be  remedied.  It  is 
true  that  the  enacting  words  of  the  section  are  larger 
and  sufficient  to  comprehend  the  present  case,  but  they 
most  be  construed  together  with  the  words  of  the  recital^ 
and  eflect  must  be  given  to  all  the  words  of  the  section : 
The  enacting  words  are  ^  that  in  case  the  tenant  give 
notice  of  his  intention  to  quit  at  a  time  mentioned  hi  the 
notice^  and  does  not  ddiver  up  possession,  then  he  shall 
pay  double  rent''  Now  construing  these  words  with 
reference  to  the  mischief  to  be  remedied,  viz.,  the  incon- 
Tenience  resulting  to  landlords  in  consequence  of  tenants 
who  have  power  to  determine  their  leases  by  giving 
notice  to  quit,  refusing  to  deliver  up  possession  wheh 
Ae  landlord  has  agreed  with  another  tenant;  the  noiice 
of  the  intention  to  quit,  mentioned  in  the  enacting  part, 
jaixxst  be  a  notice  by  the  giving  of  which  the  tenant  has 
po<^er  to  determine  his  tenancy. 

There  is  no  authority  to  shew  that  a  tenant  is  liable 
to  double  rent  where  his  tenancy  has  not  been  duly 
determined  by  a  valid  notice  to  quit.  In  Timmins  v. 
Batdinson  (a)' it  was  decided,  that  a  lease  by  parol  was  a 

(«}  sBitiTkieos. 
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l^i*  koldiog  over  within  the  statute,  and  that  a  parol  notice 
to  quit  by  the  tenant  was  sufficient  to  make  him  BaUe 
for  double  rent  in  case  he  held  over ;  and  although  the 
notice  there  was  to  quit  at  the  end  of  three  monibs,  no 
question  was  made  as  to  the  validity  of  the  notice  m 
that  respect  Messenger  v.  Armstrong  {a)  is  not  in  point, 
because  that  was  an  action  for  double  the  yearly  value 
after  notice  given  by  the  landlord,  as  appears  bjf  Sd* 
wt/rfs  N.  P*  712.  n.  In  Farrance  v.  jEtttT^/on  (i),  a 
tenant,  from  year  to  year,  gave  his  landlord  notice  to 
quit  as  soon  as  he  got  another  situation,  but  did  not 
quit,  and  Lord  Eilenborough  held,  that  he  was  not 
liable  for  double  rent,  and  he  intimated  an  opmion 
that  the  notice  must  be  one  binding  upon  the  landlord. 
The  statute  4  6. 2.  c.  28.  applies  in  terms  to  those  cases 
only  where  the  tenant  holds  over  after  the  determination 
of  his  term.  The  statute  1 1  6. 2.  c.  19. 5. 18-  is  a  statute 
in  pari  materia,  and  ought  to  be  construed  with  reference 
to  the  enactments  of  the  former  statute.  The  former 
statute  gives  the  landlord  double  the  yearly  value,  if  the 
tenant  holds  over  after  a  notice  to  quit  given  by  the 
landlord.  The  latter  statute  gives  double  the  yearly 
rent,  if  he  holds  over  after  a  notice  to  quit  given  by 
himself. 

Parke  contril.  It  does  not  appear  by  the  all^ation 
in  the  plea  that  the  notice  to  quit  was  not  a  notice  to 
quit  at  the  end  of  half  a  year.  The  allegation  is,  tliat 
the  notice  was  given  less  than  six  months  before  the 
25th  March  1824.  But  that  may  mean  calendar  months, 

(a)  1  r.  22.  53.  (fr)  2  Campb,  591. 

and 
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and  if  so»  there  might  be  more  than  half  a  year's  ooiioej       1884* 
and  Doe  v.  Green  (a)  is  an  authority  to  shew  that  a  notice 
for  le&s  than  six  calendar  months  is  sufficient.    But} 
assumii^  that  it  does  sufficiently  appear  that  less  than 
)ialf  a  year's  notice  was  giTen,  still  that  notice  having  bean 
accepted  and  assented  to  by  the  landlord^  was  sufficient  to 
determine  the  tenancy  on  two  grounds ;  first,  because  the 
parties  agreed  to  consider  it  a  reasonable  notice  tp  quit; 
secondly,  because  it  operated  as  a  surrender,  by  operation 
of  law.     But  assuming  that  the  tenancy  was  not  deter- 
n^ined,  still  the  tenant  having  held  over  after  having  given 
a  notice  to  quit,  the  landlord  was  entitled  to  distrain  for 
double  rent.     At  all  events  he  is  entitled  to  recover  the 
single  rait     As  to  the  first  point,  the  parol  notice  to 
quit  in  less  than  half  a  year  having  been  accepted  and 
assented  to  by  tlie  landlord,  is  sufficient  not  to  destroy 
the  tenant's  then  subsisting  term  for  the  current  year, 
but  to  prevent  the  commencement  of  a  new  term^  which 
otherjf ise  would  commence  at  the  beginning  of  the  fol- 
lowing year.     The  interest  of  the  tenant  in  the  premises 
for  the  current  year  could  only  be  determined  by  a  sur^- 
render  in  writing,  but  it  does  not  therefore  follow  that  a 
new  interest  for  a  second  year  may  not  be  prevented 
from  commencing,  by  a  notice  which  both  parties  have 
agreed  to  consider  reasonable.    The  nature  of  a  tenancy 
from  year  to  year  is  thus  explained  by  Lord  Man^fiddj 
in  Right  v.  Darby,  (b)     ^^  If  there  be  a  lease  for  a  year* 
and  by  consent  of  both  parties  the  tenant  continue  in 
possession  afterwards,  the  law  implies  a  tacit  renovation 
of  the  contract*    They  are  supposed  to  have  renewed 
the  old  agreement,  which  was  to  hold-  for  a  year.     But 

(a)  4  Esp.  iV.  P.  C.  198.  (6)  1  T.  JR.  159. 
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]8f5«  then  it  m  necessary,  for  the  sake  of  conveaieace,  tbat  if 
ather  party  should  be  inclined  to  change  his  mind,  be 
shonld  give  the  other  half  a  year's  notice  before  the 
expiratiion  of  tb^  ne&t  or  any  following  year."  In 
order  to  determine  a  tenancy  firom  year  to  year,  the 
law  reqnires  only  that  a  reasonable  notioe  shoaki  be 
giYen*  (a)  Generally  speaking,  half  a  yeax's  notice  is 
*  deemed  reasonable,  bat  it  is  competent  to  parties  to 
agree  to  determine  At  tenancy  Bpdn  a  diorter  notice 
and  here  they  have  so  done.  StirUy  v.  Netrnmi  (b)  is 
expressly  in  point  There  three  months  notice  oidy 
was  given,  and  the  lessor  neither  expressed  assent  nor 
dissent,  bat  he  took  the  rent  op  to  the  time  when  the 
defendant  quitted ;  and  Lord  Kenyon  held,  that  thb 
was  a  waiver  of  a  regular  notice  to  €pAt,  and  an  ao^pn- 
esoence  on  the  part  of  the  lessor.  He  said,  that'*  in  the 
case  of  a  tenancy  from  year  to  year,  no  notice  short  of 
six  months,  and  determinable  with  the  year,  waa  sofi- 
ctent,  bat  that  by  i^reement  the  parties  m^t  dispenae 
with  the  notice,  and  the  acquiescence  of  the  patties  was 
presumptive  evidence  of  such  agreement"  Secondly,  in 
this  case  there  was  a  surrender  by  operation  of  law. 
In  the  cases  referred  to  on  the  other  sid^  the  notices 
given  were  to  quit  in  the  middle  of  the  cmrent  year. 
But  the  tenant,  having  an  existing  interest  at  that  tim^ 
could  not  surrender  it  except  by  notice  in  writing.  This 
observation  applies  to  Thmson  v.  WSsan  {c)  and  McUeft 
V.  Brayne.{i)  It  is  to  be  observed,  however,  that  iu 
IVhUehead  v.  Clifford  {e)  Gibbs  C.  J.  said,  that  it  might 
be  proper  to  consider  the  latter  case  when  the  like 

(a)  Per  WUmot  J.,  Timmins  t.  Rawlinsm,  5  Burr.  1609. 
(6)  1  J?jp.  266.  (c)  9Slark.S79. 

(it)  S  Cami*.  591*  (0  5  Taumi.  518. 
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'  ciivumstano«9  sbocdd  arise.  Suppose  that  the  knd-  1935. 
-lord  and  tenant  had  agreed  at  Ckrisinms  that  the 
landlord  should  demist  to  the  tenant  for  a  quarter  of 
a  year)  and  that  the  tenant  had  accepted  that  demise, 
.that  would  have  operated  as  a  surrender  of  the  fornoer 
term.  Now  here  the  notice  given  by  the  tenant,  and 
accepted  by  the  landlord,  in  point  of  legal  effect,  oper- 
ated as  a  new  demise  from  the  landlord  to  the  tenant 
for  a  quarter  of  a  year  from  Christmas  to^  Lady'^Uy^ 
and,  consequently,  as  a  surrender  of  the  former  term. 
Tkomas  v*  Ckfok  is  expressly  in  point. 

But  assuming  that  the  tenancy  was  not  determined,  still 
the  tenant  having  given  the  landlord  a  notice  to  quit,  and 
not  having  quitted  in  pursuance  of  it,  was  liable  under  the 
atat  U  6*  9r  c*  19.  ^  18.  to  pay  double  rent ;  for  here  the 
tenant  had  the  power  to  determine  the  tenancy,  be  gave 
ihe  notice^  and  refused  to  deliver  up  the  possession.  It 
is  a  case^  therefore,  within  the  very  words  of  the  enact- 
ing part  of  the  section,  and  this  statute  must  be  construed 
by  itself,  and  not  with  reference  to  the  enactments  in  the 
statute  4  6. 2.  c.  38.  There  is  a  material  distinction 
between  the  two  statutes.  The  statute  4  G*  2.  c*  S8. 
requires  that  there  should  be  a  demand  of  possession, 
and  a  notice  in  writing  by  the  landlord.  The  statute 
llG.2.c.l9r^.l8.  requires  no'  such  thing;  and  it  re- 
cognizes the  party  by  the  name  of  tenant,  which  the 
first  statute  does  not.  The  latter  statute  also  gives  the 
landlord  a  right  to  distrain  for  double  rent,  which  is 
a  remedy  applicaUe  only  to  the  relation  of  landlord  and 
tenant.  It  therefore  contemplates  a  continuance  of  the 
tenancy  after  the  time  when  the  notice  to  quit  has 
expired.  At  all  events,  the  defendant  is  entitled  to  the 
single  rent ;  for  it  appears  that  the  plaintiff  continued 
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IMS:  tt>  bold  9B  tffiiaot  after  m  insaffideiit  nodce  to  q/aU 
had  been  givea ;  and  the  defendant  maj  recover  m  part 
of  the  entire  itim  which  he  ckiiBs» 

Batut  J.  I  am  of  opinion^  diat  the  sotioe  to  qak  m 
this  case  was  not  sufficient  to  determine  die  tenancy  from 
year  to  year,  so  as  to  enable  the  hindlord  tomainteinan 
^eetnent  or  to  distrain  for  doable  rent  under  the  statate  dT 
the  11  G.2.  C.19. 1.  IS^andlamalsoof  oiHnionthathe 
18  not,  under  this  avowry,  entitled  to  claim  the  single  vent. 
The  original  tenancy  is  averred  in  the  avowry  to  be  not 
a  tenancy  for  a  year  only,  but  from  the  96iik  of  MarA 
for  one  year  iiilly  to  be  complete  and  ended^  and  »  o» 
fi-om  year  to  year  for  so  long  time  as  the  jdaintiff  ami 
defendant  shall  respectivdly  please.  So  that  as  so<m  as  the 
last  half  year  of  each  year  had  commenced,  the  tenant 
had  an  interest  in  the  premises  for  one  year  and  a  haiL 
The  term,  therefore,  was  to  have  continoanoe  until  soniB 
act  were  done  to  determine  the  tenancy.  Now,  the 
law  requires  that  there  must  be  half  a  year's  uotioe  to 
quit  in  order  to  determine  such  a  tenancy.  It  has  beat 
contended,  that  the  allegation  in  the  plea  that  the  notice 
was  given  less  than  six  months  before  the  25th  Maftk 
1824,  may  be  taken  to  mean  that  it  was  given  less  than 
six  calendar  months,  and  therefore  that  it  may  have 
been  given  more  than  half  a  year.  But  in  legal  pio* 
ceedings,  ^  word  numi/is  mean  lunar  months,  noiesa 
the  contrary  appear  to  be  the  meaning  froim  the  subject 
matter  to  which  that  term  is  applied.  Six  lunar  moDtha 
must  necessarily  be  less  than  half  a  year,  and,  tberefote^ 
there  has  not  been  the  notice  required  by  law  to  deters 
mine  the  tenancy.  At  the  time  when  this  notice  was 
given  the  tenant  had  an  interest  for  a  year  or  more  in  the 

land; 
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land ;  and  diat  could  not  be  piit  an  end  to  by  a  ptrdi  ooUoQ       l9Uk 

to  qfoit  at  tbe  espkratiooi  of  tbree  months.    The  statute 

of  frauds,  29  Car.  2.  c.  9.  &  S.^  S8ys»  ^'  thai  no  leases  or 

estates,  or  interests  either  of  freehold  or  terms  of  years, 

or  any  nnoertain  interest  in  any  lands,  tenements,  or 

hereditaments  shall  be  surrendered,  unless  it  be  by  deed 

or  note  in  writing,  or  by  act  and  operation  of  law.''    It 

is  said  that  although  a  pan^  notice  to  quit  at  the  ^id  of 

three  months  may  not  of  itself  be  sufficient  to  determine 

a  tenancy  from  year  to  year,  yet  that  such  nc^e  having 

been  given  by  the  tenant,  and  accepted  by  the  landlord, 

may  operate  as  a  surrender  of  the  residue  of  the  term  by 

operation  of  law.    And  Thomas  v.  Cook  (a)  has  been  relied 

apon  as  an  authority  in  point     There  Thomas  had  let  a 

house  to  Cook  as  tenant  from  year  to  year ;  Cook  underlet 

to  one  PeriSf  an  under-tenant,  commencing  at  Christmas 

lS16y  and  at  Lad^day  1 817,  distrained  upon  the  under* 

tenant  for  rent     Rent  then  being  due  from  Cook  \o  Tho^ 

maSf  he  gave  notice  to  the  under*tenant  not  to  pay  the  rent 

to  Cook  /  and  upon  the  latter's  refusing  to  take  the  under^ 

tenant's  bill  for  the  amount  due,  Thomas  agreed  to  take 

it  himself  in  payment  of  the  rent  due  from  Cook  to  him, 

saying  that  he  would  not  have  any  thing  further  to  do 

with  Cook;   and  afterwards,  in  October  1817,   Tfiomas 

himself  distrained  the  goods  of  Perks  for  rent  in  arrear. 

Now  in  that  case  there  was  not  only  a  declaration  by 

the  original  landlord  that  he  would  no  loi^r  consider 

Cook  as  his  tenant,  but  there  was  an  acceptance  by  him 

of  another  person  as  his  tenant,  and  that  acceptance 

was  assented  to  by  Cook.    The  original  tenant  was  not 

only  willing  to  yield  up  his  interest  in  the  premises,  but 

the 
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ISM.  4be  Jandiord  was  wilKngto  accept  it9  wd  he  did  acoqpt, 
fiur  he  treated  P«ri^«  as  his  tenant,  tberebgr  shcipio^that 
he  conudered  the  old  term  as  at  an  «nd»  TheposKsnan 
of  the  premises  had  been  previously  traosfeixed  to  the 
under-tenant  That  eaae^  theiefbrej  only  decided  that 
where  there  had  been  a  change  of  poeaessioDy  and  an 
agreement  between  the  landlord  and  tenant  thai  the 
former  should  accept  the  person  in  possesion  as 
tenant  from  a  given  period,  the  law  in  order  to 
the  intention  of  the  paaties,  would  work  asorrendBr of 
the  ori^oal  tenant's  interest  in  the  same  way  as  it^does 
when  a  lessee  for  a  term  of  years,  during  the  tem,  in- 
cepts from  the  lessor  a  new  lease.  In  that  caae^  as  the 
second  lease  cannot  be.  good  unless  there  was  a  pcevioBS 
eurrender  of  the  first,  and  as  the  lessee  by  acceptiaig  the 
second  lease  admits  the  abili^  of  die  lessor  to^  demise, 
the  law,  in  order  to  effectuate  d»e  intention  of  the  parties 
that  the  second  lease  shall  take  effect,  works  a  surrender 
cf  the  first*  In  this  case  the  tenant  remaiDed  in  pos- 
session of  the  premises,  and  no  act  was  done  by  the 
landlord  to  shew  that  he  censored  the  old  term  to  be 
at  an  end.  It  is  said  that  the  landlord  adopted  the 
notice  ta  quit ;  but  assuming  that  the  assent  of  the  land- 
lord to  such  a  notice  would  in  any  case  be  suffident  to 
make  it  binding  upon  him,  it  ou^t  to  be  shewn  that 
notice  of  that  assent  was  given  to  Ae  tenant.  For 
until  that  assent  was  notified  to  the  tenant,  the  nocibe  to 
quit  was  no  more  than  a  proposal  made  by  the  latter  to 
quit  at  a  certain  time ;  by  law  he  could  eot  ocmpd  the 
landlord  to  accept.  I  am  of  opinion,  howevert  that 
even  if  it  had  appeared  upon  the  face  of  the  pleadii^ 
that  the  landlord  had  assented  by  parol  lo  accept  the 
possessk>n  of  the  premises  at  the  time  mentkood  in  ihk 

notice 
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to  qmt^  it  woukl  not  have  been  such  an^  accept-       I6tl. 
aiice  of  tiuit  notice  to  quit  by  the  landlord  as*  woaM  hai^e  t 

epemted  as  a  sarr^der  of  the  tenant'^  interest.  The 
notice  gmut  by  the  ^nant  being  one  which  the  landlord 
night  treat  as  a  nallity,  it  would  continue  inoperathte 
until  the  landlord  assented  to  it.  When  that  assent  was 
given,  the  efiect  of  it  would  be  to  make  the  notice  to  quh 
operate  as  an  agreement  between  the  parties  that  the 
tenant  should  yield  up  his  interest  at  the  time  mentioned 
in  the  notice.  Assuming  that  the  assent  by  the  landlord 
to  such  a.  notice  may  make  it  operate  as  a  surrender  of 
the  tenant's  interest,  (upon  which  I  give  no  opinion,)  it 
must  operate  as  an  actual  surrender,  by  reason  of  the 
agreement  of  the  parties,  and  not  as  a  surrender  by 
operalioQ  of  law.  But  the  statute  of  frauds  requires  that 
.  such  a  surrender  should  be  by  note  in  wrttii^*  '  I  thinks 
therefore^  that  if  the  landlord  was  wilMi^  and  intended 
to  accept  this  notice  to  quit^  he  ought,  in  order  to  have 
nmde  it  binding  on  himself  and  on  the  tenant,  to  have 
expressed  that  assent  in  writing.  Not  having  bound 
himself  by  an  assent  in  writing  to  treat  it  as  such,  I 
think  the  tenant  was  not  bound  to  quit  at  the  time 
specified,  in  this  notice,  so  as  to  entitle  the  landlord  to 
maintain  an  ejectment 

Then  the  question  is,  whether,  although  the  notKe  be 
not  binding  so  as  to  entitle  the  landlord  to  bring  cgeet- 
ment,  it  is  so  far  binding  on  the  tenant  as  to  make  him 
liable  to  pay  the  double  rent  under  the  statute  1 1  6. 2. 
tf.l9.s.lS.  I  am  of  opinion  that  that  statute  was  in- 
tended to  give  the  landlord  a  remedy  for  double  rent  in 
those  cases  only  where  the  tenant  has  given  a  notice 
binding  upon  him  to  quit  at  the  expiration  of  the  time 
specked  in  the  notice,  and  upon  which  the  landlord 

might 
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JM6.       might  at  that  tiiM  have  acted,  and  brooglii  an  gectmeal. 
I  think  that  the  l^islature  did  not  intend  to  punish  tiie 
tenant  for  his  caprice,  but  to  reiiabttrse  the  landlord  fiir 
any  iujury  he  might  sostaio  by  losing  his  bargain  with  m 
new  tenant.    The  18th  section  of  the  statute  recite% 
**  That  whereas  great  inoonveniences  have  happened,  and 
may  happen  to  landlords  whose  tenants  have  power  ta> 
determine  their  leases,  by  giving  notice  to  quit  the  pre* 
mises  by  them  holden,  and  yet  refusing  to  deliver  op 
the  possession,  when  the  landlord  hath  agreed  with  an- 
other tenant  for  the  same."    Now  what  inconvenioice 
can  result  to  a  landlord  from  receiving  a  notice  to  quit 
in  which  he  is  not  bound  to  acquiesce.    The  law  does 
not  warrant  him  to  expect  that  the  tenant  will  quit  at  the 
expiration  of  the  time  motioned  in  such  notice.   Wha« 
tenants  have  power  to  determine  their  tenancy  by  giving 
a  notice  to  quit,  they  are  bound,  in  order  to  determine 
the  tenancy,  to  give  such  a  notice  as  the  law  reqiures^ 
and  if  a  landlord,  without  such  a  nodce,  agrees  to  let 
his  lands  to  another  tenant,  he  does  it  at  his  own  periL 
It  is  true  that  the  enacting  words  are  carried  beyond  the 
recital,  but  I  think  that  effect  must  be  given  to  all  the 
words  of  the  clause,  and  that  the  enacting  words  must 
be  construed  with  reference  to  the  n^schief  intended  to 
be  remedied.     The  enacting  words  are,  *'  That  in  ease 
any  tenant  shall  give  notice  of  his  intention  to  quit  the 
premises  by  him  boldeo,  at  a  time  mentioned  in  sach 
notice,  and  shall  not  accordingly  deliver  up  tlie  peases- 
sion  thereof  at  the  time  in  such  notice  contained,  that 
then  the  said  tenant,  his  executors,  &a,  shall  from  thenoe^ 
forward  pay  to  the  landlord  double  the  rent  or  aam  wUch 
he  should  otherwise  have  paid."    The  fair  construction  of 
that  clause  appears  to  be,  that  it  shall  only  apply  in  case 

the 
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tbe  tenant  sball  give  the  notice  contemplated  in  tlie  pre«        Itt^ 

r 

aable^  riz*,  such  a  notice  as  tbe  tenant  has  power  to 
give  in  order  to  determine  tbe  tmiancy,  and  so  as  to 
make  it  binding  on  tbe  landlord  to  accept  possession  of 
tbe  premises.  If  that  were  not  so,  the  consequence 
would  be,  that  if  a  tenant  having  twoity-one  years 
by  lease,  gave  notice  that  he  would  quit  at  the  end 
of  tbe  first  year  of  the  term,  he  would  be  liable  to 
pay  double  rent  from  that  period,  although  the  land- 
lord  could  not,  in  contemplation  of  law,  be  injured  by 
receiving  a  notice  which  he  was  not  bound  to  act  upon. 
It  16  supposed  that  the  case  of  TimminsY.ItavDlinsQn{a\ 
haa  established  that  a  notice  to  quit,  given  less  than 
half  a  year  before  the  expiration  of  the  time' mentioned 
in  such  no^ee,  is  sufficient  to  entitle  a  landlord  to  main- 
tain an  action  ibr  douUe  rent,  but  such  a  condusion  is 
not  fiurly  to  be  deduced  from  that  case.  There  the 
lease  was  not  alleged  to  be  from  year  to  year,  but  for 
one  year  only,  and  if  that  be  so,  then  the  tenant  was 
bound  to  quit  at  the  end  of  that  year,  without  any  notice 
whatever.  The  only  case  which  raises  any  degree  of 
doubt  upon  the  question  is  that  of  Shirley  \.  Neaman.{b)  • 
In  that  case  Lord  Ketiyon  seems  to  have  thought  that  ah 
agreement  by  the  landlord  to  accept  less  than  half  a 
year's  notice  was  sufficient  to  put  an  end, to  the  te- 
nancy; but  the  question  upon  the  statute  of  frauds 
was  not  presmited  to  his  attention.  There  is  also  this- 
essential  difference  between  that  case  and  this,  that 
there  the  tenant  had  actually  quitted  possession  of 
tbe  premises.  Upon  the  whole,  therefore,  I  am  oF 
qrinion  that  the  interest  of  the  tenant  not  having  been 
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18t5«  determincid  by  a  Talid  notice  to  quit)  and  ^ere  being  no 
aorrender  in  writing,  or  by  act  and  operadon  of  law, 
within  the  statute  of  frau^ss  the  landlord  was  not 
entided  either  to  bring  an  ejectment,  or  to  necover 
doable  rent. 

Then  it  is  said^  that  the  defendant  is  entitled  under 
this  airowry  to  daim  the  single  rent.  It  is  trae  that  if  a 
defendant  in  replerin  daims  more  than  is  doe  to  him,  he 
may  reoover  what  is  dne,  provided  that  be  part  and  per- 
cel  of  that  which  he  claims  by  his  aTOwry.  Here  the 
defendant  claims  by  his  avowry  doable  rent,  which  he- 
came  due  to  him  under  the  statute  11  C  2.  r.]9.  5.181 
in  consequence  of  hb  tenaoeit's  having  bolden  over  after 
having  given  a  nodoe  to  quit.  I  think  he  may  reoover 
under  the  avowiy  any  part  of  the  double  rent  Aimed ; 
but  that  he  cannot  recover  any  single  vent  doe  to  him  hy 
virtue  of  a  contract  made  between  him  Md  his  teaaai^ 
beoasse  sndi  single  rent  does  not  constitute  ^^art  and 
parcel  of  the  rent  which  he  claims  to  be  doe  Id  him 
imder  the  statute. 

HoLRdYDj.  I  am  of  opinion  that  the  ciaim  for 
double  rent  cannot  be  supported;  and  that  the  de- 
fendant cannot  recover  the  siogle  rent  under  this 
avowry.  Hie  landlo^.d  does  not  daim  the  rent  as  due 
to  him  under  a  demise,  but  under  die  staetote.  In 
common  cases  where  a  landlord  se^  to  recover  rent 
due  to  him  under  a  cotrtnict,  he  may  recover  ksS  than 
the  sum  which  he  daims,  but  in  thAt  out  the  sum 
which  he  does  recover  is  part  of  the  aam  wYadtx  he 
daims  to  be  due  by  virtue  of  the  contract*  Ho»  the 
landlord  daims  rent  under  the  statute^  and  treats  the 
tenant  as  a  tort  feasor,  by  reason  of  his  holding  over  after 

the 
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the  €3ipir8tiOQ  of  the  time  meationed  in  ibe  notios  to  qmt»       WUl 
I  think  he  may,  under  the  STOwry,  reooTer  any  part  of 
the  double  rent  which  is  due  to  him  under  the  statute^ 
but  that  he  cannot  recover  any  part  of  the  single  rent 
which  is  due  to  him  under  a  contract     I  thmk  also 
that  the  notice  to  quit  sMDiioDed  in  the  pleadings  must 
be  taken  to  be  a  notiee  for  less  than  half  a  year,  and 
that  it  was  not,  therefore^  suflkient  to  determine  a 
tenancy  from  year  to  year.    The  notice  not  hayii^  been 
^9cn  so  much  as  half  a  year  before  the    expiration 
of  the  current  year,  at  the  time  when  it  was  given 
another  interest  had  vested  in  the  tenant  to  continue 
for  the  remainder  of  that  and  the  whole  of  the  fol- 
lowing year.    This  notice  was  not  binding,  therefore, 
OD  the  landloird  or  tenant,  so  as  to  enable  the  former  to 
maintain  qectment.    If  an  adual  surrender  of  the 
teoanl'a  interest  overe  necessary  in  order  to  determine 
the  tenancy,  it  is  perfectly  clear  that  such  a  surrender 
must  be  in  writing.     I  am  of  opinion  that  there  was  not 
in  this  case  any  surrender  by  operation  of  law,  because 
the  tenant  never  yielded  up  the  possession  of  the  pre- 
mises to  the  landlord,  or  to  any  person  on  hb  behalf.    If, 
besides  an  agreement  between  the  landlord  and  tenant^ 
that  the  interest  of  the  latter  should  be  yielded  up  to  the 
former  at  a  particular  period,  there  had  also  been  an  ac» 
tual  yielding  up  of  the  possession  to  another  person,  the 
law  in  that  case  might  have  worked  a  surrender*    But 
then  it  would  work  such  a  surrender,  not  by  reason  of  die 
agreement  of  the  parties  alone,  but  by  reason  of  that 
agreement  ooupled  with  the  change  of  possession.    In 

Thomas  v.  Cook  (a)  the  tenant  had  yielded  up  possession 

« 

of 


940  CASES  IK  MICHAELMAS  'TBitM    ' 


18SS.       of  the  premises  to  another  person,  and  with  his  assent 
,  """^       the  landlord  accepted  that  person  as  his  tenant    Bat 
in  this  case  there  is  only  an  agreement  between  the  par- 
ties that  the  possession  shall  be  ddivered  up.    Now  it 
would  be  directly  contrary  to  the  statate  of  flBtid^' 
to   hold    that   such    an    agreement^    not  in  writing, 
should  take  effeu  as  a  surrender.    I  baife  great  £C- 
culty  in  saying  that  there  was  any  such  agreemeDt  bini- 
ing  on  the  tenant.    There  could  be  no  sach  agteemeol 
until  the  assent  of  the  landlord  to  the  notice  to  quit  was 
mede  known  to  the  tenant     Now  it  is  not  alleged  that 
that  assent  was  erer  notified  to  the  tenant;  nor  does  it  afN 
paar  when  the  assent  was  ever  given ;  it  may  not  have  been 
given  until  after  the  time  motioned  in  the  notice  to  qaift 
had  eiqiired,  and  if  so  there  never  was  any  agivement 
binding  upon  the  tenant  to  deliver  op  the  possesooo* 
But  aasummg  that  the  assent  of  ike  kndJerd  was  given 
and  notified  to  the  tenant  so  that  the  legal  eSect  of  it 
might  be  to  make  it  operate  as  a  surrender,  it  could  only 
operate  as  an  actual  surrender ;  and  in  order  to  make 
itao  operate  it  ought  to  have  been  shewn  that  the  assent 
of  the  landlord  to  the  notice  to  quit  was  in  writing*     I 
am,  therefore,  of  opinion  thati  notwithstanding  Ae  ac- 
ceptance of  the  notice  to  quit  by  thelandioid,  tlie  tenant^ 
in  point  of  law,  was  entitled  to  hdd  for  anoch^  year, 
^nd  that  being  so  entided  to  hold  for  another  year, 
he  was  not  liable  to  pay  double  rent     The  alatate 
11  6.  d*  cA9,  5.18.  applies  only  to  cases  where  he  has 
the  power  to  give  a  valid  notice  to  quit  hiodio|(  upon 
him  and  the  landlord  at  the  time  when  it  is  ^ven. 

Judgment  for  the  plaintiff 
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Bloxam  and  Warrington,  Assignees  of  Saxbt, 
a  Bankrupt^  against  Sanders  and  Others. 

'T'ROVER  to  recover  the  value  of  a  quantity  of  hops  -^-f »  ^ 

'■-     -  1  i'  A      chaott  on  aev*. 

from  the  defendants.     At  the  trial  before  Abbott  C.J.  nd  days  in 
at  the  London  sittings,  after  last  Trinity  term,  the  jury  tJ^bjam- 
found  a  verdict  for  the  plaintiffs,  damages  dOOO/.,  sub-  ^dJ^^'pg. 
ject  to  the  opinion  of  this  Court  upon  the  following  ^l"^  ^^^^"^ 

CBac :  '^  ^^  account 

of  the  wrighti, 

The  plainti£&  were  assignees  of  tTl  R.  Saxbj/j  a  bank-  together  with 
nipt  under  a  commission    of   bankrupt   duly  issued  veredtothe 

vendee*     The 

against  him  on  the  5th  January  1824.     The  act  of  utu^i  time  of 
bankruptcy  was  committed  on  the  1st  November  lS2Sj  the  trade  waa 
the  bankrupt  having  on  that  day  surrendered  himsdf  to  satu^^  tub- 
prison,  wher^  he  lay  more  than  two  months.     The  de-  ^^^  *^* 
feodants  were  bop  &ctors  and  merchants  in  the  borough  ^j**  "**'  P*y  ^ 

'^  °      the  hops  at  the 

of  Soutkmark.    Previous  to  his  bankruptcy  the  bank-  usual  time, 

whereupon  A* 

rupt  had  been  a  dealer  in  hops,  and  on  the  7th,  16th,  gave  notice 

that  unlett  thej 

and   2dd   August  purchased  from  the  defendants  the  were  paid  for 
hops  (among  others)  for  which  this  action  was  brought  day^he^  would 
Bought  notes  were  delivered   in  the  following  form:  \,f,I^'^  ' 


were  not 


Mr.  John  Robert  Saxby,  of  Sander^  Parkes,  and  Co.  ^^^ 
T.  M.  Simmons,  eight  pockets  at  1555.     8th  August  v^*  ^^J^ 

content  of  J9., 

1 82S."    Part  of  the  hops  were  weighed,  and  an  account  of  «<rho  afterwards 

became  bank- 

the  weights  was  delivered  to  Sasby  by  the  defendants,  mpt,  and  then 

A»  sold  the  re* 

The  samples  were  given  to  the  bankrupt,  and  bills  aidue  of  the 
of  parcels  were  also  delivered  to  him  in  which  he  was  theanentof  ir. 

or  his  assigneee. 
Account  sales  of  the  hops  so  sold  were  deliwred  to  J9.,  in  which  he  was  charged  warehousa 
rent  from  the  30th  of  jtugtaL  The  assignees  of  J7.  demanded  the  hops  of  A.  and  tendered 
the  warehouse  rent,  charges,  &c. ;  and  A.  having  refused  to  deliver  them,  brought  trover. 
Tlie  jury  found  that  defendant  bad  not  rescinded  the  contract  of  sale :  Held,  that  the  assignees 
were  not  entitled  to manta  n  trover  to  recover  the  value  of  tlie  hr)ps,  inasmuch  as  in  order  to 
maintain  that  act  on,  the  p>:rty  mu^t  have  not  only  a  right  of  property  but  a  right  of  possessaoo, 
and  that  although  a  vendee  of  goods  acqu-res  a  right  of  property  by  the  contract  of  sale,  yai 
ha  does  not  acquire  a  right  of  poasession  to  the  goods  until  he  pays  or  tendtn  the  piica. 

Vol.  IV.  S  Q  made 


Sanaxm. 
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l$Sff        made  debtor  for  six.  difierent  parcels  of  hops,  the  amoinit 
_  of  which  was  739/. 

Bloxax 

agrunjf  The  usual  time  of  payment  in  the  trade  was  the  se- 

cond Satwday  subsequent  to  a  porchase.     Part  of  the 
hops  belonged  to  the  defendants,  and  part  tbej^  sold  at 
iactorsy  but  they  sold  all  in  their  own  naines»  it  being 
the  custom  in  the  bop  trade  to  do  so.     It  was  proved 
that  the  bankrupt  had  said  more  than  once  that  the  hops 
were  to  remain  in  the  defendants'  hancis  till  paid  for, 
and  that  he  said  so  when  he  was  about  buying  one  of 
the  parcels  of  hops  for  which  the  action  was  brought. 
The  bankrupt  did  not  pay  for  the  hops,  and  on  the  6th 
Sleptember  1S2S  the  defendants  wrote  to  the  bankrupt 
and  desired  him  to  ^'  take  notice,  that  unless  be  paid  for 
the  hops  they  had  sold  him,  on  or  before  Tuesday  thea 
next,  the  defendants  would  proceed  to  resell  them,  holding 
him  accountable  for  any  loss  which  might  arise  in  conse-. 
quence  thereof."     Before  the  bankruptcy  the  defendants 
did  not  sell  any  parcel  of  hops  without  the  bankruptfs 
express  assent.     After  the  notice  already  stated  the  de- 
fendants sold  some  parcels  of  the  hops,  but  in  one  in- 
stance the  bankrupt  refused  to  allow  the  defendants  to 
sell  a  parcel  of  hops  to  a  person  named  by  them  at 
the  price  offered,  and  that  parcel  was  accordingly  sold 
by  the  defendants,  before  Saxbj/s  bankruptcy,  to  another 
person  by  Saxbt/s  authority.     On  aifother  occasion  io 
the  month  of  Sepianber  the  bankrupt  had  employed  & 
broker  to  sell  another  parcel  of  the  hops,  but  the  de- 
fendants refused  to  deliver  them  without  being  paid  for 
them.     After  the  act  of  bankruptcy  the  defendants  sold 
hops  of  the  bankrupts  to  the  amount  of  SaOL  195,  Sd, 
The  defendants  delivered  account  sales  of  the  hops  so 
sold  by  them  after  the  bankruptcy.     The  hi^  ^^^^. 

statwl 
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Stated'  t6  be  sold  far  Saxbt/^  and  he  was  charged  It^Sl 
"warehoase  rent  from  the  SOeh  of  August,  and  also  ^^oihU 
commission  on  the  sales.  Besides  the  hops  purchased  «r»«'«^^ 
fiom  the  defendants,  the  bankrupt  placed  in  their  ware- 
liouse  nmeteen  pockets  of  hops  for  sale  by  them  (as 
^tors),  of  which  fifteen  pockets  were  sold  on  and  after 
the  t3th  of  January  1824  of  the  value  of  77/.  I9s.  Sd^ 
and  of  which  four  remained  in  their  warehouse  at  the 
time  of  the  trial,  which  four  were  of  the  vtAvtt  of  142L, 
and  there  were  also  unsold  of  the  hops  purchased  from 
defendants  seven  bags,  fifly-six  pockets,  of  the  vaiiie  of 
1!5 1/.  1  $s.  GeL  There  was  a  demand  by  plaintiffi»  of  thes6 
liops,  and  a  tender  of  warehouse  rent  and  charges,  and 
■A  refusal  on  the  part  of  the  defendants  to  deliver  them, 
before  action  brought.  The  jury  foaud  that  the  de- 
fendants did  not  rescind  the  sales  made  by  them  to  the 
bankrupt  This  case  was  argued  at  the  sittings  before 
last  term,  by 

Evaits  for  the  plaintiffs.  The  assignees  are  entitled 
to  recover  the  foil  value  of  all  the  hops.  As  to  the 
nineteen  pockets  which  were  the  property  of  the  bank- 
rupt, and  which  the  defendants  hekl  as  factors,  there  k 
no  preteice  for  saying  that  the  assignees  are  not  en- 
titled to  recover  the  full  value  of  them.  As  to  the 
remainder,  they  were  sold  by  the  defendants  to  the 
bankrupt  npon  credit,  to  be  poid  for  according  to  the 
usage  of  the  trade,  on  the  second  Salurday  after  the 
aale.  The  property  in  the  goods  vested  by  the  sale 
immediately  in  the  bankrupt.  In  ComyrCs  Digesty  tiL 
Agreement,  B.  3.,  it  is  laid  down,  "  If  a  man  agree  for 
goods  at  such  a  price,  the  bargain  shall  be  void  if  the 
money  be  not  paid  immediately.  For  in  every  bargain  ^ 
'""     -"  S  Q  2  payment 


I8S5>       pajrment  ought  to  be  made  upoi^  the  delivefy  of  ^w 
Z  goods,  except  where  a  future  dqy  is  agreed  upon  for  th^ 

-afitiut  payment"  And  "  If  a  sale  be  of  goods  for  such  a  pric^ 
and  a  day  of  faymetU  limittd,  the  contract  will  be  good* 
and  the  properiif  altered  h/  the  sale,  though  the  mooey 
be  not  paid."  l^er,  SO  a.,  end  other  authorities  are 
cited,  JRttgg  V.  Minett  {a)  and  Hansoa  r.  Me^[b)  are 
authorides  to  the  same  effect.  The  hops  remained  m 
the  defendant's  warehouse,  but  the  bankrupt  was  chaiged 
warehouse  rent  from  the  30th  of  August.  From  th^ 
time,  therefore,  the  hops  must  be  considered  as  much 
in  Iiis  possession  as  if  he  had  removed  them  to  his  own 
premises,  Httny  t.  Manglet  (c),  Harman  r.  Andemm  [i^. 
Then  looking  at  the  written  contract  only,  the  plaintiffi 
having  the  right  of  proper^  and  the  right  of  possessitw 
at  tlie  time  of  the  sale  by  the  defendants,  are  eiilitled.to 
recover  in  trover  the  lull  value  of  the  goods  sold.  But  it 
will  be  said  that  although  the  contract,  on  the  face  ofit* 
puroorts  that  the  hops  are  to  be  delivered  immediately, 
the  parol  evidence  was  admissible  to  shew  that  tbey  were 
not  to  be  delivered  until  pud  for.  That  would  have 
the  effect  of  varying  the  written  contract,  and  tfaer^ 
fore  was  not  admissible.  {.Bc^etf  3.  There  is  nothing 
on  the  face  of  the  contract  to  shew  that  the  h<^  were 
sold  on  crediL]  It  was  the  general  usage  of  the  trad^ 
and  might  therefore  be  proved  by  parol,  although  not  ex- 
pressed in  the  written  contract,  Charleton  v.  Colesv)rti(e), 
Ukde  V.  Wallers  {/},  Gabay  v.  Uo^{g\  Palmer  t. 
Blacl^um{k),  Meres  v.  Ansell{i),  Hughes  y.Statham{J). 

(a)   II  Eau,  aiO.  (b)  fi  Ka4,  614. 

(e)  I  Oanip.  4SS.  (if)  S  Cbmp6.  94S. 

(e)  1  Byiit^U.  175.  if)  ZOatpbAG. 

(i)  SB.  4:0.793.  (*)  lSmg.6i. 

ij)  M  Will.  nS.  U)  *S'tC.^'t' 
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fSayZ^'J.    If  parol  evidence  of  the   usage  was   ad-        ??2^« 
inissible,  why  were  not  the  declarations  of  the  bankrupt        • 
Udmlsslble  to  shew  that  the  hops  were  not  to  be  taken       •J^^'^_ 
away  until  paid  for?]    The   rule   as  to  giving  parol 
evidence  of  the  usi^  of  trade  does  not  apply  to  that, 
bat  assuming  that  the  defendant  once  had  a  lien,  it  arose 
l)y  special  agreement,  and  was  destroyed  by  the  sale; 
'he  is  therefore  liable  to  account  to  the  assignees,  Parry 

*  _ 

'V.  Dawson  {a\  Sweet  v.  Pt/m{b).    [^LittledaleJ,  In  Lang-- 
foH  y.  Tiler {c)   HoU  C.J.  says,  "  that   after  earnest 
given  the  vendor  cannot  sell  the  goods  to  another  with- 
out a  default  in  the  vendee;  and  therefore  if  the  vendee 
does  not  come  and  pay  and  take  the  goods,  the  vendor 
'ought  to  go  and  request  him  ;  and  then  if  he  does  not 
come  arid  pay  and  take  away  the  goods  in  convenient 
time,  the  agreement  is  dissolved,  and  he  is  at  liberty  to 
liell  them  to  any  other  person."]     Here  the  jury  have 
'feund  that  the  contract  was  not  rescinded,  the  defend- 
'  ants  therefore  had  at  most  but  a  strict  lien ;  and  having 
wrongfully  sold  the  goods,  they  are  liable  te  pay  the 
ftiU  value  in  this  action,  and  must  treat  the  piice  as  a 
debt  due  from  the  bankrupt.     [This  point  was  elabo* 
'lately  argued,  but  the  Court  pronounced  no  opinion 
upon  it.     M^Combie  v.  Davies  {d)j  Solly  v.  Rathbone  {e% 
and  Graham  v.  Dyster{f)  were  cited.] 

'  Abraham  contrL  It  must  be  admitted  that  the  plain- 
tifis  are  entitled  to  recover  the  value  of  the  nineteen 
pockets  of  hops  which  the  defendants  had  in  their  pos- 


(a)  5  JnOr,  710. 
(c)  ISaUc.  113. 

(6)  lEattA- 
(rf)  7  Eau,  7. 

/ 
( 
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t6t$^       session  as  factors.    As  to  the  odicr%  the  Yeoflee  liaviiig 
U  become  insolvent^  the  vendors  wete  entided  lo  stop  th«v 

a^rriMf  before  they  got  into  the  actual  possesaioa  c^  the  veadeflr 
and  the  latter  had  no  right  to  the  poGsessiaD  mtil  hp 
paid  the  price.  Secondly,  parol  endaice  wus  ad- 
missible to  shew  that  the  goods  were  not  to  he 
delivered  until  the  price  was  paid,  inaamudi  as  it 
did  not  contradict  the  written  agreemeBt,  but  was 
merely  an  answer  to  that  which  was  sought  to  be 
added  to  it  by  parol,  Wiglesnccrth  v.  DaRham  {a\  Senior 
V.  Armitage  (ft).  At  all  events  the  plaintiff  not  bafing 
paid  the  price,  can  recover  only  nominal  damages. 

Car.  1Mb.  oA. 

Baylet  J*  now  delivered  the  judgment  of  the  CooiC 
This  was  an  action  of  trover  for  certain  quantities  of  b<^ 
sold  by  the  defendants  to  Scu^by  before  bis  baakrapftEgr, 
and  fer  certain  other  hops  which  Stutiy  had  placed  in 
defendants'  warehouses  that  defendants  in  tbeir  chanKter 
of  iactors  might  sell  them  for  his  use^  aad  thejqoesUfln 
as  to  this  latter  parcel  stands  upon  perfectly  distinct 
grounds  from  the  question  as  to  the  others-  Tins 
parcel  consisted  of  nineteen  pockets ;  defendants  sold 
none  of  them  until  after  Somp^/s  bankruptcy,  ««d  than 
they  sold  fifteen  pockets,  not  fer  the  use  qf  die  as- 
signees, but  to  apply  the  proceeds,  not  for  any  debt  due 
to  them  in  their  character  of  factors,  but  txy  dischaige  a 
claim  they  considered  themselves  as  having  upon  Stuiy 
in  regard  to  the  other  hops ;  and  the  oUisr  ftnr  pnchats^ 
they  refused  to  deliver  to  the  ass^ees.    It  was-  can- 

(a)  Dw§,9X>U  {Jbi  U4^92f.J?.C>  197. 

didly 
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didly  admitted  upon  the  argament,  and  was  clear  beyond  i995» 

4di  donbt,  that  the  defendants  were  not  warrMOted  in  - 

applying  the  proceeds  of  the  fifteen  pockets  to  the  pur>  4^»# 


pose  to  wfaiek  they  attempted  to  apply  them,  and  that 
ihey  bad  no  legal  ground  fer  withholding  the  four 
pockets;  and,  therefore,  to  the  extent  of  these  nineteen 
pockets,  the  value  of  which  is  91/.  IBs.  Sd.^  we  thmk  it 
cl«ar  that  the  p}ainti£&  are  entitled  to  recover.  The 
<>ther  quantities  were  hops  Saxly  had  bargained  to  buy 
of  the  defendants  on  di&rent  days  in  August  1823,  and 
ftr  which  defendants  had  delivered  bought  notes  to 
Saxhf.  The  bought  notes  were  in  this  form :  ^^  Mr. 
\J.  IL  StuAj^  of  SanderSf  Partes,  and  Co.,  T.  M,  Sim^ 
mandsj  eight  pockets  at  155^.,  8th  August  1823."  Part 
•f  the  hops  were  weighed,  and  an  account  delivered  to 
Soitty  of  the  weights,  and  samples  were  given  to  SiuAg^ 
and  invoices  delivered.  The  bought  notes  were  silent 
as  to  the  time  for  delivering  the  hops,  and  also  as  to  the 
time  for  paying  for  them,  but  the  usual  time  for  paying 
fer  hops  was  proved  to  be  the  second  Saturday  after  the 
purchase.  It  was  also  proved  that  Saaiy  had  said  that 
the  hops  were  to  remain  with  the  defendants  till  they 
were  paid  for;  but  as  the  admissibility  of  such  evidence 
was  questioned,  and  in  our  view  of  the  case  it  is  ua* 
Becessary  to  decide  that  point,  I  only  mention  it  to  di^ 
miss  it.  (The  learned  Judge  then  stated  the  other  fects 
set  out  in  the  special  case,  and  thai  proceeded  as  follows.) 
Under  these  drcuasstances  the  question  is,  whether  in 
vespect  of  these  h<^s  the  plaintiflb  are  entitled  to  xe« 
ODvev.  It  waa  ui^gedr  on  the  part  of  the  plaintiffs,  that 
the  sale  of  these  hops  vested  the  property  in  them  in 
Saxbtfi  that  the  hops  were  to  be  considered  as  sold 

S  Q  4  upon 
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jatB.  upon  cndit,  and  tbat  defeadwrts  faafdao  ^ea-AiKnSaU 
vpoowiy  of  then  for  the  price;  that  if  ihej  ev«r IimI 
aoy  lieot  ^  ^"^^s  destroyed  as^  to  those  they  sold  ligr-the 
act  of  sale,  and  tbat  the  pkintiffii  were  emUed  t»  t^- 
cover  the  full  vahie  of  what  were  soU^  widK^iit  mMmg 
any  deduction  for  the  price  which  was  unpaid.  li  i% 
theiefore,  material  to  consider  whether  the  pioperty 
▼ested  in  Sasby  to  any  and  to  what  exiieot;  and  nvhat 
were  the  respective  rights  of  iSoudy  and  of  the  defend*- 
ants.  Where  goods  are  sold  and  nothing  is  said  as  to 
the  time  of  the  delivery,  or  the  time  of  paymeoty  anil 
every  thing  the  sdler  has  to  do  with  them  is  comphti^, 
the  property  vests  in  the  buyer,  so  as  to  subjeot  binr  «a 
the  risk  of  any  accident  which  may  h^ipea  to  <he 
goods,  and  the  seller  is  liable  to  deliver  than  wheaew 
they  are  demanded  uptm  payment  of  the  price  i  hot  tht 
buyer  has  no  right  to  have  possessiofn^f  the  goods  itf 
he  pays  the  price*  The  buyer^  ri^t  in  respect  of  the 
price  is  not  a  mere  lien  which  he  w3i  forfiat  if  he  patts 
with  the  possession*  but  grows  out  oS  his  ori^aal  owneD- 
ahip  and  donvnion,  and  payment  or  a  tender  of  the 
price  is  a  condition  precedent  on  the  bnyec's  part,  and 
luntil  he  makes  such  payment  or  tender  he  has  no  light 
to  the  possession.  If  goods  are  sold  upon  credit  and 
nothing  is  agreed  upon  as  to  the  time  of  defiveringtfae 
goods,  the  vendee  is .  immediately  entided  to  the  poa^ 
sessbn,  and  the  right  of  possession  and  the  r^fat  of 
property  vest  at  once  in  him ;  but  his  r^ht  of  pos- 
session is  not  absolute,  it  is  liable  to  be  defeated  if  Jie 
becomes  insolvent  before  he  obtains  possession,  Tooke 
V.  HoUingworlh  (a).    Whether  default  in  payment  when 

(a)  ST.IU  S15. 

the 
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lhi^«rHiiteK))ci«s  wfll  destroy  his  ri^t  of  poBmsion^  if  KfSC* 
lie  ba»  not  before  tlmt  time  obtained  actual  ponemon, 
and  pttt  bim  in.  tbe  came  atuadon  tm  if  there  had  been 
ao  harjgahi  ior  eredit)  it  is  not  now  necessary  to  enqnire^ 
iwcause  this  is  a  case  of  ins<dvency,  and  in  case  of  in^ 
solvency  the  point  seems  to  be  perfectly  dear,  Haiuom 
w»Jde^{a)*  If  the  seller  lias  dispatched  tbe  goods  to 
the  buyer,  and  insolvency  occurs,  he  has  a  right  in 
virtue- of  his  original  ownership  to  stop  them  in  ttanstta, 
Maaon  Ym  Lkkbarrtm  {b)j  Ellis  y.  Hunt{c\  HMgsonr. 
Jjoy  (d),  1%^  and  others  r.  Uskerwood  {e)y  BohUingk  ▼. 
Inf^{f).  Why  ?  Because  the  property  is  vested  in  the 
iauyer^  so  as  to  snbgect  him  to  the  risk  of  any  accident; 
but  he  has  not  an  indefeasible  right  to  the  possession, 
and  hia  insolvency,  without  payment  of  the  price,  defi»tB 
that  right  And  if  this  bethe  case  after  he  has  dispatched 
tbe  goods,  and  niiilst  they  are  in  transitu,  il  fortiori,  is 
it  when  he  has  never  parted  with  the  goods,  and  when 
no  trmsitus  has  begun.  The  buyer,  or  those  who  stand 
in  his  place,  may  still  obtain  the  right  of  possession  if 
they  will  pay  or  tender  tbe  price,  or  they  may  still  act 
upon  their  right  of  property  if  any  thing  unwarrantable 
is  done  to.  that  right.  If^  for  instance,  the  original 
vendor  sell  when  he  ought  not,  they  may  bring  a  special 
action  against  him  for  the  injury  they  sustain  by  such 
wrongful  sale,  and  recover  dami^aies  to  the  extent  of 
that  iqury;  but  they  can  maintain  no  action  in  which 
right  of  property  and  right  of  possession  are  both  re- 
quiate^  unless  thc^  have  both  those  rights,  Gordon  v. 

(a)  6  Bad,  614»  (»)  1  U*  BU  357. 

(c)  S  T.  n.  464.  \d)  1T,R.  440. 

(e)  I  Eati,  SIS.  (/)  5Eiui,S$l. 

Horptrm 
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mK        Harper  {a).    Trover  is  an  actioa  of  that  descripcioB,  it 
requires  right  of  property  and  right  of  possession  to 
support  it    And  this  is  an  answer  to  the  argoment  upon 
the  charge  of  warehouse  rent,  and  the  non-rescindtng 
of  the  sale.    If  the  defendants  were  ibroed  to  keep  the 
hops  in  their  warehouse  longer  than  Study  had  a  right 
to  require  them,  they  were  entitled  to  charge  him  with 
that  expence,  but  that  charge  gave  him  no  better  li^ 
of  possession  than  he  would  have  had  if  that  chaige  had 
not  beeik  made.     Indeed  that  charge  was  not  made  until 
after  the  bankruptcy,  and  until  the  defendants  insisted 
that  the  right  of  possession  was  transferred  to  their 
seeond  vendee.  Then  as  to  the  non-resctnding  of  the  sale^ 
what  can  be  iCs  effect  ?    It  is  iiptbing  more  than  insist- 
ing that  the  defendants  will  not  release  Sasby  from  the 
obligation  oS  his  purchase,  bnt  it  wiU  give  him  no  ri^t 
beyond  the  right  his  purchase  gave,  and  that  is  a  right 
lo  have  the  possession  on  payment  of  the  prio&    As 
that  price  has  not  been  paid  or  tendered,  we  are  of 
opinion  that  this  action,  which  is  not  an  action  for 
qpeciai  damage  by  a  wrongful  sale^  bat  an  action  of 
Irovef  eanaot,  as  to  those  hops,  be  maintained.     The 
verdict  must,  therefore,  he  for  the  plaintift  for  the  sum 
of  91L  19$.  5d.  only. 

Judgment  for  the  plaintift 
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Bloxam  and  Another,  Assignees  of  Saxby» 

against  Morlet. 

nPHIS  was  also  an  action  of  trover  brought  by  the 
same  plaintifi  to  recover  the  value  of  other  hops^ 
sold  hy  the  defendants  to  the  plaintiffs  under  circum- 
stances nearly  similar  to  those  in  the  last  case,  which 
it  is  unnecessary  to  set  out,  as  they  are  sufficiently 
stated  by  the  leamea  Judge  who  delivered  the  opinion 
of  the  Court.  The  case  was  argued  by  Evans  for  the 
plaintiffs,  and  Abraham  for  the  defendant,  and  the 
arguments  urged  were  substantially  the  same  as  in  the 
last  case. 

Cur*  ado*  vulL 

Bayley  J.  now  delivered  the  judgment  of  the  Court. 
This  was  also  an  action  of  trover  for  hops,  which  were 
the  subject  of  sale  fi-om  the  defendant  to  Saxby^  and  the 
only  distinctions  between  this  case,  and  that  of  Bloxam 
y.  Saunders  are  these,  that  the  bought  notes  here  irn> 
ported  that  the  hops  were  sold  at  certain  credits  (a), 
that  the  defendant  received  700/.  in  part  payment  of  the 
price,  that  seme  of  the  hops  were  in  the  defendant's- 
possession,  and  some  in  the  warehouses  of  other  per- 
sons, in  the  defendant's  name,  and  that  the  defendant 
sold  them,  some  on  the  day  the  act  of  bankruptcy  was 


(•}  Tte  intoontnol  wit  mad*  oa  the  19th  Augutt,  wad  the  boprwve 
t»  be  fwA,  oae  hatf  bj  ca$k  on  the  SOCb  A^gu^h  9»^  ^  «tte  htlica 

the  €th  Siptemier, 

committed, 


IMl 


r  * 


w» 


.    -^ 
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18M»       qcMTmilted,  ^ad  the  rest  after  the  commiwwm  iisMdf 
without  retttming  to  Saxbyp  or  to  the  phtiotiffii  the  70O2* 
or  any  part  thereof.   There  was  no  noCioe  to  the  petaons 
who  bad  noy  of  the  goods  in  their  warehouses  to  trans^ 
fer  them  into  Saxb^s  namet  but  they  remained  after 
Saxiy  contracted  to  buy  them  as  they  did  before.     It 
was  stated  in  this  case  also  that  it  was  verbally  stipulated 
at  the  time  of  the  sale  that  the  hops  should  not  be  de- 
livered till  the  price  was  paid,  but  as  the  admissibility 
of  the  evidence  to  this  point  was  contested,  and  as  our 
opinion  is  in  favour  of  the  defendant  if  this  evidence  b^ 
inadmissible,  it  is  not  necessary  tldtt  we  shoald  give  any 
cpinion  upoa  this  ponit.    The  action  in  this  case  \ns 
not  a  special  action  fer  damages  for  seHmg  without  re- 
turning the  700/.,  or  for  setting  when  according  to  his 
cootmets  with  Scutify  he  had  no  right  to  sell,  but  it  was 
an  action  of  trover,  assmning  that  the  right  of  pro- 
perty was  in  the  assignees  of  &ui(y,  and  that  the  sale  by 
the  defendant  tested  also  the  right  of  possession  in  diem, 
that  this  action,  therefore^  was  mainndnable^  and  that  the 
.  aSB^oees  w^te  entitled  to  recover,  not  merely  their  700/., 
and  any  damage  they  had  sustained  by  the  defendant's 
scUii^,  but  the  full  value  of  the  hops.     It  seems  to  us, 
however,  that  upon  the  same  principles  which  prevented 
the  plaJatiA  firom  maintaining  the  action  against  jSsun- 
ders  and  Co.,  they  cannot  maintain  the  present  action. 
The  hqps  originally  in  the  defendant's  own  possession^ 
as  they  were  suffered  to  remain  there  till  defoidant  sold 
Aem,  are  exactly  in  the  same  situation  as  those  hops 
finr  which  Saxfy  baigabied  in  the  case  of  Scnmiers  and 
Co^  and  as  no  notice  was  given  to  diange  the  pi\>petty 
as  to  those  which  were  in  the  warehouse  of  tfntd  pef- 

soils^ 
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scxB%thej  stand  flnbstantially  upon  the  same  fix>ling.  W(P      18MJ 
are,  tberefiire,  of  optmon  that  in  A\9  case  the  ctefisDdaat 
k  eatkled  to  the  poatta* 

Jadgment  for  the  defendant. 


Mmttcf» 


The  King  against  The  Inhabitants  gf  North 

CURRT. 


TTPON  an  appeal  by  F.  Siuckey^  R.  Bagshot^  and  T.-  Setenl  p 

^.  Bagshoi  agMost  a  rate  made  for  the  relief  of  the  carried  on  • 
poor  of  the  parish  of  Tforih  Curry  in  the  comity  of  buiiMH  in  thn 
Somenety  the  sessions  amended  the  rate  by  striking  ont  ^"mcMM  ofn 
the  sum  of  161*  ISs*  ^d.  assessed  on  the  appellants  in  ^l^^tw^ts 
respect  of  their  stock  in  trade  in  the  said  parish^  anlgect.  ^^p^^^J^ 
to  the  opinion  of  this  Court  on  the  following  case :  houMpartoTAn 

The  appellants  were  partners  in  trade^  all  residing  in .  ^«  iMuin«t 

was  carnad  on^ 

the  parish  of  Langport^  and  carried  on  a  considemUe  butnoonaoTibe 

paftnafi  iwUtd 

branch  of  their  business  in  cob1%  culm,  deals,  and  salt  in  ti»t  pariih  t 
in  North  CStirry,  by  means  of  a  foreman  and  other  sei>  ^^^r,  oot  iitt^ 
Tants.    The  foreman  and  his  fomily  resided  there. in  -m u^^Jft^Jj^ 
house  on  part  of  the  premises  on  which  the  trade  wafe  !^  1^!^J^^ 
carried  on,  belonging  to  the  appellants,  for  whidi  th^  ^  '^^^ 
were  assessed  as  proprietors  and  oqqupiers  in .  Uie  raitt 
appealed  against  at  1/.  2^,  and  they  were  also  tasaased. 
for  stock  in  trade  16A  lSs«  4^«    Neither  of  the  t^ppA: 
lapts  ever  slqit  in  the  parii^h  of  North .  Curr^  but  diejR 
came  there  for  the  purpose  of  inq)ecti|]g  the  foreman's 
accounts,  and  to  see  bow  the  business  was  going* qb« 
On  such  occasions  the  acting  partner  used  a  smaU  par«» 
lour,  in  the  foreman's  bouse  as  a  coun^g  fooflB,  "vriiiciK 
the  foreman  in  the  absence  of  the  appellants  used  when 

be 
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IBUk  i      he  bad  company.     There  were  no  deeping  convaiieiices 

j^  gy^     kept  kr  die  appellantir  in  the  foreman's  bouse,  nor  ia 

.jj^j^jjjjy^^    any  other  part  of  the  parish.    The  stock  was  received 

Mi^i  of  anj  ,0|j  by  ^  foreonan  on  the  premises,  and  on  every 
Friday  the  proceeds  with  die  accounts  of  the  week  were 
sent  to  the  partners  at  Langpori,  and  returned,  afttf* 
inspection  by  them,  to  the  foreman  on  the  succeeding 
Monday.  Accounts  were*  also  made  up  nionfUy,  aad 
sent  to  the  partners  .for  their  inspection*  The  amount 
of  the  rate  was  one  ground  of  appeal  stated  in  the  notice 
but  on  the  hearing  of  the  appeal  that  was  abandoned,  and 
the  ground  stated  and  relied  upon  was,  that  die  appdlanta 
were  not  liable  to  be  rated  for  their  stock  in  trade,  they 
not  being  inhabitants  of  the  parish  of  NcrtA  Cunjj  nor 
otherwise  liable  for  the  same.  The  assessment  on  the 
wfaar£^  houses,  ftc,  was  submitted  to  withoot  objection^ 

Srskine  and  Mmk^,  in  support  of  the  order  of  sesMons, 
wefe  stopped  by  the  Court 

C  jPi  fKBiams  and  Jeremy^  contr&,  argued  that  the 
'^  meaning  c^the  word  inkabitant  in  the  4SjEZ/«.  c.  2.  must 
be  collected  from  the  object  of  the  act,  the  language  used, 
its  legal  meaning  per  se,  or  its  meaning  ascertained  by 
analogy  to  other  enactments  in  pari  materia.  That  die 
object  here  being  to  raise  a  fond  for  the  relief  of  the 
poor  of  the  parish  by  taxation  of  paisons  ha^ng  ability 
within  the  parish,  the  word  inkabitafOs  ought  to  be  con- 
strued to  include  all  the  householders  in  the  parish, 
thou^  they  be  not  actually  living  and  dwelling  in  thai 
parish,  aoccording  to  the  rule  of  construcdon^laad  down 
by  jOboit  C  J.  in  Mex  v.  Hatt.  (a)     But.   secondly, 

looking 
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locddog  to  the  language  of  the  act  per  se,  the  appdlaaU 
C9me  wUhija  the  definition  of  inbabitaots  gir^n  by  Lord 
Cpief  2  Inst.,7tii2,f  <<  Habitatio  dicitur  ab  habendoi  quia 
q/jx  prppriis  manibus  et  sumptibus  possidet  et  habet  ibi 
habitant  dlcitur ;"  and  he  say%  that  inhabitants  ia  the 
l^g^t  word  of  the  kind.  And  in  the  AUomof^Oenerai 
V.  Parker  {a\  Lord  HardmcJipe  says^  thi^t  it  indodea 
housekeepersp  though  not  rated  to  the  poor,  aod  also 
persons  who  are  not  housekeepers,  as,  tor  instance^  such 
who  have  ginned  a  settlement,  and  by  that  means  be* 
come  inhabitants.  But,  thirdly,  construing  this  word 
by  analogy  to  the  constructicm  put  upon  it  in  other  cases 
where  the  law  has  imposed  a  burden  upon  inhabitants  eo 
nomine,  it  must  be  taken  to  include  the  present  appellants* 
(They  then  referred  to  the  statute  of  bridges,  2  Inst.  702.9 
Jeffi^ei/s  case  (&),  and  Majfor  of  Colchester  v.  Goodwin  (cOO 
In  Rex  V.  Poynder{d)  it  was  held  that  the  partners 
of  a  firm  who  had  a  dwelling  house  in  a  particular  parish, 
in  which  none  of  them  resided,  were  householders  within 
the  43  Elix.  c.  2.,  and  liable  to  sei*ve  the  office  of  over- 
seer. So  persons  under  similar  circumstances  are  liable 
to  take  a  parish  apprentice,  although  the  statute  of  Eliz. 
enacts,  that  no  person  shall  be  bound  to  receive  a  parish 
apprentice,  unless  he  be  an  inhabitant  and  occupier  in 
the  parish  where  such  child  lives,  Bex  v.  Clagp  [e\  Rex 
V.  Barmick  (jT).  In  Bex  v*  Tunstead  (^),  Lord  Kaition 
considered  the  word  inhabitant^  as  used  in  that  statute, 
to  be  synonymous  with  occupier,  and  not  to  be  confin^ 
to  resiants.  This  statute  is  to  be  construed  in  the  same 
mode  as  other  legislative  enactments  made  in  pari  ma- 

(«)  3Alk.  51*7.  {b)  5  Co.  66. 

(c)  1  Otrter,  119.  [d)  I B.  {•  C.  178. 

(#)  5  T.  R.  107.  (/)  7T.R.S9. 
(g)  8  r.  H.  59S. 

teria. 
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1SS5.       teria.     Now  the  statute  6f  hue  and  cry  (27  EUz.  c  IS.) 
enacts,  that  the  justices  are  rateably  and  propor&mabiy 
to  tax  and  assess,  according  to  their  ability,  ereiy  in- 
habitant and  dweller  of  every  town,  ftc,  within  the 
hundred.    In  Leigh  t.  Chapman  (a)  it  was  ruled  by 
Hale  C.  J.,  that  the  plaintiff  was  liable  to  pay  his  ^o- 
portion,  although  he  never  lodged  within  the  hundred, 
for  as  long  as  he  held  lands  in  his  hands,  so  long  would 
he  be  chargeable  to  robberies  within  the  hundred,  and  be 
said  to  be  an  inhabitant  within  the  hundred^  within  the 
statutes  of  hue  and  ay.    The  Riot  Act,  1  0.1.st,2.c.5. 
s*  6.,  directs  the  rate  to  be  levied  upon  the  inhabitants 
of  the  hundred  in  such  ways  as  prescribed  by  the 
t7Eliz.  c.lS.    In  Atkins  v.  I>avfV(i),  trespass  was 
brought  by  the  trustees  of  the  London  Water  Works 
against  the  defendants  who  distrained  for  a  rate  under 
the  Riot  Act,  and  upon  error  in  the  Exchequer  Cham- 
ber, Lord  Loughborough  said,  that,  iDhabitancy  in  the 
sense  of  the  legislature  upon  that  statute,  had  been  ex- 
pressly  determined  not  to  be  confined  to  the  local  resH 
dence  of  the  person  within  the  district,  but  that  in  the 
sense  of  the  law  those  were  inhabitants  who  had  taxable 
property  withui  the  district  Sir  Anthony  Earbj^s  case  [c\ 
only  decides  that  an  inhabitant  is  not  to  be  taxed  to  the 
relief  of  the  poor  in  respect  of  the  property  he  bath  out 
of  the  parish.     In  Bex  v.  Livetjiool^  and  Berr*  CMistMi^ 
cited  in  Bex  v.  Jones  {d)  the  question  now  made  was 
raised,  but  not  decided ;  the  judgment  proceeded  on  a 
different  ground.     In  Bex  v.  Nicholson  {e)  it  was  foand 
as  a  fiict  that  the  party  rated  was  not  an  inhabitanl,  he 
had  not  even  in  fact  a  qualified  resiancy,  and  the  solgact 

(a)  9Snund,4^.  {b)  CiM.SlS. 

(c)  SBuUtr.8S4^  {4)  SMmtp^Sf. 

.     (0  liJBati,590.  K         •*' 
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of  profit  was  an  incorporeal  hereditament,  yiz.,  tolls,        1825* 
Jfar  V.  Adlarddoes  not  apply,  because  there  the  question  " 

was,  whether  the  defendant  was  liable  to  serve  the  office  <vnlntf 
of  constable,  which  is  a  personal,  and  not  a  pecuniary  _  *N*J^ 
service.  But  assuming  that  the  word  inhabitants  in  this 
statute  means  resiants  only,  the  statute  imposes  the  tiix 
upon  inhabitants,  parsons,  vicars,  and  others.  Some 
efiect  must  be  given  to  the  latter  word :  and  giving  it  a 
reasonable  effect,  it  may  be  construed  to  mean  another 
person,  not  residing,  but  having  ability  within  the  parish, 
and  if  so,  then  the  appellants  in  the  court  below  were 
properly  rated. 

Batley  J.  If  the  question  raised  in  this  case  were 
res  Integra,  the  argument  addressed  to  us  would  deserve 
great  consideration.  But  there  have  been  cases  in  which 
it  has  been  held  that  a  party  (not  being  a  parson  or 
vicar)  to  be  rateable  to  the  relief  of  the  poor  must  dther 
be  an  inhabitant  or  occupier  of  lands  within  the  parish ; 
and  I  need  hardly  observe,  that  in  this  branch  of  the 
law  certainty  is  very  desirable.  If  the  appellants  in  this 
case  were  liable  to  be  rated,  it  must  be  because  they 
come  within  the  description  of  the  persons  upon  whom 
the  liability  is  imposed  by  the  statute  43  Eliz.  c.  2. 
That  statute  enacts  that  competent  sums  shall  be 
raised  by  taxation  of  **  every  inhabitant,  parson,  vicar, 
and  otAeTf  and  of  every  occupier  of  lands,  8cc.  in  the 
said  parish,  to  be  gathered  out  of  the  same  parish,  ac- 
cording to  the  ability  of  the  same  parish.'*  It  has  been 
insisted  in  this  case  that  Stuckey  and  his  partners  are 
persons  liable  to  be  rated  either  as  inhabitants  or  as 
persons  coming  within  the  meaning  of  the  words  ^  and 
other."    In  ibe  numerous  cases,  however^  which  have 

Vrtu  IV,  $  R 


199£^      op^ie  behfe  the  courts  or  dbe  Tateabili^  4>f  toU%it  :ba» 

^j^^jj^i^     i^ev^  been  ^vggsit^  that  persons  not  cqib^  witbis 

TtM^^b^  t)ie  descriptioD  of  tbe  words  **  iohabimnU  or  oocopieRs'' 

imts  of       vexiB  liable  to  be  rated  uoder  tbe  words  **  e^d  i^ther.V 

.  (n  JBer  v.  Niciolfi(m{a)  Lord  EUenbonn^  after  ^tati^ 

tbe  words  of  tbe  aqt,  says  that  tolls  do  not  come  witfaio 

any  one  description  of  occupancy  described  by  tba 

stalbute ;  they  are  not  lands  nor  bousei^  &c     I^  tbens^ 

fore,  the  owner  be  taxable  for  them  at  alU  it  most  be  as 

an  inhabitaot  of  tlie  parish  out  of  which  they  arise**' 

XfOrd  EUenboroughf  therefore,  must  have  considered  (he 

words  **  and  other**  not  to  hare  carried  the  descriptloa. 

of  the  persons  liable  to  be  rated  further  than  the  word 

*^  inhabitants*'  did.-   Assuming  that  to  be  tbe  true  ixia- 

struction  of  tbe  statute,  then  the  question  in  this  case  is^^ 

whether  iSSftfc^^  and  bis  partners  were  iniabitauU  witbia 

the  meaning  of  tfie  statute.  That  word  moj  ba?e  a  veiy 

e?&tensive  sense,  so  as  to  include  in  it  ali  persons  po^ 

se^ed  of  property  in  the  place*    Such  a  construcliQii 

bas  been  put  upon  that  word  in  the  statute  of  bridge^ 

tbe  riot  act,  and  the  black  act ;  but  in  those  statutes  tho^ 

word  inhabit^tUs  was  the  only  word  used  as  descriptive 

of  tbe, persons  liable  to  be  charged.    From  tbe  natura 

of  tbe  subject  matter  to  which  it  was  applied,  it  was  cou« 

sidered  as  necessarily  including  in  it  all  persons  havii^ 

property  in  the  place  to  be  taxed.     It  has  been  held  ac« 

cordingly  that  a  person  occupying  land  in  a  parish^  but. 

living  out  of  it,  is  compellable  to  receive  a  parish  ap» 

prentice,  although  the  statute  of  43  EUz.  <u  2.  says  diat 

none  but  inhabitants  and  occupiers  shall  be  bound  Uf 

receive  the  same.     But  in  this  statute  several  words 

(a)  l2SaM^542. 
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died  m  dtBMpdve  «r  the  penom  to  be  tvied^  Viik       SMfti 

**mtrj  inhMUnt,  panon,  Yicer,  amd  oHher^  and  eferf     fbTiCnia 

oebvpier  of  knds/^    la  Bex  v.  Kidkobm (a)  Ae  Cemrt    ^'^s^^^ 

were  of  opinion  that  the  word  hAMtant  was  not  to  be       aiot  of  . 

Udk^n  in  the  exteaaive  sense  which  had  been  applied  to 

it  in  the  constniction  of  the  statute  of  bridges,  hot  in  • 

confined  senses  as  descriptive  pnl j  of  a  resident 

the  perish.     Le  BUau  J.  said  that  the  word  ii 

was  used  as  well  as  occupiers^  and  that  he  considered 

that  by  the  former  was  meant  a  person  who  was  resideni 

in  the  place,  for  one  might  occupy  without  being  resi- 

cfent,  and  the  statute  meant  to  include  both.     It  is  also 

stated  in  Ndbm^s  Poor  Lam^  id  edit.  p.  19i^  that  per* 

senal  property  cannot  be  rated  nnlesa  the  proprietov 

reside  in  the  parish.     Then  the  question  is,  what  is  the 

meaning  of  the  word  <*  resides.**  I  take  it  that  that  word^ 

where  there  w  nothing  to  shew  that  it  is;  used  in  a  nore 

entcnsive  aense^  denotes  the  place  where  aa  indiTidud 

eats^  drinks,   and  sleeps,  or  where  hia  family^  of  his 

set  rants  eat,  drink,  and  sleep ;  and  if  that  be  ao,  there  la 

no  ground  for  sa}nng  that  Stucketf  or  his  partneos  had  s 

reaidenoe  in  the  place  in  question.     I  think  that,  ao* 

cofdhif;  to  the  former  decisions,  the  word  inhabitants  m 

the  4S£i».  r.  8.  mast  be  confined  to  resiants;  and, 

therefore,  inasaueh  as  tlie  appellants  were  not  resianta 

within  the  parish,  they  were  not  liable  to  be  laled  in 

nespect  of  dieir  personal  property. 


/ 


HoLitOTO  J*    It  seems  to  me  that,  eoosistendy 
the  coaBtruction  put  upon  the  words  of  die  statute  of 

(a)  lS£as<,54S. 

S  R  2  the 
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1»SS5.       the  43  JSA«.  c«  2.,  in  several  cases^  we  mast  hold  that  tfaf 
-  appellants  in  the  court  below  were  not  rateable..  If  tkat 

pgtfinii  construcdon  had  not  already  been  put  upon  the  sfatntey 
jmts  q/  the  argument  in  favor  of  the  rate  would  be  entitled  to  «t^ 
tention;  but  without  overturning  the  cases  where  itha^ 
been  held  that  a  non->resident  proprietor  of  tolls  is  not  rata* 
abki  we  cannot  hold  that  the  parties  mentioned  in  this  case" 
are  rateable,  either  as  coming  within  the  word  ^'  inhabit^ 
ants"  or  the  words  "  and  other."  It  seems  to  me  thai 
the  latter  words  must  mean  **  other  inhabitants."  The 
legislature  never  could  intend  to  rate  persons  who  were 
neither  inhabitants  nor  occupiers  of  property  within  the 
parish.  And  unless  inhabitant  means  inhabitant  resiani^ 
the  subsequent  word  occupier  will  have  no  effect  wfaalh 
ever.  On  that  ground,  in  lUix  v.  Nidwlson^  it^wtt 
held  that  a  party  was  not  liable  to  be  rated  for  tolls 
unless  he  was  an  inhabitant  resiant  In  the'  course  of 
the  argument  Lord  EUenborough  says:  '^  The  great 
difficulty  is  to  bring  the  case  within  the  words  of  the 
statute  43  Eliz,  c.  2.  conferring  the  authority.  The  party 
rated  must  be  either  an  inhabitant  of  the  parish,  or  ha 
must  be  an  occupier  of  one  or  other  of  the  descripdons 
of  property  mentioned  in  the  statute."  And  in  another 
place  he  asks,  "  whether  the  counsel  were  aware  of  any 
case  where  the  word  inhabitant  in  the  statute  o(  Elizabeth 
had  been  held  to  mean  any  other  than  resident  f*  And 
afterwards,  in  giving  judgment.  Lord  Ellenbannigh  says 
expressly  that  there  is  no  case  in  which  the  word  in-? 
habitant  in  that  statute  has  been  held  to  mean  any  odier 
than  a  resident  within  the  parish.  Le  Blanc  J.  also 
seems  to  have  considered  it  clearly  necessary  that  a 

party  must  be  either  a  resident  in  the  place  or  ail 

occupier 


IN  iTiE  Sixth  Yeaii  of  GEORGE  IV-  ^ 

occupier  of  real  property  in  order  to  make  him  rate-        lS9i. 

Me ;  and  Bayley  J.  says :  "  In  a  statute  which  mentions  - 

inhabitant  as  well  as  occupier^  inhabitant  must  mean    ^J^^l^^ 

restdent^  otherwise  it  would  mean  the  same  as  occupier.  nti  of  . 

In  Williams  v.  Jones  (a),  it  was  held,  on  the  same  grounds, 

that  a  non-resident  proprietor  was  not  rateable  for  tolls  of 

a  ferry.    The  construction  which  it  is  contended  ought  to 

be  put  upon  the  words  "  and  other,"  would  have  applied 

to  those  cases  as  well  as  to  this ;  and  if  that  be  the  right 

construction  those  cases  have  been  improperly  decided* 

I  think  that  according  to  the  construction  already  put 

upon  this  statute,  the  words  **  and  other"  in  tliis  clause 

of  the  statute  must  mean  '*  and  other  inhabitants  f^  and 

that  being  so,   then,   for  the  reasons   already  given, 

BlUokey  and  his  par&ers  were  not  rateable. 

Order  of  sessions  confirmed,  {b) 

{h)  Th4  IRng  ▼.  Fryer  and  Others,  —  Upon  an  appeal  by  WtUkim 
Frtfer,  J  Gosse,  and  Robert  Pack,  against  a  rate  made  on  the  8th  of  May 
1824,  for  the  relief  of  the  poor  of  the  parish  of  St.  James,  in  tlie  town  and 
CQonty  of  Poole,  whereby  they  were  assessed  for  certain  ships  menilMMd 
in  the  rate  for  exports  and  imports  (yearly  value  3500/.}  10^  lOf. }  coo- 
per stock  (yearly  average  50^ )  35. ,  the  sessions  for  the  town  and  county 
of  Psofe  confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  on  a-oae 
Vfhich  stated  that  Fryer,  Goue,  and  Pack  were  in  partnership  together  at 
merchants,  and  were  interested  in  equal  thirds  in  the  partnership  stock 
and  effects,  and  the  vessels  belonging  thereto.  The  partnership  business 
waa  carried  on  at  Poole  and  at. NevfiundlantL  At  Poole  they  had  • 
countinghouse  and  storehouses,  and  a  clerk  used  the  countinghouse  and 
kept  the  key,  but  did  not  sleep  there.  'Mr,  Fryer  also  carried  on  tho- 
business  of  a  banker  with  third  persons  in  the  parish  of  Wxmbome  MhuteTp 
titu  miies  from  Poole,  and  his  dwelling-house  y^m  at  IFimbortmt  Xbe 
banking  partnership  had  also  a  countinghouse  and  some  other  rooms,  and 
a  stable  in  PooU,  and  a  clerk  of  the  banking  partnership  lived  on  those 
Remises.  The  furniture  in  the  rooms  belonged  to  him,  but  the  fumitnro 
4^.  ^he  countinghouse  belonged  to  the  banking  firm.  Kone  of  the  part- 
ners in  the  buking  firm  resided  in  Poole*     Pack,  one  of  the  partners  in 

3  R  S  th« 
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16^5*  lb«ol]wrllrm,i€slM«t  A'tfvfottfidbniA  Tlw  nte  ««i  ouMb  npoft  iAt 
'  .....1....^  whole  partocrabip  inUrat  ia  Um  exports  and  imports^  in  the  oogycr** 
*3Pbe  Kt«o      ftodc,  and  m  each  of  die  eaid  shipi,  and  not  upoo  Ihe  nndinded  thnd 


^wm*'.       paitorafaaieof  6«f»eiNiily.    lUa  caae  beiM  odled  oa  fior  «i«BNOi  in 

■   Th$  Inhabit-     „* .    .-      . 

JNopitt  CoJttv^       ScaHeti,  who  was  to  have  argued  in  support  of  the  order  of  sewJony 

■aid,  that  the  raiie  being  upon  the  partners  in  respect  of  penonal  propenj, 
thqf  weee  vateable  onlj  as  inbabEtanta,  and,  nccdnSng  to  the  aufheritft^ 
it  was  impossible  to  contend  thht  two  of  them  were  inhahtrtiitSi  iwiwiwrh 
as  they  were  not  restant  within  the  parish,  fit  laid  he  would  not  lb«r»> 
'  -ioM  argue  the  case,  and  the  rate  was  sent  hack  4o  be  anwdtdj  b|rnttilihg 
9Ut  the  aaoMs  of  tiit||^peU«iit». 


M, 


TnsoK  and  Another,  Oeots.^  &<%  fig(itm$t  Tbe 
Town  of  Waewick  Gas  Light  CompabjF' 


lii!!^t  for^   J)ECLARATION  in  debt  stated  that  the  plainfifls, 
Gorpmting  a  before  the  passing  of  the  act  of  parliament  thereta^ 

pany  enacted,    after  mentioned,  to  wit,  on,  &c,,  at,  8tc,  were  retahied 

that  all  the 

costs  of  obtain-  and  employed  by  and  oa  the  behalf  of  certaia  persons 
•hooidbepald  projectors  of  a  certain  undertaking  for  lighting  tlie 
^toftbe*mo»  Streets,  &c.,  in  the  town  of  Warwick^  in  the  county  of 
fai*mf«nmM^  ^^^^^  ^^^h  gas,  to  soHcit  and  obtain  an  act  of  patiia* 
lo  aU  other       ment  for  the  completion  and  carrying  on  of  the  said  nn- 

paynseots :  *  ^r     o 

Held,  that  the  dertaking,  that  they  did  solicit  and  obtain  such  an  act* 
obtained  the     'intituled,  an  act  for  incorporating  the  Warwidc  gas  light 

att  night  main* ' 

lain  an  action  company,  and  that  the  necessary  and  proper  cost^ 
tipon  the  su-  charges,  and  expences  of  the  jdaintifis  attending  the 
00,1^  ^  applying  for,  obtaining,  and  passing  the  said*  act 
aUra  o^Buined  ^^lounted  to  the  sum  of  600/.,  to  wit,  at,  &c.,  wbereof 

other  county 

fetating  that  the  defendants  were  indebud  to  the  plaintiffs  for  wor|c  and  lahor^  &c. :  HeM, 
topon  general  detourrer,  nat  even  anuming  that  a  corporation  coold  not  eontract  ttot  \ff 
Heed,  the  omiawm  lo«et4»|ii  «  deed  was  a  nere  natiertif  fiian,  and  ifwaaftme  fraaad  ii 

palj* 

UM 
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» Ihflrffakl  eomfmmy  bad  dae  aolioe.    And  tbal  m«iid  hy       1998* 

'  ibe  said  Act  It  was  enacted,  that  sSi  the  costs,  tsharge*,     • 
.  and  expeiues  attending  the  applying  for,  obtaining,  and        agamm 
passing  that  act,  should  be  paid  and  disdiarged  out  of  G«rI4^t  Co. 
the  monies  to  be  subscribed  by  virtue  oF  that  act,  m' 
preibrenoe  lo  alt  other  paymenls  wbatsoev^.    Afer^ 
ment,  that  divers  targe  sums  of  money,  anonnting^  in 
the  whole,  to  10,000/.,  became  and  wei*e  subscribed  by 
virtue  of  the  act,  and  came  iMo  the  bands  ef  the  md . 
qompany,  and  thereupon  it  became  the  dtity  of  the  conK 
pany  lo  pay,  and  they  became  liable  to  pay,  and  ought 
to  have  |HHd  lo  the  phitntiffs  the  said  costsi  chi^geS)  audi 
expences  of  the  plaintifis  attemiing  the  applying  fer, 
obtakwg,  and  passing  of  the  aei^  from*  and  out  of  the 
mooeji  so  sobscribed  by-  virtue  of  |be  act,  ia  preference 
to  alt  other  payments  whatsoever,  and  being  so  liable^ 
the  said  compaqy  then  and  there  agreed  *to  pajF  the  same  f^ 

to  the  plainti£&,  when  they,  the  company,  should  be' 
thereunto  afterwards  requested,  whereby  and  by  reason 
of  the  premises,  and  by  virtue  of  the  said  act,  and  of  the 
said  sum  of  600/.  being  and  remaining  wholly  unpaid 
and  unsatisfied,  an  action  accrued  to  the  plaintiffs  to  de-' 
mand  and  have  of  and  from  the  said  company  the  said 
snai  of  600/.,  parcel  of  the  said  sum  above  demanded. 
Other  counts  stated  that  the  company  were  indebled 
to   the    plaintiffs   for   work   and   labour  in   soliciting^ 
procuring,  and  obtaining  the   act;    for   money   paid,  ' 
laid  out,  and  expended ;  and  upon  an  account  stated*-  • 
General  demurrer  and  joinder. 

Mussell  in  support  of  the  demurrer.  All  the  counts, 
except  the  first,  are  fbuuded  upon  simple  contract.  Now 
it  is  a  general  proposition  that  a  corporation  cin  do  nor- 


»    r 


-  -    ! 


3R  4  act 


CASES  iM  MICHAELMAS  'TEMM.  . 

act  wkkottt  deed.    There  are  some  exccfrtiopar  ti^  tfaii 
rule.    Where  a  corporation  are  aocborizedy  bjr  act  4if 
parliameaty  t^  draw  and  accept  bills,  or  are  ertaUtshad 
teJUyuODw  fbir  the  purposes  of  ttadet,  Murray  ▼.  Tie  B^t  hdia 

Cmpan^ia\  Edie  y.  The   East   India   Compear  {*), 
Slari  V.  The  Highgate  Archwaif   ConjMny(c),     Tba 
company  waa  not  authorized  to  aooepc  biUa^  nor  vaa 
it  established  for  the  purposes  of  trad^  but  for  the  pai!^ 
ppse  of  supplying  inhabitants  of  a  particular  place  .vids 
gas*    Brm^ghion  v*  7^  Manchester  Water  Works  Cam^ 
pfm/ii)  ahew9»  that  such  a   company   is  not  liable 
in assumpaity  even  upon  bills  of  eichangew    Acorpor*. 
ation  may  also  for  ordinary  employments  and  pKHrpoaor 
appoint  a  semraAt  without  deed  as  a  cook  or  koHet^ 
Vinet'%  Abr.f   lit*  Corporation,  K»    But    there  is  ne 
instance  of  an  action  brought  by  a  servant  so  appoimad) 
for  his  wage^.    It  is  clear  that  a  corpcwadon  must  d»» 
Buse    by  deed)    Res  v.  The  Inhabitants  of  (^ipj^ng 
Norton^  {e)    They  cannot  even  grant  a  iieenoe,  bnt  by. 
deedi  Bra.  Abr*,  Licence,  pi.  16»     [wBay%J.     You 
assume  that  this  was  a  debt  by  simple  contract*    The 
declaraticm  slates   that  the  corporation  was  indebted* 
Mow  if  they  were  not  capable  of  contracting  but  by  deed# 
it  must  be  taken  upon  general  demurrer^  that  they  did 
contract  by. deed.     In  debt  for  rent  generally,  evidence 
may  be  given  of  a  demise  by  deed.]    No  deed  being 
declared  on,  it  must  be  taken  that  there  was  noaei 
Jtty  V.  Parish  {/)  is  expressly  in  point.     In  that  case  a 
contract  for  freight  and  demurrage  was  entered  into  by 
deed,  and  it  was  held  that  the  plaintiff  could  not  declare 

(a)  SB.  4:  A,  204.  (6)  2 ihirr.  1216. 

(c)  5  Taunt.  792.  (d)  9  27. 1*^.  1. 

(e)  5  .Sotf,  239.  ( /)  1  iV;  A.  104. 

id 
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in  debt  gitnenJiy  for  the  carriage  of  goods,  and  tlie  iM 

jmd  hire  o£  ships,  and  give  the  deed  in  evidence  to  a8oer>-  *    ^^^^ 

tain  the  amoaiit,  but  must  declare  upon  the  deed*     Se«  mjy^'jjl^yjy 

eondly^  ar  to  the  special  count  a  contract  is  there  stated,  <^  I4i^  O^ 

and  the  count  is  founded  upon  that  contUac^  and,  there- 

fore,  the  contract  cannot  be  rejected    as    surplusage. 

In  an  action  founded  upon  a  tort,  it  is  sufficient  if  part 

only  of  the  allegation  is  proved;  provided  what  ia 

pn»ved  aflbrds  a  ground  for  maintaining  the  action^. 

ItkkeUs  V.  Salmey  (a) ;  but  it  is  otherwise  as  to  actioni^ 

founded  upon  contract.     But  assuming  that  the  allega-* 

tiott'  that  the  defendants  contracted  could  be  rejected, 

and  that  the  action  might  be  taken  to  be  founded  npon  a 

statutory  duty,  then  the  form  of  the  action  should  have 

been  case^  and  not  debt     For  the  cause  of  action  ia 

that  the  defendants  have  nq^ected  to  comply  with  the 

piovisioiis  of  the  statutiv  to  the  prejudice  of  the  pfeintiffii. 

It  is  true  that  where  a  penal  statute  does  not  prescribe  any 

form  of  recovery  for  the  party  grieved,  debt  may  be  main-* 

tained,  but  that  is  where  the  statute  prohibits  the  doing 

of  an  act  under  a  certain  penahy  in  numero  to  be  paid 

to  the  party  grieved.     Thus  under  the  stat  2  &  3  Ed.  64 

r.  IS.  debt  may  be  maintained  for  the  value  of  the  tidiea 

not  duly  set  forth,  but  that  statute  enacts  **  that  no  per*' 

son  shall  take  or  carry  away  the  tithes  therein  maHhmed 

before  he  hath  set  forth  the  tithe  or  agreed  for  the  saroe^ 

tmder  the  pain  arforfeiiwre  of  treble  the  value  of  the  tithes  so 

carried  wwxy!*  There  are  other  cases  in  which  the  statute 

expressly  gives  an  action  of  debt,  as  the  statute  1  Bic*  3. 

c%  \  2.  for  an  escape  out  of  execution,  or  the  statute  4  &•  2. 

c*  28.  5. 1.  against  a  tenant  for  double  value  for  not  quit- 

ting 
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.  3M5«        ting  in  piiraiMiioe  ^  his  l^iiAord's  noltoe^  or  A» 

*  S2  G.  2.  r.  88.  5. 12.  against  sberi£&  or  gaoIeiSy  Ao,  ^br 

^ffoANf        extcrtioD,  and  the  23  //i?».  6.  e»  9.  which  inTes  treble 

^»  Ligbt  O^  4MUiget.     But  where  there  is  merely- a  oeghot  of .sprae 


dtt^  prescribed  by  statute,  no  penaky  faeiiig  k 
the  letnedy  is  ease,  as  on  the  6  Aufu  c,  14>»  s;  I.  by  land- 
lord against  a  sheriff  for  remoring  goeds  taken  in  ex»- 
eution  without  paying  a  yearns  rent.  It  haa  been  de^ 
cided,  that  under  that-statote  it  ia  die  dnty  of  the  tfhcsiff 
lo  kvy  for  the  rent  in  the  £rst  instanoe^  •  and  'then  far 
At  esecQlioB,  and  to  retain  a  sufficient  snm  Co  Baikfy 
such  rent  before  he  reBM>ves  the  geods^  Cb^fer  w* 
Sjpit9r{a).  But  yel  the  remedy  is  not  debt  far  the 
money,  but  case,  for  not  complying  with  tbe  provistena 
of  the  elatutew  So  actiona  against  the  bumhed^  lAelhar 
upon  tbe  stotute  of  Wifdon^  19Ed.  I.  i#.2.  Arl,  &,  or 
upon  the  Black  Act,  9  6. 1.  c.23.,  are  in  cnsa^  npd 
tbe  declaration  in  such  cases  albges  that  tbe  bnocfaed 
have  not  made  amends. 

Wakh  oenlp^.  The  pbiintiffi;  are  clearly  cotided  to 
jodgment  i^km^  the  first  count,  because  that  is  fainidbd 
iq»on  a  duty  imposed  by  statute  upon  tbe  d^tndants  to 
pay  this  money  to  tbe  plaii;itifis.  The  facts  sfetted  are 
sufficient  to  shew  that  there. was  a  legal  obligation  on 
tbe  defaodante  to  pay.  It  is  true  that  there  is  ahean 
allegation  that  the  defendants  agreed  to  pay  die  mossy, 
but  that  allegation  was  unnecessary,  and  nny  be  reacted 
as  surphisage.  As  to  the  other  eounts^  assnmiag  tknt 
a  corporation  cannot  contract  except  by  dead^  dbe 
neglect  to  set  forth  a  deed  is  nMre  matter  of  form*.   It 

(a>  4  B,  Moort,  473; 

must 
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mmt  be  pmsum^d  upoo  general  demurrer  that  the  con-       IMI* 
tfaet  was  by  deed.  "  'TT^ 

"^Arpar  J.  It  is  not  necessary  to  decide  in  this  caae  Qt»  X^  4ls» 
vbeilier  a  corporation  may  or  may  not  be  liable  on  a 
simple  contract  That  question  is  not  raised  by  this 
demurrer  as  far  as  it  applies  to  the  first  count  of  the 
declaration.  That  count  states  that  the  plainliffs  were 
employed  to  obtain  the  act  of  parliament ;  that  they  did 
4>btaui  it;  that  dieir  costs  amounted  to  a  eertam  aum»  of 
yiikM^  tile  d«fendaots  bad  notice ;  and  that  by  the  act  it 
^asenacted  that  the  coals  attending  the  obtiuning  ibe 
aet  should  be  paid  out  of  die  first  money  subscribed  by 
virtue  of  the  actt  in  preference  to  aU  other  payments 
whatsoever.  It  then  states  that  money  was  subscribed 
4)y  ^tpe  €i£  the  act;  that  it  came  into  the  hands  of  the 
company,  and  that  it  became  their  duty  to  pay  the  coals 
to  the  plaintiff^  and  that  they  did  not  pay.  Now  wbeve 
^n  act  of  parliament  casts  upon  a  party  an  obligation  to 
pay  a  specific  sum  of  money  to  particular  persons^ 
the  kw  then  enables  those  persons  to  maintain  an  action 
€^debt  It  is  said  that  the  action  should  have  been  oasti 
and  not  debt ;  and  that  oil  the  S  Anne^  c.  14.  case  in  like 
proper  form  of  action  against  the  slieriiF  for  removing 
goods  without  levying  a  year's  rent.  That  statute  ds* 
reots  that  the  party  at  whose  suit  the  execution  is  sued 
out  shall,  before  the  removal  of  the  goods  from  the.pfiN 
misei,  pay  the  rent  to  the  landlord ;  and  the  sheriff  is 
esEqpowered  to  levy  and  pay  to  the  plaintifi*  the  money  so 
dtte  for  the  rent,  as  well  as  the  escecntion  9Mmey«  The 
olgeot  of  the  enactrooDt  was  that  no  goods  shoidd  be 
removed  off  the  premises  until  the  rent  wa3  secured  to  the 
lapdlordf    The  duly  qest  ojpon  the  sheriff  by  thftt  tot  of 


9e»  CAS£S  IN  MICHAELMAS  TERM 

His*       pnrliament  is  not  to  pay  the  rent  to  the  landlord,  but 

r_  to  levy  the  rent  before  the  removal  of  the  goods ;  and  if 

dgninti        he  remove  the  goods  without  levying  the  rent,  he  is 

GteL%litC6.   guilty  of  a  breach  of  duty,  and  answerable  for  any 

damage  ensuing  from  tiiat  breach  of  duty.  If  the 
statute  had  enacted  that  the  rent  should  be  paid  to  the 
landlord  by  the  skertjffl  then  he  might'  perhaps  be 
answerable  in  an  action  of  debt.  Here  the  act  of  par* 
liament  does  direct  that  the  company  should  pay  the 
costs  of  obtaining  the  act  out  of  the  first  money  sob^ 
scribed,  and  those  costs  are  due  to  the  plaintiffs ;  and, 
therefore,  I  think  the  first  count  is  maintatnaUe.  I  am 
also  disposed  to  think  that  the  common  counts  may  be 
'  supported.  I  am  not  convinced  by  the  case  of  ^fyr. 
.  Ftirish  that  where  a  contract  appears  upon  the  (ace  of  a 
dedaratton  to  be  such  that  the  plaintiff  may  reoovw 
whether  the  contract  be  by  deed  or  not^  that  it  is  'nt» 
cessary  to  declare  upon  the  deed  if  there  be  one.  The 
Strang  impression  upon  my  mind  is  that  upon  prinripli^ 
''  although  there  be  a  deed  between  (he  parties,  yet  if  there 
be  a  debt  independent  of  the  deed,  the  amount  of  whidiy 
however,  is  to  be  ascertained  by  the  deed,  the  existence 
of  the  deed  will  not  prevent  the  party  from  recovering 
that  debt  upon  the  common  counts.  It  is  unnecessary, 
however,  to  determine  that  point,  because  I  think  that  if 
a  deed  were  necessary,  we  are  justified  upon  general  de- 
murrer in  presuming  that  there  was  such  a  deed,  and  that 
the  neglect  to  set  out  the  deed  is  mere^  matter  of  form* 
I  am  therefore  clearly  of  opinion  that  the  plaintiffis  are 
entitled  to  recover  upon  the  first  count;  and  I  also  think' 
that  they  are  entitled  to  recover  upon  the  common 
counts,  because  if  the  plaintiffs  could  not  recover '\ijpte- 
a  <Miatm^t,  not  by  deed,  we  are  bound  to   conclude 

upon 
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upon  general  demurrer  that  there  was  such  a  deed. 

The  consequence  is,  that  there  must  be  judgment  for        xum^ 

Gift  ttgbt  C^/ 

Hoi^ROYD  J.  I  think  that  all  the  counts  may  be  spp* 
ported.  The  first  count  states  all  the  facts  necessary  to 
constitute  a  debt.  It  does  indeed  contain  an  allegation 
that  the  defendants  agreed  to  pay  the  money>  but,  in- 
dependently of  that  all^ation,  the  other  facts  stated  in 
that  count  are  sufficient  to  shew  that  the  defendants  w^re 
un4er  a  legal  obligation  to  pay  the  money  to  the  plain- 
tifis.  That  allegation,  therefore,  may  be  rejected  aa 
surplusage*  In  actions  against  the  sheriff  under  the 
Stat.  8  Anne^  c*  14,  for  removing  goods  without  levying  a 
year's  rent,  the  sheriff  after  notice  from  tlie  landlord 
that  a  year's  rent  is  due,  becomes  a  tort  feasor  by  r^ 
moving  the  goods,  and  liable  in  damages  to  the  laodlord 
for  the  consequence  of  that  wrongful  act  But  here  the 
act  of  parliament  directed  that  the  costs  of  obtaining  the 
bill  should  be  paid  out  of  the  first  monies  subscribed 
under  the  aet.  When  the  money  so  subscribed  came  to 
the  possession  of  the  company,  they  became  by  law  liable 
to  pay  those  costs ;  and  the  amount  of  them  was  money- 
which  the  defendants  owed  to,  and  unjustly  detained  from 
the  plaintiflk  So  under  the  stat.  28  Eliz.  c.  4.  which 
says  that  the  sheriff  shall  take  for  his  fees  no  more  than 
12  pence  for  every  20/.  under  100/.,  and  6d.  for  every  2Qk 
above'  100/.,  the  sheriff  may  maintain  debt  for  his  files, 
Cam.  Dig.^  Debt,  (A  1.}.  As  to  the  common  counts  I 
am  also  of  opinion  that  if  a  corporation  cannot  coottaot 
but  by  deed,  we  may  upon  general  demurrer  infer  that 
there  was  a  deed« 

Judgment  for  theplaintiC 
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St.  Hanlaire  against  Btam; 


ProeeM  being    'l^HE  proceM  in  thii  cue  being  Tetomable  dn  Htm  Ttk 

rtturMbleon        -*-  •      l  -i  •     j        ^ 

the  7th  Novem-         NovmoeTy  the  time  to  put  m  bail  eiqpired  on  te 


put  In  bdHi^  ^  ^^h.  On  tbe-  10th  the  defendant  obtatned  a  rale  to  set 
lu^  ^^arTthe  ^'^^  ^^  prooesS)  and  to  stay  proceedings  on  tlw  growid 
lojh,  defendant  ^  ^j^  misnomer  of  the  defendant.     This  rule  waa  dis- 

obtained  a  rule 

nisi  CO  Bet  aside  chained  with  costs  on  the  21st«     On  the  2%d  m  asako* 

procew  and  stay  "  ^ 

proceedings,  on  ment  of  the  bail  bond  was  taken,  and  proceedings  hsd 

the  ground  of 

misnomer.         tbareoB*    On  the  same  2dd  Naoember  the  defendant  pnl 

Thb  rule  was      ,     ,     ,,  -  .         ,  -.         i         i   •     .j*       *       i 

dischaiged  with  IB  bait|  and  gave  notice  thereof  to  the  iMamtnL    A  nm 

eosts  on  tne  «*i  •^i  t^   %     \_  *tt 

sist.    On  tbe    Qist  was  obtained  to  set  aside  the  assignment  of  tba  am 


ment^the^'  bond  and  the  proceedings  thereon,  on  the  ground  dMt 
^IJ^^^"^  tlie  defendant  had  tbe  whoieofthe2£d  to  pot  in  baiL 

oeedinn  bad 
under  it,  and 

on  the  same  ix  F.  Jam  vnom  shewed  cause.    This  motion  ia 

day  the  defend- 

ant  put  in  bail:  (bunded  upou  a  Supposition  that  tlie  rule  nisi  fiir  setting 

Held,  that  the 

defendant  had  aside  the  pToeess  ift  the  original  action  having  been  cib* 
of  tbe  82d  to  tained  one  day  before  the  time  when  the  defendant  was 
^  Uie^^  bound  t»  put  in  bail,  and  that  rale iiaving  direat»i  pr»- 
teirbond^'and  ^^^^^8^  ^  ^  Stayed  in  the  mean  tioic^  the  defendant 
the  proceedings  ii^d  as  much  dme  to  oot  in  his  bail  after  the  nde  wan 

had  under  it,  '^ 

wen  regular,     dtscharged,  as  he  had  when  it  was  obtmned.     But  this 

proiceeda  upon  a  misapplication  of  a*  rate  which  pre^aiia 
under  difietfent  drcnmstanccs^  and  fw  »  diflbtent  p«f* 
pose.  In  tbe  case  of  a  bill  of  particnlan^  tbe  applieai^ 
titm  far  the  bill  of  particulars  is  proper,  bodi  paartiea  am 
heard  bdbra  the  ju(%e  at  tbe  time  wfaeB  the  brier'  ia 
made;  the  plaintiff  may  prevent  all  ddaf  by  imai^ 
dhonljr  defireriag  hb  patticular,  and  the  v«y  reasoir 
*  why 
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why  it  is  granted,  shews  it  to  be  necessary  that  the  de-*  IMft 
fendant  after  he  receives  it  should  have  some  tisne  al* 
lowed  him  to  plead.  Bat  in  this  case  the  Court  having 
discharged  the  nde  with  costs,  it  is  clear  that  the  motion 
should  never  have  been  made,  and  the  defendant  ought 
not  to  be  idlowed  to  pr(^t  by  his  own  wrong.  The  rule 
nisi  which  stayed  the  proceedings,  meant  only  to  stay 
tlte  adverse  proceedings  of  the  plaintiff,  Mid  not  to  dis- 
pense with  the  defendaot's  own  proceeding  to  put  in' 
bail  so  as  to  secure.himself.  At  all  events  the  defendant 
should  have  put  in  h'ls  bail  immediately  upon  the  rule 
being  discharged,  whereas  the  rule  was  discharged  on 
the  21st,  and  the  assignment  of  the  bail  bond  waa  taken 
on  the  2^d,  on  the  evening  of  which  day  noUce  of  bail 
was  given. 

• « 

Cormfl^  in  support  of  the  rule.  The  rule  nisi  stayed 
proceedings  until  that  rule  was  disposed  o(^  and  it  is  the 
invariable  rule  that  a  par<ty  staying  proceedings  has  as 
much  time  after  the  rule  is  discharged,  as  he  had  when 
it  was  obtained.  If  the  rule  nisi  was  improperly  ob- 
tained, the  defendant  was  sufficiently  punished  by  its 
being  discharged  with  costs.  The  defendant  could  not 
tell  until  the  rule  was  discharged,  whether  he  was  bound 
to  put  in  bail  or  not.  It  was  only  reasonable  that  he 
should  have  until  the  22d  to  put  in  his  bail.  The  IhII 
qS  particulars  is  an  instance  which  proves  the  general 
rule  that  the  party  ought  to  have  the  same  time  after  as 
before. 

Batley  J.  It  seems  to  me  that  the  defendant,  whose 
rule  nisi  was  discharged  with  costs,  ought  not  to  be^ 
witl^.respect  to  timet  va  a  better  condition  by  reason  of 

Ms 
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fc  HAIIUlIftS 

Btak. 


1825.  his  own  rule,  improperly  obtained.  In  many  instances 
the  payment  of  the  costs  of  the  rale  may  not  be  a 
sufficient  compensation  to  the  plaintiff  for  the  loss  of 
time.  The  stayitig  of  proceedings  applies  only  to  the 
adverse  proceedings  of  the  plainti£^  and  not  to  the  pro- 
ceedings of  the  defendant  for  his  own  security.  I  think 
that  the  defendant,  if  he  did  not  pot  tn  buA  pending  the 
rule,  ought  at  all  events  to  have  put  it  in  immediately  upon 
the  rule  being  discharged.  But  as  there  is  an  affidavit 
of  a  real  defence  upon  the  merits,  it  seems  reasonaUe 
thai  the  proceedings  upon  the  assignment  of  the  bail 
bond  should  be  stayed  upon  payment  of  all  the  costs  of 
those  proceedings  and  of  the  motion. 

JioLROTD  J.  concurred. 

Rule  absolute  on  those  termSi 
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ACTION  ON  THE  CASE. 

1.  A  plaintiff  is  bound  to  accept 
from  a  defendant  in  custody  under 
a  ca.  sa.  the  debt  and  costs  when 
tendered  in  satisfaction  of  his  debt, 
and  to  sign  an  authority  to  the 
sheriff  to  discharge  the  defendant 
out  of  custody.  And  an  action 
on  the  case  will  lie  against  a  plain- 
tiff for  having  maliciously  refused 
so  to  do ;  and  the  refusal  to  sign 
the  discharge  is  sufficient  primd. 
facie  evidence  of  malice  in  the  ab- 
sence of  circumstances  to  rebut 
the  presumption.  Crozeryf.PUling 
and  Moore,  E.  6'G.  4.  26 

!2.  Case  against  three  defendants, 
proprietors  of  a  sta^e-coach.  The 
declaration  stated  that  the  defend- 
ants  so  carelessly  managed  their 
coaeh  and  horses,  that  the  coach 
ran  against  the  plaintiff  and  broke 
his  leg.  It  appeared  in  evidence 
that  one  of  the  defendants  was 
driving  at  the  time  when  the  ac- 
cident happened,  and  the  jury 
found  that  it  happened  throygn  his 
negligent  driving :  Held,  that  the 
plaintiff  might  maintainca^^  against 
all  the  proprietors,  although   he 

<  might  perhaps  have  been  entitled 
to  bring  trespass  against  the  one 
that  drove  the  coach.  Moreion  v. 
Hardem  and  two  others,  E,  6  G.4. 

Page  223 

Vol.  rv. 


S.  Case  for  an  injury  done  to  plaiti* 
tiff's  reversionary  interest  in  land, 
by  cuttin]g  and  carrying  away 
branches  oif  trees  growing  there* 
Second  count* in  trover  for  the 
wood  carried  away.  It  appeared 
in  evidence  that  the  land  was  let 
by  the  plaintiff  to  the  occupier 
under  a  written  agreement :  Held, 
that  in  order  to  support  the  first 
count  the  plaintiff  was  bound  to 
produce  it. 

The  plaintiff  proved  that  the 
defendant  carried  away  some 
branches  of  the  trees,  but  gave 
no  evidence  of  the  value :  Held, 
that  he  was  entitled  to  nominal 
damages  on  the  count  in  trover. 
CoUeriU  v.  Hobh^,  T.BG.^ 

Page  465 
AGREEMENT. 
See  Covenant,  3. 

An  attorney,  town  clerk,  and  clerk 
of  the  peace  for  the  borough  of 
jL.  in  the  county  of  L*,  upon  the 
dissolution  of  a  partnership  which 
had  existed  between  him  and  two 
other  persons,  entered  into  an 
agreement  to  pay  to  one  of  them 
(C.  jD.)  a  certain  sum  of  money, 
and  to  use  his  endeavours  to  pro- 
cure for  him  one-fourth  of  the 
prosecutions  arising  in  the  town 
clerk's  office.  In  an  action  by 
CD.  on  this  agreementf  it  ap- 
3  S  peared 
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,    peered  that  the  magistrates  of  the 
Dbtotrgh  of  £,.  commft  some  of- 
'  /fbnderi  to  be  tried  at  the  borough 
■    sessions,  others  at  the  coantv  ses- 
sions, and  others  at  the  county 
assises :    Held,   that  the  agree- 
ment extended  to  all  prosecutions 
'  •*  arWng  in  the  town  clerk's  of- 
fice," wherever  they  might    be 
tried,    and    that    letters  Mrritten 
befbre  the  agreemt^nt^was  signed 
could  not  be  given  in  evidence  to 
shiew  that  the  parties  intended  the 
agreement  to  be  applicable  to  the 
prosecutions  at  the  borough  ses- 
sions only:   Held  also  that  the 
defendant,  as  clerk  of  the  peace 
'    of  the  borough,  could  not  legally 
^    enter  ifito  such  tn  agreement  as 
^    that  set  out  in  the  declaration. 

'Qinere  whether  St  would  have 

'  'been    legilt    had  he  been:  town 

derfe  on^,  and  Hot  cterk  of  the 

-  peace.    Hugkn,  gent.t  one,  Sft:  v. 

SMkamy  gent.,  one,  ^c,  E.  6(?.4>. 

P^ge  187 
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i'  '  See  PATMBMTy  S. 

SAl  M  bond.  Plea,  that  before 
^•^  tto  Mdcing'ofibe  bond  pknntiff 
«*-  Mttfe4  on  the  wtae  aim'  apirit 
^^^^trttd^t -and'^as  induced  by  her 
•i^O'ftoai^to'SeH  it;  that  she' did 
W'siallilradvaneed-the  proeeedsand 
< '  wfcat  dther  money^she  had,  amount- 
«  fn|(  i&'lOOOln  to  her  sons,  to  place 
>  '  them  o«rt  inr  bmrineaai  and  tnere- 

*  'tipoiv  afterwards  it  was  agreed  that 
"  each  of  the  sons  should  give  heir  a 

*  bond  "wHh  a  tur^ty  M  secure  the 
'^'^ayrtent  of  an  annuity  of  40/;  per 
-/  ImYHkni.  'Tiiat  the  bondin  question 
••'was'^en  in  pursuance  of  that 
^  ^eetiieftt,  and  for  the  conerider- 
'*  atiods  therein  motioned,  and  no 
'*  memorialof  it  enrdfled,  wherefbre 
I'  the  bond  was  void*  'Replication 
''•  that  the'b6nd  tvas  nbt  given  in 


•,»  I 


i^ursuaroc^  of  the  agreement^  lind 
at  the  eonsMerfttidns  mentioned 
J'iMthrplda.  The  juty  found  that 
""  It  tma  96  gitto  itt  the  tarm^  of 
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APPEAL. 

the  plea :  Held,  that  the  plea _^ 
not  shew  the  tonuity  to '  tiAve 
been  granted  for  a  pecuniary 
'  consTdcratiiDn,'  so  as  to  brfng  it 
within  the  17  G  5.  r.^  and  the 
'plaintiff  had  judgment. 

There  were  other  pleas  tipon 
which  issues  were  taken,  and  liie 
jury  not  having  fixmd  Bay  verdict 
J  as  ,^o  ch^m,  the  fi^n  avardecLa 
venire  de  novo.  Hick  v.  KtaU 
(in  error),  £.  6  G.  4.         P4ge  69 

APPEAL. 

1,  Where  overseers'  accounts^  .al- 
lowed by  three  justices,  were 
delivered  to  the  successors  so  faite 
th£K  they  'c6u)d  fiot  appeal  to  the 
next  sessions  :  Held,  that  an  ap- 
peal to  the  next  prdcUcable  ses- 
sions was  in  time,  and  ih&(  the 
justices  might  then  res^e  the 
appeal,  although  the  respondent 
objected  to  the  delay.  TheKittg 
V.  ThacJ^land  Oiher$>  £.  6  0. 4. 

2.  Where  notice  of  appeat  against 
an  order  for  divertitig  a  &>otwar 
was  given,  and  the  order  was  not 
filed  with  the,  clerk  of  t!be  peace 
for  enrolment,  but  the  justices 
who  noade  it,  before  the  next 
quarter  sesstoos,  gave  the  appel- 
lant notice  that  they  abandoned 
the  order :  Held,  thdt  the  j^otlces 
at  sessions  had  ^o  power  to  award 
to  the  appellant. the  costs  of  pre* 
paring  iH  try  the  appeal. 

Semble,  that tfierigttt tf  afped 

'    against  such  an  order'  dep«ida 

*    Up6n  the  '55  O:  S.  cr.  «8;  $:%.;  tod 

not  the  15  G.  S.  h  78.  s.W.'    The 

Kingv.  Win^,  E.  S  G/4.   '        184 

S.  In  appeal  against  iai  ordet'  e^f  ire- 

rhovaf,  the  jostfce^ttseteidnaitete 

equally  dhrided  Ih'  mxAon  uptm  a 

q-aestiort  offkct*^wi<rtii^Wie*$et* 

•  tiement  of  Ihe  phup^  dbMH9ed» 

th^  se^ions  thniki^^thatfltl^on 

'    the  fespohdentT>itrish  io  eMsKsh 

their  case'  t6  d&  SrittlsrthctioTi  ibf  a 

malorlty  of  the' totirtjjjuashei^e 

-order  of  rinMlva}:   'Tne  Mttcii>n8 
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hnving    decided    the .  case,    this 
.   aourt  refused  •  mandamus. 
';       QuflETe,  if  tb^  sessions,  ought  to 
'  have  adjourned  instead  of  quash- 
ing the  order.     The  King  v.  The 
,    Justice$   qf  Montnauthhirpf  'Af. 
[CO,i.  Page  846 

ARlBITRAMENT. 

Where  two  j>arties  entered  into  an 
agteetn^nt  (not  uoder  seal,)  to 
rmr  a  dispute  to  the  arbitration 
of  C.  S.»  wid  t  bound  themselves 

.   mutually  in  a  penalty  *'  for,  the 

.  true  and  faithful  observance  and 
performance"  of  the  jaward  to  be 

'  ,  mad^  by  C.5.;  Held,  that  the  pe- 
nalty was  incurred  by  a  revog?ition 
•  of  th^  sqbmissiQn.     Warburton  v. 

ARREST. 

vl.  arrested  A  on  an  affidavit  of 
;•   debt  for  money  paid  to  his  use, 
but  did  tiot  declare  until  rded  to 
'   'do  80^  and  ^oon  afterwards  4is- 
'    cimtidued  the  action,  and  paiil  the 
,   costs:   Held,  that  this  was  suffi- 
cient prim&  facie  evidence  of  ma- 
*  '  lice,  and  the  i^bsence  of  probable 
cause  to  support  an'  action  for  a 
roalicSous    arrest.     Nicholson    v. 
Coghia,  E.  e  GA.  21 

ASSAULT  AND  iBATTERY. 
See  ThespAsx. 
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A*  'being  seised  of  an  ancient 
iniUt  together  with  %  stream  of 
water,  diverted  out  oraviver^and 
Rowing  from  thencQ  unto  her  mill, 
and  B.  jbeing  possessed 'Of  other 
nuUv'tog^th^r  with  a  stream  of 
wat^r  diverted^ out  of  the  same t 
ri«er,.  above  tlie:Mrea|s  of  4,^  by 
meaas  of  •  hSfiuiwear^  and  flowing 
from  thexice  through  the  lands  of 
A»  dovfoto  J5.'«  mUlSy  .a&  appur- 
laoaot  .tothesamo^  £.  erected 
Aipoa  other  Jbinds»  below  the  laads 
of  A*r  and  oj^ar  tb«  said  ^water- 
xM>ui^e^:two  qfj^^llSf  whi^raby 
it.  /(becoming    necessary  for  him 


t  f 


It 


t/ 


(B.)  to  have  a  larger  aiqf^.i  of 
water»  h^  widened  j^nd  de^peoed 
his  watercourse  in.  the  soil  of  A-t 
and  raised^  and  heightened,  the 
head  wear^'fod  thereby  .diver^d 
the  greatest  part  of  the  wal^  ioto 
the  watercouj»e  &r  the  use-of  liis 
imills»  so  that  the  water  waa  pre- 
yented  firom  flowing  4own  .to  the 
mill  of  ^«  so  copiously,  as.it  had 
formerly  done^  andr<tuereby  A*b 
mill  became  of  no  use.  A^  having 
recovered  damages  in. one  ac^on 
against  B»  on  this  accoui;^  and 
having  afterwards  brpught  «  se- 
cond actioo  for  subsequent '^ia- 
mages»  in  order  to. prevent  all 
further  di^putes;Z^.  agreed  to  take 
a  grant 'from  A*  of  the  use  and 
benefit  of  the  waterxrourse  so  wi- 
dened and  deepened^ .  and  .of  the 
liberty  of  diverljng  the  waler  out 
of.  the  river*  By  l^se  ir^pi^ng 
these  facts  A,,  in  consideration  of 
1500L  paid  by  J3.,  demised  to  B* 
the  use  of  the, watercourse  so  wi- 
dened and  deepenect  as  aforesaid* 
and  the  free  liberty  of  diverting  so 
OMch  of>  the  water  of  tbe  ri%ef 
into  and  along,  the  waterioeufatr  as 
shoutdbe  neoesaary  for  tih«HkMii&  of 
.6/BimilkK  habefHUuHxf^r.thfl'.yse 
iof  ninety -Msine  yearsb:  if  <(breevf«er- 

«on»  therein  taasodisboul  A  »#  to^g 
livor  at.  an<a«uMMd  iniHit»'v£ooa 
after  the  exeoutioo  (of  this  i^d» 
AJ'b  imill  waa*  de^tvoyftd^  r JS^t  or 
thoso  .cieimiing .  under  bim^uoon* 
tinned  to  enjoy  tbe.^waiefOQurse 
and  tbe  use  of  thQiWtiler  :d«aring 
the  tenoB^. and. paid  tke  T9B^4'r^^^he 
.leaae  having'  deterttixiediTbyi  4he 
death  of  the  last  survi^&ii^  cestui 
qui  vie,  the  person  claHniog««iMler 
the  gnustee  coptimied;  to*.ei^oy 
the  .watero0urse  in  ^xh^ujeawner 
described  ia,>the  grants  aiKi>^d 
rent  for*  1 1^  The  reversiiNs  im  f  the 
landS)  upon  M^biiehf.^^'stimAU  Cpr^ 
merly  stQod»  havfts^  vested  in  &» 
it  was  he^  ,ih$x  sthe.faitteDi might 
i9ai«it«in4Bdebitat4ieiaas!iu«^it<  for 
the  use  and  occupation  of  the  wa« 
S  S  2  tercourse 
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inUTctmnti  meA  the  vaUr  rMAOing 
thiT«iQ|  tgaiiiAt  the  [ler^oM  ,who 

.  claiBltd  under  B.  Davk  v.  Mor- 
gam,,E.6G.^.      .    .  PsgeS 

'fi^  Wher^  tfae.  ploiotiff  i«  assuoi^sit 

.  «lteged  that  in  oaniktemlioi)  that 
iie  would  bu  jT  a  nant^  of  jibeoth- 

•  ing  copper  of  uio  de^odant  at  a 

•  cerlajn  price^  4iefeiMiani  under- 
'    took  that  itsbottldtegood)  sound, 

-I    aubttantiaUaodseirvicieaUecopper:. 

>  Held,  thai  tbia  warraniy  was  not 
proved  by  thawing  a  purehafie  of 
eoppar  aheathing  at  the  ordinary 

•  -markat    price,    no  expresa  war- 
-     raaty  hanging  been  given*. 

Qaaare,  Whether  ameh  evidence 
* .  woald  have  been  sufficient  to 
{    pcove  BO  aUegatioa  that  the  de* 

feodaot  prooMHicd  Uiat  the  article 
'     aoUl  should  be  reasonably  fit  for 

abeatfaing  copper.     Gray  and  Aip- 

>  other  V.  Cax and  Oibers,  JL6GA. 

108 

..3   A^  beiiig  indebted  to  Ji.»  gave 

«    him  an  order  upon  C.^  bis  (A*s) 

*.'>  tenant^  to  pay  the  amount  out  of 

n    she ^Boxt  rent  that  would  become 

•".  'daak    R.  aent  the  order  to  C*, 

1...  hut  had  fxotany  direct  communi- 

'.\  *  cation  with  him  upoii  the  subject.. 

Inii.  AtihttnaiKt  rent  day  C  produced 

riiiu.ih&ordar  ao  jf<y  'and  proraiaad  to 

' ':  • .  )pay > Uie  ianaouot  io  B*f  and .  upon 

lo   i/ieceivisig  the-  diffenence  between 

jo    that -arid  tim  whole  renty  M  gave 

io    '»  cecaipt  ^fbr  ibe:  wholes  Heldf 

jf.i  lahat'A  *oouid*aot  recover  the 

amooat*  of  the  order  Cirofii  C*  in  an 

'aeiioQi  for  vnoaey  had  and   re- 

f<i     caivedy  etf  on  an  account  stated^ 

-  /  163 

4^  By  fOwer  «f  attoniey»  the  co^ 

'IomI  of. a  TcgMnent  appointed  A. 

A^his^ tnse  and  lawfai  ageot  for 

'  himy>and  in  hia  naaae  t»  ask,.  de>- 
oiandv'aiid  receive  from  tlie  pay- 

"  inaater  .gefientl  af  the  fbfoes  all 

isddh>pay  and  ailoi^anoea  as  might 

become   due   and   payable  unto 

him,  the  colonel,  the  commissioned 

^ '  ^»2Beera,iuHi-o'omnlsssioned  officers. 


Oi.:    .; 


^ .  ' 


v. 


/. 


» J  V- 


*l 


,  andjyrTvatea  of  the  regimeoft.  J^ 
B*  havAOg  receive^  a  sum  of  mo- 
ody frooi  the  paymaster-generat 
uo4ev..tj(us  authority,  aftcrwarda 
bcioame  bankrupt,  the  colonel 
b^ii^g  ti^c^  indebted  to  ibim  for 
clothing  furnished  to  the  regi- 
ment; llel4  that  4*  B.  must  be 
taken  to  Imve  received  the  money 
from  the  pavmaster- general  in  his> 
character  of  ageot  to  the  colonel* 
and  that  the  latter  was  eatitled  to 
set  off,  in  an  actitxi  brought  by 
the  assigpeea  for  a  sum  due  for 
dothiagy  the  monies  received  . 
from  the  paymaster-general  by 
the  agent  before  bis  bankruptcy^ 
KnQides  and  OtherJSf  asstgntesof 
Gilpiit  v.  Sir  A^  Maithnd,  Bari^ 
E,6G.^,  ftgcl75 

5.  By  a  turnpike  act  it  was  enacted, 
that  no  action  shoqld  be  com- 
inenced  against  any  person  for 
any  thing  done  in  pursuance  of 
the  act  until  twentj-one  days'' 
notice  should  be  given  to  the 
clerk  of  the  trustees,  or  after  suf- 
ficient satisfaction  or  tender  there- 
of had  beea  made  to  the  party 
aggrieved,  or  after  six  calendar 
months  next  after  the  fact  com- 
mitted, and  that  every  such  ac- 
tion should  be  brought  in  the 
Qoui^^y  or  pbv^e  where  the  matter 
should  arise,  and  not  elsewhere, 
and  the  defendant  should  and 
might,  at  hia  electiobr  plead,  spe- 
cially >  the  geoeral  is^uejt  not 
guilty,  and  give  in  evidence  that 

:  the  same  was  done  m  piirsuance 
and  by  the  autbprity  of  the  act  ; 
HeidyJo^assumpait  agatn&t  |i  toll 
collector«  brought  tp  recoyer  back 
anAae^r  alieg^d  la  have  bee^  ex- 
acted by  bin^  impropert^»  .as  toll, 
thatitwentyrone  mys  jaoticeofac- 
tioya  ought  to  have  jbieen  givea»  and 
thy^t  the  ^ctipa  should  havje^  been 
brought  in  the  prope|  cofiioty^  IFa^ 

6Q.,4t>  .  .,..,,    ,..  ^,y.y_,^    ,.-•  200 

6f^|iiassHnipfit]^ap  i;jtecii^ix  on  a 

promissory  note  tor  lOOl*  made  in> 
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,    IBlf,  and  payable  to  her  testator, 
'^j  aftid   for  money  had,    itc:    The 

*  defendant  on  being  applied  t^  for 
payment  of  interest,  stated  that  he 
ivould  bring  Her  seme  on  the' ibl- 
.  '  foMfing  Sunday  i  Held;  that  al- 
thougn  this'  was  an  admission  that 
something  was  doe,  still,  as  it  did 
not  appear  what  die  natore  of  the 
debt  was,  or  that  it  was  dne  to  the 
plaintiff  as  executrix,  or  in  her 
own  right,  or  that  ft  was  one  for 
which  assumpsit  wouM  lie,  the 
plaintiff  was  not  entitled  to  re- 
cover even  nominal  damages,  and 
a  nonsuit  was  entered.  Greeny 
Executrix  of  D.  Boaz  v,  Dtroiesj 
E.6  G.  4.  Page  235 

^.  Where  a  declaration  in  assumpsit 
alleged,  that  in  consideration  that 
'  pTaintiff  would  retain  and  employ 
defendants  tb  lay  out  a  sum  of 
"money  in  the  purchase  of  an  an- 
nuity, they  undertook  to  do  their 
duty  in  the  premises ;  that  plain- 

'  tiff  did  retain  and' employ  them, 
but  defendants  did  not  dty  their 
duty,  but  on  the  contrary  took  an 
insufficient  security  for  the  pay- 
ment of  the  annuity,  whereby 
plaintifiTlost  the  money:  Held,  on 
motion  ?n  arrest  of  judgment,  that 
the  count  was  bad,  inasmuch  as  it 
did  not  state  that  any  reward  was 
to  be  paid  to  the  defendants,  or 
that  they  were  employed  in  any 
particular  character,  so  as  to  make 

'  them  responsible  fbr  taking  a  bad 
security,  although  not  guilty  of 
negli^nce  or  dishonesty. 

Other  counts  alleged  chat  the 
defendants  at  the  time  when  they 
lent  the  money,  knew  that  the  se- 
<:unty  was  insufficient,  Ixut  did  not 

'  allege  that  the  pkmtiff  had  sus- 
tained any  datnage. 

Semble,  that  oa  thaft  ground 

those    connt«    were    also    bad. 

DartnaM  r.  Hcfosdrd  and  Anoihery 

.     -7.6^.4.  ^B 

'8.  A  judgMent  obtaStied  \n  one  of 

the  superior    courts  kilrelandt 

''  alnce  ihe  union,  ianGtarecetd  in 


England,  and  assumpait  is  main- 
'  tainable  upon'socfh  *  Judgment. 

9.  Where  in  aasunvpait  'plfliooff  de» 
.clared,  that  he  hiKl  iiargained  and 
agreed  with  one  J.  K,  fortiie  pur- 
chase of  certain  freehold  houses 
at  a  certain  ppice»  and  defendant, 
in  ^consideration  that  plaintiff  would 
sell  and  give  up  to  him  (defewdnnt) 
tiie  said  bargaHi,  and  sufier  him  to 
become  the  purcbttser  of  the 
h^Qses,  defendant  promised  in  pay 
40/.,  and  averred  tnnt  plaintiff  did 
give  up  the  bargain  to  defendant, 
and  suffered  him  to  beconae  the 
purchaser,  and  that  defendant  did 
accordingly  become  ihepurehaaer, 
and  take  the  said  bargain,  and  ob- 
tain a  cenveyance  ft om  J.  JB.  on 
the  tenns  aforesaid,  but  tlhat  de- 
fendant had  not  paid  the  4((tf. : 
Held,  after  verdict  for^the  plain- 
tiff, that  it  must  then  be  pre- 
sumed that  the  barfain  between 
plaintiff  and  «/•  JE.  was  in  writing ; 
and  that  the  giving  up  o£  that 
contract  to  defendant  was  a' suffi- 
cient consideration  for  his  pro- 
mise. Price  \»  Seam4itir{in>etr or) 
r.  6G.4.  525 

10.  Assumpsit  for  goods  sold  and 
delivered.  Plea,  diat  the  goods 
sold  and  delivered  to  defaqdant 
by  ^.,  the  fiicter  aad^  agent  of 
plaintiff,  with  the  priviiy  of 
plaintiff,  at  and  for  the^  goods  of 
il.,  and  that  the  defeitdautdid  not 
know  that  tihe  goods >  were  net  the 
property  of  ^» ;  that  at  <he  time 
of  the  sale  and  delivery,  A4  was, 
and  still  is  indebted  to  defttidant 
in  more  than  the  value  of  the 
goods,  and  that  defsfndant  ill  rendy 
and  wiliing  to  set  off  and  allow 
to  plaintiff  the  valve  of  the  goods, 
out  of  the  -monies  so  due  and  ow- 
ing frem  A.t  Held  on  spenial  de- 
marrer  that  tho'plea  was'^ood. 
Oorr  V.  HinthUffhi  J^  6^4. 
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l9(iAnjlrt{ol0d  o)erloto*.iin'  BMoniey 

r  iidd  ;itih6»'.oSde<  of"  tiirvejor  .  of 

,<4MBOMiarin0  thtf  tsnnpf  bu  derlc- 

'^^ipti.t'Balit  appetfreil'itpon  «£• 

<dUim:liaitTfor.aior»4lHw  ihMeof 

-^^^tto^ve^ymrft  for  whieh  lie  wbs 

)  tettnd^  Ms  Aervietf'bad  been  given 

•'Mtii^atterDey'lo  whem  li«  Mis 

8iticlad.«  ( 'He  afteriwrdft  bound 

V,  HmwM  to  another  attorney,  and 

(leetifeil  him  loriwo^  >ydani9  it  was 

'^held  •'thvt-  hb  cenFiOe  under  the 

*  £»t  ertiolesicottid  nei  be  oo«pkd 

,'  Willi  bit  aerHcettndep  the  aecond. 

r>^im.ihe' Matter  of  Pwter  Tayiar, 

'j  GeHt.f  ^n$i  ^»y  i\  6  6«  4.     -    ' 

«i*.'  >        •  ••  •!•    •  '^affeS^'l' 

9^  -An  atlomey  cf  the  Mipenor  coot  u 

«t  naMioiipiaialftin  aaa  actioo- for  bis 

•4ttliifor  bueineM^one  in  the  inael- 

^  test. court  in  •firoouriag  the  dis- 

i  ^ebarfo  »! '  an  inaolvdiit '  without 

t  firttfdelivatfixlg  a  bill,  as*  recurred 

(^bf  the  UG,  2.  0.96.  $*  ^.    Smith 

d  Vi  W€Sttligif)Mh^  T.  6  0. 4v       964 

See  Practice,  17. 

.'-'  • '.  5r(r'€efepoRATroi^;  1.      ' 

"""  '  •  "  TB'ANKRUPT.   ■  '      ■ 

hu4^M^^f^  with  jBL  for  the  abgo- 
^jLuie*  p*t|xh%Be.  of,.ii  ahio  for  the 
.jiprffe^/^Jt  7,$5Q?„.,but  xl.  beii^g  un- 

l^.^^i.V?  9^y  the  |?urQt^^e*n?owey, 
^.1)  w^,§(^pu)f9tpd  xtjajl;  tl)e  sale  and 
^,  O'ai^sf)^.  pf  thp  ship,  shpuld  be  dc- 
„  fierr.^  Mntiljie  ccivwl  pay  tb^  par- 
vf^rJ^JW^-WQWejr  ip.tb/e  wanner  tlwe- 
,.f^f)A(t^r.9ienMQiied».and  that  in  the 
^  KW^('^^. '^^^  ^iiPVli  CQ^Uj^uQ  the 
\'  legal>awQ^,of  the  flhi^>  and  should 
l.,.be,re8pftnj5|bJe,JFpr  h^r  outfit,  &c., 

^,,,«p  ^,to,\ enable. tjie.^hip  to  pro- 

,-,<xe?jJ:.oi|,  her  iqten^ed  yo^^^  to 

xfndia  and  back,  under  t}ie  com- 

i.iw^d,  qf  ^,  ai^d  iPA.W^.MCwent. 

i,  ,{;<gvepautfi  by  4.  to  p^y  to  J5.  all 
.isonies,  costs,  and  charges  which, 


.  voyage,  hftdbe^n  paid  bjf .huii  .en 
.  accoiM3t  of  the  ou^t^  or,co8t|S  of 

.PWPply»9g  ,t^«  ,^*P«  f^  tlxie^pw- 
miiup^  of  lofiurance^  until., l^ie 
transfer  wasiniade,  and  abp  tb^t 
A.,  should  pay  ^  t  port  cb^ge^  A^d 
disbyrsemenu  subsequent  to  tbe 
j^Ungk.of  the  ship  ofi  ner^^iai  in- 
tended voyage,  aA4  ^  P&lf  ^^ 
purcha&e-nipney  ia   manner  fol- 
Ipwi^g ;  iirst,  by  two  in^telmei^ts 
of  500^.  eaci^#  tbe  further  sum. of 
4O0(W,.by  bjJIs  of  ladJynR  an^  in- 
voices foir  goods  ^hippedroo  board 
^be  ^hip.  for  her  Uien  intended 
voyage.,,  and  which  goods  were  lo 
)^e  jaaa4e  deliverable  fjo  B.  or  bis 
assigns,  to.  the    intept  JLhat  he 
migh^  df^po^  Q(tl^  samein  ia^K, 
and  iciest  ,ihe  proems  in  ot^ 
.goods  (0  be  shipped  on  bo^^Uie 
.  sbipr  and.l^.bfB  iw^e  deliij^rable 
to,i},  in  LgrndfiR,.  or.,  in  vest  t)ie 
same  in  W\&f^  an4  taen^  the  net 
.anaount  ot  suqb  goods  or  blU^rto 
^  in  further  j>ayaieiU. of  4/ie  per- 
..(chase-n^oney,.  Cpveuant  by  j^., 
.  that,  at  the  expiration.  ofjLb^e 
D^ontbs  ;iaxt  ensuing  tbe  arrival 
apd  report  inwarda  of  the  ship,  in 
I  Ifondon  from  her  then  JAteoded 
voyage,  and  upon  Am*%  paying  the 
..sum.tu^eby  ^ten^ed  to  b^^se- 
•  \ cured, .  ami  performing  the  cqve- 
.  xianta  th^ereiin  icontained,  tha(  be, 
,  ^„   would  transfer  t^  hm  tbe 
ship.. .  At.M[i.e  time  of  the  ^^equ- 
,  ,tion  of  ^he  agi^enK^t .  the  ^ip 
was  in. tbe  port  of  Z^nfba*  wh^re 
she  was  r^gi^tered*.   There  was  no 
jnqors^ment  .of  tbe  agreonent^on 
the  certliic^te.oC  r^giatrj;..butv  in 

Ijiirsuapce  ,of.^be(^Bgreeoient9..<^. 
lad.  ppsaei^iou,  .and  jTuUy, loaded 

her  on  his  owx^iu^^^fliKf  i.fin 
...on  ihe  Koyage,to  JMa4,.,4*'j^d 
„Xq  £«,the  tyo AH&t^^yieate,  y q.ife> 

.livere4  io  bm,#^ibiU.oJLMU|^of 
ig^ods,  valued  in  ;to^.4nffjQpiQ^v*t 

.  .4()0Q^^.whicl>  ^reriC9pa^giig4(}bj 

,  B.  ^  m^<?ba^u^t  G^pMa^.A 

left  those  goods  at  Madrast  and 

then 


BAiilltRUW. 


awe 


a 


"theift  proceeded  t#  Cdcuiiat  where 
fie  relinquished  the  cmtiinand.  A» 
foecatte,  bankrupt,  and  did  not 
Complete  the  purchase  tif  the  flhfp, 
fWT  pay  thd  residtke  o(  the  par* 
<haBe  money :  Held,  ffirst,  that  an 
«xecutot*y  contract  for  the  sale,  of 
a  ship  was  within  the  s'tatote 
MO.  3,  r^68.  fclS.,  and  there- 
fore that  tlte  contract  for  the  sale 
of  the  ship  wBfl  void  for  want  of 
an  indorsernent  of  the  agreement 
on  the  certificate  of  registry. 

Ifitiit  secondly,  in  assumpsit  by 
the  assignees  of  A.  against  B., 
that  the  true  prindple  of  taking 
the  account  betweea  the  parties 
^as  to  chafge  the  assignees  for 
the(.suin  for  which  the  ship  might 
h^Ve  b^en  let  or  chartered  for 
^uch  a  Voydg'ev  with  such  eitpen- 
diture  (if  any)  as  properly  be- 
longed to  tiie  freighter  of  die 
shipA  and  such  funher  expence 
ana  loss  (if -an^)  as  JB.  had  been 
pot  to  by  the  raiscitndnct  of  A^  in 
the  management  of  the  ship,  and 
"to  allow  to  the  assignees  of  A.  the 
sums  received  by  B.  in  respect  of 
the  transaction,  Mortimer  and 
Oiher^j  Assignees  of  MtSTrin/uin$  a 
bankrupt,  y.  Fleennng,  E.  6G.4. 

Page  120 
«  By  power  of  attorney  the  co1<^nel 
of  a  regiment  appoiiited   A.  B. 
his  true  and  lawful  agent  fot  him, 
and  in  bis  name  to  ask,  demand, 
.^nd  reteive  from  the  paymaster- 
general  bf  the  forces,  aJl  such  pay 
and  aHowiantes  as  might  b^conie 
doe  ahd  payable  unto  him,  the 
'coloneli  the  commrsslotied  officers, 
non-commismoned    officers,    and 
firivattes  !of  the  regiment,    ul.  B. 
liaising  I'eceiVed  ^  sum  of  mobey 
.  -from  the  p&ymaster-gener&l  under 
ikis  authority,  afteihi^aifds  hpeatne 
bftdtnipr,'  the  colonel  being  then 
indebted  to  hfm'for  clochinff  fur- 
jnifl^ed  t€»   the  regitnentf    Held, 
^that-il;  A:  must  be  taken  to  have 
hrecdti^T  |he^money 'from  the. pay* 


V.    .•i        .  .  ■<*  »A    aX- 


master-geKeraf  ii9^  W  Aaracter  of 

1  agenK>to>«hd  coftonelf  and'tliatAhel 

latlev  wa»  entitled  ta^set  kiff,J»ito 

•  oetion^broui^it  bj  the  airipw^. 
for  a  0nm  duefor  doMng^ike 
romiiet  received  from  tfae^pi^^mte- 
^ter-general  by  chetmgenidMfire 
his.  baakrvpioy.  Kntnolt^  wltd 
QlkerSf'Aistgneest  t^  SitiAy^Msit' 
land,  Bamkntpii  E*  6G.4»^    (t< 

3#  Where  A^  b«i«ght  0f  A  ^oods-in 
lhe>  jBase  India  Company^s  wa«e- 
bottaes,  and  left  the  iwairanlx.in 
JB.'a  harid8»  >«ho  plec^edl  ibeniy 
and  afterwards  beeMie  banknipt, 
whilst .  tbe  warraAtf  were^^  in  the 
possession  of  the  pawnee :  Held» 
that  the^go^da  wene  not.^iii/lKd 

'  poiatssioiiy'^rdeyy  and  dispcttttion 
liof  jB.  81  the/!  tine  of  hkr  bftdc- 
ruptey  .-.witbia  the.  21  JvX*  0'*'t9« 
stlli^  and. that  thoy  did  noVp^M 
*  to  thei  assignees  ohosen*  ilndes*  a 
commission  .  issaed  agaiiM  llitn, 
Greening  y^  Clark  2V  6i6v.4i  .ftl6 

4>.  The  drawer  of  a  bill  of  exchange 
became  bankropf » tuid  absoonded 
before  it  was  due^^buthis  house 
remained  open  in  the  possession 
of  a  messenger*  under  a  commis- 
sion oC  bankru|vtcy  is8;ye4v  against 
him  for  some  time  after  the  bill 
became  dvc^  a9djbaf6)rp  that  time 
the  holder  of  the  bill  had  notice 
that  A  and  J9.  were  ^hdsetf  as^ 
sigjfiees.'  of  the  bankrtipt's  e^te. 
The  acceptor' 'aho  beean^e^  baiilk- 
rupt  bef(tyre  the  bill  i^  due;  iihd 
when  due  it  was  dishotkolred.  tlie 
holder  did  bot  givb  nbtice  of  1^e 
dishonor  fo  the  drawer^  drt^avi^  it 
nt  bis  houfee,  nt^  did  he  mi/krimy 
'  attempt  to  give  tucfa^tftici^  tb'lHie 
assigndiis  of' the  drhw6r;  'H^d, 
that  the  bill  #ids  not  |TtdVea[t>le 

*  imder    the  '  bokmnisslon  'is^(ted 
'   arathst:  thio  drawer.    'Bkoit  dnd 

Another  v»  Froctor  and  Anotkerf 

r.6G,4.  "     .      ■    V    517 

5:  On  the  4th  of  Juneiht  pii^i^ff, 

in  an  ficlfoii  V>f  attudip^;  obtamed 


BANKRUPT. 


'.B&SQN  AND  FEME. 


*'  *&*  Tiraftt*  agftiMt  liie  dcreodsnty 
and  tKi4lit  \9di  of  Jnue  yad^mmt 

•  mtk  ngoed  at  of  TrmUy  ftorm, 

•  ivWoh  canunonced  oa  the  7tli  of 
that  months  On  the  IStk  o(June 
m  cMMDiatiaii  of  haokrapt  iMued 
wainst  the  defeodantt  on  an  act 
of  bAbkruptcj  aonmiitted  on  the 
ITth'  of  May  precadiog :  Held, 
that  at  iba  istuing  of  the  commis- 
aion  the jpiaiDtiff  had  a  debt  prove- 

-  able  under  it.  JSar  pofie  Birth  in 
Me  MaHer  qf  LiMer,  a  Bunk- 
TUpty  Af  .  6  G.  4.  Pago  880 

6.  Dadaration  by  the  aMigoeet  of  a 
baaitnipt  fiir  gooda  sold  by  the 
bankrupti  and  on  promises  made 
to  him  before  hit  bankniptCTy  also 
on  an  aceount  stated  with  the 
pkintift  as  assignees.  Plea,  a 
fsrmar  action  brought,  by  the 
baabrupt  upon  the  same  promises 
^  befiire  the  bankruptcy,  and  still 
4  pending  s    Held,    on    demurrer, 

<  thaS  the  plea  was  bad ;  first,  be- 
cauae  the  formet  action  could  not 
be    biioaght    upon    the   account 

«  ataled  with  the  platatifis  as  as* 

•  Agneea;  aeooadly,  because  the 
assignees  were  not  competent  to 
cootintK  the  former'  suit  if  they 
wished   it.      Biggt   und  Oiherst 

I  Aittigmn^yt.CkkDrM.6G.4f,  920 
-9.  'A»i  w  bop««ierchant^  on  sei^eral 
.'•'dBjRB.in  Attguiit  fold  to  B^  by 

-  veoatract,  vaifious  parcels  of  bops* 
•.    Part  of  thean  were  weishedy  and 

<  an  ^account  <e£  'the  weights,  to- 
il gether  with  samples,  delivered  to 
If  flue  vendca*  The  usual  time  of 
r(  'payaseatin  the.  trade  was  the  se- 
:  ^and' Saturday  subsequent  to  thd 
'  tpuakttotf  anaB.  did  not  pay  for 

:  V .  -then,  and  he  having  become  bank* 

rupt,  A*  aflerwavds  sold  some  of 

the  hops  which  hehad  previously 

.    soU  to  B^  and  ddivered  account 

(*  saieatoJ^LyinwhiehAwasdiarged 

^    fat  warehouse  rent  from  the  ^h 

•  of  August.  The  jury  found  that 
.  .^dsfiBBdants  ihad  not  relicmded  th^ 
i\  coatnot  of  sale:  Held,  that  the 

^   -casaignees  were    not   entitled   t6 


maimaiA  tvovec  to  rtMs^rer  the 
value  of  the  hops,  iaa^nucb  aa*in 
order  to  maiwts^  that  aeMn,  the 
party  must  have  not  only  a  aght 
of  propcKty  but  a  rigM  of  posses- 
sion, and  that  althoagb  a  sendee 
of  goods  acquires  a  right  of  pro- 
perty by  the  contract  of  ssile,  yet 
he  does  not  acquire  a  right  of 
possession  to  the  goods  unul  he 
paya  or  tenders  the  price.  BIommm 
and  Warriag^an^  Asmgnaes  of  Sax- 
b^t  a  Bankrupt^  v,  Sanders  and 
Othmy  M,  6  G.  4.         P^  9il 

BARON  AND  FEME- 

Covenant  for'  non-pavment  of  rent, 
stating  that  pfauimand  iiis  <rift, 
since  deceased,  demised  certain 
premise  to  defeadant  foryears, 
•  reddendum  to  phrintifF  and  his 
wii^  %U*  per  annum,  and  a  cove- 
nant to  pay  the  reat  to  the  plain- 
tiff and  his  wife.  Avement^  that 
on,  &c.,  the  wife  died,  and  that 
aftarwirday  to  wit,  on,  ftc^  ftk  of 
the  rent  aforesaid  became  due,cmd 
inarreartotheplaintaff.  By  the 
lease,  set  out  on  oyer,  it  appeared 
that  the  reddendum  was  to  the 

'  husband  and  wife^  and  ike  hairs  of 
the  Vfifkt  and  the  corenant  to  pay 
rent  was  in  the  same  form.  Piea, 
that  the  piamises  were  4fae  estate 
of  the  wife^and  that  the  pfauntiff 
had  nothing  ta  them  but  in  fieht 
of  his  wife;  that  on,  frc^  the  died 
without  isaoe,  leaving  J.  A*  her  - 
heir;  whereupon  idi  the  estate  of 
plaintiff  ceased^  aad  «r.  A»  threat- 
ened to  enter  and  eject'  defendant 
unless  he  attorned  ;  whereby  he 
was  compelled  to  attorn^  and  be- 
came tenant  to  J.- A*  General 
demurrer  and  jonder-:  H^d,  that 
the  [dea  waa  good,  for  that  some 
interest  having  patsedbjrtlie lease 
from  the  plaintiiFand.hip  wife,  it 
could  not  wofk  by  eBtappel»  and 
the  defendaat.  waa  therafere  en- 

•  titled  to*  shew  thatdse  alaaaliff's 
JBlereaf  ihad  caaiad ;  aadbahuMthat 

the  attornment  upon  the  threat  of 

eviction 


fiflLL  OF  EXCHANGE. 


''  evltthn  'wfl^  tMtttiicMiBt  to  an 
enti^  by  tlveJioir. 

Semble,  That  upon  the  fiioe  of 
the  declaration  and  the  deed  set 
out  on  oyer;  (which  wai  th^eby 

*  triade  part  of  the,  declaration,)  the 
plaintiff  had  no  riglit  of  action ; 
tor  the'  covenant  was  to  pay  sent 
to  the  plaintiff  and  his  wife  and 
her  heirs,  and  the  plaintiff  shewed 
the  death  of  his  wife,  whereupon 
the  rent  was  payable  to  her  heir. 
Hill  V.  Sanders,  {in  error)  T. 
6  G.  4.  Page  529 

BILL  OF  EXCHANGE. 

J;  Whore  the  Mder  of  a  bill  of  ex- 
.  d)ange»  accepted  payable  at  a 
banker's^  but  aot  m^At  payable 
*' there  only,^  did  not  pneseat  it 
for  pajment,  and  the  banker  about 
three  weeks  albenrards  failed, 
having  had  in  his  hands  during 
all  that  time  a  balance  in  fav^r  of 

•  the  acceptor  exceeding  the  amount 
of  the  bill :  Held,  that  the  latter 
was  not  discharged  by  -the  omis- 
sion to  present  the  biil  for  pay- 
ment, the  acceptance  being  in  law 
a  general  acceptance.  Turner  v. 
Hm/den  and  Another^  Em  6  6*  4. 

^     •         1 
2#  Where  m  an  action  by  an  indorsee 

•  against  the  indorser  of  a  bill  of 
exchange  dishonored  on  present- 
menit  for  paymeat,  the  declaration 
contained  an  aYerment  4hat  the 

•bill  was  accepted  by  the  drawee : 

Held,  that  this  was  anneoessary, 

and  that  the  plaintiff  nOed  not 

I  pitoTa    it.     Tanner  v.  Bean^   T. 

6<3u4«  312 

9«  Where  in  an  action  by  the  in- 

^    doradd  i^ainst  the  muter  of  a 

propiiMory  note  payable  with  in- 

-  •  >  Merest  on  demaod^    the  plaintiff 

having,  provdd  that  :he  gave  value 

for  it>  the  defendant  tendttred  evi« 

dener ofi  dadandbwiw'  made  by  the 

.   :  pafy^  ^ea  *the'  note  <waa  in  his 

•poaadisson,'  thai. hat  i(tlie  '^tf[te) 


^sve  Ho  emisideratiatf  ftrfejtoRthe 
maker:  Held,  that  tkk  evidbnce 
wlis  inadmissttile,  as  tb«  pMntiff 
could  not  be  identiied  trMi'the 
payees  and  the  note' iBouid -not  be 
treated  as  m^r^dae  at  the' f  hue  of 
the  indorsement*  Barou^  v. 
Wkiie,  r.6a4.  1^0  625 

4.  The  owner  of  a  check  drawn  upon 
a  banker  for  StiL^  having  leat  it 

•  by  aeeident,  it  was  tendered -five 
days  af^  the  date  to  a  shop- 
keeper in  payment  of  goods  pur- 
chased to  the  value  of  6^  lOf., 
and  he  gave  the  purchaser  tlie 
amount  of  the  checkx  after  de- 
dueting  the  value  of  the  goods 
purchased.  The  shopkeeper  t  the 
next  day  jiresented  the-cneckat 
the  banker's,  and  reeetved  the 
amount :  Held,  that  in  an  action 
brought  by  thepemoa  wlM<lost 
the  dieck  ag^st  the  Shopkeeper, 
to  recover  the  valae  of  the  chp ck, 
the  iury  were  properly  directed 
lo  find  for  the  planHtf/if '  Ihey 
thought  the  defendant  had  tdken 
the  cheok  under  ctrcumsiaaces 
which  ought  to  have  eKCilad;the 
suspicion  of  a  prudent  man :  Held, 
secondly,  that  thie  shopAvcaper 
havine  taken  the  check  fiv*e'  days 
after  it  wat  due,  it  araa  sufficient 
for  the  plaintiff  to  sftiew  that  Be 
once  had  a  property  la  it,  widhout 
shewing  how  he  lost  it.'<  limmi  Vr 
HaUtn^,  T.6G^^  -.1330 

S*  A  notice  of  dishonor  of  a  bMl  of 
exchange,  must  coulaia-  an;  in* 
thaation  that  paymeat'  o^  the*  bill 
has  been  refnsed  by  the  .acceptor, 
and,  therefore,  a  ictter  merely 
containing  a  demand  o#  piqniient, 
was  held  sot  to  be  a  saifloient 
notice.  HmrHev  v.  Goar^  the 
Younger,  Ts^G.^  339 

6.  Where  a  bill  of  eiAchange^was 
disboaored  by  the  aOoeptoki,  and 
due  notice  of  the  dishmorrwas 
given  to  the  diflereot  >pailie4^  and 
the  inderace  hasdnsp  >€OmmdBced 
actiont  by  oiiginiu  agnaat:>  the 

'    .    ^         -  *      • .  .qieaptori 


» ", 


9MR 


BOKD. 


t  I*. 


«cii*pl6r;  Ma&  ft  prior  indnraer 

ftflerwar4s  took  from  the;acceptor 

a  wftrraat  of  attorney  for  the  debt 

and  co6tiy  payable  by  iDstalmeiUfl. 

(The  la»t  of  the  instadniento  being 

payable  bcrfbro  Uio  tine  when  in 

the  ordinary  courae  of  proceedings 

ib^'Conid  bave.obtaVB^d  jM^foraent 

againat  the  acceptor):  Held,  in 

the  action  against  the  lodorser, 

•Ibat  tbo  Cakiog  of  the  warrant  of 

^aacoracy  fvow  the  aooeptor  being 

a  oiatter  ariaiag .  after  the  oom- 

aittiipamient  of  the  aotk>a»  it  was 

*no  bar -to  4he>  adioii  generally, 

4uidy  aherefbre,  that  it  wot  not 

ij^oeWable  in  evldenee  under  the 

^Igeaetal  iaau^^ 

-Qtiarre, .  whether  the  iaking  of 
'the  waivant  of  attpraey  from  the 
/aecoptoT)  was  under  theeiroum- 
-^Kiaaet  a  gtviiig:of  iime  so  aa  to 
diachaige  the  other  partica  to  the 
JbilK    Lee  v.  Levy,  T*  6  (?.  4. 

Page  S90 

7»  The  drawer  of  a  bill  of  exchange 

v^iecame:  bankrupt  and  absconded 

obefero  hx.  wm  -duoi  but  hit  house 

'**et»ia)ned  •open  «n  the  poiseasion 

-vol  the  taeasenger,  under  a  oeni- 

« qasaiim    of^  baakruptoy    issued 

o  against'  h«niy  for  som^  time  after 

-stbei'bill'  became  due.  and  before 

i)tbat  tiai^  the  h^der  of  the  bill 

t  had  itoc^ee  tliat  A  and  R*  were 

i  ehaaan  asitf gneea  oi  ihe  bankrupt's 

• '  estate*   The  acceptor  also  became 

bVMkrapt  before  tlie  bill  was  due, 

iand-  witefi'  due  it  was  dishonored. 

'  'The  holder  did  aet  give  netioe  of 

.  llie-  dkhoeor.t  to  the  drawer,  'or 

r/Ieave  it  at  his  bouse,  nor  did  he 

wake  any  attempt  to  give  such 

notice  to  vthe^^taigneea    of  .the 

drawer:  Held^  that  the  bill  was 

not  proveable  under  the  commis- 

oeioa.iasued  against  the  drawer^ 

-Aheie'md.Awitheirv^Ptoclmr  and 

-^aolAefV  T.  ^  G;  4.  517 
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BOND. 

•  '  '     '  r  • 


•  »i.   './ 


t    »  f    I 


'it  't^:: 


BRAwLma 

Where  a  suit  for-brawlmg  fti  church 
is  instituted  before  the  commis- 
sary of  tfe  btshep  of  the  diocese* 
it  may  be  removed,  by  letters  of 
request,  into  the  court  of  arches. 
Semble,  that  brawlitig  was  not 
made  an'  offfence  by  the  5  and  6 
E,  6.  c.  4.  but  was  previously  cog- 
nizable by  the  spiritual  coiirt. 
Ex  parte  WtUiams^  T.  6G.4. 

Page  313 

BRIDGE. 

1.  Indictment  agaioat  a  coontf  for 
not'  repah-ing  a  bridge  in  a  public 
highway-  Plea,  thai  by  ei'ocrtniii 
act  oC'parliaaient  (or  ameodiog 
this  Toadt  certain  truateea  were 
directed  te.lt|r. Dot  the. lolls  there- 
by granted  in.  repairing  the  xmA^ 
aod  were  irapowered  to  make  and  * 
repair  bridges,  that  the  bridge  in 
ques^od  was  erected  bj  the  trus- 
teea  under  i^d  by  virtue  of  that 
act,  and  that  (he  trustees  were 
liable,  and  ought  to  repw.  Re- 
plication, that  the  trustees  were 
not  liable  to  repair :  Held,  thet 
the  bridge  being  built  for  public 
purposes  in  a  public  highway,  the 
common  law  liability  to  repair 
attached  upon  the  inhabitaata  of 
the  county  as  soon  as  h  was'buSt, 
and  that  the  plea  was  clearly  in- 
duScient  to  exonerate  them«  aa  it 
did  not  aver  that  the  trustees  had 

:  funds  adequate  to  tlie  repair  of 
the  bridge* 

Semble» .  thet  ifrtfiat  fact  had 
been  averred  and  proved,  still  the 
county  would  have  been  primarily 
liable,  and  must  have  takea  their 
.  remedy  agaioet  the  Irasteea.  .  The 
King  V.  The  InhahikmU,<>f  Ox- 
fordMrei  £.60.4.  194 

2.  The  inhabitants  of  a  county  are 
not .  bewid  to  .widen ,  a  p^idic 
bridge*  Ti4  King  v.  The  /a- 
hahitatU*  of  the  Cowitig  of  J}ev^f 
AT.  6G44.-        »•    -    -         670 

BROKER. 


CHRISTIAN  NAME,  fte. 


CONSTABLE. 


«r 


•f 


JB&QKBR*  1 

« 

BUILDING  ACT. 


Where  a  party  Raising  a  party-wall 
bonft  fide  intended  to  comply  with 

ibe  directions  of  the  building  act 
14  G.  S.  c  78,  biit  did  not  in  fact 
do  80,  end  injured  the  adjoining 
house,  the  owner  of  which  brought 
trespasa :  Held,  that  the  raising  of 

^e  wall  was  to  be  considered  as 
done  in  pursuaoce  of  the  statute, 
and  that  tlie  defendant  was  en- 
tilied  to  the  proteolioa  given  by 

-the  100th  section.     Prativ.  HiU- 

imam  and  Others,  •T«6Cr.4. 

/'  ^  '  Page  209 

CERTKMIARI. 

1«  Where  a  certiorari  is3ued^  to  re- 
fpove  a  cau^e  from,  m  inferior 
pourt,  ^nd  the  cpu0;  below  re- 
turnee) a  copy  of  the  rceord,,  a^d 
not  the  .record  itself,  this  court 
quashed  the  writ  and  return,,  and 
.awarded  a  procedendo.  Palmer 
.and.  another  v.  Forsyth  a^d  £leU, 
T^6G.4. ,  .  401 

2n  Where  a  defendant  rcmovea  a 
.cause  from  an  i^nferior  ^purt  by 
.  certiorari,  the  plaintiff  is  notbpund 
to  follow  the  <iuit,  and  the  defeiMl- 
ant  cannot  sign  judgment  of  non- 
-pros for  want  of  a  declaration. 
Clerk  V.  The  Ma^orf.SfC*  qf  Ber- 


CHARTER. 

•      •   •  I ' '   • 

Se^  CpRFOR ATION* 


'    1 


•I 


CHECK. 


t     i 


I    ^S^  Bill  om  l^HAVQMt  4* 

CHRISTIAN  KAME,  INltlALS 

OP. 


I . 


'■\ 


^re  Plbadimg,  A),  , 


CI£RK  &E  THB^iPBAOBi 

'  See  AoREEMKKf. 

.       COAL  ACT.         . 
S&e  pLJiADnr^  9.        '  ' 


I    •  !\ 


COMPOSITION,   AGRElBMESt 

FOR. 

In  an  action  on  a  promissory  note 
againatta  party  .wW  iMdi&donMd 
it  for  .the  accommodatioii  ofttbe 
maker,. it  aopeatedtthat  ibeiiMa- 
tiff,.the  inmraee,  had  signed*  an 
agreement  io  accept  frem  Ac 
maker  of  the  note  St,  inth»  potvad 
in  full  of  his  demaad^  M  ba«i«g  a 
collateral  secttrity  .£6r  that, sum 
from  a  third  person,  i  Itifiinhtr 
appeased  that,  the  agent  of  Ae 

.naker  bad  represented  to.  the 
pkintifi^.  before  he  signed  die 
agroeroent,  that  the  defeodaat 
would  continue  liable  for  the  re- 
.sidue  of  the  debt  secinrod  byf.lhe . 
note,  and  that  the  agreement  woidd 
be  void  unless  all  the  creditors 
signed «  Held,  firsts  that  the  eae- 

.  otttioa  of  this  agreement  had  the 
.effect  of  di$charging,.ihei«ufal|r; 
secondly,  that  therepreaentatiffDa 
beia^  as  to  tbct  le^  ^ct  of  tbe 
agreement,  wac0  mmatefifd,iialid 
bad  not  tho  effect  ofavoding.it; 
and  thai*  as  the  la4toi  of  ibcNn^iive 
to  the  agreement  a  maaaingidiCar- 

.  ent  from  that  which  oppearodupdn 
jtbo ,  £ico  i  oC  t  it»  f>aro|.  ev idenoo*  of 
.that  representation!. waa  not  aid- 
missibbf  per  Bapky^Jtt.  laimv* 
Joneh  T,S G^4u    .,     ;.        nSQS 


CONSTABLE. 


•y'..    1 


I       •  J 


See  TntspAss,  i, 

A  parnon  ia.  not  liable  ioioarvatbe 
.  office*  of  constable  unless  he  ke 
fesiant  in  the  parish^  aad^thaae- 
fore  a  person  occupying  a  housCi 
and  paying  all  parish  rates  in  re- 
spect of  it»iaod/oanrying  on  the 

trade 


«•» 


coappBATip{^ 


t    • 


tUt^eof'Ci'fMrintflri  freqiienting  the 

,    lioiwe  daily  oa  all  working  days, 

•  .aiMi  fometimefi  remaining  tliere 

•  durit^  U)€)  ni^t  at  work,  but  not 
sleeping  in  the  house,  is  not  li- 
able X9  ^arve  the  office  of  con- 
stable in  the  parish   where  the 

•  .  Iiouie  is  situate.    Ites  v.  Adlard, 

M.  6  G.  4,  Page  772 

COPYHOLD. 

Copyhold  lands  were  granted  to  A. 
jor  the  lives  of  herself  and  jB.,  and 
in  reversion  to  C.  for  other  lives. 

-  J*  iked,  having  devised  to  B,,  who 
entered  and  kept  possessioti  for 
VKrre  than  20  years.  On  his  death 
C.  brought  ejectment :  Held,  that 
the  action  was  barred  by  the  sta- 
tute of  limitations,  for  that  C.*s 
tight  of  possession  accrued  on  the 
death  of  A.f  inasmuch  as  there 
oannot  be  a  general  occupant  of 
copyhold  land.  Doe  on  the  de* 
mise  of  Foster  and  Others  v.  Scott ^ 
A/.6G*4.  706 

CORPORATION. 

.    See  pLBADiNG,  55. 

i«  Quo  t  warranto  for  usurping  the 

.  i>Kce  q£  baijiif  of  the  borough  of 

.  •  *  SUKkbridg€^  being  an  office  of  great 

-  triHt  and  preeminence  within  the 
rborionghy  touching  the  rule  and 

...  'g^ernment  of  the  borough,  and 
\'  (be  election  and  return  of  bur- 

•  gessav  to  serve  for  the  commons  in 
.  pfirliaoient  for  the  said  borough. 

•  •  The  defendant's  pleas  shewed  that 
.    he  had  been  elected  to  the  office, 

and  traversed  '*  that  the  office  of 
bailiff  was  an  office  touching  the 
rule,  and  government  of  the  bo- 
rough." There  were. general  re- 
plications taking  issue  upon  all  the 
facts  stated  as  inducement  to  the 
defendant's  traverse,  (i^ut  they  did 
not  notice  the  traverse)  and  special 
veplicailjons  setting  up  various  cus- 
toms as  U9  the  election  of  bailifis 
of  the  borough.  Demurrer  and 
Joinder;  Heldy  diai  the  defend- 


imt  not  having,  traversed  that  the 
office  ''  was  one  gf  great  trust  ^nd 
.  pre-eminence  within  the  borough 
touching  the  election  and  return 
of  burgesses  to  serve  in  parlia- 
ment,*' had  admitted  it  (o  be  so, 
and  that  for  such  an  office  a  quo 
wsMTanto  would  lie ;  and,  secondly, 
thai  the  general  replications  being 
clearly  good,  and  the  demurrer 
being  to  all  the  r^lications,  judg- 
ment must  be  given  for  the  crown. 
Qiuere,  Whether  the  special  re- 
plications were  good.  The  King 
v.  M'Kay^  T.  6  G.  4.      Page  351 

%  Information  in  the  nature  of  a 
quo  warranto  for  usurping  the 
office  of  mayor  of  jtfojimaiii^. 
Plea,  that  the  defendant  was  duly 
elected  according  to  the  govern- 
ing charter  of  the  borough.  Re- 
plication that  there  were  two 
candidates;  that  50  good  votes 
tendered  for  the  losing  candidate 
were  improperly  rejected ;  and 
that  38  persohs,  who  had  been 
unduly  elected  and  udmiited  as 
burgef  ses,  were  received  as  voters 
for  the  defendant,  and  that  a 
majority  of  the  legal  votes  ten- 
dered was  in  favor  of  the  other 
candidate.  On  demurrer,  held, 
that  the  replication  was  bad,  for 
that  it  was  only  an  argumentative, 
and  not  a  direct  denial  of  the  va- 
lidity of  the  defendant's  election; 
and  also  for  that  it  attempted  to 
put  in  issue  the  title  of  the  electors 
(corporators  de  facto)  which  .can- 
not be  done  in  an  information 
against  the  electecjif  The  King  v. 
Hughes,  t.6G.i^  368 

S.  Information  for  usurping  the  of- 
fice of  burgess  of  the  borough  of 
M.  Piea»  first,  that  M .  i&  an 
ancient  borough*  and  the  bur- 
gesses a  corporation  by  prescrip- 
tion, consisting  of  an  indefinite 
number;  that  firom  time  imme- 
morial a  court  )ias  from, time  to 
time  been  holden  (amongat  other 
things)  for  the  eleption  of  bnr- 


.  )    i^  l^'\3 


CORPORATION. 


gassed,  and  notice  of  holding  the 
court  has  been  immemorially  ffiven 
bi/  ringtne  a  certain  belt  toithm  the 
toton  ana  boroughs  and  that  the 
bufgesseSy  or  so  many  of  them  as 
choose^  have  a  right  to  attend 
that  court ;  and  being  present  at- 
tending there,  have  elected,  and 
have  a  right  to  elect  at  then*  dis- 
cretion, such  persons  to  be  bur- 
gesses as  they  think  fit;  that 
before  the  information,  to  wit, 
on,  &c.  notice  of  holding  the 
court  was  given  by  ringing  the 
beN,  that  the  court  was  holden, 
and  the  defendant  elected  a  bur- 
gess. .  Plea,  second,  set  out  a 
charter  of  Ed.  6.,  and  that  from 
the  time  of  the  charter  the  mode 
of  electing  burgesses  hath  been 
for  the  mayor,  bailiffs,  and  bur- 
gesses, being  met  and  assembled 
for  that  purpose  at  a  certain  court 
holden  in  and  for  the  town  and 
borough  before  the  mayor  and 
bailiffs,  (notice  having  been  given 
of  holding  the  said  court  by  the 
ringing  of  a  certain  bell  within 
the  town  and  borough,)  have 
elected  burgesses  at  their  dis- 
cretion ;  that  the  mayor,  bailiffs, 
and  burgesses  being  in  due  man- 
ner met  and  assembled  at  the  said 
court,  holden  before  the  mayor, 
&C,  for  the  election,  of  burgesses 
(notice  having  been  given  of  hold- 
ing the  court  by  ringing  the  bell) 
elected  defendant  a  burgess.  Plea, 
third,  recited  the  charter,  and 
averred  that  it  contained  no  di- 
rection  as  to  the  election  of  bur- 
gesses; that  the  mayor,  bailifi^, 
and  burgesses,  &c.  met  and  as- 
se.mbled  at  a  court  holden  before 
the  mayor  and  bailiffs  for  the 
election  of  burgesses  (notice  hav- 
ing been  given  of  holdine  the 
court  by  nnging  a  bell)  elected 
the  defendant  a  burge$s.  Plea, 
fourth,  that  the  mayor,  bailiffs, 
and  borgessed  being  met  and  as* 
semblea  ibr  that  purpose  at  a 
meeting  of  the  corporation  at  the 


CkiHdhid),  hi^  •  ^bm  thto  im- 
memorial elected  btirgesaeti  knd 
that  notice  of  holding  such' meet- 
ing during  bll  the  time  aforeteid 
hath  been  given,  and  ought  to 
have  been  given,  by  ringing  a 
certain  beli  within  the  said  town 
and  borough.  Pleas  fifth  and 
sixth  varied  from  the  second  and 
third  on^  by  SMbstituting  "  met 
and  assembled  for  that  purpose 
at  the  Guildhall,"  for «"  ^t  a  certain 
court  holden,  &c."  Seventh  plea 
set  out  a  custom  to  hold  a  court 
before  the  mayor  and  bmliffs  every 
Monday^  and  that  the  burgesses 
for  the  time  being  ^'  being  met  and 
assembled  for  that  purpose,"  at  the 
said  court,  have  elected  burgesses; 
that  on,  &e.  the  said  court  was 
holden  for  the  election  of  bur- 
gesses, and  that  the  bnrgesses 
'*  then  and  there  so  met  and  as- 
sembled togetlief  as  aforesaid," 
elected  the  defendant.  Plea, 
eighth,  set  out  a  non-existent  bye- 
law,  providing  for  .the  election  of 
burgesses  in  the  same  manner  as 
by  the  custom  set  out  in  the  first 
lea :  Held,  that  all  the  pleas  we^ 
ad.  The  first  six  and  lasjt^  because 
the  notice  by  the  ringing  of  the 
bell  of  holding  the  courts  or  tneet- 
ings  in  those  pleas  mentioned  as 
there  described,  #38  not  a  reaion- 
able  notice  of  the  courts  or  meet- 
ings, or  of  the  purposes  for  which 
they  were  Irolden,  and  was  there- 
fore insufficient ;  aiid  the  sevienth 
because  it  did  not  state  that  the 
Monday*^  court  was  always  h^Men 
for  the  purposes  of  election  \  and 
notice  of  the  intended  election 
was  not  stated  as  a  part-  of 
the  custom,  which  was  there- 
fore unreasonable.  Secondly'  be- 
cause the  defendant  did  not  in 
stating  his  election,  bring  himself 
within  the  custom.  Replication 
to  the  seventh  plea  that  the  bur- 
gesses met  and  assembled  at  the 
said  court  as  in  the  seventh  plea 
mentioned^  were  not  in  due  man- 

ner 


I 


^906        CORPORATION. 


COSTS. 


ii 


i*'*^  tfier>%hd 'tt»emW*d  iW  the 

Oetoeral  demurrer  and' Wnder, 
'  ietobte^  that  this  re^inrtifod  was 
good.   TkeKing^.HiU,T.6GA. 

Rige'426 

«  The  5^G.  5.  €.1^.  i.lj,  vests  in 

the  ^urchwardens  and  bvet^ers 

'Of  fh^  pook-,  in  the  nuttire  of  a 

>  >  body  eoi^ottile,  aH  bofl^gs,  lands, 

and  <  hereditaments  belonging  to 

Cti«  paffish  t  Held,  that  in' order  to 

*  comtitute  the  body  corporate, 
>'  intend^  by  the  act,  there  must 
'    be  two  ovefbe^rs  arid  a  chuhch- 

•  warden  or  churehwa)rden«,    and 
'  ^hat  where  there  Were  two  over- 

seers  appohited,  One  of  whom  was 

'    aftetwanl^  appointed  (by  custom) 

'  sole  dhofbhwardeOi  the  act  did 

'  not  vest  parish  property  in  them. 

•  Woodcotk  V.  Gibson  and  Others^ 
T.eO.^.      '    •  '    '462 

3.  A  charter  granted  by  the  crown 
ro  a  corporation  t»innoV  be  par- 
'  eialiy  eocepted,  wh^her  it  be  a 
'  chai^er  of  fereatloh,  6r  granted  to 
'  a  p¥e«ex{Mihg  eorpoHitioA*  ' 
■  "'   'Th«>p<mer  to  Make  bye-laws  is 

*  hK^idenr  to  the  wholo  body  of 
»'  -"O^eryeoi^poration,  and,  therefore, 
"  tf' a-tthartiSr  give  to  a  select  body 

*  '-'povifei'  td'tnake  bye-lav^s  fooching 
i  t^tahi^  tnatfersi  therein  soecHied, 
' '  that  4oedr  not  tak^  away  from  the 
•'  bddy   at  t^tge   theh-    incidental 

•^ 'poi^^r  to  mak&  bye-lli#s  touching 
^-^thef  matters  not  specified  in  the 
»•■  ehatter.  ' "'  ' 

•  '  Where  il'  comoration*  c^sisted 

•  of' mayor,  bailm,  aldefihen^  and 
■    burgesses,   (of  whom  the  bailiffs 

and  ulderafyen  were  ohosen  out  of 
^  die  biiVgesses,  and  formed  a  com- 
^  •  tnon-  (Council, )  and  the  charter 
'  gave  to -the  nmyor  and  burgesses 
'    pow^to  etect  barge^es,'  and  the 

torporatfOR  at  large  made  a  bye- 
'   law  Vesting  the  righS  to  eie^tt>ur- 

gesses  ki  the  milyor  and'dbmmon 
'  coanciit  Held,  that  the  bye^law 

was  good,  tho  bm^giSsstis^^  ttl-  large 


A^f 


■  Itnuf  I. 


beh^gf  r^piiesertlMlrp;  the  comaioD 
c6unet1,  fnasmudf  as  th^  bailifi 
and  ald'ermen  who  composed  'the 
cdfif  raon  council  were  elected  from 
amotigM  'the  borgeaes,  per  tld- 
yoyrf  And  LUrtedAte  Js.     Dfssen- 

bitante.     Res  v.  'Wea%ood^   Af. 
'6  0:4.  Page 'TBI 

.  COSTS-       . 

I.  Covenant  against  executors.  Wea, 
pfeneadntlnfstravit*  and  atetamer. 
Atthe  trial.the  defendants  pleaded 
a  plea  puts  darrien  cootfnoance, 
to  which  the  plaintiff  tepUed;  the 
defendanttt  demtrrrcd  to  the  repli- 
cation. Judgmetft  tbrthe  defend- 
ants on  the  demuirer:  Held,  that 
they  were  entitled  to  the  costs  in- 
etinred  aft^r  the  p}ea  puis  ^arrieQ 
continuance,  but  not  to  the  costs 
of  the  whole  cause.  L^Hieton  v. 
Odts  ftnd  Another,  Ea^tutard,  E. 
6G.4.  117 

fi«  Where  notice  of  appeal  against 
art  order  tot  diverting  a  footway 
was  given,  and  the  order  was  not 
filed  with  the  clerk  of- the  peace 
'    for  ebrolnvent,   but  the  justices 
who  made   it,   before  the  next 
quf^rtet*  sessions,  gave  the  appel- 
lant notice.  That  they  abandoned 
the  order  r  Held,  that  the  justices 
at  sessions  had  no  power  to  award 
to  the  appeltant  fh^  costs'  of  pre- 
paring  to  try  the  appeal.     The 
King  V.  Wing,  JEL  6  (^  4«         184 
S.  The  sum  recovered  by  verdict  h 
to   be  considered  l!he  d^f '  fot 
Whibh  the  ^tron  iS  bfoo^  itithia 
the  £,<wrfofl  OcNirt  df  Re^uesu* 
Actj  39  & '40^.9-  i:.!(H.  *.l^., 
and,  therefbref;  whete  the  entire 
'   debt  (whfch-  exceeddl  51;) 'vas 
'  conttub^ed'  ttiofe  thattf^x"  years 
'  befbre  the  tbmmeilc^oient  of  the 
t    action,  arid  the  plaibtfff  in  aifswer 
'■  tO'a  ple^  tjf  thb  ^tiitUte  of  litnit* 
"•  dtion^^  provdd'  a  ^  prtmirife'  witfain 
•Mx  y«!m  a^  tdMW/^<Afffi''tr^Waa 

hold 


COVENANT. 


mi 


held  that  the^  plaintiff  was  not  en- 
'    titled  to  C06U.     Shaddick^  Admi- 
>  nUtratrix,  ▼«  Bennett  M.  6  6^4. 

Page  769 

4.  Where  a  Court  of  Requests*  Act 

enebh»  a  defendant  to  deprive  a 

plaintiff  of  his  costs^  if  he  sUes  in 

•  a  superior,  courty   the  defendant 
«  •  must  >'make   hia    application   for 

that  purpose  promptly,  and  where 
a  motion  to  enter  a  suggestion  to 
dcpriTe  the  plaititiff  of  costs  might 
have  been  made  in  Easter  terra, 
hut)  instead  of  that,  a  negotiation 
,  respecting  the  costs  was  then  en- 
tered into,  and  the  motion  y^ 
made  in  Trinity  term :  Held,  that 
it  was  too  late,  Hippedeg-  ▼. 
'  taung^  M*  6  G.4.  865 

Sm>  Wnefe  a  defendant  in  replevin 
■avows  aa  landlord  for  rent  in* ar- 
rears and  obtains  a  verdict,  he  is 
.  entitled  to  double  costs,  although 
the  action  be  reallj  and  bonft  6de 
brought  %o  try  the  title  to  >the 

•  land. 

The  true  mode  of  estimating 
the  amount  of  double  costs,,  is,^ 
first,  to  allow  the  defendai^  the 
single  costs,  including  the  ex- 
pencea  of  witnesses,  counsel's 
fees,  &c.,  and  then  to  allow  him 
one-half  of  the  amount  of  Uie  sin- 

§le  costs^  without  making  .  any 
eduction  on  account  of  coun- 
sels' or  court  fees,  ^c.  Staniland 
V.  Ludlam,  Af .  6  G.  4. .  889 

COVENANT. 

1^  "Where  one  of  five  tenants  in 
common  brought  coveiiant  on  a 
lease  for  rent,  payable  on  the  four 
most  nsual  days  of  payroeol  in 
the  year,  and  the  breach  was  that 
on  the  ^th  day  of  June  18^,  a 
large  sum  of  money,  to  wit,  the 
sum  of  21/.  1&^  one*fiflli  part  of 
the  rent  for  three  quarters  of  a 
year  of  the  terra  ihen  elapsed, 
became  due  frgni  tlie  defendant  to 
tbe.plaiatjff,  jwid  still  was  in  arrear : 


2. 


a. 


Held, 'good  upon  sfedal  deinur'- 
rer.  Henniiir  v;  -  Tumefff  E. 
eG.4.       .  F»gel57 

A*  bein^adisedinfeeof^Aaslate, 
by  lease* and  raleaao  eMoi^ted 
upon*  his  marriage,  settled  the 
same  upon  ^hinself  far  UJtBi  ra- 
mainder  to  bis  first  and  otberaons 
in  tail)  igrith  a  power  to  thetaaaot  for 
life»  t<>graiit  leasesforyearajdeter- 
miAable  on  three  lives.'  A*  after- 
wards granted  a  -  lease « of  pari  of 
the  estate  in  question  for  the  lives 
of  three  persons  thenein  named, 
and  tlie  life  of  the  survivor  ^  and 
there  was  a  covenant.* that  the* 
lessee  should  ^ietlyhcM  aad*en- 
joy  the  premises  Jot  and  duting 
the  said  ietwi  without  intarruption 
of  the  lessor,  his  heirs*  ^r  assigns, 
or  any  other  person  elsM^g  any 
estate,  right,  or  interest  hy^  ftom, 
or  under  him  or  any' of  lus»  ances- 
tors. .  The  leaaa  beiagvjEor  three 
lives  absolutely,  waa'SOt  camform- 
able  to  'the  ppwer  and>  h^^vne 
void  on  the  death- -of  A* ;. 'and 'his 
eldest  son  brought  art  ejacMnfnt, 
and  evicted  the  lessee^  tw0  of  the 
cestui  qui  vies  being  then  living : 
Held,'  that  the  eldest  son*  was  a 
person  claiming  imder  the-  laisor 
within  the  meaning  of  the  ei^ve* 
nant  for  quiat  en^ymeaC^Heid, 
secondlyi  that  by  xh^v^t An  during 
ike  said  term  in  that  coycnatit'fhe 
parties  intended  a  termilo  ^n- 
tinue  so  long  as  theoestuii'que 
vies  survived,  and  not  a^tterit^  to  . 
continue  only  for  the '  lif^  /of  the 
grantor*  •  Evans  v«  Vau^an\  •  7\ 
6G.4*  '  861 

A^  who  held' an  oiffloe:for  life  in 
the  gift  of  Ji«^  •agreed  with  €i  to 
resign,  and  to  procure  the-  ap- 
pointment" for  him,  and  d  in 
consideration'  thereof)  agreed  that 
A>  should  have  a  moiety  of  the 
profits*  A.  resigned,  and  through 
his  influence  C*  waa  appointed, 
and  executed  «  deed  for  tha  per- 
formance qS  ibai  agre^meiif.    The 

agreement 


COVENANT. 


■greement  was  not  communicated 
to  B.  In  covenant  by  A,  against 
C*  for  not  paying  over'  to  him  a 
moiety  of  the  profits  of  the  office : 
Ueld^  that  the  agreement  was  a 
fraad  upon  J9.»  and|  therefore, 
illegal  and  void.  fVMo  v.  Afar- 
^'ff»7.6G.4.  Page  SI  9 

4w  Covenant  for  non-payment  of 
rent*  stating,  that  paintiff  and 
his  wife»  since  deceased,  demised 
certain  premises  to  defendant  for 
Tears,  reddendum  to  plaintiff  and 
his  wife,  94/.  per  annum,  and  a 
covenant  to  pay  the  rent  to  the 
plaintiff  and  his  wife.  Averment, 
that  on,  Ac,  the  wife  died,  and 
that  afterwards,  to  wit,  on  A'c, 
SM.  of  the  rent  aforesaid  became 
due  and  in  arrear  to  the  plaintiff. 
By  the  lease  set  out  on  oyer  it 
appeared  that  the  reddendum  was 
to  the  husband  and  wife,  and  the 
heirs  of  the  tvifej  and  the  covenant 
to  pay  rent  was  in  the  same  form. 
Plea,  that  the  premises  were  the 
estate  of  the  wife,  and  that  the 
plaintiff  had  nothing  in  them,  but 
in  right  of  his  wife,  that  on,  &c., 
she  died  without  issue,  leaving 
«/.  A.  her  heir,  whereupon  all  the 
estate  of  the  plaintiff  ceased,  and 
«/.  A.  threatened  to  enter  and 
eject  defendant,  unless  he  attorn- 
ed, whereby  he  was  compelled  to 
attorn,  and  became  tenant  to «/.  A. 
General  demurrer  and  joinder: 
Held,  that  the  plea  was  good,  for 
that  some  interest  having  passed 
by  the  lease  from  the  plaintiff  and 
his  wife,  it  could  not  work  by 
estoppel,  and  the  defendant  was 
therefore  entitled  to  shew  that  the 
plaintiff's  interest  had  ceased; 
and  also  that  the  attornment  upon 
the  threat  of  eviction  was  tanta- 
mount to  an  entry  by  the  heir. 

Semble,  that  upon  the  face  of 
the  declaration  and  the  deed  set 
out  on  oyer  (which  was  thereby 
made  part  of  the  declaration)  the 
plaintiff  had  no  right  of  action; 


for  the  covenant  was  to  f&f  tent 
to  the  plaintiff  and  bis  mfe,  and 
her  heirs,  and  the  plaintiff  Viewed 
the  death  of  his  wife,  whereupon 
the  rent  was  payable  to  ber  heir. 
UiU  V.  Saunderit  (in  error)  21 
6  G.  4.  Psge  5& 

5.  Where  a  leaae  contained  cove- 
nants to  keep  premiaes  in  repair, 
and  to  repair  within  three  months 
after  notice,  and  a  clause  of  re- 
entry for  breach  of  any  covenant, 
and  the  premises  being  out  oi  re- 
pair,,the  landlord  gave  a  notice  to 
repair  within  three  months :  Held, 
that  this  was  a  waiver  of  the  for- 
feiture incurred  by  breach  of  the 
covenant  to  keep  the  premises  in 
repair,  and  that  the  landlord  conld 
not  bring  ejectment  until  after  the 
expiration  of  the  three  months* 
Doe  on  the  demise  of  Morecroft 
V.  Meux,  T.  6  G.  4.  606 

.6.  Where  in  covenant  a  defendant 
craves  oyer  of  the  deed,  sets  it 
out,  and  pleads  non  est  &ct«m, 
the  deed  so  set  out  becomes  a 
part  of  the  declaration,  and  the 
only  question  at  the  trial  upon 
that  issue  is,  whether  the  deed 
set  out,  was  executed  by  the  de- 
fendant. 

Covenant  to  deliver  timber 
(growing  on  the  premiaes)  suffi- 
cient for  the  repairs  thereof. 
Averment,  that  there  was  timber 
growing  on  the  premiaes  sufficient 
for  the  repairs,  but  defendant  had 
not  delivered  it.  Plea,  that  there 
was  not  timber  growing  on  the 
premises  sufficient  and  proper  for 
the  repairs.  Issue  thereon.  Sem- 
ble, that  the  covenant  meant  that 
the  timber  should  be  suffici^it  in 

auality  as  well  as  quantity,  and 
lat  the  plea  was  good,  (not  hav- 
ing been  demurred  to)  without 
stating  that  there  was  not  timber 
sufficient  for  any  part  of  the  re- 
pairs. Sndl  V.  Sneil  and  An* 
other,  M.  6  G.  4.  741 

COUET 
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COURT  OF  REQUESTS, 
Se6  Cost's,  S, 

CUSTOM. 

I»  ao  action  for  a  false  return  to  a 
writ  o^  mandamus,  it  was  alleged 
to  be  a  custom  in  a  parish,  that 
whenever  a  certain  perpetual  cu- 
racy should  be  vacant  by  reason 
of  the  death  of  the  curate  or 
otherwise,  the  parishioners  should 
elect'a  fit  person  to  succeed  him  ; 
and  that  a  vacancy  having  occur- 
red, plaintiff  was  duly  elected  by 
the  parishioners  according  to  the 
custom.  At  the  trial,  it  appeared 
that  at  a  meeting  of  the  parishion- 
ers, duly  convened  for  the  pur- 
pose of  such  an  election,  it  was 
decided  before  the  election  began, 
that  parishioners  who  had  not  paid 
church  rates  should  not  be  allowed 
to  vote.  In  consequence  of  this 
resolution,  several  persons  who 
had  the  legal  right  of  voting,  did 
not  tender  their  votes,  and  the 
votes  of  others  who  did  tender 
their  votes  were  rejected  on  the 
ground  that  they  had  not  paid  the 
church  rate :  Held,  that  a  party 
elected  by  a  majority  of  the  per- 
sons whose  votes  were  received  at 
this  meeting  was  not  duly  elected 
by  the  parishioners  according  to 
tlie  custom. 

At  the  election,  every  parishion- 
er tendering  a  vote  gave  a  card, 
containing  only  the  name  of  the 
candidate  for  whoiq  he  voted. 
Semble,  that  this  mode  of  election 
was  illegal.  Faulkner  v.  Elger, 
T.  6  G.  4.  Page  449 

DAMAGES. 
See  Practice,  4. 

* 

DATE. 
See  Deed,  2. 

DEBT. 

•       See  Pleading,  55. 
Vol.  IV. 


DEED. 

See  Stamp. 

1.  By  lease  and  re-lease  dated  1773, 
A*  B.i  lord  of  the  manors  of  Af.  i/. 
and  P,P,,  bargained  and  sold  unto 
C.  2).,  E,  F.,  and  G.  i/.,  **  all  that 
messuage,  tenement,  boat-house, 
&c.,  and  also  all  that  and  those,  • 
the  sea  grounds,  oyster  layiui^s, 
shores,  and  fisheries  of  him,  AnB,^ 
commonly  called  and  known  by 
the  name  and  names  of  Ai.  //.  and 
P.  P,  shores  or  sea  grounds,  with 
full  and  free  liberty  to  CD.,  E. P., 
and  G.  //.,  and  their  heirs  and 
assigns  for  ever,  to  fish,  dredge, 
and  lay  oysters  thereon,  and  from 
thence  to  take  and  carry  away 
the  same,  which  said  sea  grounds, 
oyster  layings,  shores  and  fisheries 
extended  from  the  south  at  low 
water  mark,  to  the  north  at  high 
water  mark,  and  from  certain  sea 
grounds  on  the  east  to  other  aea 
grounds  on  the  west.  And  all 
which  said  sea  grounds,  oyster 
layings,  shores,  and  fisheries, 
thereby  granted,  re-leased,  &c., 
contained  in  the  whole  by  esti- 
mation 800  acres  of  land  covered 
with  water,  or  thereabouts,  as  the 
same  were  beaconed,  marked,  and 
stubbed  out.  Reservation  to  the 
grantor,  his  heirs  and  assigns,  lord 
of  the  two  manors,  of  all  noanoer 
of  fish  royal,  and  all  wrecks  of  the 
sea,  flotsam,  jetsam,  and  iigan 
within  the  said  manors,  and  all 
manner  of  franchises."  And  by 
the  tenendum,  the  grantees  were 
to  hold  the  messuage,  tenement, 
and  boat-house,  sea  grounds, 
oyster  layings,  shores,  or  fisheries, 
hereditaments,  and  premises,  with 
the  appurtenances,  of  the  grantor, 
lord  of  the  two  manors  by  such 
suit  of  court  and  other  services  as 
were,  or  of  right  ought  to  be  done 
and  performed  by  other  the  free- 
hold tenants  of  the  same  respec- 
tive '  mftDors  seised  'of  estates  •  of 
S  T  inherit- 
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Jjph^iitmce   in  JGp^ : ,  Hdd,^  that 
by  ttu9  de^d  xI}q  ri^j^b^fsoil  in 
.  th«  sesk  shorea  passed  to  th^  gran- 
tees, ^  -  ^""*  /\  . 
It  appeared  that  «ince  *tiie  date 
of  the  de^df  tke'iSeaMiad  imper- 
.qeptibly  and  gradually. encroached 
uppn  the  Jandy  and '^consequently 
tjiat  the  high  and  low  water  mark 
had  varied, in  the  same  degree. 
It  was  held,  that  by  the  deed  the 
right  of  soil  in  that  portion  of  land 
which,  from  time  to  time,  lay  be- 
tween high  and .  low  water  mark 
passed  to  the  grantees.     Scraiion 
V.  Brown,  T.  6  G.  4.        Page  485 
2,  J£a  deed  has  no  date,  or  an  im- 
possiMe .  date,  as  the  dOth  Febru- 
aru%  it  takes  effect  from  the  da^ 
of  deliveryi ;  but  if  it  has  a  sensi- 
.ble  date  in  the  commencement, 
and  the  word  date  occurs  in  the 
subsequent  part  of  the  deed»  it 
then,  mes^Ba  the  day  o^  the  date 
and  not  of  the  delivery,  fmd  there- 
.fore,  in  covenant,  po  an  indenture 
.dat^d  the  24th  December  1832, 
'^i^li'erebv  plaintiff  in  consideration 
*  of :  94i*-#  teased  to  defendant  a 
jtouse  and  premises  for  ninety- 
f^eveo  years,  subject  to  an  agree- 
.inent.  fo^  .an  undarlease  to  A.  for 
:t^nty-one  years,  and  the  defend- 
rfUHcV^yenant^  that  he  woukl, 
*lriMiin49v()iity»fouj:  calendar  montlis 
^^bennext^  procure  A.  to  accept  a 
rlease^f  the  pRemiaes  for  the  term 
fOf  iweatyrone  years  frofu  Christ- 
tmM$HiaiflB2i9  nnd  that  in  case  A* 
jwmU  not-  acoept  the  lease,  that 
be*  defeBdanty  would,  within  one 
'Calendar  montli  next  after    the 
-^oipirati^a   of  the   said  twenty- 
fear  calendar  months,  pay  to  the 
]^laintiff  ^  sum  of  money :  Held, 
upon  demurrer,  that  the  deed  took 
eifeot-from  the  day  of  the  date, 
and  that  A.  not  having  accepted 
the  lease,  defendant  was  liable  to 
pay  the  stipulated  sum  of  money 
at  the  expiration  of  twenty-five 
calendar  40onths  from  the  date  of 


-)  ^'  :i 
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the  de^..   Sti^ei  v.  WanO^  M. 
QGA.  Pa^ge5ia8 

DEVISE.        -^ 

1.  Testator  being  sued  in  fee  of 
lands  in  gavelkind,  devised  ail  his 
real  estate  unto  his  nephew  7!.  d, 
for  and  during  the  term  of  his 
natural  life,  and  from  and  after  the 
determination-  of  that  estate  to 
trustees  to  preserve  contingent 
remainders*  and  from  and  afler 
the  decease  ot'  T»  C.  to  and 
amongst  all  and  every  the  heirs 
of  the  body  of  the  said  T.  C|  as 
well  female  as  male,  such  heirs, 
as  well  female  as  male,  to  take  a« 
tenants  in  common,*  and  not  as 
joint  tenants,  and  for  default  •€. 
such  issue  to  trustees  for  a  term 
of  500  years*  upon  trust  that  they 
should  as  soon  as  might  be  after 
the  decease  of  T.  C,  in  case  he 
shoul4  die  without  issue  of  his 
body  lawfully  begotten,  rsise  a 
sum  of  money  to  be  applied  to 

*  the  maintenance  of  his  mece,  and 
after  the    determination    of   tke 
said  term  of  500  years  he  devised 
the  same  to  his  nephews  T.  €• 
and  C.  C.  for  and  during  their  re- 
spective natural  lives,  to  take  as 
tenants  in  common,  and  not  as 
joint  tenants,  and  from  and  afiber  • 
their  respective  deceases  unto  and 
amongst  all  and  every  the  heirs  of 
the  respective  bodies  of  the  salfl 
T,C.  and  C.  C»,  as  well  female 
as  male,  lawfully  begotten  or  to 
be  begotten,  such  heirs  to  take  as 
tenants  in  common  and  not  as 
joint  tenants,  and  in  defaolt  pf 
such  issae.to  his  own  right  heirs 
for  ever;  Held  that  T*.  C.  took 
an  estate  tail  In  the  devised  pre- 
mises.   Doe  d^piu  Bomall  v,  JMor- 

2.  lestator,  after  giving  several  pa- 
cuniary  legaci^s,^  the  bluest  of 
each  commencing  i^ith  ^ne.  wqt^ 

"  Iti 
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^*'  Itcna.  I  ghe  and  bequeath 
'  unto  C  D.  all  that  my  messaage 
and  tenement  wherein  I  now 
dwell,  with  the  garden  and  all  the 
appurtenances  thereto  belonging ; 
and  I  also  give  to  the  said  C.  D. 
all  my  household  goods  and  chat- 
tds,  and  implements  of  househoYd, 
within  doors  and  without,  all  for 
her  own  disposing,  free  will,  and 
pleasure,  immediately  after  my 
decease :' '  Held,  that  C.  />.  took 
only  an  estate  for  life  in  the  pre- 
mises deviled  to  her.  Doe  on  the 
demise  of  Ettam  v.  IVesilej/,  M. 
6  G.  4-  Page  667 

DISTRESS. 

"Where  a  tenant,  by  permission  of 
th$  landlord,  remained  in  posses- 
sion of  part  of  a  farm  after  the 
expiration  of  the  tenancy  :  Held, 
that  the  landlord  might  distrain 
on  that  part  within  six  months 
after  the  expiration  of  the  tenancy, 
'  the  8  Ann*  c,  14.  ss.  6  &  7.  not 
being  confined  to  tortious  holding, 
over  or  to  the  holding  of  the 
whole  farm.  Nuiiall  v.  Staunton^ 
E.  6  C?.  4.  51 


EJECTMENT. 

1.  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  had  underlet  to  others, 
It  was  held  to  be  necessary  to 
serve  all  the  undertenants  with  a 
copy  of  the  declaration. 

Where  the  tenant  of  a  house 
locked  it  up  and  quitted  it,  and 
the  landlord,  three  months  after- 
wards, fixed  a  copy  of  a  dcclar* 
ation  in  ejectment  to  the  door: 
Hdld,  that  the  service  was  not 
snfficient,  but  that  the  landlord 

'  should  have  treated  it  as  a  vacant 
possession.    Doe  on  the  demise  of 
Lord   Darlington    v.    CocA:    and 

'Oiheri.E.eu.if.  ^59 

2.'  Where  a  lease  contained  cove- 


nanta  to  keep  the  premises  tti  re- 
pair, and  to  repair  within  three 
months  after  notice,  and  a  dauve 
of  re-entry  for  breach  of  any  co- 
venant, and  the  premtaet  being 
oat  of  repair,  the  landlord  save 
a  notice  to  repair  within  three 
months:  Held,  that  thfts  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  general  covenant 
to  keep  the  premises  in  repair, 
and  that  the  landlord  could  not 
bring  ejectment  until  after  the 
expiration  of  the  three  months. 
Doe  on  the  demise  of  Ahn-eero/i  r. 
Mens  and  Others,  T.  6  G.  4. 

Plage  606 

3.  Copyhold  lands  were  granted  to 
A.  for  the  lives  of  herself  and  B., 
and  in  reversion  to  C*.  for  other 
lives.  A.  died,  having  devised  to 
B.f  who  entered  and  kept  posses- 
sion for  more  than  twenty  years. 
On  his  d4?ath  C  brought  eject- 
ment :  Held,  that  the  action  was 
barred  by  the  statute  of  limit- 
ations, for  that  C.*8  right  of  |^o«- 
session  accrued  on  the  death  of 
A»9  inasmuch  as  there  cannot  be 
a  general  occupant,  of  copyhold 
land.  Doe  on  the  several  dhnises 
of  Foster  and  Others'v.  JScotiy  M. 
6  G.  4.  706 

4.  Where,  in  ejectment,  u  person 
obtains  a  rule  to  deibnd  as  land- 
lord, the  plaintiff  nevertbelefto 
may  sign  judgment  against  thie 
casual  ejeetor,  but  may  not  take 
out  execution  without  further 
order :  Held,  that  after  verdtet 
and  judgment  against  the  land- 
lord, execution  may  be  issued 
against  htm  without  any  l^nher 
order  of  the  court.  Doe  denk. 
Lucy  V.  Bennett,  M.  6  G*  4.    691 

ELECTION  OF  CURATE. 
See  Mandamus*  1* 

ESCAPE. 
See  PL2A0TKO/26. 
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EVIDENCE. 

1,  A.  arrested  B,  on  an  affidftvit  of 
debt  for  monej  paid  to  his  use, 
but  did  not  declare  until  ruled  to 
do  so,  and  soon  aftenrards  dis- 
continued the  action  and  ^aid  the 
costs:  Held,  that  this  was  suffi- 
cient prim&  facie  evidence  of 
malice,  and  the  absence  of  pro- 
bable cause  to  support  an  action 
for  a  malicious  arrest.  Nicholson 
V.  Coghill,  E.  6  G.4.         P^ge  21 

2.  Where  a  witness  in  a  trial  at  law 
gave  evidence  at  variance  with 
whatr  he  had  previously  sworn  in 

.  an  answer  in  Chancery :  Held, 
that  an  examined  copy  of  that 
answer  was  admissibfe  to  contra- 
dict him,  and  that  it  was  not  ne- 
cessary to  produce'  the  original 
answer.  Exver  v.  Ambrose  and 
Baker,  E.  6  G.  4.  25 

5.  A  plaintiff  is  bound  to  accept 
fVom  a  defendant  in  custody  under 
a  ca.  sa.  the  debt  and  costs,  when 
tendered  in   satisfaction    of    his 

'  debt,  and  to  sign  an  authority  to 
the  sheriff  to  discharge  the  de- 
fendant out  of  custody.  And  an 
action  on  the  case  will  lie  against 
a  plaintiff  for  having  maliciously 
rel\i8ed  so  to  do ;  and  the  refusal 
to  sign  the  discharge  is  sufficient 
vritnk  facie   evidence   of  malice 

'  in  the  absence  of  circumstances 
to  rebut  the  presumption.    Crozer 

'    v.  puling  and  Moorcy  JB.  6  G.  4. 

26 

4.  The  delivery  of  a  newspaper  to 
the  officer  at  the  stamp  office  is  a 
sufficient  publication  to  sustain  an 
indictment  for  a  libel  in  that  paper. 
The  King  v.  AmjMt,  E.  6  G,  4. 

35 

5.  Where  the  plaintiff  in  assumpsit 
alleged  that  in  consideration  that 
he  would  buy  a  quantity  of  sheath- 
ing copper  of  the  defendant  at  a 
certain  price,  defendant  undertook 
that  it  should  be  good,  sound,  sub-- 
stantial^  and  serviceable  copper: 


Held,  that  this  warraaty  was  not 
proved  by  shewing  a  purahass  of 
copper  sheathing  at  the  ordinary 
market  price,  do  expresawanraaty 
having  been  given* 

Qusere,  Whether  such  evidcRce 
would  have  been  sufficient  to  prove 
an  allegation  that  the  defeodants 
promised  that  the  article  sold 
should  be  reasonably  fit  for  sheath- 
ing copper.  Grajf  and  Anotktr  v. 
Cox  and  Others^  £.  6  G.4. 

Rage  108 
6.  In  assumpsit  against  execotprs, 
declaration  stated    that   testator 
made   his  promissory   note,  and 
thereby  promised  to  pay  J.  F.  on 
demand  200/.>  and  delivered  the 
note  to  him,  whereby  testator  be- 
came liable  to  pay,  but  did  not 
pay,  and  at  the  tkne  of  has  death 
was   indebted    to  «f.  Y.  for  the 
amount  of  the  sum  secured  by  the 
note,  and  interest.   It  then  averred 
that  afterwards,  and  after  the  death 
of  J.  v.,  the  money  specified  in 
the    note    being   aad   remaining 
wholly  due  and  unsatisfied,  to  wit, 
on,  &c.,  at,  &€.,  before  A.B^y  one 
of  the  coroners  for  the  county  of 
A^.,  it  was  found  upon  view  of  the 
body   of  </•  y.,    then  and  there 
lying  dead,  by  the  oaths  of  honest 
and  lawful  men  of,  Stc^  thai  the 
said  J,  y.  feloniously  did  kill  and 
murder    himself^    as  by   the  in- 
quisition before  the  coroner  re- 
maining of  record  more  folly  ap- 
peared, by  reasoo  of  which  said 
inquisitioDi  and  by  force  of  the 
felony,  the  said  J.  y.  fi»rfeited  to 
the  king  Che  promissory  note  and 
the  money  doe  thereoB.    The  de- 
claration  then  set  forth  a  ^rant 
under  the'  king's  sign  manval  to 
the  plaintiff  of  tiie  note  and  money 
due  tbereon»  as  raenlioned  in  a 
certain  other  inquisitioQy  and  that 
his  majesty  delivered  the  note  to 
the  plaintiff,  of  which  the  defend- 
ants, after  the  death  of  the  testator, 
had  notice.    Breaofa  noa^aymeot 

by 
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bj  (testator  or  the  defendauts  since 

'  hift  death*  Plea,  ftrM,  non-a»sunap- 
ek  testator.  Secondly,  that,  the 
note  became  due  and  payable  to 
«/.  Y,  in  his  life-time,  and  that  the 
causes  of  action  did  not  accrue  to 
hicn  withia  six  years  before  the 
exhibiting  of  the  bill ;  upon  which 
plea  issue  was  taken  aad  joined. 
Thirdly,  nal  tiel  record  of  the 
inquisition  taken  before  the  co- 
roneri  upon  which  issue  was  taken. 
Fourthly,  that  there  was  no  such 
l^ant  as  alleged  in  the  declaration. 
The  issue  on  the  plea  of  the  sta- 

.  tute  of  litnitations  having  been 
found  for  the  defendants,  and  all 

'  the  other  issues  for  the  plaintiff,  it 
waa  held,  on  motion  to  enter  a 
nonsuit,  6rst,  that  it  was  jiot  ne- 
cessary for  the  plaintiff  to  produce 
at  the  trial  the  inquisition  men- 
'ttoned  in  the  king's  grant,  inas- 
much as  that  was  an  office  of  in- 
struction only,  and  not  of  en- 
titling; the  title  of  che  crown 
having  accrued  by  the  felony 
under  the  coroner's  inquisition. 
Secondly,  that  the  grant  under 
the  sign  manual  was  sufficient  to 
pass  the  property  in  the  note; 

Held,  thirdly,  assuming  it  to  be 
necessary  in  order  to  vest  the 
chattels  of  a  felo  de  se  in   the 

•  crown,  that  the  coroner's  inquest 
should  be  found  by  twelve  men, 
tliat  it  must  be  taken  after  verdict 
that  the  inquest  was  so  found. 
Lambert  v.  Tat/lor  and  Another, 
Executors,  E.  6  G.  4*.  Page  1 38 
'  ?•  Plamtiff  claimed  a  right  of  com- 
mon for  all  his  commonable  cattle. 
The  prcM»f  was,  that  he  had  turned 
on  all  the  cattle  that  he  kept,  but 
be  had  never  kept  any  sheep : 
Held,  that  this  was  evidence  of  a 
right  for  all  commonable  cattle, 
which  ought  to  have  been  left  to 
the  consideration  of  the  jury. 
Mamfbldv.  Pennington  and  Others, 
E.6  0^4s  161 

i  'S*  Aa  attomefT),    towa  cleric,    and 


clerk  of  the  peace  for  the  bo- 
rough of  L.,  in  the  county  of  Z.., 
upon  the  dissolution  of  a  partner- 
ship wliich  had  existed  between 
him  and  two  other  persons,  en- 
tered into  an  agreement  to  pay  to 
one  of  them  (CD.)  a  certain  sum 
o(  money,  and  to  use  his  endca- 
voura  to  procure  for  him  one- 
fourth  of  the  prosecutions  arising 
in  the  town  clerk's  office.  In  an 
action  by  CD.  on  this  agreement, 
it  appeared  that  the  magistrates 
of  the  borough  of  L.  commit 
some  offenders  to  be  tried  at  the 
borough  sessions,  others  at  the 
county  sessions,  and  others  at  the 
county  assizes:  Held,  that  the 
agreement  extended  to  all  prose- 
cutions **  arising  in  the  town 
clerk's  office,"  wherever  they  might 
be  tried,  and  that  letters  written 
before  the  agreement  was  signed 
could  not  be  given  in  evidence  to 
shew  that  the  parties  intended  the 
agreement  to  be  applicable  to  the 
prosecutions  at  the  borough  -ses- 
sions only.  Hughes  v.  Statham, 
E.  6  G.  4.  •     Page  1 87 

9>  The  pauper,  who  rented  a  iarm 
in  C,  assigned  it  to  P.  upon  trust, 
to  cultivate  it  and  pay  the  pauper's 
.debts,  &c.  The  lease  expired  in 
1817  ;  no  settlement  of  accounts 
took  place,  but  P.,  witliout  the 
authority  of  the  pauper,  then 
hired  a  house  in  H.  at  the  yearly 
rent  of  18/.,  to  which  the  pauper 
and  his  family  removed ;  and  they 
resided  there  for  more  than  two 
years.  The  pauper  never  paid  any 
rent  or  taxes,  bat  P.  was  rated 
and  paid  the  rent  and  taxes: 
Held,  that  the  pauper  gained  a 
settlement  in  H,  by  the  occu- 
pation of^  the  house. 

The  owner  of  the  house  died 
before  the  appeal  was  heard,  and 
a  witness  proved  a  declaration 
made  by  him  during  the  period 
when  the  pauper  occupied  the 
bouse,  that  he  had  let  it  to  him, 
3  T  3  and 
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'  and  ifmt  P.  had  guaranteed  the 
'    rent,     Qufire,  whether  this  de- 
claration WB9  property  received  in 
'  evidence.     The  King  t.  The  In- 
habitants of  ChedisioHf  E.6  G.  4. 

Page  230 

10.  In  assumpsit  by  an  executrix  on 

a  promissory  note  for  100/.  made 

in  i914>,  and  payable  to  her  tes- 

*  tator»  and  fbr  money  had,  ^ec.  it 
appeared  on  the  production  of  the 
note  that  it  had  a  threepenny  re- 
ceipt stamp  and  a  one  pound 
agreement  stamp,  and  there  was 
indorsed  upon  it  a  receipt  for  a 
penalty  of  5/.  and  1/.  duty.  The 
proper  stamp  for  such  a  note  in 
18 1^,  was  a  three  shilling  stamp : 
Held*  that  as  it  appeared  upon 
the  fkce  of  the  note  that  k  nad 
been  issued  without  having  affixed 
to  it  a  stamp  equal  in  amount  to 
that  required  by  law,  the  oommis* 
aiohers  had  no  power  after  it  had 
been  issued,  to  affix  to  it  another 
stamp,  and  therefore  that  it  was 
not  receivable  in  evidence,  either 

'  in  support  of  the  count  for  the 
promissOfy  note  or  of  the  money 
counts.  The  defendant,  on  being 
applied  to  by  the  plaintiff  ibr  pay- 

*  ment  of  Interest,  atabed  that  he 
'  "  wduld  bring  her  some  on  the  fol- 

'   lowing  SumLa^^   Held,  that  al- 

"'  •  thougli  this  was  an  admieaion  that 

'   something  was  due,  still  as  it  did 

;     not  appear  what  the  nature  of  the 

debt  wxB,  or  time  ii  was  due  to  the 

' '    |>iaintiff  as  executrix  or  m  her  own 

right,  fit  thai  it  was  one  for  which 

assumpsit  would  liei  the  plaintiff 

'     was  not  entitled  to  recover  even 

Aominal  damages,  and  a  noasuit 

was  entered.    Green^  Executrix t  v. 

Da^i,  E.^G.^  235 

11«  In  an  action  for  words  spoken 

of  the  pkdntifis  in  their  trade  as 

bankers^  it  was  proved  that  A.  B. 

nMt  the  defendant  and  said,  <<  I 

hear  diat  you  say  thai  the  plain- 

•     ti0s'  banit  at  M*  has  sloppea.    Is 

it  true?*'     Defendant  answered. 


«<  Yes,  itts.  I  was  told  so.  Ii 
BO  reported  at  C,  and*  nobody 
would  take  their  biUs,  and  I  eame 
to  town  incdnseqiieDceaf  itmy- 
setfw*'  It  was  pro<ved  thai  CD. 
told  the  defendant  that  there  was  a 
run  upon  the  plaiottfi'  bank  at  itf. 
Upon  this  evideooe,  the  leamed 
Judge,  after  observing  that  .the 
defendant  did  not  appear  to  have 
been  actuated  by  any  itt  will 
against  theplaratim,  direoted  the 
jury  to  find  their  verdict  ibr  the 
de^dant  if  they  thought  that  the 
words  wereaotaaaiiciouaiyepofcen : 
Held,  upon  a  motion  for  a  new 
tf  iai,  that  although  malice  was-  the 
gist  of  theaction  for  slander,  there 
were  two  sorts  of  malice^  malice 
in  foot  and  malice  in  law;  the 
former  denoting  an  act  ^ae  ^^ma 
ill  will  towards  an  iadividual ;  the 
latter  a  wrongful  act  intentioaally 
done,  without  just  cause  or  ex- 
cuse ;  and  chat  in  ordinary  actions 
for  slandef,  malice  ia  Jaw  was  to 
be  inforred  from  the  publishing 
the  elandeioBS  matter^  the  act  it- 
self being  wrongful .  and  iaten- 
tional,  and  without  any  just  cause 
or  exoBse;  but  ia  actions  for 
slander,  primlk  focie  excusable  on 
account  of  the  cause  of  publishing 
the  slanderous  matter,  malice  in 
fact  must  be  proved :  Held*  there* 
fore,  in  this  case,  that  the  Judge 
ought  first  to  have  left  it  as  a 
question  for  the  jory«  whether  the 
defendaat  understood  A.B.  as  ask- 
ing for  information^  aadwiiether 
he  had .  uttered  the  words  laerely 
by  way  of  honest  advice  to  A»  B. 
to  regulate  bis  odaduct,  and  if 
they  were  of  that  opiiuQa^'  then, 
secondlyi  whetlrer  in  so  doing  he 
was  guilty  of  any  maliee  io  fact. 
Bromage^.  Prouetf  E»&G^4t* 

Pag^247 
1^.  Where  ia  an  action  by  en  in- 
dorsee against  the  indoraer .  of  a 
•bill  of  exohangei  dislwDOBSd  on 
presesitneM  for  pajmenti.*  tlie  de- 
claration 
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^^Uration.  ooDtfMnied  ^  an  averment 

'    that.  the.  bill  was  accepted- by  the 

'  drawee :  Held,  (hat  litis  was  un- 
necesssaryi  and  that  the  plaintiff 
need  t^oc  pro^e-  iu  Tanner  v# 
Beant  T.6  G.4.  Page  312 

td.  Where  In  aa  action  by  the  in- 
dorsee against  the  maker  of  a 
promisaory  note,  payable  with  in- 
terest, on  demand,  the  plaintiff 
having  proved  ,tli»t  he  .gave  value 
for  it,,  the  defendant  tendered  evi- 
dence of  declarations  made  by  the 
payee  when  the  note  was  in  his 
poflsessioo^  that  he  (the  payee) 
>  gave  no  consideration  for  it  to  the 
maker:  Held^  that  this . evidence 
was  inadaaissible,  as  the  plaintiff 
could  not  be  identified  with  the 
payee,  and  the  note  could  n^  be 
treated  as  over  due  at  the  time 
of  the  indorsement.  Burough  v. 
••  White,  T.QG,^  325 

ii.  Where  an  indictment  charged 
the  defendant  with  coBspiring 
Jidsely.  to  indiot  A*  Bt,  with  in- 
tent to  extort  moffey>  and  the 
jury  found  them  guilty  of  con* 
•apiring  to  indict  with  that  intent, 
batnot  Jhlselyi  Held,  that  enough 
of  tlie  indictment  was  found  to 
enable  the  court  to  give  judgment. 

'  The  King  v.  HolUngheriy  and 
Othersy  T,  6  G.  4*  329 

15k  The  owner  of  a  check  drawn 
upon  a  banker  for  60l>,  having  lost 
it  by  accident,  it  was .  tendered 
five  days  afber  the  date^  to  a  thop- 
keei^er  in  pa3rment  of  goods  pur- 
chased to  the  Talue  of  61^  lOs*, 
and'  he  gave  llie  purchaser  the 
amount  of  the  check,  aftef  de- 
ducting the  value  of  the  goods 
purchased.  The  shop-keeper  the 
next  day  presented  tne  check  at 

.  the  banker's,,  and  received  the 
amount : .  Held,  that  in  an  action 
brought  by  the  person  who  lost 
the  dieck  against  the  shop-keeper 
tcveonver  the  vaine  of  the  check, 
the- jury  L  were -prop^Iy  directed 
tf^.  find  for : the  fkamxW,  if  they 


thoun^it  the  defendant  JtmdrtalFen 
the  check  uoder  ^ir^um^ances 

,  which  ought  to  have  excited  the 
suspicions  of  a  prudent  man : 
.  Ueid,  8econdly>  .tl^at.  the  .slK>p- 
keeper  having  taken  the  check 
five  days  after  it  wa&  due,  it  w^ 
sufficient  for  the  plaintiff  to  shew 
that  heonpe.  bad  a  property  ^o  it, 
without  shewing  how  he  lost  it. 
Doum  V.  Hailing  and  Others^  T. 
6  G.  4v  Page  330 

16*  An  order  made  by  the  ^ourt 
for  the  relief  of  insolvent  debtors, 
and  delivered  to  the  gaoler^  in 
whose  custody  the  prisoner  was, 
is  evidence  of  his  discharge  under 
sUtute^3  G.  3«  C.102.  «•  10.  Neal 
V.  haac^^  T.  6  G.  *•  335 

17.  Declaration  for  an  escape  stated 
that  the  plaintiff  in  JE<a^/«r  term, 
5  G.4»  in  the  King's  Bendi  recpver- 
ed  against  one  //.  IV,  79/i  as  by  the 
record  appeared  ;  tliat  in  Triniiv 
term  in  the  5th  year  .afpre^iaid, 
such  proceedings  were  had  in  the 
said  court  that  it  was  considered 
tbat  the  plaintiff  should  have  exe- 
cution against  the  said  JHlf  iV^  for 
the  damages  afore^d,  acqpf^ing 
to  the  force,  form,  and .  effect  of 
the  said  recovery,  by  defiiult  of 
the  said  H*  fV.^  as  by. the,  reiQord 
of  the  said  last  mentioned.. pro- 
ceedings still  remaining  lio,  the 
said  court  appears;  and.  thereupon, 
on,  &c»,  in  7V»»iiy.  tern)»  rin- the 
5th  year  aforeaaidif  the  snid  i/. 
Wm  was  committed  to  the  custody 
of  the  marshal  in  execution  for 
the  damage  aforesaidi  and  \  es- 
capedk  Plea,  not  guilty*  .  M  the 
trial  the  plaintiff  proved. the  origi- 
nal judgment  in  the  King's  Bench, 
and  that ,  a  committitur  issued 
thereon,  but  he  did  not  prove  npy 
judgment'  in  scire  &«ias4*  It  was 
held  that  the  al]egaM<»a  of:  the 
judgment  in  scire  facids  W9»^  im- 
material, and.  need- not  be  proved. 
Branifield  v.  J^nes^  JEsf >  Ts  .6 G.4. 

L  iSSO 
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18.  Wliere  a  bill  of  exchange  was 
dishonoured  by  the  acceptor,  and 
due  notice  of  the  dishonoar  was 
given  to  the  different  parties,  and 
the  indorsee  having  commenced 
actions  by  original  against  the 
acceptor  and  a  prior  indorser, 
afterwards  took  from  the  acceptor 
a  warrant  of  attorney  for  the  debt 
and  costs  payable  by  instalments. 
(The  last  of  the  instalments  being 
payable  before  the  time  when  in 
the  ordinary  course  of  proceedings 
he  could  have  obtained  judgment 
against  the  acceptor):  Held,  in 
the  action  against  the  indorser, 
that  the  taking  of  the  warrant  of 
attorney  from  the  acceptor,  being 
a  matter  arising  after  the  com- 
mencement of  the  action,  it  was 
no  bar  to  the  action  generally, 
and,  therefore,  that  it  was  not  re- 
ceivable in  evidence  under  the 
general  issue. 

Quaere,  whether  the  taking  of 
the  warrant  of  attorney  from  the 
acceptor  was,  under  the  circum- 
stances, a  giving  of  time,  so  as  to 
discharge  the  other  parties  to  the 
bill.     Lee  v.  Levy,  T.  6  G.4. 

Page  390 

19.  Where  a  declaration,  against  the 
marshal  for  an  escape,  alleged  that 
one  S.  jS.  was  arrested  and  gave 
bail,  that  afterwards  bail  above 
was  put  in  before  a  judge  at 
chambers,  "  as  appears  by  the 
record  of  the  recognizance,  that 
S.  S'  surrendered  in  discharge  of 
the  bail,  and  afterwards  escaped  : 
Held,  that  the  plaintiff  was  bound 
to  prove  that  bail  was  put  in  as  al- 
leged, and  that  the  averment  was 
not  made  out  by  the  production 
of  the  (ilazer's  book,  the  entry 
therein  importing  that  the  recog- 
nizance was  taken  before  a  single 
judge,  an  examined  copy  of  the 
entry  of  the  recognizance  of  bail, 
stating  that  the  recognizance  was 
taken  before  the  court  at  West- 
minster,  having  also  been  given  in 


evidence.     Sevan  v.  Jones^  Esq^ 
T.  6  G.  4.  P^e  405 

20.  Declaration  in  assumpsit  stated 
that  the  defendant  warranted  a 
horse  to  be  sound,  the  proof  was, 
that  the  defendant  warranted  the 
horse  to  be  sound,  every  where, 
except  a  kick  on  the  leg :  Held, 
that  this  was  a  qualified,  and  not 
a  general  warranty^  and  that 
there  was  a  variance  between  the 
warranty  proved,  and  that  stated 
in  the  declaration.  Jones  v. 
Cowletfy  r.  6  G.  4.  44^5 

21.  In  an  action  for  a  false  return  to 
a  writ  of  mandamus  it  was  alleged 
to  be  a  custom  in  a  parish  that, 
whenever  a  certain  perpetual  cu- 
racy should  be  vacant  by  reaspa 
of  the  death  of  the  curate  or 
otherwise,  the  parishioners  thoald 
elect  a  fit  person  to  succeed  him, 
and  that  a  vacancy  having  oc- 
curred, plaintiff  was  duly  elected 
by  the  said  parishioners  according 
to  the  custom.  At  the  trial  it 
appeared  that  at  a  meeting  of  the 
parishioners  duly  convened  for 
the  purpose  of  such  an  election, 
it  was  decided,  before  the  election 
began,  that  parishioners  who  had 
not  paid  church  rates  should  not 
be  allowed  to  vote.  In  conse- 
quence of  this  resolution  several 
persons  who  had  the  legal  right  of 
voting  did  not  tender  their  votes, 
and  the  votes  of  others  who  did 
tender  their  votes,  were  rejected 
on  the  ground  that  they  had  not 
paid  the  church  rate :  Held,  that 
a  party  elected  by  a  majority  of 
the  persons  whose  votes  were  re- 
ceived at  this  meeting,  was  not 
duly  elected  by  the  parishioners 
according  to  the  custom. 

At  the  election  every  parish- 
ioner tendering  a  vote  gave  a 
card,  containing  only  the  name  of 
the  candidate  for  whom  he  voted ; 
,  semble,  that  this  mode  of  election 
was  illegal.  Faulkner  v*  Eiger, 
r.  6G.4..        '  449 

22.  Case 
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22.  Cade  for  an  injary  done  to 
plaintiflF's  reversionary  interest  in 
land,  by  cutting  and  carrying 
away  branches  of  trees  growing 
Uiere ;  second  count  in  trover  for 
the  wood  carried  away.  It  ap* 
peared  in  evidence  that  the  land 
was  let  by  the  plaintiff  to  the  oc- 
cupier under  a  written  agreement : 
Held,  that  in  order  to  support  the 
first  count,  the  plaintiff  was  bound 
to  produce  it. 

The  plaintiff  proved  that  the 
defendant  carried  away  some 
branches  of  the  trees,  but  gave  no 
evidence  of  the  value  :  Held,  that 
he  was  entitled  to  nominal  da- 
mages oa  the  count  in  trover. 
CoUerill  v.  Hobbif,  T.  6  G.  4. 

Page  465 

28.  In  an  action  on  a  promissory 
note  against  a  party  who  had  in- 
dorsed h  for  Uie  accommodation 
of  the  maker,  it  appeared  that  the 
plaintiff,  the  indorsee,  had  signed 
an  agreement  to  accept,  from  the 
maker  of  the  note,  5s.  in  the 
pound  in  full  of  his  demand,  on 
having  a  collateral  security  for 
that  sum  from  a  third  person.  It 
further  appeai'ed  that  the  agent 
of  the  maker  had  represented  to 
the  plaintiff,  before  he  signed  the 
agreement,  that  the  defendant 
would  continue  liable  for  the  resi- 
due o£  the  debt  secured  by  the 
note,  and  that  the  agreement 
would  be  void,  unless  all  the  cre- 
ditors signed:  Held,  first,  that 
the  execution  of  this  agreement 
bad  the  effect  of  discliarging  the 
surety ;  secondly,  that  the  repre- 
sentations being  as  to  the  legal 
effect  of  the  agreement,  were  im- 
material, and  had  not  the  effect  of 
avoiding  it,  and  that  as  the  latter 
of  them  gave  to  the  agreement 
a  meaning  different  from  that 
which  appeared  upon  the  face  of 
it ;  parol  evidence  of  that  repre- 
sentation was  not  adinis8ible»  per 


Baifley  J.    Letms  v.  Jone$i    T, 
6  G.  4.  Page  506 

24.  A.  paid  a  nominal  rent  to  the 
king  of  1000  acres  of  woodland, 
the  wood  being  all  reserved  to 
the  crown.  During  four  months 
in  the  year,  A.  exercised  the  pri- 
vilege of  shooting  over  the  land, 
and  by  his  permission  another 
person  took  the  grass :  Held, 
that  the  payment  of  the  rent,  the 
exercise  of  the  privilege  of  shoot- 
ing, and  the  taking  of  the  grass 
was  sufiicient  evidence  to  shew 
that  A.  was  in  the  actual  posses- 
sion of  the  landy  so  as  to  entitle 
him  to  maintain  trespass. 

A  public  footway  over  crown 
land  was  extinguished  by  an  in- 
closure  act,  but  for  twenty  years 
after  the  inclosure  took  place  the 
public  continued  to  use  the  way  : 
Held,  by  Bayley  J.,  that  this  user 
was  not  evidence  of  a  dedication 
to  the  public,  as  it  did  not  appear 
to  have  been  with  the  knowledge 
of  the  crown.  Harper  v.  Charles^ 
toorth,  r.  6  G.  4.  574 

25.  A  public  right  of  navigation  in  a 
river  or  creek  may  be  extinguished 
either  by  an  act  of  parliament  or 
writ  of  ad  quod  damnum  and  in- 
quisition thereon,  or  under  certain 
circumstances  by  commissioners 
of  sewers,  or  by  natural  causesi 
such  as  the  recess  of  the  sea  or  an 
accumulation  of  mud,  &c.y  and 
where  a  public  road  obstructing  a 
channel  (once  navigable)  has  ex^ 
isted  for  so  long  a  time  that  the 
state  of  the  channel  at  the.  time 
when  the  road  was  made  cannot 
be  proved;  in  favor  of  the  ex- 
isting state  of  things  it  must  be 
presumed  that  the  right  of  navi- 
gation was  extinguished  iu  one  of 
the  modes  before  mentioned,  and 
the  road  cannot  be  removed  as  a 
nuisance  to  that  navigation. 

Every  creek  or  river  into  which 
the  tide  fiows  is  ;iot  on  that  ac- 
count 
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count  ntceasaray  a  public  naviga- 
ble channel,  although  sufficiently 
large  for  that  purpoKe,  per  Baj^- 
ley  J.  The  King  v.  Montague  and 
Xfthert,  T.6G.^.  Page  598 

26.  Trespass  for  breaking  and  en- 
tering two  closes,  parcel  ofForion 
Farm-  Plea,  that  one  J.  fT.  before 
and  at  the  time  when,  &c.  was 
seised  in  fee  of  50  acres  of  land 
next  adjoining  the  locus  in. quo, 
and  that  by  deed  of  the  17th  of 
Ftbrmry  1736,  between  JP.  C*  who 
vai  seised  in  fee  of  the  locus  in 
quOf  and  one  R.  W*  who  was  seised 
in  fee  of  the  50  acres,  F,  C  granted 
to  A.  fK.  and  his  heirs  and  assigns, 
for  the  time  being  owners  in  tee 
of  the  50  acres»  the  liberty  and 
privilege  of  hunting  for  game  with 
dogs  m  the  locus  in  quo.     The 

•  plea  then  justified  the  trespass  as 
the  servant  of  J,  W.  Replication, 
that  F*  C.  did  not  grant  the  liberty 

.  and  privilege  as  in  that  plea  men- 

'  tinned,  upon  which  issue  was  joined. 
At  the  trial  there  was  no  proof  of 
any  smh  grant  a^  that  stated  in 

.  ihe  plca»  but  it  appeared  that  by 
a  deed  of  that  date  JL  W^  being 
then  ieised  in  fee  of  the  manor  of 
Middleton,  and  all  royalties,  con- 
veyed i'V/on  Farm  to  F.  C.t  re- 
serving all  royalties;  but  it  ap- 
peared further  that  from  the  year 
1753  the  gamekepers  of  the  lord 
of  the  manor  of  Middleton  were 
accustomed  to  sport  over  Forion 
Farm  with  the  knowledge  of  the 
plauifeiff  and  his  landlords  the 
owner  ofForion  Farm  ;  that  about 
>  14  years  ago  the  plaintiff  by  desire 
•f  his  landlord  gave  notice  to  the 
than  gamekeeper  of  the  lord  of 
the  manor  not  to  trespass,  but  he 
ai^erwards  continued  to  sport 
there  by  order  of  the  lord,  with- 
out any  farther  interruption: 
Held,  that  upon  this  evidence  a 
jury  ought  not  to  have  presumed 
a  gnaat« 


Another  plea  stal^,  that  before 
the  aaid  tine  when,  Ac*  IL  W* 
was  seised  of  the  closes  in  which, 
&c.  and  by  indenture  of  the  17th 
February  1786,  graoled  nntO  F. 
C,  his  heirs,  &c.  the  closes  in 
which,  &C.  with  a  resemition  of 
all  royalciee.  The  pica  then  de- 
duced a  title  in  aaid  royalties  fiom 
R.  W.  to  J.  fV.,  and  then  j«ti&ed 
entering  the  dosca  as  his  servant. 
llepUcatton)  that  the  defendant 
did  not  enter  in  order  to  exercise 
t  he  said  royalties,  upon  which  isue 
was  joinecL  Held,  that  it  lay  upon 
the  defendant  upon  this  issne  to 
prove,  first,  that  he  had  such  a 
royalty;  and^  secoodtyy  that  at 
the  time  in  qucscion  he  was  m  the 
due  exercsise  of  it;  and  semble, 
that  that  could  only  be  done  by 
proving  a  grant  of  a  free  waiven 
from  the  crown..  Pickering  v. 
Noyes,  r.  6G.4.  R^639 

27.  Case  for  slander.  Dedaration 
stated  that  plaintiff  was  treasurer 
and  collector  of  certain  tolls, 
and  that  defendant  spcdce  of  and 
concerning  the  plaintiff  as  such 
treasurer  and  collector,  certain 
words  **  thereby  meaning  that  the 
plaintiff  as  9Uph  treasurer  andcol' 
lector  had  been  guilty  of,  AcJ* 
Held,  that  the  pliuatiff  was  boand 
by  the  in uendo  to  prove  that  he 
was  treasurer  aiii^  collector.  SeU 
lers  v.  THi,  M.  6  G.4^  655 

28.  Where  in  case  against  a  sheriff, 
for  removiag  goods  seised  onder 
a  fi.  fa*  without  satisfying  the  land- 
lord the  rent  due  to  him,  •  the  de- 
claration alibied  that  the  £•  fa. 
issued  out  of  K.  B.  and  the  writ 
produced  in  evidence  appeared  to 
have  issued  out  of  C.  P.  Held, 
that  this  was  a  fatal  vanancoi.  SM- 
don  V.  Whitaker  and  Ancth^r^  Af. 
(yG.i>.  657 

29.  An  action  may  be  mahnained 
by  the  several  partners  of  a  firm, 
upon  a  guaran^  >giv6n  to  one  of 

them, 
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them^  if  itlrara  be  evidence  that  it 
'  was  given'  for  the  benefit  oi  all. 
.    CUirrM  and  Bodenham^  surviving 
X   PttHueri  vf.Phillipg  v»  Handley^ 
.    M^SG.it.  Page  664 

jSO.- Indictment  for  perjury  alleged 
to  luvre  been   oommitted   in  an 
.  affidavLt  »wom  before  a  conunis- 
<  aioner  of  the  court  of  chancery, 
atated  that  a  commission  of  bank- 
ruptcy issued  i^ainat  the  defend- 
anty  under  which  he  was  duly  de- 
.  dared  a  bankrupt.    It  then  stated 
that  the  defendant  preferred  his 
'   petition  to  the  Lord  Chancellor, 
setting  forth  various  matters,  and 
amongst  others  the  issuing  of  the 
•  I  ooomiisKoOy    that  the  petitioner 
was  declared  a  bankrupt,  and  that 
his  estate  was  seised  under  the 
commission,  and  that  at  the  se- 
cond meeting  one  A*  B.  was  ap- 
pointed assignee^  and  an  assign- 
ment made  to  him,  and  that  he 
possessed  himself  of  the  estate 
•   and  effiscts  of  the  petitioner^     It 
then  stated,  thai  at  the  several 
meetings  before  the  commission 
the  petitioner  declared  openly  and 
'^in  the  presence  and  hearbg  of  the 
said  assignee  to  a  certain  effect 
At  the  trial  the  petition  was  pro- 
duced, and  it  appeared  that*  the 
allegation  was,  that  at  the  several 
meetings  before  the  commissioners 
the  petitioner   declared    to  that 
effect :  Held,  that  this  was  no  va- 
riance, inasmuch  as  it  was  suffi- 
cient to  set  out  in  the  indictment 
the    petition    in    substance    and 
effect,  and  the  word  commission 
was  one  of  equivocal  meaning,  and 
1     used  to  denote  either  a  trust  or 
authority  exercised,  or  the  persons 
by  whom  the  trust  or  authority 
was  eseccised;  and  that  it  suffi- 
ciently appeared  from  the  content 
of  the  petition   set  forth  in  the 
iadictmenty  that  it  was  used  in  the 
Jatler  sense.     The  King  v.  Dud* 
man^  M.6C4«  .  852 


EXECUTION. 

See  Pleapikg,  4> 

EXECUTORY  CONTRACT. 
See  Vbkdoe  and  V£kd£9i  2« 

FACTOR. 

See  Partner,  2, 

Assumpsit  for  goods  sold  and  de- 
livered. Plea,  that  the  goods 
were  sold  and  delivered  to  defend- 
ant by  A.f  the  factor  and  agent  of 
plabtiff*,  with  the  privity  ot  plain- 
tiff, as  and  for  the  goods  of  A,^ 
and  that  defendant  did  not  know 
that  the  goods  were  not  the  pro- 
perty of  A.;  that  at  the  time  of 
the  sate  and  delivery  A.  was*  and 
still  is  indebted  to  defeadaoft  in 
more  thkn  the  value  of  the  goods, 
and  that  defendant  is  ready  and 
willing  to  set  off  and  allow  to 
plaintiff  the  value  of  tbe  goods' out 
of  the  monies  bo  due  and  owing 
from  A.t  Held,  on  special  de- 
murrer,^ that  the  plea  was  good. 
Carr  r.  Hinckliff,  T.  643.4». 

Page  547 

FALSE  IMPRISONMENT. 
See  TBK&rAss,  4. 

» 

FELO  DE  SE. 

In  assumpsit  against  executors,,  de- 
claration stated  that  testator  n^ade 
his  promissory  note,  and  thereby 
promised  to  pay  J.  Y.  on  daxland 
200^.,  and  delivered  the  note  to 
him,  whereby  testator  became 
liable  to  pay,  but  did  not  pay,  and 
at  the  time  of  his  death  was  in- 
debted to «/.  Y.  for  the  amount  of 
the  sum  secured  by  the. note,  and 
interest.  It  then  averred,  (that 
aflerwards,  and  after  the  deat)i  of 
J,  Y.,  the  money  specified  in  the 

note 


1000 
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note  being  and  remainiDg  wholly 
due  and  unsatisfied,  to  wit,  on, 
&c.y  at,  &c.,  before  A.  B»,  one  of 
the  coroners  for  the  county  of  N., 
it  was  found,  upon  view  of  tlie 
body  oft/,  y^  then  and  there  lying 
dead,  by  the  oaths  of  honest  and 
lawful  men,  of,  &c.,  that  the  said 
J,  y,  feloniously  did  kill  and  mur- 
der himself,  as  by  the  inauisition 
before  the  coroner  remaining  of 
record  more  fully,  appeared,  by 
reason  of  which  said  inquisition, 
and  by  force  of  the  felony,  the 
said  J,  y.  forfeited  to  the  king 
the  promissory  note  and  the  money 
due  thereon.  The  declaration 
then  set  forth  a  grant  under  the 
king's  sign  manual  to  the  plaintiff 
of  the  note  and  money  due  there- 
on, as  mentioned  in  a  certain  other 
inquisition,  and  that  his  majesty 
delivered  the  note  to  the  plaintiff, 
of  which  the  defendants,  after  the 
death  of  the  testator,  had  notice. 
Breach,  non-payment  by  testator 
or  the  defendants  since  his  death. 
Flea,  first,  non-assumpsit  testator. 
Secondivy  that  the  note,  became 
due  and  payable  to  J*  y.  in  his 
lifetime,  and  that  the  causes  of 
action  did  not  accrue  to  him  within 
9ix  years  before  the  exhibiting  of 
the  bill;  upon  which  plea  issue 
was  taken  and  joined.  Thirdly, 
nul  tie!  record  of  the  inquisition 
taken  before  the  coroner;  upon 
which  issue  was  taken.  Fourthly, 
that  there  was  no  such  grant  as 
alleged  in  the  declaration.  The 
issue  on  the  plea  of  the  statute  of 
limitations  having  been  found  for 
the  defendants,  and  all  the  other 
issues  for  the  plaintiff,  it  was  held, 
on  motion,  to  enter  a  nonsuit : 

First,  that  it  was  not  necessary 
for  the  plaintiff  to  produce  at  the 
trial  the  Inquisition  mentioned  in 
the  king's  grant,  inasmuch  as  that 
was  an  office  of  instruction  only, 
and  not  of  entitling ;  the  title  of 


the  crown  having  aeoraed  by  the 
felony  under  the  coroner's  inqui- 
sition. 

Secondly,  that  the  grant  under 
the  sign  manuel  was  sufficient  to 
pass  the  property  in  the  note. 

Held,  thirdly,  on  motion  in  ar- 
rest of  judgment,  that  inasmuch 
as  the  declaration  alleg^  that  the 
testator  was,  at  the  time  of  his 
death,  indebted  to  J.  y.,  the  payee 
of  the  note,  in  the  principal  and 
interest  due  thereon,  it  sufficiently 
appeared  that  the  note  waa  a  se- 
curity for  a  debt,  and  that  the  . 
debt  and  security  having  passed 
to  the  crown  by  operation  of  Uw, 
were  assignable  by  the  cnMvn 
without  indorsement. 

Held,  fourthly,  assomiog  it  to 
be  necessary,  in  order  to  test  the 
chattels  of  a  felo  de  se  in  the 
crown,  that  the  coroner'a  inqaest 
should  be  found  by  twelve  men, 
that  it  must  be  taken  after  verdict 
that  the  inquest  was  so  found* 

Held,  fifthly,  oo  motion  by  the 
plaintiff  for  judgment  noa  obstante 
veredicto,  that  the  plea  of  the  sta- 
tute of  limitations,  Uiat  the  causes 
of  action  did  not  accrue  to  J.  y. 
within  six  years,  was  bad,  inas- 
much as  it  did  not  shew  that  J*  y. 
was  barred  by  the  statute  at  the 
time  of  his  death ;  and  if  he  was 
not,  then  the  king,  not  being  ex- 
pressly mentioned  in  the  atatate, 
was  not  within  the  statute,  and  his 
Tights  were  not  barred. 

Held,  sixthly,  that  Uie  aver- 
ment, that  the  note  becaaie  due 
to  J.  y.  in  bis  liietime  being  an 
acknowledgement  that  he,  at  one 
time,  had  a  good  cause  af  action 
(which  had  passed  to  the  ctewn 
by  forfeiture,  and  from  the  crown 
to  the  plaintiff);  a  cause  of  action 
was  thereby  confessed  by  the  plea, 
and  the  matter  pleaded  in  avoid- 
ance being  insufficitnt,  the  plaintiff 
was  entitled  to  judgment  noa  ob- 
stante 


FRANCHISE, 


FREIGHT. 


lODl 


atante  Tercdicto.  Lambert  v. 
Taylor  and  Another^  Executors, 
E.6G.^.  Page  138 

FINE. 

See  Franchise. 

FORFEITURE. 
See  CovBNAKT,  5.    Ejectment. 

FRANCHISE. 

Bjr  letters  patent,  reciting  that  the 
liberty  of  H.  was  an  ancient 
liberty,  and  that  the  lords  were 
baiii^  of  the  same,  and  had  ex- 
ercised returns  and  executions  of 
writs  and  processes  within  the 
liberty,  the  king  granted  to  A.  B», 
his  heirs  and  assigns,  that  he 
should  have  within  the  liberty  of 
H'  the  return  and  execution  of 
all  writs,  processes,  and  precepts 
of  his  majesty,  by  the  lord's  pro- 
per bailiffs,  officers,  and  ministers, 
so  that  no  sheriff  of  the  king,  his 
heirs  or  successors,  should  enter 
into  the  liberty  to  execute  any- 
thing, unless  it  touched  his  ma- 
jesty or  his  crown,  or  in  default 
of  the  lord's  bailiffs  and  officers. 
The  bailiffis  of  the  liberty  had  re- 
gularly attended  the  quarter  ses- 
sions, and  made  returns  of  the 
jurors  resident  within  the  liberty  : 
Held,  that  the  bailiff  of  the  liberty 
waa  bound,  in  obedience  to  the 
precept  of  the  sheriff,  to  summon 
the  jury  within  the  liberty  to  at- 
tend the  quarter  sessions. 

The  court  of  quarter  sessions 
made  an  order  that  A.  B.y  the 
acting  bailiff  of  the  lordship  of 
//.,  be  fined  10^.  for  refusing,  con- 
trary to  the  duty  of  his  office  and 
to  ancient  usage,  to  summon  the 
jury  from  the  lordship  to  attend 
at  the  quarter  sessions,  he,  the 
said  A.  B.y  having  been  duly  re- 
qtiif  ed  so  to  do  by  warrant  from 


the  sheriff :  Held,  that  this  order 
was  igood,  although  it  did  not  ap- 
pear that  the  bailiff  was  sum- 
moned to  attend  at  the  sessions, 
it  being  his  duty  to  do  so  without 
summons.  The  King  v.  Jarorn, 
M.  6  G.  4.  Page  692 

t^RAUDS,  STATUTE  OF. 

A  tenant  held  under  a  demise  from 
the  26th  day  of  March  for  one 
year  then  next  ensuing  and  fully 
to  be  complete  and  ended,  and  so 
on  from  year  to  year,  for  so  long 
as  the  landlord  and  tenant  should 
respectively  please.  The  tenant, 
afler  having  held  more  tlian  one 
year,  gave  a  parol  notice  to  the 
landlord  less  than  six  months  be- 
fore the  25th  day  of  March,  that 
he  would  quit  on  that  day,  and 
the  landlord  accepted  and  as- 
sented to  the  notice :  Held,  on 
demurrer,  in  replevin,  that  the 
tenancy  was  not  thereby  deter- 
mined, there  not  having  been 
either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing,  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds.  JtAn- 
stone  V.  Hudlestone,  Cierk,  and 
Another,  M.  6  G,  4.  922 

FREIGHT, 

m 

In  an  action  on  a  policy  of  it^uraalce 
on  freight,  it  appeared  that  the 
ship  in  the  course  of  her  voyage, 
having  been  injured  by  a  perii  of 
the  sea,  was  obliged  to  |yut  into  a 
port  and  land  the  whole  of  J^er 
cargo.  Part  of  the  cargo  had 
been  so  wetted  by  sea  water  that 
it  could  not  be  re-shipped  with- 
out danger  of  ignition,  unless  it 
went  through  a  process  which 
would  have  detained  tlie  vessel 
six  weeks,  and  have  been  attended 
with  expenee  equal  to  the  freight. 
Under  these   circumstaciees   the 

master 
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GRANT; 


/ 


GUARANTY. 


mftster  sold  these  goods,  and 
finding  be  could  not  obtsin  others, 
he  sailed  on  his  voyage,  and  ar- 
rived at  his  pott  of  destinatibn 
with  the  rest  of  his  cargo.  The 
master'is  proceedings  were  such 
tts  a  prudent  man  uninsured  would 
have  adopted :  Held,  that  the  un- 
derwriters were  not  liable  for  the 
loss  of  the  freight  of  these  goods. 
Motley  T.  Jcnts^  T.  6  6. 4. 
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PREE  WARREN. 
See  Grant* 

GAME. 
See  Grant. 

GOVERNOR  OF  THE  POOR. 

See  Srttlbment  by  ssrving  an 
Office,  1. 

GRANT. 

Trespass  for  breaking  and  entering 
two  closes,  parcel  of  Forton  Farm, 
Plea,  that  one  J.  W.,  before  and 
at  the  time  when,  &c.,  was  seised 
in  fee  of  fif^y^  acres  of  land  next 
adjoining  the  locus  in  quo,  and 
that  by  deed  of  the  17th  of  Fe- 
bruary 1736,  between  F.  C,  who 
was  seised  m  fee  of  the  Locus  in 
quo,  and  one  R.  fV.^  who  was 
seised  in  fee  of  the  fifty  acres, 
^F.  C;  granted  to  R.  W,f  and  his 
heirs  and  assigns  for  ^e  time 
being,'  owners  in  fee  of  the  fifty 
ucres,  the  liberty  aad  privilege  of 
hunting  for  game  with  dogs  in  the 
loCfis  in  quo.  The  plea  then  jus- 
tified the  trespass  as  the  servant 
o^J.W.  Replicaiion,  that  F.  C. 
did  not  grant  the  liberty  and  pri- 
vilege as  in  that  plea  mentioned, 
upon  which  issue  was  joined.  At 
the  trial,  there  was  no  proof  of 
any  such  grant  as  that  stated  ii\ 
th^  plea;  but  it  appeared,  that 


by  a  deed  of  tliat  date  ir.-JT., 
being  then  seised  in  fee  of  the 
maftor  of  Mid^eion  and  all  roy- 
alties, conveyed  Ftfrion  Farm  to 
F.  C.9  reserving  all  roydtles ;  bat 
it  appeared  further^  that  from  the 
year  17-53,  the  gamekeeper  of  the 
lord  of  the  manor  of  MlddUton 
were  accustomed  to  sport  oter 
Forton  Farm  with  the  knowledge 
of  the  plaintifi^  and  his  landlords, 
the  owners  of  Forion  Famt ;  that 
about  fourteen  years  ago,  the 
plaintiff,  by  desire  of  his  landlord^ 
gave  notice  to  the  then  gasne- 
keeper  of  the  lord  of  the  manor 
not  to  trespass,  that  he  sported 
there  by  the  orders  of  the  lord, 
and  he  afterwards  cootinaed  to 
sport  there  without  any  further 
interruption :  Held,  that  upon  this 
evidence,  a  jury  ought  not  to  have 
presumed  a  grant. 

Another  plea  slated  that  be« 
fore  the  said  time,  when  R,  fV. 
was  seised  of  the  ^oses  in  which 
and  by  indenture  of  the  17th  of 
February  1 786,  granted  onto  F.C^ 
his  heirs,  &c.,  the  closes  in  which, 
&c.,  witii  a  reservation  of  all 
royalties.  The  plea  then  deduced 
a  title  in  the  royalties  from  R.  W* 
to  J.  JVn  and  then  justified  enter- 
ing the  closes  as  his  servant.  R^ 
plication  that  the  defendant  did 
not  enter  in  order  to  exercise  the 
said  royal tiea,^  upon  which  issue 
was  joined :  Held,  that  it  lay 
upon  the  defendant  upon  this 
issue,  to  prove,  first,  that  he  had 
such  a  royalty ;  and, secondly,  that 
at  the  time  m  question  he  was  in 
the  due  exercise  of  it ;  and,  sem- 
ble,  that  that  could  only  be  done 
by  proving  a  grant  of  a  free  war- 
ren IVom  the  crown.  Pickering 
v.  Noyes,  T.  6  G.4.        Pkge  659 

GUARANTY. 

An  action  may  be  ms^ained  by 
tlie  several  partnei^'o^ii  Btfsr  upon 

•  goa- 


HUNREED,  ACTION  AGAINST. 


iW»r 


m  giierantj  given  to  one  of  them, 
if  there  be  evidence  that  4t  was 
given  for  the  benefit  of  all.  jSar- 
reU  and  Badfnham  v.  Handley, 
M.6G.4u  Pag«i  664 

HABEAS  CORPUS. 

1.  Where  a  prisoner  is  brought  up 
uoder  a  habeas  corpus  issued  at 
common  law,  he  may  controvert 
the  truth  of  the  return  by  virtue 
of  the  56  G.  3.  <;,100.  a.  4.  Ex 
parte  Beeching  and  Others^  E. 
6G.4.  1S6 

2.  A  cause  cannot  be  removed  by 
habeas  corpus  euro  causa  from  an 
interior  court,  unless  the  defend- 
ant is  actually  or  constructively 
in  custody.  Palmer  and  Another 
T«  Forsjfih  and  Bell,  T.6G,^ 

401 

HIGHWAY  ACT. 

A  surveyor  of  highways  is  not  au- 
thorised under  the  IS  G.  3-  c.  78. 
S.6&  64.  to  remove  a  fence  in 
front  of  a  house  for  the  purpose 
of  widening  the  road,  which,  in 
that  part,  was  not  more  than 
twenty-four  feet  in  breadth,  unless 
the  fence  be  on  the  highway. 
Loitven  v«  Kai^e,  E.  6  G.  4.  3 

HUNDRED,  ACTION 
AGAINST. 

1.  By  the  eighth  section  of  the 
black  act,  which  gives  a  remedy 
to  any  party  damnified  by  the 
felonious  destruction  of  his  pre- 
mises by  fire,  it  is  enacted,  "  that 
no  person  shall  be  entitled  to  re- 
cover damages  unless  he  give 
notice  as  therein  mentioned,  and 
within  four  days  after  such  notice, 
given  in  his,  her,  or  their  examin- 
ation upon  oath,  or  the  examin* 
ation  upon  oath  of  his,  her,  or 
their  servant  or  j^eryants  tl)at  liad 
the  care  of  hjs.or  their  housePsI 


outhousesi  &c»  before  a  jaiiice  of 
peace,  whether  he  or  they  if} 
know  the  persons  that  cqmmitt^ 
such  fact,  or  any  of  them  ;**  Held, 
that  where  the  premises  consuiofid 
by  fire  were  in  the  care  of  several 
servants,  they  ought  alt  to  have 
been  examined. 

The  lessee  of  a  farm  haviitg 
quitted  the  premises  demised,  in 
the  middle  of  the  hay  harvest,  the 
steward  of  the  lessor,  who  resided 
at  a  distance  of  a  mile  and  a 
quarter  from  the  farm,  employed 
and  paid  several  persons  to  get  in 
the  hay,  and  the  persons  so  em- 
ployed had  possession  of  the  barn, 
and  used  the  Stables  on  the  farm 
with  their  teams  ai)d  horses.  An 
under-steward,  who  lived  at  the 
distance  of  five  miles  from  the 
farm,  superintended  the  exeeatit e 
part  of  the  work.  Some  of  these . 
premises  having  been  wilfully 
destroyed  by  fire,  the  steward  of 
the  lessor  gave  in  his  examination 
upon  oath  before  the  justice : 
Held,  that  the  persons  who  ha4 
possession  of  the  barn,  and  used 
the  stables,  were  the  persons  hav- 
ing the  care  of  the  premises 
within  the  meaning  of  the, act,. an^ 
that  they  ought  to  have  been  exr 
amined.  The  Duke .  rf  Samenqt 
v.  The  InhabitunU  t^  the  Hun- 
dred  of  Mere^  £%  6  G.  4«. . 

P«ige  167 
2.  Where  the  damages  sustained  by 
means  of  the  unlawfully  and  ma- 
liciously setting  fire  to  any  house, 
barn,  outhouse,  mow  or  stack  pf 
com,  &c.  is  less  than  jk)/»,  the 
remedy  by  action  given,  by  the 
9G.1.  C.22.  «.7.  to  tlie  par^ 
grieved  is  taken  away,  and  a  sum- 
mary remedy  established  for  it  by 
the  3  G.  3.  c.  33.,  altl^ough  the  in- 
jury has  not  been  done  by  a 
riotous  and  tumultuous  assjembly. 
The  King  v.  The  Ju$tices  ^  6o- 
merseli  M.  6  G.  4.       t  913 

IN- 
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INCLOSURE  ACT. 


INCLOSURE  ACT. 

1.  By  an  inclosure  act,  tlie  commis- 
sioners were  to  allot  unto  the  rec- 
tor of  the  parish  of  Waddinvham 
cum  Snitterb^  such  parcel  of  the 
arable  lands  and  common  pastures 
within  the  township  of  Snitierby, 
and  also  oi  the  titheable  parts  of 
the  townsiiip  of  IVaddingham  as 
should,  (quantity,  quality,  and 
situation  considered),  be  equal  in 
value  to  two-fifteenth  parts  of  the 
tithable  places  of  the  last  men- 
tioned lands  and  grounds,  in  lieu 
of  tithes  belonging  to  the  rector, 
and  arising  within  the  same  lands 
and  grounds ;  apd  immediately 
after  the  enrolment  of  the  award, 
all  tithes  arising  within  the  lands 
or  grounds  directed  to  be  inclosed 
were  to  be  extinguished.  By  an- 
other clause,  there  was  saved  to 
all  and  every  person,  bodies  poli- 
tic and  corporate,  their  ])eirs, 
successors,  and  administrators 
(other  than  and  except  the  re- 
spective persons  to  whom  any  al- 
lotment should  be  made,  by  virtue 
of  the  act  in  respect  of  the  inte- 

'  rePt  or  property  for  which  such 
allotment  or  compensation  should 
be  made),  all  such  estate  and  in- 
terest as  they  had  and  enjoyed  in 
respect  of  the  said  fields,  common, 
pastures,  and  waste  grounds  be- 
fore the  passing  of  the  act,  but 
that  no  other  person  should  have 
power  to  disturb  any  of  the  al- 
lotments to  be  made  in  pursuance 
of  the  act,  but  should  accept 
their  respective  allotments  which 
should  be  made  in  lieu  of  the 
lands,  tithes,  common  rights,  and 
interests  which  (hey  would  have 
*l)een  entitled  to  in  case  the  act 
had  not  passed.  The  commis- 
sioners, by  their  award  under  the 
head  "  IVaddingham  allotments," 
allotted  to  the  rector  land  in  lieu  of 
bis  glebe  lands  in  Waddingham  ; 
and  then  under  the  head  **  SnUterby 


allotmentA/'  ih&e  was  an  allft- 
roeni  to  the  rector  of  land  in  )m 
of  glebe,  and  they  tkoi  aUoitad  to 
Jiini  223  acres,  which  they  ad- 
judged to  be  la  Uea  of  and  at  a 
full  compensation  for  the  tkfaes 
belonging  to  the  rector  within  the 
open  fields,  commoa  pastiiras,  and 
lands  in  the  townships  of  Smkier^y 
and  AtUrby;  and  they  further 
assigned  to  the  rector  other  laads 
in  lieu  of  the  tiUies  of  the  anaeot 
inclosed  lands  in  SnUlerby. 

The  lands  allotted  to  the  rector 
in  lieu  of  tithes  was  more  than 
two-fifteenths  of  the  lands  In- 
closed in  Snitterby  and  AiUrhf, 
but  less  than  two-oftecnths  of  the 
lands  inclosed  in  Sniiirrbyy  Alter' 
btfy  and  IVaddingkttm^  but  there 
was  not  any  allotment  expressed 
to  be  in  lieu  of  the  tithes  of  W. : 
Held,  that  under  this  award,  the 
commissioners  had  not  made  any 
allotment  to  the  rector  in  lieu  of 
the  tithes  of  Waddingham,  and 
that  being  so,  the  rector's  right  to 
the  tithes  in  kind  was  reserved  to 
him  by  the  saving  clause  in  the 
act.     Cooper  V.  Walker ^  £.  GG.^. 

Page  56 

2.  Where  an  inclosure  act  enacted, 
that  the  tithes  of  a  certain  parish 
should  be  extinguished,  and  that 
in  lieu  of  them  the  commissioners 
should  award  to  the  rector  a  cer- 
tain annual  rent,  equal  in  value  to 
a  certain  portion  of  the  lands  in 
the  parish,  to  be  paid  by  the 
owners  of  those  lands  in  such  pro- 
portions as  the  coramtssioDers 
should  award :  Held,  that  the 
rector  was  liable  to  be  rated  to 
the  poor  in  respect  of  this  rent  or 
annual  payment,  the  act  not  hav- 
ing expressly  exempted  it  from 
that  burthen.  The  King  r.  2W- 
dero.  Clerk,  T.  6  «.  4.  467 

3.  A  public  footway  over  crown 
land  was  extinguished  by  an  in- 
closure act,  but  for  twenty  years 
after  the  inclosuje  took  place  the 

public 


INDICTMENT. 


1006 


public  cootiQued  to  use  the  way : 
Heldf  by  BayUf^  J«,  that  this  was 
not  evidence  of  a  dedication  to 
the  public,  as  it  did  not  appear  to 
have  been  with  the  knowledge  of 
the  crown.  Harper  v.  Charles' 
toorth,  r.  6  G.  4.  Page  574 

4.  By  a  private  inclosure  act,  com- 
missioners were  directed  to  fix 
and  settle  the  boundaries  of  a 
parish,  in  a  certain  manner  therein 
specified,  and  to  advertise  in  a 
provincial  newspaper  a  descrip- 
tion of  the  boundaries  so  fixed 
and  settled*  The  boundaries  so 
^xed  and  settled  "were  also  to  be 
inserted  in  the  award  of  the  com- 
missioners, and  to  be  final,  bindr 
ing,  and  conclusive.  Tlie  commis- 
sioners having  fixed  and  settled 
the  boundaries  in  the  mode  spe- 
cified, duly  advertised  a  descrip- 
tion of  them  ;  but  the  boundaries 
mentioned  in  the  award  varied 
from  those  which  had  been  ad- 
vertised .  Held,  that  the  t:ommis- 
sioners  had  not  pursued  the  au- 

'  thority  given  by  that  act,  and  that 
their  award  was  not  binding  as  to 

.  the  boundaries  of  the  parish.  Rex 
v.  The  Inhabitants  of  Washbrooky 
M.  6  G.  4.  732 


INDICTMENT. 
See  Evidence,  25.  30. 

1.  The  delivery  of  a  newspaper  to 
the  officer  at  the  stamp  office  is  a 
sufficient  publication  to  sustain  an 
indictment  for  a  libel  in  that  pa- 
per. The  King  v.  Amphlit,  E, 
6  G.  4.  85 

2.  Indictment  against  a  county  for 
not  repairing  a  bridge  in  a  public 
highway.  Plea»  that  by  a  certain 
act  of  parliament  for  amending 
this  road,  certain  trustees  were 
directed  to  lay  out  the  tolls  there- 
by granted  in  repairing  the  roads, 
and  were  empowered  to  make  and 
repair  bridges;  that  the  bridge 

•  ^     Vol.  IV. 


in  question  was  erected  by  the 
trustees  under  and  by  virtue  of 
that  act,  and  that  the  trustees 
were  liable,  and  ought  to  repair. 
Replication,  that  the  trustees 
were  not  liable  to  repair:  Held, 
that  the  bridge  being  built  for 
public  purposes  in  a  public  high- 
way, the  common  law  liability  to 
repair  attached  upon  the  inhabit- 
ants of  the  county  as  soon  as  it 
was  built,  and  that  the  plea  was 
clearly  insufficient  to  exonerate 
them,  as  it  diU  not  aver  that  the 
trustees  had  funds  adequate  to  the 
repair  of  the  bridge. 

Semble,  That  if  that  fact  had 
been  averred  and  proved,  still  the 
county  would  have  been  primarily 
liable,  and  must  have  taken  their 
remedy  asainst  the  trustees.  The 
King  V.  The  Inhabitants  of  Ox- 
for£hirej  E.  6  G.  4.         Page  194 

3.  Where    an    indictment   charged 
the    defendants   with'  conspiring 

Jalsely  to  indict  A,  B.  with  intent 
to  extort  money,  and  the  jury 
found  them  guilty  of  conspiring 
to  indict  with  that  intent,  but  not 
falsely :  Held,  that  enough  of  the 
indictment  was  found  to  enable 
the  court  to  give  judgment.  The 
King  V.  HoUingberry  and  Othersp 
r.  6  G.  4.  329 

4.  Indictment  for  unlawfully,  wil- 
fully, &c.,  interrupting  and  ob- 
structing, in  the  parish  chu^rch 
of  A^  fV.  C,  clerk,  in  reading 
the  order  for  the  burial  of  the 
dead,  and  interring  the  corpse  of 
D.f  and  for  then  and  there  unlaw- 
fully, by  threats  and  menaces^ 
preventing  and  hindering  the  bu- 
rial of  the  said  corpse  according 
to  the  rites  and  ceremonies  of  the 
church  of  England:  Held,  in 
arrest  of  judgment,  that  the  in- 
dictment was  bad,  first,  because 
it  did  not  appear  that  C.  was  a 
clerk  in  holy  orders  at  the  time  of 
the  interruption,  or  that  he  had  a 
right  to  bury  the  corpse  of  D.  in 

3U  the 


1^    IN89l?y^»T.  ACT. 

if  1^^  Wilfe'c*'^^  9^-4^  4«condly, 
.,beMUfe  ill?  tbreau  an4  lyenaces 
I  itf  eit  «)ji^ld.  baT*  been,  sppcifi^ed 
fj,in  th^  4iidictment,.  The  Khtgy^ 
fl'  C4/Ircj  jtf.  6  0, 4.        \  Page  902 


tNSOtVENT  ACT. 


f.  By  the    insolvent    debtor'^   act 
1G.4.  cilSl /*fiu,.lhe  prisoner 
if  to  deliver  in  a  schedule  con- 
taining .a  fatt  and  tnle  <lescription 
^  of  every  person  to  whom  he  sliaU. 
"'be  indebted^  or  Vio  to  his  kiio\r- 
'  ledge  or  belief  shall  claim  to  he 
bis   creditor,    together   with   the 
j  nature  and  s^mount  pf  Kuch  debts 
/and   claims:    Held,   that  it  was 
[.sufficient  for  the  prisoner  to  give 
'in  his  schedule  a  description  of 
'his  debt,  sufficient  to  potity  to  the 
^  creditor  that  he  had  applied  to  be 
r.  discharged  in  respect  of  his  debt ; 
*.  f^nd,  therefore,  where  the  insolvent 
i'  had  ordered  ooals  of  A^  B,^  who 
^.  resided  at  JV.  in  Monmouibskire, 
«r  and  ,the ,  invoices  had  been  made 
^'  (Hiti  in  the  name  of  the  Argood 
^Coal  Conipany,  which  in  fact  con- 
sii^ted  of  two  partners  only>  one 
',  pf  whom  had  never  been  named 
/'to  the  insolvent  as  having  a  share 
t~|n  tlie  concern^  and  tlie  insolvent 
,  j'n  his  schedqlei  described  a  debt 
'^;of  ^2t:  due  to  A.  J3 ,  of  N.   in 
^^AtqtunqutfisAiret  for  coals,  in  re- 
i^ect  of  which,  it  was  stated  that 
^  A^  B.  held  a.seguri.ty,,  wjiich  was 
^  the  subject  of  the  present  action, 
.  ,and  the  debt  due  to  the  plaintiffs 
;' was  B?/.  2s.  6(/.,  it  was  held,  that 
y,  the  schedule  contained  a  sufficient 
*^aes(;ription,  of  the  names  of  tlie 
l!|>erH>hs   to   whom    the  insolvent 
^  vva^  indebted*  and  the  amount  of 
£  tb#  debt,  wuhin  the  meaning  of 
j/tbe  statute*     Formati  and  Foiher- 
\fiiH  V.  Drew^  E.  6  G.  4.  15 

^«  "De^ndant  being  indebted  to  A. 
y(ot  goods  soldj  accepted  a  bill 
^4rewQ  by  A.  for  the  amount, 
.wbiqii   beciu^e'due   in    Oc^oitr 


,1823.  .,]^fgpre^thatitii»e}lef§f^^t 
became  insplven^^  .and  p^dMetoii^d 
his^vtition  tO;bed{^p))a7^d,  .aipd 
:*.  jn  Iw^.  schedule  de^ve^ce^, is^9.  Oie 
iDsokent  debtpr's^pufi,  be  shaded 
tba^  he.  w^  /ui4ebted  .t^.  A^  Jfor 

.goods,,  and  ttiat  A.  hefct  bis.  40 

..cept^Liice  &r  the  am^mnt^iirbijcb 

.became  due  in  Qct^ifcr  IB^. "  yf  • 
bad  indorsed  the  bill  tp.J3.,.liut 
the  inf olvent  was.  ign^rai^t  of  thai 
feet*  t  B0  havingbrpug)l>Lan  a^ifHi 

.against  the  iosolvens-  upon,  Die 
bill,  Uje,  lifter  pleaclpd^Ns  dSs- 
cliargqjunder  ^heinsolyeoi  debtor's 
act,  and.  it  was  held  tbat  ihe  ^e^ie- 

.  dule>  contained  a  true' desctiptu^n 
of  the  persoo  to  whom  tKe  tn^\» 
vent    wfts    indebted    viibiB    she 

.meaniqg^^pf  t^eJ/S  ^/cAi^jf.6^ 

^  .,  ..  ^^fage4l4 
3..Aj>  order  .xnade.  J^y  the  fu>urt /or 
tbereiief  of  insolvent  debtdrst  and 
delivered  16  the.gi^er  jivwbi^ae 
x;ustody  the  ppspofu:  wa/i,  iis  cyi- 
^ence  of  his  dischar|p$  under  the 
.  statute  5a  C.S<c.l  024  s.  la  JV<a/ 
V.  Isaacs,  T-  6  G*  4,  $35 

4«  An  .kisolveni  may  sue  upon  a 
contract  of  sale  made  by  bun  sub- 
sequently to  the  .heiriiig.  of  bis 
.  petition  by  the  court  for  the  reQef 
of  insolvent  debtors;^  and  while  he 
was  detained  in  prison  bjr  their 
order.  The  effect  of  toe  dis- 
charge is  to  relieve  the  insolvent 
only  to  the  extent  of  the  ap^cific 
debts  described  io  the  schedule. 
Taylor  v.  Buchanaut  7.  6  Cr.-^ 

419 

INOTfRANCE.  - 

L  In  an  actioii  on  a  policy  of.io^u* 
ranee  on  £x;eightt«  \  appeared,  t^^ 
the  sb^'p  in  t]^  copji^  9lfj hec.i^y- 

age    having  beeiv  u^Ur^^ed.  Jb|^  ^ 
peril  of  Uie  sea,  ^vfts.  obKnd^^to 

put  into  a,  B«»^  .«^  feWi  tf»« 
whole  of  her  cargo^.,  JPait  %Jve 

'  cargo  bad  hrffia  srt  wefffw'mi  ara 

:^\r^wsr  y?r^  zfC'T^Tj^SBOrTanMi^^ 


j^irkt<^r  il^iliKt  it  coiiTd  not  be  rc- 
[^  Whf|)ped  without  danger  of  igni- 
'  j^od,  unless  it;  went  through  a 
?'")ar6c^rWh?ch  wotihi  hatedetained 
^^ii  vessel  sfx  weeks,  and  have 
'been  sittendedwtth  expence  equal 
'to  the  freight.  Utider  these  eir- 
'  cumstances  the  master  sold  these 
'^l^oodsy  arid  finding  he  could  not 
^obtain  others,  he  sailed  on  his 
'voyage,  and  arrived  at  his  port  of 
'  destination  with  the  rest  of  his 
'^'  cargo.  The  master's  proceedings 
''  wefe  such  as  a  prudent  man,  un- 
''  insured,  would  have  adopted : 
'"Held,  that  the  underwriters  were 
*  not  fiable  for  the  loss  of  the  freight 

tff  these  goodsi    Mordv  v.  Jones^ 

'  T.pO-ii  Page  39* 

&'  Assuttipsit  on  a  pQlicv  of  insur- 

atfbe'  on  freight  of  b  snip  at  and 
'^^-from  Grenada  to  London,  It 
'was  proved  that  there  is  onl^  one 
^'  (cuatonf-hbuse  ibr  the  whole  island 
;'.  of  Grenada,  that  the  vessel  ar- 
'^rlvM  in  safety  at  Grenada,  and 
/*  dijtcharged  parts  of  her  outward 
:  c^go  at  three  different  bays,  and 
'^-fhe  was  proceeding  to  a  fourth  to 
^  discharge  the  residue  of  her  out^ 
'  ^  ward  cargo,  and  take  in  part  of 
'-^  ber  homeward  cargo,  when  she 
'  was  lost  by  perils  of  the  sea:  Held, 
'  that  the  vessel  at  the  time  of  the 
- '  loss  was  proceeding  to  this  fourth 

bay  Air  a  purpose  connected  with 

-^  the  voyage  insured,  and,  conse- 

"  qutmtly,  that  it  was  no  deviation, 

'and  the  underwriter  was  liable. 

Wdtrt  T.  MUUr,  (b  error)    T. 

6G.4.  538 

3.  Where  in  assumpsit  on  a  policy 

of  insun|iic&  on  goods  warranted 

free  from  average,  unless  the  ship 
'  were  stranded,  tt  appeared  that  in 
^*'  the  course  of  the  voyage  the  ship 
'^waS,'  by  tempestuous  weather, 
^  fbrced  to  take  ^Iter  in  a  harbour, 
^  'and-  in  efitering'  it  struck  upon 
^  anandibr,  and  being  brougtit  to 
^  her  mooring  was  found  lieaky 
^'^ftdff  itr^jtef '«r  %ihkiflg,  wd  to 


*.* 


that  tccfiunt  was  Wmlei  ^h 
warps  higher  up  the  harbdur, 
where  she  took  the  grodnd,  and 
remained  -fast  there  Tor  ^alf  an 
-hour :  Held,  •  that  this^'^rae'  a 
stranding  within  the  meaning  of 
the  poKoy.  ^AzrfPWT'^i^e//,  M. 
6  G.  4.  JE^age  7SQ 

JUDGMENT.  * 

See  Assumpsit,  8. 

Declaration  in  assumpsit  containtog 
several  counts.  '  Plea,  non  As- 
sumpsit infra  sex  annus.  Repli- 
cation as  to  the  first  ten  counts, 
that  before  and  at  the  time  of 
making  of  the  said  several  pro- 
mises defendant  was  in  parts  be- 
yond the  seas,  and  afterwards  re- 
turned to  this  kingdom,  which 
was  the  first  return  after  his  male- 
inff  the  said  several  promises,  and 
within  six  years  next  after  su^h 
return  the  plaintiff  sued  out  a  bill 
of  Middlesex^  returnable  on  Pru 
dau  next  after  eight  dayi  of  Sntnt 
Fnlaiyt  to  answer  the  plainfiS^of, 
a  plea  of  trespass,  to  which  riie 
'  sheriff  raturned  non  est  inventQs. 
The  replication  then  stated  various 
writs  continufng  the  process,  but 
did  not  describe  them  as  alias  ^d 
pluries  writs,  and  the  liUt  b^4'.aQ 
ac  etiam  clause.  The  replication 
then  stated  that  the  first-mentioned 
precept  was  sued  out  Uy  ^tne 
plaintiff  with  intent  tb  im^ilead  ^d 
declare  against  the  defendant  for 
the  several  causes  of  action  'in 
the  declaration  mentioned,  and 
accordingly  the  plaintiff  did  (Ex- 
hibit his  bill.  Tnere  was  a  sj;>e- 
cial  demurrer,  and  one  of  ^e 
causes  assigned  was,  that  it  did 
not  appear  that  the  plaintiff  had 
not  returned  to  this  kingdom 
after  the. making  of  the  said  proi^ 
mises  and  undertakings  in  the  first 
eight  counts,  and  more  than  six 
years  before  the  su1n{^  out  of.  the 
m«t  mentk>tied  preempt;  Sfemble, 
dU  S  it 


LANDLORE)  AMI  TENANT. 


LEAee. 


Foot 


The  notice  was  signed  T*  and  fV. 

A,  WUHami.    The  names  of  the 

attornies  for  the  plaintiffs  were 
.    ThiimM    Addam    Williams    and 

WHHam  Addam  WiUiams  :  Held, 
' '  that    the   notice    was   sufficient. 

Jame^  v.  Smiftt  M,  6  G-  4. 

Page  681 

LANDLORD  AND  TENANT. 

L  Where  a  tenant,  by  permission  of 

'  the  landlord,  remained  in  posses- 
sion «f  part  of  a  farm  after  the 
expiration  of  the  tenancy :  Held, 
that  the  landlord  might  distrain 
on  that  part  within  six  months 
afler  the  ex  p  if  at!  on  of  the  tenancy, 
the  8  Ann.  c.  14.  ss.  6  &  7.  not 
beiog  confined  to  a  tortious  hold- 
ing o^er  or  to  the  holding  of  the 
whole  lamu  NuUall  ▼•  Staunton, 
JB.6G-4.  51 

%  In  ejectment  for  premises  which 
had  been  demised  on  lease  to  one 
person  who  bad  underlet  to  others, 
it  was  held  to  be  necessary  to 
serve  all  the  undertenants  with  a 
eopy  of  the  declaration.  Where 
the  tenant  of  a  house  locked  it  up 
and  quitted  it,  and  the  landlord, 
<hree  months  afterwards,"  fixed  a 

'  copy  of  a  declaration  in  eject- 
ment to  the  door :  Held,  that  the 
service  was  not  sufficient,  but  that 
the  landlord  should  have  treated 

'  it  as  a  vacant  possession.  Doe 
dmn.  Lord  DarUngton  y%  Cock  and 
Others,  £«  6  G.  4.  259 

S.. Where  a  lease  contained  cove- 
nants to  keep  the  premises  in  re- 
pair, and  to  repair  within  three 
months  after  notice,  and  a  clause 
of-  re-entry  for  breach  of  any  co- 

>  venant>  and  the  premises  being 
out  of  repair,,  the  landlord  gave  a 
notice  to  repair  within  three 
months:  Held,  that  this  was  a 
waiver  of  the  forfeiture  incurred 
by  breach  of  the  covenant  to  keep 
the  pretnises  in  repair,  and  that 
tite .'  landlord    could    not    brihg 


ejectment  until  ailer  the  expir- 
ation of  the  three  months^    Doe 
on  the   demise   of  Morecraft  v. ' 
Meux,  T.  6  G.  4.  Page  606 

4h  A  tenant  held  under  a  demise 
from  the  26th  day  of  March  for 
one  year  then  next  ensuing,  and 
fully  to  be  complete  and  ended, 
and  so  from  year  to  year,  for  so 
long  as  t])e  landlord  and  tenant 
should  respectively  please^  The 
tenaqt,  after  having  lield  more 
than  one  year,  gave  a  parol  no- 
tice to  the  landlord,  less  than  six 
months  before  the  25th,  day  of 
March,  that  he  would  quit  on 
that  dsfy,  and  the  landlord  ac- 
cepted and  assented  to  the  notice : 
Held,  on  demurrer  in  replevin, 
that  the  tenancy  was  not  thereby 
determined,  there  not  having  been 
either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing,  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds.  •    * 

Held,  secondly,  the  tenant  hav- 
ing holden  over  af^er  the  exfMr- 
ation  of  the  time  mentioned  in  tfie 
notice  to  quit,  that  the  landlctrd 
was  not  entitled  to  distrain  for 
double  rent  under  the  statute 
11  6r.2k  c.  19.  j.  38.,  inasmuch  "as 
that  statute  applied  to  those  leases 
only  where  the  tenant  hatd  the 
power  of  .determining  his  tenancy 
by  a  notice,  and  where  hie  actually 
gave  a  valid  notice  sufficient  to 
determine  it.  Johnsioru  v.  Hud- 
lestone  and  j^nother,  M.  6  G.  4. 

LEASE. 

See  Covenant,  1,  2.  4,  5-    Land- 
LORD  AND  Tenant,  3,  4. 

1.  A  lease  purported  on  the  face  of 
it  to  have  been  made  on  the  25th 
March  1783,  habendum  to  the 
lessee  from  the  25th  of  March  noto 
last  past  for  thirty-five  years. 
There  was  evidence  to  shew  that 
the  lease  was  not  executed  until 
after  the  25th  March  1788 1  UM, 
3  U  3     '  that 
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"''that  it  'toolt  effect  fr<m  Aetiroe 
..of  driivery,  (Uid  not  fhwi  the  day 
of  the    aate,  and  consequently 
\  thfit  the  term  commenced  on  the 
^/  25th  Marcih  1783,  and  not  on  the 
,     25th  March  preceding  the^Kate  of 
•**the  dfied.      Siee/t  v.  Mart,   T. 
•    6G?.4.  Page272 

^%  A'  being  seised  in  fee  ofan  estate, 
by  lease  and  rie-lease  executed 
.  lipon  his   marriage,  settled   the 
same  upon  himself  for  frfe,  re- 
^'    mainder  to  his  first  and    other 
* '    sons  in  tail,  with  a  poirer  to  the 
tenant  for  hTe  to  erant  leases  for 
years,  determinable  on  three  lives. 
A.  afterwards  granted  a  leaie  of 
part  of  the  estate  in  question  for 
the  lives  of  three  persons  therehi 
named,  and  the  life  of  the  survi- 
vor; and  there  was  a  covenant 
that  the  lessee  should  quietly  hold 
[]]^kpi  CDJoy  the  premises  ybr  oim/ 
*f.^  during  the  saiatertn,  without  in- 
'^'  terrqptfon  of  the  lessor,  his  heirs  [ 
I' !or  assijgns,  or  any  other  person 
.  o  I  cli^ming  any  estate^  ^'^t,  or  in- 
^  )tere?t  By,  from,  or  under  him  or 
^  ,ai»y  of  his  ancestors.    The  lease 
^  Joeing  for  three  lives,  absolutely 
^'1^ WAS  not  conformable  to  the  power, 
f  L  arid  became  void  on  the  death  of 
^j  ^^y,  imd  his  eldest  son  brought  an 
^  1^  ejectment  and  evicted  the  lessee, 
g^^,t!vo  pip  the  qestuv  que  vies  being 
^^.^then  tiving :  Held,  that  the  eldest 
\^,  jBon  was  a  pefson  claiming  imder 
*^',,M]fe  lessor  within  the  meaning  of 
^  ,.the  covenant  for  quiet enloymenU 
j^ '.\Held,..8econdIy,  that  by  trie  words 
jj,,. during  the  said  term  In  that  cove- 
^^^/jnAot^tne  parties  intended  i,  term 
^^ ,  to  contioiie  so  long  as  any  of  the 
^  ,cestuy  que  vies  survived,  and  not 
^, /a  term  to  continue  only  for  the 
.    life  .dT  the  grantor.      jEvans  v. 

jr.-  1        .       . 

£'  •  LIBEL. 

,  1»  The  delivery  of  a  newspaper  to 
j^.;^  olilcer  at  t^  stamp  office  is  I 


'  a  irofidebt  ]^iMfeiiti(iii  ifrxnilani 
ail  iodietbiiM  fbp  aMMl  ipibat 

'  papet.  The  Kk/rf.  AmMH  E. 
6G.4.  .    TagaSS 

*2.'In  an  aetbiii'^  a  Iftwl,  ^riiicfa 
l^irpoHed  Da-be  ate^oitiiil!ajCrial, 
the  defimdant. pleaded  tliat'tbe 
supposed  tibsi  was  la  mli0wide  a 
true  ttce«aivt  and  rtpari  af:  the 
trials  Held,  upon  dfaaiassefvthat 
this  plea  was  bad*  'Seville^  that 
although  ft  be  lawfcdlar  a<caaittel 
m  tiie  disi^Mtrge  of  lila  do^  to 
utter  matter  iajurioija  to  iadivi- 

duals,  yet  Hie  sabsequeet^pal^ca- 
tion  of  such  slamlerona  aiaiti^  is 
not  jttfltifiaMe,  unltaa  it  be  'tfaawn 
that  ic^wari  publlalascllbr  the  pur- 
pose oTgi vir^  tte  piibttc  iafaui* 
atton  wMcAi  if  waa  llf  aDsdtmsper 
ibr  thtem  S6  f«c8ita,  and  that  it 
was  warranted  by  ^a-'oeidBpce> 
FfhUt  Osafi.,  one,  4^  tr«  P/b^  T. 
60.4.  <  1^79 


UMITATIONS,  STATUTE  pR 

I.  In  aaacRBpiit  agatast  ^Maaiors, 
declaration  stated  itet  testator 
inade  his  pronilssofy  note,  and 
thereby  pfomiiad  to  fmy  J^Y^oa 
demand  200^.^  and  dn&iwtped-the 
note  to  him,  whereby  teataiar  be- 
came Hable  to  pay,  but  did  not 
pay,  and  at  the  citta  of  bis-death 
was  indebted  to  «A  y.  for  •  tha 
amount  of  the  sum  securad^  the 
note  and  Interest.  It  ttieD^^^rer- 
red,  that  afterward^  and  liftar  the 
death  of «/.  V.,  the  iaofiey*^|ieci- 
.fied  in  the  hote  bemg^andi-eikiaio- 
iaf(  wholly  due  and  uiiaittiBfiad»  to 
wit,  on^Aei,  at,  &€•»  befme^A^  B^ 
one  of  the  eorenevi  fertiiapaiinty 
of  M,  tt  was  fouM)  op«n  ^vfotr  oif 
the  body  of  J.  y.,  fbeir  and  ^kmB 
\j\tif;  dead«  by  dia-otftfaa>of  ho- 
nest mid  hMffuJiaan  t)l;  &l&»  rtfaat 
^e  iaid  J.  T.  fehHiioaslyi:  dia^  kill 
and  tnutiAer  llttiml^  na  li^  the 
inquisitfeabafbriiii^^diuMMr  le- 
maienag  of  record  iiiara^  iUHy  «p- 

pearauf 
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pnred,  ■fayiMUOai  ofotiMfib  #aid 

inquilUk»],i;  mtd  -^y'Tor^^.  of  the 

a  iUi^Mie^»^^..S'vfoicfie^94  to 

V^C  It^ling  the  promissory  |igte  And 

i::il!he  .Mi»6|r  .^hi^iiiereoo*   .  Tbe 

Jp  iiecriv«l!iao'>lh^O'*iiHrf9r(ti  Higrant 

cr.  :ufidfar  %be  ki|ig!a  <iigo  maiM«il  to 

r:  ^«Tpt«intjif0if4lito4Mtea«4  money 

(1m  tkcHfe«n^  08  jneaiifHied  in  a 

c^ria»  otlteF  tnquUitioii,  ^md  ihat 

hUttajeiKy  deiWef(»d  the.  note  to 

tlMDpMMtiffy'of  wjiiok  Ihe  defmid- 

•nttf  •Cte^  ih«  demb.of  the  testa- 

:fcMr, (had  iiotioe-     Breiichi  inon- 

p^ffifiot.  by  tester  or  tbe  de- 

fendanlD  .siiice  bia  deatb.    Piea, 

n>'£rfti  nan«*a««iioip9l  teiitator;  se- 

-^..  fandlyvitlM<dienotj»beca9Qe4ue 

-riT«aik|ia^rable  io  «/•  Y.  in  hia  )if%- 

:.« ;tnne^^alld<  thal^^ tbe  Qau9»»  of  aclion 

1?  Am  not^flctrue  4«  .Un»  irkhjn  six 

.0 .  !jr!teii8ibaffare;th0.«iibib(i|iag  of  the 

\  bkU,  ^upo»'W,bich  |4fiia- i^ifi?  was 

weaken  and  joined ;  thirdly^  qultiel 

record  of  the  inquisition   taken 

_  .hefpre  the  coroner,  upon  which 

'     issee  Was  t&'kefi ;   foaithly,  tbaC 

.  ?/<  Iberat  woa  j^^  aucb  grant  at  alleged 

.-•: '  in  tbe.'idhbclfiralioip.    Tbe  issue  on 

;  '  the  plea  of  ihe  s<atut^  4^  limit- 

-.   a^ioins  hayifig'  been,  fqufui  iW  the 

-..  deiewUpails,.  and   all   tb^    other 

iM«es  for.  the  plaintiff. 

Heidft  qo  motion  b^  tb/^  plains 
tiff  fbf  judgment  noo .  obst^inte 
ver^dj^to,  that  Uie  plea  of  the 
^luttt.  of  UoiitatioDs,  )hai .  tbe 
^lanectt  9(  aetioi]b:dicl  not  accrue 
U^  J.  F«.wMbip  «ix  ye^irsi  w«s  bad, 
iiiae«»Htoh  as  at  di|l  p.o|.  shew  that 
«/«.F*  waa  barred  by  the  etatute 
iaiftbe  tiineoif  bis^eajcb;  .and  if  he 
,/V  W%P0t»:ih99  t^  Jt*VK*  «o^  being 
V.  ioxpfckislyt  w^iMiipnpd  in  the  sta* 
.:  4ttt«,..wae  jipt  withiiH  theetatute^ 
r«i .  fend'  bieiKij^,ts/ were,  n^l  barred. 
-o.f  ^  HeW»:;ataf5i  |,hat  thos  aKproient;, 

jc  ,  tbat;jb^  iJiftle   b^aift^  4u^   to 
A' y>  :Hii..bi(|.>Jif^ii^e,v  .being  a* 


rj<. 


ft 


v. 


3(1*  aoknui^l^dgnioiit  .^tiat  be,  aXr  one 

^o-T  (HMf ^4  H  gWliWiWi  of  ^ori,  I,   first  after  jpa^Ji  ^Q^.tbe-  |>rofiiues 

.0  .^  <jHWpl»i-:h«l  ifi«W*.'l^.  M^. .  wown  I    igaptipqed  in  t%  qoi^;^ ,  Bht 


,  ..by  fcr/at|fr^.Wi<l  $C(I|9  ^^5,WWll 
>  to  ib^^x^iQtiJ);  a  c9use,Pifjai:|ioD 

:.;W^«    tfipr^by,  ..coiiffei^se^    bv^r^^e 

,  tpte^k  ai;\d,ita^  matter  i>ieaaed  in 

.  .avpidanoe  beii^-  insujjffi^ient^r.the 

.    pWntiH*  ,wa9  eniitled  to  judgi^ent 

no(i  obstante  veredicto..  '  Larib€rt 

'  v..  Taylor  and  Another ^  Exe^ufprsp 

£.6  a  4.  PagelJS 

2.  Declaration  in  assumpsit  contiiTh- 
ing  several   counts,     l^ea^   Aon- 

,  assumpsit  infra  sex  annos.  JR.e* 
plication  tliat  before  and  a(  the 
time  of  making  of  the  said  sevpral 
promises*  defendant  was  in  parta 
beyond  the  seas,  and  afterwards 
returned  to  this  kingdo|Q|  \\:hich 
was  the  first  return  ^fter  his  tiiak- 
ing  the  said  several  promises,  and 
within  six  years  next  after  such 
return  the  pluaintiff  sded  ,oUt  a 
bill  of  ^fiddleseXf  returQa^ble.  on 

,.  Fridaif  next  after  eight  d^y^  of 
Saint  JHUary^Xo  answer  the  p)kin* 

.  tiff  of  a  plea  of  tre^pasis,.  to  wi)ich 
tbe  sheriff  returned  non  est'fn^en- 

.  t^9•  The  replication  then'  st&ted 
various  writs  continuing  the  'j^ro* 
cesi^,  but  did  not  descrlb^  theio]  aa 
alias  and  pluries  writii^  ,^^!f5}^® 
last  had  an  ac  etiam  clause.  The 
replication  then  stated'  |:luit''the 

.  first-mentioned  (M-ecept^Witi  i^ed 
out  by  tbe  plaintiff  w;th  9hcent  to 
implead  and  declare  ag^Shfil^  the 
defendant  for  the  fiever^X^battsea 
of  action  in  the  deelaraffon^men- 

.   tioned,  and  accordingly  the'^^in- 

.  tiff  did  not  exhibit  hi^  tilf.^TOere 
was  a  specia)  demurrer,  apd^one 
of  tbe  causes  a's^i^ned  was^  that  it 

.  did  not  Appear  that  t^'^ihtiff 
ha4  returned    to    t^is    IrnlgSom 

,  alter  tlie  making  of  the  saiabro- 

,  miiies  and  undertaking^;  fri  the 
first  eight  ai^d  more  than  six  jfeara 
before  thc,suj>^  out  of  the. first 
mentioned  precept^  Send:)le/that 
it  did  sufiiciently  appear  thai 
the  defendant^  Return    fvas  the 


MK 


MANDAMUS. 


\       I   . 


held,  tt  M  eweoU,  lliat  the  want 
of  the  words  "  each  and  eveiy  of 
them"  was  not  assigned  with  suf- 
ficient distinctness  as  a  cause  of 
demttrrer.  Held  also^  that  the 
ac  etiam  writ  was  a  good  conti- 
nuance of  common  process,  and 
that  the  contintiances  need  not  be 

*  by  alias  and  plaries  writs.  Pluni' 
met  V.  Woodoume^  T.  6  G*  4?. 

Page  %^ 
8.  Cooyhold  lands  were  granted  to 
A.  tor  the  lives  of  hersmand  ^., 
and  in  reversion  to  C  for  other 
Kves.  A.  died,  having  devised  to 
i?.,  who  entered,  and  kept  pos- 
session for  more  than  %  years. 
On  his  death  C  brought  eject- 
ment :  Held,  that  the  action  was 
barred  by  the  statute  of  limita- 
tions, for  that  Cjr*s  right  of  pos- 
session accrued  on  the  death  of 

*  A.'i  inasmuch  as  there  cannot  be  a 
|?enera]  occupant  of  copyhold 
land.     Doe  on  the  Demises  of  Fos' 

*  fer  and  Others  v.  Scotiy  M.  6  G.  4. 

706 

4.  The  sum  recovered  by  verdict  is 

to  be  considered  the    debt    for 

'  wfaf ch  the  action  is  brought,  with- 

*  in  ^Ctte  London  dourt  of  requests 
'  ttct  39  &  40  (3.  S.  c.  104.  ^.12., 

tttni  tiierefore  where  the  entire 
'^'diebt  (which  exceeded  5/.)  was 
"^  contracted  more  than  six  years 
•'•fcefore  the  commencement  of  the 

*  action,  and  the  plaintiff  in  answer 
'*  to  a  plea  of  the  statute,  of  limit- 
ations, prbv^d  a  promise  within 
six  years  as  to  3/.  only,  it  was 
held  that  the  plaintiff  was  not 

'  entitled  to  costs.  Shaddick,  Ad' 
ministratrixqfShaddickv.Bennety 
M.6  G.4.  769 


MANDAMUS. 

L  tn  an  action  for  a  false  return  to 
a  writ  of  mandamus,  it  was  alleged 
to  be  a  custom  in  a  parish,  mat 
whenever  a  certain  perpetual  cu- 


racy should  be  vaooit  byreBaaa 
of  the  death  of  the  curate  or  other'* 
wif^e^  the  parisfaionetvshottM  elect 
a  fit  person  to  eaooeed  kiai ;  «bd 
that  a  vdcancy  having  oocurf^y 
plaintiff  was  duly  elected  by  ihe 
parishioners,  according  to  the 
custom.  At  th^  trial  it  appeared 
that  at  a  meecingof  the  parishioners 
duly  convened  for  the  purpoie  of 
such  an  election^  it  was  decided 
before*  the  Section  began,  that 
parishioners  who  had  not  paid 
church  rates  should  not  be  allowed 
to  vote.  In  conBdqueBi«»  of  this 
resolution  several  persons  who  had 
the  legal  right  of  iroiing  did  not 
tender  their  ^roteS)  and  the  votes 
of  others  who  did  tender  their 
votes  were  rejected,  on  the  gnMDd 
that  they  had  not  paid  the  church 
rate :  Held,  that  a  party  Netted 
by  a  majority  of  the  persona  whose 
votes  were  recs^ved  at  this  meet- 
ing, was  not  duly  elected  by  the 
parishioners,  aceordtog  to  theens- 
tom«  At  the  election  every  pa-* 
rishioner  tendering  a  vote  gave  a 
card,  coBtaming  only  the  name  of 
the  candidate  tor  whom  he  voted. 
Semble,  that  this  mode  of  elec- 
tion was  illegal*  Fauikater  v.  £/- 
ger,  r.  6G-4.  Page  449 

2.  Where  a  defendant  is  ousted  on 
quo  warranto,  the  prosecutor  is 
entitled  to  the  writ  of  mandamus 
for  a  new  election^  if  he  applies  in 
reasonable  time.  If  he  does  not, 
the  defendant  is  entitled  to  move 
for  the  writ.  The  King  r.  M' Kay ^ 
M.eG.^.  658 

8*  Upon  an  appeal  against  an  order 
of  removal,  the  jusdceBat  sessions 
were  equally  divided  in  opinion 
upon  a  question  of  ihct,  on  which 
the  settlement  of  the  paaper  de- 
pended. The  sessions  thinUog 
that  it  lay  on  the  respondent  pa- 
rish to  establish  their  case  to  the 
satisfisiction  of  a  majority  of  the 
court,  qeashed  the  ocder  of  re- 
moval. The  sessions  having  de- 
cided 


MALICE. 


NEW  TRIAL. 
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.  cMed  tfie  casey  this  court  refused 
•   a  maodamus* 

Qo«ry,  if  ike  sessions  ought  to 
haye  adjourned  instead  of  quash- 
iag  the  order.'  The  King  v.  The 
JmiieeM  qfMonmouihthiret  6  G.4. 

4k  The  court  will  not  grant  a  man- 
damus to  compel  the  benchers  of 

.  one  of  the  inns  of  court  to  admit 
an  individual  as  a  member  of  the 
society^  with  a  view  to  his  qua- 
lifying himself  to  be  called  to  the 
bar.  The  King  ▼.  The  Benchers 
qfJJneolnsInn^  M.6G.4^    855 

5«  A  mandamus  will  lie  to  the  jus- 
tioes  and  clerk  of  the  peace  of  a 
counQr  or  borough,  to  permit  an 
individual  on  behalf  of  several 
persons  who  contribute  to  the 
county  rate»  to  inspect  and  take 
copies  of  the  las^  two  rates  made 
by.  the  justices,  and  all  orders 
made  for  the  expenditure  of  the 
same,  and  the  several  orders  of 
sessions  made  thereon,  and  o|her 
proceedings  and  documents  relat- 
ing thereto. 

But  an  application  for  such  in- 
spection must  be  previously  made 
to  the  justices  assembled  at  quar- 
ter sessions.  The  King  v.  The  Jus' 
tices  of  Leicestevy  Af.  6  G.4.    891 

6«  Where  a  party  applies  for  a  man- 
damus to  compel  churchwardens 
to  allow  him  to  inspect  their  ac- 
counts, according  to  the  direc- 
tions of  the  17  G.  2.  c.  38.  he  mast 
state  some  special  reasons  for 
which  he  wishes  to  see  the-  ac- 
counts. 

It  is  DO  answer  to  the  applica- 
tion, that  the  statute  imposes  a 
penalty  upon  a  churchwarden  im- 
properly revising  tlie  inspection. 

•  The  King  v.  Clear  and  Another\ 
.M.6.G.4.  899 

MALICE. 
See^ULimmtj  h 


MALICIOUS  ARREST. 

See  Arrest,  !• 

MILITARY  OFFICER* 

A.  being  a  commissioned  ofBlcer  on 
full  pay  in  a  regiment,  was  ap- 
pointed civil  superiutendant  of  a 
colony,  and  at  the  same  time  was 
appointed  to  the  command  of  such 
of  his  majesty's  subjects  as  then 
were  armed  or  might  thereafter 
arm  for  the  defence  of  the  settlers 
in  the  colony :  Held,  that  the  ap- 
pointment to  command  all  persons 
armed  in  defence  of  the  settlers  ia 
the  colony,  vested  in  him  the  right 
to  command  the  military  forces 
there* 

After  he  had  acted  as  military 
commander  there  for  some  years, 
the  regiment  in  which  he  held  a 
commission  was  disbanded,  and  he 
was  put  upon  half  giiy.  Both 
before  and  after  the  disbanding  of 
the  regiment,  he  acted  as  military 
commander  and  civil  superUit^cL 
ant  of  the  colony,  and  ne  was. re-  ' 
cognized  as  filling  both  charae^rs 
by  the  authorities  at  home :  Held, 
that  although  by  the  disbanding 
of  the  regiment  he  lost  bis  com- 
mission and  rank  in  the  regim/^nt, 
the  right  to  command  tlie. king's 
troops  at  the  colony  cooti^yunfd, 
and,  therefore,  that  he  was  jus- 
tified in  putting  under  arrest,  for 
disobedience  of  orders,  a  commis- 
sioned officer  on  full  pay,  holdiz^g 
equal  regimental  rank  with  him- 
self. Bradley  v.  Arthur,  T  6  G.  4. 

PageS92 

* 

MONEY  HAD  AND  RECEIVED. 
See  AsscMPsir. 

NEW  TRIAL. 

See  Practice,  8. 
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''*    '  ItfOllCB  01*  ACTION. 
See  BtfnmitQ  Act. 
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OATH. 

I* 

Sff«  Practicc,  19. 

OVERSEER. 
&o  Ai»FEA£,  J . 

«rt4e  5*  G.  *•  <?•  1^.  *•  n.  ve«te  in  the 
'*  dHfrchwardenf  and  oteneers  of 
'^  the  poor,  in  the  nature  of  a  body 
corporate,  all  buiMing«,  lands,  and 
*'  h^edifainenis  belonging  t<a  the 
-''paftfthi  Held,  tNav  m  order' to 
^  eoAMlt^e  the  hody  co«f«rate  in- 
1'  't^ntfedby  theaet,  there  mute  be 
'  '^w^overtieerstandaohtirchwarden 
^''Or^h«lfehwardens«  and  tha;i  where 
^'  'there  -  were  two  overaeers  ap- 
^'  ifiilint^r  Otte  of  whom  wai  after- 
wards appointed  (by  custom)  sole 
^  ''i^liui^iwftrdi^,  the  act  did  not  vest 
-*J  pjirt*  property  in  them.  IVood- 
^^  ^oiat  v^  Oibeon  and  Oiker$i  T. 
*'^^6^4r  Piige462 

T.\''^:^     PAftTNER. 

^.  An  action  m;iy  be  maintained  by 
i^^he' several  partners  of  a  firm, 
*'^  upon  a  guarantee  given  to  one  of 
*^"  them,  if  there  be  evidence  that  it 
^^>a8  given  for  the  benefit  of  all. 
'^'  Garrett  ant  Bodenham^  surviving 
"  *  Partners  v.  Handleu,  M.  6  0. 4. 
^^'       /  .664 

*1f.  A*\  knerchant  in  London,  by 
-^  letter  dtrccied  B.  a  broker  in  Li- 
^  verpoolt  to  purchase  1000  bales  ofj 
^'  cotton,  antt  stated  that  J9,  was  to 
'\  be  allowed  to  be  one-third  in- 
*-'teresied  therein,  acting  in  the 
- "btteiness'frj^  oC  commission,  i?. 
^'^^agreed  to  purchase  the  cotton  and 


'^  >Cd  hold  oa^  4hiisl 

'   charging  no  casaaaionqu   JB»(pur- 

*  cfcaifudi  tte  eotton;  andincthejnb* 
aeqiusnt'  tfvnvspoailoace^  *  iriach 

■  coatinuod  for  apwands  joC.  tlvee 

•  aumthai  tlic  tmisaotiotV'  aaa  fre- 
fenred  to  as  a  join^  aoootipii,  jiAint 

.  concern,  joint  pttnchaaa;  }6iDCap&- 
coiatioii,  joint' cotston  ^adhattare. 
B.  traaaoiiued  poiiciesafiwMaa|i<*e 
agaisat  low  by  ^t  to  ^.sidauked 
thai  the  cotton  was  depoiitcJt  ta 
naoms  rented  bj  hairJL  ind  thsft 

.•  he  held  tiie  vkej  ioc  their  joint 
secarityi  Held,  that  Bi  waa  in- 
terestad  as  a  partntt*  in  theool- 
ton,    and    coosequeady    tii^a  a 

.  picdge#f  the  whoie  b J 'hioiv  with- 
out any  firaad  or.oolluaioaaathe 
pavt  of  the  pawtiaa^jgave.a  tight 
to  the  pawnee  ta  how  tiiegppaids 
as againsti^;  .  JbMami  Afftna v. 
HoUimek&td   mui  ^AiKtiAar^    M. 

See  BuiLoaic^  Act*.  .,  ^ 

PAYMENT. 

I;  The  paymaster  of  a  mfltcary  corps 
hnd  given  credit  to  aecoant  tO  an 
officer    in    that  corps  from  the 

'  1st  of  January  1^7,  to  the  Sth 
of  November  iB90,  for  certain^  in- 
creased pay,  erroneotxsly  soppcKSLd 
to  be  granted  ^  a  general  ohier 
of  the  'J/th  of  August '18d6,  to  an 
officet*  of  hi$  situation,  and  a  st^e- 
ment  of  that  accutintwaSrdeUvcfred 
to  the  officer  in  fB9i.  It^  De- 
cember 1816,  the  pay  masters 'M^ere 
informed  by  the  boaM  of  i^rd- 
nance,  that  the  Wreased  pay 
gntmtd  by  the 'o!«der- tof  lh06, 
would  not  her  athiwedto  p^jions 
In  the  situation  of  the  bffictir  m 
question.'  'The  t):fyiaasters^did 
nor  co'min  uhreate .  th'&  ^nflbirmiftion 
to  the  officer  uiitff  fHSl/  and'Sub- 
s^quetrt  'to  '^h^i%tM''1fiej('Von- 
tiikued  to  tedeive  hi^  pay^V  Ifeid, 

in 


J  <  ■ 


> « 


-  .«piial  repreMBftHiire  ^  xecover 
-I  JHi€h:p«)rf^  itvat  mn  cdmpeiifittt  to 
f:  <h»  piyjnaifiiifi(f  .rrtaio.gpyitcit 
'J  I  wm*of  inoiiqn  on  acoount  of  the 

•f  ^iHDi  whiob.th^  liad'  credited  liini 
}«  ^r  bv  «agf  of  ttcreased  pay,  and 

-  ,irhicb  tMy  had  aUoiwcd  hiin  to 
•^  ^eoiiBtdcr  lua  own  for  so  long  a 
:    paied  of  time.     Skyritig^  Admi- 

*  itktraifiXt  Vi  Grctamood  mtui  Cox, 
4.  ar.«i3i4.  Page  281 
^  .^»  beUig.  ^ent  for  the  grantor 
I  .aiid  the  grantee  of  an  annuit^r  de- 
'.  loeeed  an  aocouiit  to  the  graolee, 

-  i  by  vhioh  it  appeared  that  he»  the 
r>   agent,  had  received  certain  pny- 

:'  raepta  on  aeeodnt  of  tbeeoonky ; 
■'-.  thcae  ^payments  in  filet  bad  not 
been  Deceived «  Held,  that  the 
uent  iraA  hoaad  by  the  attcoint 
A  fraidh  hm  bad  delivemd  unleaa  he 
A'coidd   ataew  timt  be  bad  given 

•  .'i^iiQ^  for  those  paymenta  by  mis- 

take. 

If  a  pgqV'trho  oWM.  money  to 

another  on  two  different  accounts, 

makes  a  payment  gei(i€flrally,  the 

party  receiving  it  may  apply  it  to 

either.    It  la  not  necessary,  how- 

.ever».  that  (he  person  paying  the 

.   inpney  should  declare  the  appro- 

, .  priation  of  it  at  the  time  of  pay« 

jneo^ :  it  is  sufficient  if  it  can  be 

coUectedfrom  other  circumstances 

'^  ,  that  t\e  intendedat  the  time  of  pay- 

vsi^sit  to  ap^rapriate  it  to  one  ac- 

- ..  count  specihcaiiy. 

And»  therefore^  where  A .  having 

r  ,  large  demands  againiit  B*  upon  bill 

.c  tran«actioDs  with.him«eH»  and  also 

o  .aa  agent  for  several  persons  to 

^   whpm  jB.had  granted  annuities 

f ,  ^equrj^d  by.  €•»  caused  an  attorney 

...  to  make  implii;ation  to.£.  and  C. 

^  .  on  bebftlf  pt  these  atmuitants,  and 

.   i?.  in  cQusequeocc  of.  tba(  appli- 

.,. cation,  and  .the  remonsttrances  of 

C^  the  surety,  paid  tp  A*  certain 

.   sum  of  ny>neyi  wjxhout  making 

.  .  any  4^cifift  appropriation  of  them 

.ftH  lh^;|ij»e  4rf;  jpayn^ant;  Held, 


that  A.  mO$|<'br>^a|isidered  as 
having  received  then^  on  account 
of  thS  annitttantt),  and -that  the 
latter  were  entitled  to  have  those 
monj^vdiW^ed,apKiBf|i^  tl^m«  in 
proportion  to  the  amount ^oF  their 
respecthre  deaaaBMki  tShtm  and 
Another^  Assignees  qf  Howard  and 
Gibbs,  V.  Ptc^Qs,  i)f .  6  G.  4. 

Page  715 

PENAL  ACTION. 
See  Pi.BAi>|M<^  9. 

pleading: 

U  *  Wliere  gooda  wf  ra  pia^  in.  t^ 
handrof  a  betoc  for  aale,  and.  he 
indorsed  the  bills,  of  lading  to  the 
defendants,  who  thereHp«n^  pc* 
cepted  a  bill  for  bim»  aw.h^  at 
the  same  Unia  cKrecK*4  M)«  .fie- 
fendaajta  to  aeU  tbe  gcH^da^^d 
rainiburse  themseAY^s  ih^fvmv^t 
of  the  bid  OKA  .of  Uio  ^f^^m^  % 

Held,  that.  th»  d^en^an/^  bi^g 
sold  ib^^oodik  could  not  i^.nyed 
for  tbem  in  Uoter  by  tbeupfji^al 

owner* ,.-,,,.,; 

Semble^  tbai.be  wlgiM>i  .)^ve 
ipaintained  •  mpn^  biid  iMHl.are- 
ceived  for  .th«  proceeds,  ;«iidr|hat 
.  /the  daiendants  could  not  ^p^<^^* 
tained  the  amount  of  the  money 
advanced  to  the  fuctor.  SUiemM 
V.  Hoidenand  Ane$Str,  £.  6Ci.i, 

2.  A.  being  seised  of  an.'ai^p^nt 
mill,  lo^ether  with  a  streacgi  of 
water  diverted  out  of.  a  riyeri  and 
flowing  from  thence  utitp  ^er 
mill,  and  B»  being  pos<r?<«s4  of 
other  mills,  together  wi(^  4  s'tmun 
of  water  diverted  out  of  the  same 
river^  abovp  the  stre^  pf  ^.  If 
means  of  ^  bead  wear,  andlbiMng 
from  tbeojce  tbrougb  the  lands  ojt^* 
down  to  B.^s  mills  as  appurte^nt 
to  the  same;  JB*  erect^p  imon 
other  lands  below  ti(ie  laii^a  pf.A^ 
and  near  the  ^ai^  waterc^j^rae, 
.two  oth^r  vaijift,  wh^eby/jJt.l>e- 

-         cdming 
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PLEADING. 


(Mniftng  viecestMity  for  him  (B.)  to 

'  h&ft  a  larger  supply  of  watery  he 

■widened  and  deepened  his  wafier- 

■  course  in  the  soil  of  A*f  and  raised 
.«hd  heightened  the  head  wear, 

and  thereby  diverted  the  greatest 
part  of  the  water  into  the  water- 
course for  the  use  of  his  mills,  so 
that  thewatcr  was  prevented  from 
lowing  down  to  the  mill  of  A*  so 
copiously  as  it  had  ibrmerly  done, 
and  thereby  A's  mill  became  of 
no  use.  A,  having  recovered  da- 
mages in  one  action  against  B*  on 
this  account,  and  having  after* 
wards  brought  a  second  action  for 
subsequent  damages,  in  order  to 
prevent   all  furt!\er  disputes  B. 

•  agreed  to  take  a  grant  from  A. 
'  of  the  use  and  benefit   of   the 

watercourse  so  widened  and  deep- 
i^ned,  and  of  the  liberty  of  divert- 
ing  the  water  out  of  the  river. 

'  By  lease  reciting  these  facts  A,, 

in  consideration  of  ISOOl,  paid  by 

B*,'  demised  to  B,  the  use   of 

>lhe  watercourse  so  widened  and 

-deepened' as  aforesaid,  and  the 
free  liberty  of  diverting  so  much 

i  ti  the  water  of  the  river  into  and 
along  the  watercourse  as  should 

1  be  necessary  fbr  the  use  of  J9.*s 
tmllsi  habehdbm  for  ninety-nine 

"y^MWs,  if  three   persons  therein 

-'  named  should  so  lon^  live,  at  a^ 
4inhual  r^nt.  8oon  after  the  exe- 
cution of  this  deed  A.'s  mill  was 

•  Hlestroyed.  B,  or  those  claiming 
'  under  him  continued  to  enjoy  the 
>' watercourse  and  the  use  of  the 

water  during  the  term,  and  paid 

tbe  rent.  The  lease  having  deter- 
'  mined  by  the  death  of  the  last 

surviving  cestuy  que  vie,  the  per- 
'  eon  claiming  under  the  grantee 

continue    to    enjoy  the  water - 

■  course  in  the  manner  described 
in  the  grant,  and  paid  rent  for  it. 
The  reversion  in  the  land  upon 
which  ^.*8  mill  formerly  stood 

^  bavinr  vested  in  C  it  was  held 
"  tliat  the  latter  might  maintain  in- 


debitatus assutiapsit  for  the  use 
and  occupation  of  the  watoroorse 
and  the  water  running  therein, 
against  the  persons  who  claimed 
under  B.  Daxis  r.  Morgan^  £- 
6G.4.  Pages 

3.  ^»  arrested  B,  on  an  dMdn.'tit  of 
debt  for  money  paid  to  his  use, 
but  did  not  declare  until  ruled  to 
do  so;  and  soon  afterwards  &- 
continued  the  action  and  paid  tlie 
costs:  Held,  that  this  was  suffi- 
cient prima  fkcie  evidence  of 
malice  and  the  absence  of  pi^ 
bable  cause  to  support  an  action 
for  a  malicious  arrest.  Nichobou 
v.  Co^hUl,  E.  6  G-  4.  21 

4».  A  plaintiff  is  bound  to  accept 
from  a  defendant  in  custody  under 
a  ca.  sa.  the  debt  and  trosts  when 
tendered  in  satisfaction  of  his  d^t, 
and  to  sign  an  atitharity  to  the 
sheriff  to  discharge  tbe  defkidant 
out  of  custody.  And  an  action 
on  the  case  will  lie  against  a  plain- 
tiff for  having  maliciously  refused 
so  to  do ;  and  the  refusal  to  sign 
the  discharge  is  sufficient  prhna 
facie  evidence  of  malice  in  the  ab- 
sence of  circumstances  to  rebut 
the  presumption.  Crozer  v.  PSlhtg 
and  Moore,  E.  6  G.  4.  26 

5.  The  delivery  6f  a  newspaper  to 
the  officer  at  tbe  stamp  office  is  a 
sufficient  publication  to  sustain  an 
indictment  for  a  libef  ip  that  paper. 
The  King  v.  Ampklif,  E.  6  G.  4. 

as 

6.  Debt  on  bond.  Rea,  that  before 
the  making  of  the  bond,  plaintiff 
carried  on  the  wine  and  spirit 
trade,  and  was  induced  bv  her  two 
sons  to  sell  it ;  that  she  did  w/il  it, 
advanced  the  proceeds  and  what 
other  money  she  had,  amounting 
to  1000/.,  to  her  sons,  to  place 
them  out  iu  busin^sss,  and  there- 
upon afterwards,  it  was  agre^ 
that  each  of  the  sons  should  give 
her  a  bond  with  a  surety,  to  se- 
cure the  payment  of  an  annuity 
of'40{.  peraimmn;  That  the  bond 

in 
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t  in  question  was  given  in  purouance 
of  tb«t  agreementj  and  for  the  coa- 
sid^iation  therein  nientioiied»  and 
no  memorial  of  it  cnrolLed,  where* 
fore  tba  bond  waa  void.     Repli- 
cation,   that  the  bond   was  not 
;  given  in  pursuonce  of  the  agree* 
^  .ment  and  for  the  consideration 
mentioned  in  the  plea.     The  jury 
found  that  it  was  so  given  in  the 
terms  of  the  plea:  Held»  that  the 
plea  did  not  shew  the  annuity  to 
'    have  been  granted  for  a  pecuniary 
.   consideration,   so  as  to  bring  it 
.  within  the  17  G.3»  c.26.,  and  the 
plaintiff  had  judgment. 

There  were  other  pleas  upon 

•  which  issues  were  taken,  and  the 
.  jury  not  having  found  any  verdict 

as  to  them,  the  Court  awarded  a 
venire  de  novo.  Hid  v.  Keais 
(in  errQr)t  £.  6  G,^.  Page  69 

7,  Where  the  plaintiff  in  assumpsit 
alleged  that  in  consideration  that 
he  would  buy  a  quantity  of  ^heath- 

•  ing  copper  oi  the  defendant  nt  a 
certain  price,  defendan*:  undertook 
that  it  should  be  good^  sound,  sub- 
stantialy  and  serviceable  copper: 
Held,  that  this  warranty  was  not 
proved  by  shewing  a  purchase  of 
copper  sheathing  at  the  ordinary 
market  price,  no  express  warranty 
having  been  given. 

Quaere,  Whether  such  evidence 
would  have  been  sufficient  to  prove 
an  allegation,  that  the  defendants 
promised  that  the  article  sold 
should  be  reasonably  fit  for  sheath-^ 
ing  copper.  Grai^  and  Another  v. 
Cox  and  Others,  K  6  G.4.       108 

8,  In  assumpsit  against  executors,, 
declaration    stated  that  testator 

.  made  his  promissory  note,  and 
thereby,  promised  to  pay  J.  F*  on 
demai^  2001,^  and  delivered  the 
note  to  him»  whereby  testator  be- 
came liable  to  pay,  but  did  not 
pay,  and  at  the  time  of  his  death 
was  indebted  to  J-  Y.  for  the 
amount  of  the  sum  secured  by 
. .  t,}^^  Qote^  ^d  intierest.  ^  It  tl^en 


if 


] 


av^erredi  that  afterwards,  andiH&er 
the  death  o(  J.  Y.,  tlie  woiiey 
specified  in  the  note  b^*a§  and 
remaining  wholly  due  ami  un- 
satisfied* to  wit,  on,  Sic»9  &tp  Stc>9 
before  A.Bn  one  of  the  ^coroners 
for  the  county  of  N*f  it  was  foNl^d, 
upon  view  of  the  body  of  J,  y., 
then  and  tliere  lying  dead,  l^  Ihe 
oaths  of  honest  and  lawful  men, 
of,  &Cm  that  the  said  «/•  ¥•  feloni- 
ously did  kill  and  murder  himself, 
as  by  the  inquisition  before  the 
coroner  remaining  of  record  more 
fully  appeared,  by  reason  of  wluch 
said  inquisition,  and  by  force  of  the 
felony,  the  said  J*  Y*  forfeited  to 
the  king  the  promissory  note,  apd 
the  money  due  thereon*  The  de- 
claration then  set  forth  a  grant 
under  the  king's  sign  manual  to 
the  plaintiff  of  the  neite  and  mmey 
due  thereon,  as  mentioned  in^  a 
certain  other,  inquisition,  and  .tkat 
his  majesty  delivered  tl^e  note>;to 
the  plaintiff,,  of  which  the  de- 
fendants, after  the  death  of  Ihe 
testator,  bad  notice..  Breael^iH^- 
payment  by  testator  or  the  de- 
fendants isince  his.  death..  Hea, 
first,  nonnassumpsit  testator,-.  Se- 
condly, that  the  note  became  due 
and  payable  to  J,  Y*  in  his  life- 
time, and  that  the  causes  of  action 
did  not  accrue  to^  l\lm  witbiit  eix 
years  before  the  exhibitii^.of  .the 
bill ;  upon  which .  plea  issue'  was 
taken  and  joined.  Thirdly,  .nul 
tiel  record  of  the  ioquisiiioa  tak^n 
before  the  coroner ;  upon  which 
issue  was  taken.  Fourthly,-  that 
there  was  no  such  grant  as  allc^^ 
in  the  declaration.  The  issuer  on 
the  plea  of  the  statute  of  lioMt- 
ations  haying  been  found  for  the 
defendants,  and  all  other  issues 
for  the  plaintifi*,  it  was  held,  on 
motion,  to  enter  a  nonsuit  & 

Fijrst,  that  it  was  not>nec^ssery 
for  the  plaintiff  to  produce  at  the 
trial  the  inquisitioa  mentioa<^in 
the  king's  ¥rarrant,  inasmuch  as 

that 
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*  ovifyi  linct  tlt/t  bt  erfiiMn^i  ibe 
•'  tid^  o^  the  ch»wii'-hliirln^  ftccnied 
'^4yy  Hfe*  felony  under  the  coroner's 

'->'■  'K^ondly;  thftt' tk^  grant  im4er 
<:>^6'ii|tu  mftrrtml  was  sollcient  t.i 
r't>taithe  property  m  (he  note; 
^  ^  *  Hekf,^iitlly.on  motrdrr  in  trr^st 
-^af  jodgmenc,  thut  itiasmttch  as  the 
t  itotlaratidii  ailei^ed  tha^  (he  tes- 
^  HH  Of  ^aSj  at  the  ttme  of  ht^  death, 
'^ifMkbted  to  J.  T.«  the  payee  ofthe 

*  not^;  m  ^e  prineipiil  and  interest 
-  dtte  theitfon,  it  suffietently  ap- 
'jpeired  that  the  mrte  was  a  se« 

«krity  Uf  a  deb^,  and  that  the 
'*M>t  and  fecority  having  passed 
)t6  the  crown  by  operation  of  law, 
'  wer«  assi{^Aabkr  by  *  the  crown 
^  #f  ihont  iiidorsenieiit. 

*  Helil^  fbiirffiiy,  assuitifng  it  to 
i'b#'ti«MMttry,  in  ordif  to  vest  tfle 
«  ohsitMi^  ^f  a  Mo  de  se  iti  the 
-<er#wn,  that  the  eofonei^s  inquest 
*>sboufd  be  fboffd  by  twelve  men, 
fsHatlf'imiAt  b^  tftkeri  aftct' vehcltct 
i'^lMI'lii^  fttqueat  wfeia  so  fbund. 

Held,  sixthly,  on  motion  by  the 
b|rfaiM(ff  fbf  Judgihent  non  obstante 
9«i>ere4Hold',  *tffat  ^e  pYea  of  the 
\Miut«i  Iff  Hmitations,  thM  the 
-iittiAf^^^  tfefioh  d?d  not  accrue 
^t^  J.  V'ii^h^tt  six  years,  was  bad, 
*shkisi||ul(h  ««  St  did  not  shew  that 
i%f*  y.  was  barred  by  the  statute  at 
f!  ibb  ikve  ^ 'his  death;  and  if  be 
«'^ar  tfot,  .then  the  king,  not  being 
^mmpt^^n^  nentre^ed  in  thestatirte, 
t^mk^  uttl  whliih  tfte  statute,  and 
nliis  vights  were  not  barred. ' 
^ '  44etd/  seventhly;  that  tlie  aver- 
*9imtetj' that  tbe  note  became  due 
f 4*  Ji^Y*  ht  bis  lif(^tlme  being  an 
i^iMtikOtrMgMenf  that  he,  at  one 
^tlm^i  bled  a  good  cause  of  action 
''(#hteh^had  pl»»ed  to  thg  crown 
-iby  tWftffCare,  and  fh>iii  the  crown 
:  ti^  tb^  pttfiHtiff,)  a  cause  of  action 
"  wtfs  ttiandbjf  «6hfl^8Sied  by  tbe  pYea, 
'.  And: 'tbe^  matter  pleaded  iri  avoid- 
^4iMHMbdii^  iasaflitienftrthe  plain- 


' 'tlv  wa^  oadUltfii  td'^roMdAif  non 

.  db^tanT^  vfer^ctio.  '  Himbi^rPr, 

Tetyht  and  Afhih^^  BtedB^, 

9:  By  47 G.^.  c.S^: t.9SfAth^tiadAtA 

•  *^  that  If  ttnf  ^kddtofiicaM  ibiil 
k9&ttiHghMll  oifiesMoTcutaZs'lbr 

•'a  sort  wmditltey  reallf  are  itot, 
he  sfrair  fbrfeit  ibr  evety  tiieh 
offbnce  fOT.  per  chafdroii  for  eray 
chaldron  so  wold.**  •  By  iecisoo'  146. 
ailtyetialtfes  not  exeeedbigfOC  ire 
to  be  sued  for  before  a  justice 'of 

■peace:  -Held,  that  is  €tie  amoUta 
of  the  oetiaHy  onder  the  titird 
section  aepended  upon  tbe  nm^- 
ber  of  i^haldrona  aold/kn  afctidor 

•for  more  Iftan  onb  penalty  Ibr 
koowingfy  sellfng  S^  cbaldrons  of 
eoala  for  coats  wbid»  tb^y^  really 
were  nbt,  waa  profieirfy  broo^^t 
hi  this  eowt.  R^tt^  fui  tam^. 
Pool,  f'JdG.f.'  X&S 

10.  Where  one  of  five  tenamr^n 
eotimion  brougbt  covenant  tAvr'a 
lease  fbr  rtot^payAle  d^  «b^  Aiir 
most  iksual  days  dF^^yment  !n 
tbe  year,  and  the  bread^  was  iSiitt 
oa  tbe  94^  day  of  June  f%S4^  a 
large  ium  df  tnoney,*  t6  iHt,  the 

'  sum  of  91/.  1^^  one-llfitk  part  W 
ther^nl  for  three  qoarten  of  a 
year  of  tbe  terni  then  elapsed, 
became  due  from  the  defendant 
to  the  pbiiniiff,  and  fsfill  w:as  In 
arrear :  Held  -  good  upon  speebd 
demurrer.  Benniker  v.  JVrrTinr, 
E.6G.^:  157 

1 1 .  PhintffF  claimed  a  right  of  com- 
mon  fbr  all  his  common  Ale  cat- 
tie.  The  probfwa^  tkat  he  bad 
iumad  oh  all  the  cattre  that  be 
kept,  but  he  bad  never  kept  atiy 
sheep  s  H«H!,  fhat  tifit  war  ^- 
deuce  df  a  righvibrsin  comtitoa- 
able  catde,  wSMi  ought  td  baf e 
been  loft  iii  thU  tikiAAttttlSM'yt 
tbe  jurr.  MttntfiOd  i.  Fhrnht^an 
tthd  OMm;  B'^^f}.^:  '   ''  'TBI 

12.  A.  being  indebted,  to  B^jt^e 
mt^  tin  6ri^t  iip&k't.i^mm'/) 

^leoanti^d  piiV  Ua^wMSk  m  of 

tha 


PiBAWN&j 


lAM 


r.4b%  jo^t  r(9nt  jtluM:  wauld  becwne 
yOfi^v  S^  8eo£  tfo»  ord^  to  Ci 
.  but  bac)  not  anjr  direct  comiutmi- 
;s:cptjoQwith  him  upon  tbeiuhject. 

/,yit;|^jB«^treDtfbi3s  C. produced 
Jth^  order  to  ^.r  aod  promised 
..^^pajr^  the  Amount  to  B^  and  upon 
^  rftceiviiw  tiie  difercace  between 
!itbar  aao^Jie  «p;hole  rent.  A*  gave 
.;  a^  xeceipt .  A>r  tbe  whole :  Held, 
that  A,  conld  not  recover  the 
..  ajiHMirvt  of  tbe  order  from  C  in^in 
^  Actjpn  fift  niiH)ey  had  and  re- 
t.ceiviidyiarr  upon  an  accpunt  stated. 
:  iKWon  V.  IKa/l^o  £.  6G.4. 

Page  16S 

\3t,An  attorney »  town  clerk,  and 

^^lerL  <of  tbe.peuce  for  the  borough 

-,  p^  trf  VOk  tmi,  county  of  i^.*  upon 

„  llie.  disiioiution/  ol*  a^  partnership 

4  wbtck  had.  eiusted  .betwfeo  him 

.and  two  otb^  persons,  entered 

^  ioto  an  "agreemeft  to^ppyr  to  ope 

.  of  tbep  (C  D.-)  a  certain  sum  of 

^  moneyf  ao.d  to  ine  his^  endeavours 

^■foprofcmpe  for  huii  .one-ft)urtb  of 

,  the    prosecutions  arisiiig  io  the 

.town  pierk'a  office.    In  an  action 

,  by  C*  D*  on  this  agreement^  it 

I  luppeared  that  the  magistrates  of 

,,tbe  borough  of  L*  commit  some 

o&nders  to  be  tried  at  tbe  bo- 

^^rou^h    sessions^  .  others^  at   the 

county  sessaonsy  and  others  at  the 

\ county,  assises:   Held*  that  the 

agreement  extended  to  aJl  pro- 

secutiong  <<  arising  in  the  town 

\  clerk's    office/'    wherever  .  they 

'  tn^ht  be  tried,  and  tluit  leliterB 

^wr^tiea  before  the  agreement  was 

^signftdy    qould  not  be  grven    in 

evidence  to  fh^w  that  tbe  parties 

..iotaod^llie  agrv^ment  to  bo  ap- 

.  pCcable  to  the  pro8fcutions  at  the 

.  borough s^jssipnaonly;  Heid,d90, 

^t\f9X  vie. d«f(^d*^^.jas  dork  of  the 

YPeap^9ftIve. borough,  could  not 

rl^K#lbl'^^®^  ^iitosmfi  an  agree- 
Ifient  as'  that  ^et  out  in  the  daclar- 
.^ation..;^    .,  •  .    , 

'  *  ''Q^ff*^  iVbe^bef^it  wouid  bate 


.  peace.    HiigAoi,  Cpt^u^ne.ff^^y. 

14*  Indictment  against  .a.O^t)!^  jEor 
mot  v«pairiag>abrid^ia,apublic 
highway*  Pleat  that  by  a  cevfuin 
act  of  paKlial^^at  for.  aincfuli^ g 

.  this  road,  certain  trustees  were 
directed  to  lay  Qujt  the  ^Us  thtise- 
by  granted  in  repairing,  the  r^^ils* 
and  were  empowered  to  make  nod 
repair  bridges ;  that  the  bri^fo  jn 
question  was  erected  by  ;he  triis- 
tees  under  and  by  virtue  of  tjkat 
act»  and  that  the  truiM^  ji^e 
liable  and  ought  to  repair*-  ]^^ 
plication  that  the  trustees  ,w^re 
Aot  liable  to  repair;  Heldt  tiiat 
the  bridge  boing  built  for  public 
purposes  in  a  public  higharayrfidie 
common,  law  liability  tp,  rfpair 

.attached  upon  the  inhabit#oU.t>f 
the  couoty  ^.aoont^  it  wjiNI  Atililt, 
and  that  the.  pleftwi^  cleffc]|r-;ifi. 
aufficieot  tp  ^ooerale  |^ep,^(iiii«it 
did  not  aver  that  tbie.triiAtf^f j;bad 
funds  adequata  to  tlio  rfptahof 

tbe  bridge ■*,  l 

Sembbv  that  if  thirt  «f(Milttd 
beeo  averred  and  |>rbv|^||iH^e 
county  would  have  be^n  nrimimly 
liable,  and  qtust  bav«TaKoii.|boir 
remedy  against  thoUu^i$qB..\.  lie 
King  V.  TheJolmlfHinf4i»qf:,Qe>: 

15.  By  a  turapike  9e^  leeodib  ^olls 
were  imposed  upop  evflvy  oarriage, 
'  4^0.,  drawn  by  hormait  nod  it  mm 
eywcted  that  ao  aotioo  ihouMvbe 
commqnced  fg^uost  ^a^^  -fffMu 
lor  any  ^hiog  done  ii^  pftivHuice 
of  the  act«,  until  twon|yr)9n^.4taj»' 
notice  sboold  b^  .^von /to  ibe 
clerk  of  the  truftee8»  oi!..iter 
aufficieat  satisfactionr  ^'  lender 
thereof  had  beeo  nsade^fe*  i^e 
p«rty  aggrieved,  or  altanrik  vcb- 
lenoar  months  next  after,  tb^  Auct 
committedfl  and  tha^  OMqfi  auah 
action  should  bo  broogbt  in  ike 
«9«P'X.9r  pl*c«L.Wb«rft.lhfti»g«ter 

•hooM 
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ahould  arise,  and  not  ekewbere, 
and  the  defendant  should  and 
mishty  at  his  election,  plead  spe- 
cuuly,  or  the  general  issue*  not 
guilty,  and  give  in  evidence  that 
the  same  was  done  in  pursuance 
and  by  the  authority  of  the  act : 
Held,  in  assumpsit  against  a  toll 
collector  brought  to  recover  back 
money  alleged  to  have  been  ex- 
acted by  him  improperly  as  toll, 
that  twenty- one  days'  notice  of 
action  ought  to  have  been  given, 

.  and  that  the  action  should  have 
been  brought  in  the  proper 
county.     IVaterhouse  and  Others 

.   V.  Keem,  £.  6  G.  4.         Page  200 

16*  i4.*  resident  at  Naples^  sent  an 
order  to  M«  and  Co«»  hardware- 
man  at  Birmingham^  *'  to  dispatch 
to  him  certain  goods  on  insurance 
being  effected.  Terms,  three 
months*  credit  from  the  time  of 
arrival."     M,   and    Co.    (having 

.  marked  the  package  with  A*^ 
initials,)  dispatched  the  goods  by 
the  canal  to  Liverpoolf  and  ef- 
fected an  insurance*  declaring  the 
interest  to  be  in  A»  At  Liverpool 
the  goods  were  delivered  by  the 
agent  of  M.  and  Co.  to  the  owner 
of  a  vessel  bound  to  Naples, 
through  whose  neglisence  they 
were  damaged:  Held,  that  the 
property  in  the  goods  vested  in 
A.  as  soon  as  they  were  dis- 
patched from  Birminghamr  and 

,  that  the  terms  of  the  order  did 
not  make  the  arrival  of  the  goods 
at  Naples  a  condition  precedent 
to  A.B  liability  to  pay  for  them, 
aad    that    he    might,,  therefore, 

'  maintain  an  a(2tion  for  the  injury 
done  to  the  goods  through  the 
negligence  of  the  ship  owner. 
Fragano  v.  Long,  E.  6  G.  4.  219 

17.  Case  against  three  defendants, 
proprietors  of  a  stage  coach.  The 
declaration    stated  that  the  de- 

.  fendai^ts  so  carelessly  managed 
their  coach  and  horses,  that  die 


coach  ran  against  the  piai^tiff  and 
broke  his  &g.  It  appeared  in 
evidence  that  one  of  the  defendants 
was  driving  at  the  time  when  tbe 
accident  happened,  and  thejorr 
found  that  it  happened  through 
his  negligent  driving :  Held,  that 
the  plaintiff  might  maintain  ease 
against  all  the  proprietors,  al- 
though he  might  perhaps  have 
been  entitled  to  bring  trespass 
against  the  one  that  drove  the 
coach.  Moreton  ▼.  Hardem  end 
two  others,  £.  6  G.  4.  Page  S2S 
18.  In  assumpsit  by  an  ezecotrix 
on  a  promissory  note  for  iOOL 
made  in  1814,  and  payable  to  her 
testator,  and  for  money  had,  te., 
it  appeared  on  the  producticm 
of  the  note  that  it  had  a  three- 
penny receipt  stamp,  and  a  one 
pound  agreement  stamp,  and  there 
was  indorsed  on  it  a  receipt  for  a 
penalty  of  5/.,  and  1/.  duty.  The 
proper  stamp  for  such  a  note  in 
1814  was  «  three  shiiling  stamp : 
Held,  that  as  it  appeared  upon 
the  face  of  the  note,  that  it  bad 
been  issued  without  having  affijced 
to  it  a  stamp  equal  in  amount  to 
that  required  by  law,  the  commis- 
sioners had  no  power  after  it  had 
been  issued,  to  affix  to  it  another 
stamp,  and,  therefore,  that  it  was 
not  receivable  in  evidence,  either 
in  support  of  the  counts  for  the 
promissory  note,  or  of  the  money 
counts.  The  defendant  on  being 
applied  to  by  the  plaintiff  for  pay- 
ment of  interest,  stated  that  he 
would  bring  her  some  on  the  fol- 
lowing Sunday :  Held,  that  al* 
thou^  this  was  an  admission  that 
something  was  due,  still,  as  it  did 
not  appear  what  the  nature  of  the 
debt  was,  or  that  it.  was  due  to 
the  plaintiff  as  executrix,  or  in 
her  own  right,  or  that  it  was  one 
for  which  assumpsit  would  lie, 
the  plaintiff  was  not  entided  to 
recover  even  nominal    damages, 

and 
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mA  a  nontuU  wis  entered.  Green^ 
Executrix  of  2).  Boaz  v.  Davies. 
E.  6  G.  4.  Page  285 

19,  The  paymaster  of  a  Tnilirary 
corps  had  given  credit  in  account 
to  an  .officer  in  that  corps,  from 
the  Ist  of  January  1817  to  the 
5th  of  Ntnember  1 820,  for  certain 
increased  pay  erroneoasly  sup- 
posed to  be  granted  by  a  general 
order  of  the  27th  of  Atr^si  1806 
to  an  officer  of  his  sftuatton,  and  a 
statement  of  that  account  was  de- 
livered to  the  officer  in  1821.  In 
December  1616  the  paymaster^ 
were  informed  by  the  board  of 
ordnance  that  the  increased  pay 
granted  by  tlje  order  of  1K06 
would  not  be  allowed  to  persons 
in  the  situation  of  the  officer  in 
question.  Hie  paymaster  did 
not  communicate  this  information 
to  the  officer  until  1821«  and  sub- 
sequent to  that  time  they  con- 
thiued  to  receive  his  pay  :  Held, 
in  an  action  brought  by  his  per- 
sonal representative  -  to  recover 
such  pay,  it  was  not  competent 
to  the  paymaster  to  retain  any 
such  sums  of  money  on  account 
of  the  sums  which  they  hud  cre- 
dited him  for  by  way  or  increased 
pay,  and  which  they  had  aHowed 
him  to  consider  his  own  for  so 
long  a  period  of  time.  Shyrhg^ 
Administratrix^  v.  Greenwood  and 
Cox,  r.  6G.4.  281 

W.  Where  in  an  action  by  an  indorsee 
against  the  indorser  of  a  bill  of 
exchange  dii^honoured  on  present- 
ment for  payment,  the  declaration 
contained  an  averment  that  the 
bill  was  accepted  by  the  drawee  : 
Held,  that  this  was  unnecessary, 
and  that  the  plaintiff  need  not 
prove  it.  Tanner  v.  Sean^'  T. 
6G.4.  312 

21.  i4.,  who  held  an  office  for  life 
in  the  gift  of  J5.,  agreed  with  C 
to  resign,  and  to  procure  the  ap- 
pointment for  him,  and  C.  in  con- 
Acleration  thereof  agreed  that  A* 
Vox*  IV. 


ahould  have  a  moiety  of  the  [fro- 
nts. A*  resigned,  and  through 
his  influence  C.  was  appointedt 
and  executed  a  deed  for  the  per- 
formance of  the  agreement.  The 
agreement  was  not  communicated 
to  B.  In  covenant  by  A*  against 
C  for  not  paying  over -to*  him  a 
moiety  of  the  profits  of  the  office: 
Held,  that  the  agreement  was  a 
fraud  upon  B.,  and,  therefdre, 
illegtl  and  void.  Waldo  v.  Afar- 
tin.  T.  6G.4.  Page  319 

22.  Where  a  declaration  in  assumpsit 
alleged,  that  in  conuideraiioii  that 
plaintiff  would  retain  and  employ 
defendants  to  lay  out  a  sum  of 
money  in  the  purchase  of  an  an- 
nuity,' titey  undertook  to  do  their 
duty  in  the  premises ;  that  plaintiff 
did  retain  and  employ  them,  but 
defendants  did  not  do  their  duty, 
but  on  the  contrary  took  an 'in- 
sufficient security  for  the  payment 
of  the  annuity,  whereby  plaiAtiff 
lost  the  money  :  Held,  on  motion 
in  arrest  of  judgment,  that  the 
count  was  bad,  inasmuch  as  it  did 
not  state  that  any  reward  was  to 
be  paid  to  the  defendants,  or  that 
they  were  employed  in  any  par- 
ticular character,  so  as  to  make 
them  responsible  for  taking  a  bad 
security,  although  not  guilty  of 
negligence  or  dishonesty. 

Other  counts  alleged  that  the 
defendants  at  the  time  when  they 
lent  the  money,  knew  that  the 
security  was  insufficient,  but  did 
not  allege  that  the  plaintiff' had 
sustained  any  damage. 

Semble,  that  on  that  groond 
those  counts  were  also  bad.  -  Dart* 
nail  V.  Howard  and'Another,  T. 
6G.4.  345 

2S.  Quo  warranto  for  usurping  the 
office  of  bailiff  of  the  borough  of 
Stockbridge*  heing'VLTi  office  "of 
great  trust  and  pre-eminence 
within  the  borough,  touching  the 
rule  and  government  of  the  bo- 
roughf  and  the  election  and  return 

»X  of 
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1  lif  foir^tMM  U  6erv«  for  the  Gom- 
..•'inanf  m  jparilaoient  for  the  said 
.  ^ .  .borough/  The  defeadent'^  pleas 
shewed  that  he  Juid  been  eloGted 
i .  to  the.office,  and  traversed  '*  that 
r   the  office  of  bailiff  va^  an  office 

.  toui^hing  the  rule  and  g:overnment 

^   of   the  borougli."     'Diere  were 

'  >  general  replications  taking  issue 

».   upon  all  the  facts  staled  as  in- 

duoementa  to  the  defendant's  tra- 

.  verstf}  (but  they  did  not  notice  the 

•  travetBe»)  and  special  replications 
setting  up  various  customs  as  to 
the  election  of  bailiffs  of  the  bor 
rough.  Demurrer  and  joinder: 
Held,  that  the  defendant  not  having 
trav^sed  that  the  office  **  was  one 
of  great  trust  and  pre-eminence 
within  the  borough,  couching  the 
election  and  return  of  burgesses 

-  •  to  serve  in  parliament,"  had  ad- 
:  mitted  it  to  be  sp,  and  that  for 
J  Such  an  office  a  quo  warranto 
I  .  would  lie ;  and,  secondly,  that  the 
7s  gcaeral  replications  being  clearly 
-'.  good,  4iod  the  demurrer  being  to 
r.-nk  lh4iiepUcations,  judgment  must 
I.  iiO  given  for  the  crown. 
1.  Quaere,  whether  the  special 
, '.  ^  replications  were  good.  The  King 
,  v«  M'Kay^  T.  6  G.4.  Page  851 
;34'*  An  attorney  of  the  superior 
1  owns  oaonot  maintain  an  action 
i  for  his  bill  for  business  done  in 
/.'<  the  inisolvent  court,  in  procuring 
?»  the  discharge  of  an  insolvent, 
<j*  without  first  delivering  a  bill  as 

3  required  by  the  2  G  2.  c.  23.  s.  28. 
V  8mUh^*WaUkmarth,T.j^GA.SS^ 
:256>  Information  in  the  nature  of  a 
y  ^uo  warranto  for  usurping  the 
!  '•'  office  of  mayor  of  Monmouth. 
y.  Plea,  that  defendant  was  duly 
r.  -elected  according  to  the  govern- 

..  in^  charter  of  the  borough.    Re- 
i    plication    that    there    were    two 

•  candidates ;  that  fifty  good  votes 

4  .  tendered  for  the  losing  candidate 
;i  were  improperly  rejected ;  and 
;  tiiat  thirty-eight  persons  who  had 
;. .  .fae^  jwdu^  elected  and  udoiitted 


ur' 


as  hiargessea  «eKe  reeemd-i^ 
volers  &  the  defendant,  and  that 
A  QASuority  of  the  Jfigal  votes  ten* 
dered  ¥f9Ar  in  lavor  of  thit  other 
candidate* •  On  demurrer,:  held 
that  the  replication  was  bad,  for 
that  it  was  only  an  argumentative, 
and  not  a  direct  denial  of  the  va- 
lidity of  the  defendant's  election, 
and  fdso  for  tliat  it  attempted  to 
put  in  issue  the  title  jof  the  electors 
(eorporatoi;s  de  facto)  which  can- 
not be  done  in  an  informaiion 
against  the  elected.  The  King 
V.  Hughes,  T.  6  G\  4.      Page  S68 

26.  Declaration  for  an  ecsape  stated, 
that  the  plaintiff  in  EaUer  term 
5G.  4.  in  King's  Bead),  recovered  « 
against  one  //.  W.  Td^  as  by  the 
record  appeared,  that  in  TrinUy 
term  in  the  fifth  year  aforesaid, 
such  proceedings  were  hsd  in  the 
said  court  that  it  was  copsid^ed 
that  the  plaintiff  should  have  exe- 
cution against  the.  said  £/•  fV*  for 
the  damages  aforesaid,  according 
to  the  force,  form,  aiul.eftct;«f 
the  said  recovery,  by  de&i^dt  of 
the  said  //•  IV.  as  by  the  lecord 
of  the  said  last  mentioned  pro- 
ceedings stjll  semiuning  in  the 
said  court  appears,  and  thereupon 
on,  ^c,  in  Trinity  term  in  ^he 
fifth  year  aforesaid,  the  said  H. 
W.  was  committed  to  the  custody 
of  the  marshal  in  execution -for 
the  damage  aforesaid,  and  escaped. 
Plea,  not  guilty.  At  t}ie  trial  the 
plaintiff  proved  the  original  ju^- 
ment  in  king*s  Brach,  anid.  that  a 
committitur  issued  thereon,  but 
he  did  not  prove  auy  juflfCQ^eat  in 
scire  faciaSf  It  was  behl  that  the 
allegation  of  the  ^dgmfnt insure 
facias  was  immaterial^  and  iMced 
not  be  proved.  BrotfifiM  v. 
Jwies^  E^n  r.  6  Q^  V  MO 

27*  Where  a  bill  of  exchange  was 
dishonored  bjf  the  .acceptor,  ;«nd 
due  notice  of  the  dishonor  was 
given  iiO;the  4^«n^  iHirM^  a?^ 
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"^^  a^ons  By  originftl   againbt   the 
^'acceptor,    and  a  prior   indoreer 
''  afterwards  took  from  the  acceptor 
;   a  watrant  of  attorney  for  the  debt 
'   iind  costs  payable  by  instalments. 
(The  last  of  the  instalments  being 
'    payable  before  the  time  when  in 
'*  the  ordinary  course  of  proceed- 
'    ings  he  could  have  obtained  judg- 
ment against  the  acceptor) :  Held, 
'  '  in  the  action  against  the  indorser, 
that  the  taking  the  warrant  of 
attorney  from  the  acceptor  being 
a  matter  arising  after  the  com- 
mencement of  the  action,  it  was 
'    no  bar  to  the  action  generally, 
;    and,  therefore,   that  it  was  not 
recenrable  in  evidence  under  the 
'  general  issue. 

Quisre^  whether  the  taking  of 

*  the  warrant  of  attorney  from  the 
acceptor  was,  under  the  circum- 
stances, a  giving  of  time  so  as  to 
discharge  the  other  parties  to 
the  bill.    Lee  v.  Levitt  T.  6  G.  4. 

Pkige  890 
.98.  Where  a  declaration  against  the 
marshal  for  an  escape  alleged  that 
one  5.  S»  was  arrested  and  gave 
bail,  that  afterwards  bail  above 
vas  put  in  before  a  judge  at 
chambers,  <<  as  appears  by  the 
record  of  the  recognizance,"  that 
S.  S.  surrendered  in  discharge  of 
the  bail,  and  afterwards  escaped  : 
Held,  that  the  plaintiflP  was  bound 
to  prove  ^that  bail  above  was  put 
in  as  alleged,  and  that  the  aver- 
ment was  not  made  out  by  the 
'  production  of  the  fiJazer's  book, 
'    the  entry  therein  importing  that 

*  the  recogDftance  was  taken  be- 
^  fore  a  single  judge,  an  examined 
']  copy  of  the  entry  of  the  recogni- 
^  seance  of  bail,  stating  that  the 
i;  recognisance  was    taken    before 

the  court  at  Wesiminsieri  having 
\    also    been    given     in    evidence. 
^   Broan  v.  Jonei,  B^q^t  T.  6  G,  4. 
f    '  403 

^.  A  jadgment  obtiun^  in  one  of 


since  the  union,  h  not  a  record  in 
England,  and  a8sutiit>sit  h  main- 
tainable upon  such  a  judgment. 
Harris  v.  Saunders,  T.  6  0-4. 

Pbge411 

SO.  An  insolvent  may  sue  upon  a 
contract  of  sale  made  b^him  sub- 
sequently to  the  hearing  of  his 
petition  by  the  court  for  relief  of 
msolvent  debtors,  and  while  he 
was  detained  in  prison  by  their 
order.  The  eflect  of  the  dis- 
charge is  to  lelieve  the  insolvent 
only  to  the  extent  of  the  specific 
debts  described  in  the  schedule. 
Tavlor  v.  Buchanan,  T.  6  G.  4. 

419 

81.  Information  for  usurping  the 
office  of  burgess  of  the  borough 
of  M.  Plea  1st,  That  Af.  is  an 
ancient  borough,  and  the  burgesses 
a  corporation  by  prescription,  con- 
sisting of  an  mdeftnite  number, 
lliat  from  time  immemorial  a 
court  has  from  time  to  time  been 
holden  (amongst  other  things)  for 
the  election  of  burgesses,  and  no- 
tice of  holding  the  court  has  been 
immemorially  given  hy  ringing  a 
certain  bell  toiihin  the  icnh  and 
borough*  And  that  the  borgenesy 
or  so  many  of  them  as  lUioose, 
have  a  right  to  attend  that  court ; 
and  being  present  and  attending 
there,  have  elected  and  have  a 
right  to  elect  at  their  discretion 
such  persons  to  be  burgesses  as 
they  think  fit.  Hiat  bnore  the 
information,  to  wit,  on,  &e.,  notice 
of  holding  the  court  was  given  by 
ringing  the  bell,  that  the  court 
was  holden,  and  the  defendant 
elected  a  burgesst  Plea  2d  set 
out  a  charter  of  Ed*  6.,  and  that 
from  the  time  of  the  charter  the 
mode  of  electing  burgesses  hath 
been  for  the  mayor,  bailii^,  and 
burgesses,  being  met  and  assem* 
bled  for  that  purpose,  at  a  certain 
court  holden  in  «nd  ior  the  town 
and  borough   befoi'e  the  mayor 

-    iflMl  teiiifiy  (notion  haiviag'^MeeQ 

3X2  given 


itfti 
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ytiven  of  libldteg  tht  said  c6urt  by 

*  ^  the  ^tiging  6f  ft  certain  beH  iriihin 

^the    town    and    boroagh)    have 
ejected  bargesses  at  ihetr  discre- 
'   tiort.'    That  the  mayor,    bailtffg, 
■tend  l^nrgesseK  being  m  due  man- 
'''  iief    met  and  assembled   at  the 
'    6aid    court,    holden    before    the 
mayor,   &c.  fbr  the  election   of 
;'  bargesses,    (notice  having    been 
given   of  holding  the   court  by 
rin^^ing  the  bell)  elected  defendant 
a  bargess.    I^ea  Sd  recited  the 
charter,  and  averred  that  it  con- 
tained   no    directions  as  to  the 
election   of  burgesses;   that   the 
mayor,  bailiffk,  and  burgesses,  on, 
&c.,  met  and  assembled  at  a  court 
holden  before  the  mayor  and  bai- 
liffs for  the  election  of  burgesses, 
(notice  having  been  given  of  hold- 
ing the  court  by  ringing  a  bell) 
elected  the  defendant  a  burgess. 
Plea  4th,  that  the  mayor,  bailiffs, 
'   and  burgesses  being  met  and  as 
'  'senibled  for  that    purpose   af   a 
,^  meeting    of  the    corporation   at 
•'•the  Guildhall,  have    trom    time 
' '  immemorial    elected    burgesses ; 
and  that  notice  of  holding  such 
meeting  during  all  the  time  af9re- 
said  hath  been  given,  and  ought 
'  to  hslve  been  given,  by  ringing  a 
'    certaifi  bell  within  the  sa^d  town 
'   "land  borough.     Pleas  5th  and  6ih 
vaVied  from  the  2d  and  Sd  only 
bv  Substituting  "  met  and  assem- 
bled tbr  that  purpose  at  the  Guild- 
-hall," for  •*  at  a  certain   court 
^^  holdcii,  &c**    7th  plea  set  out  a 
' .,  custom  to  hold  a  court  before  the 
'•  mayor  and  bailiffs  every  Mondai^^ 
.'^  andf  that  the  burgesj^es  for  the  time 
beitig  **  being  met  and  assembled 
for  that  purpose"  at  the  said  court, 
'  ■  have 'elected  burgesses.    That  on, 
&c  the  said  court  was  holden  for 
the  election  of  burgesses,  and  that 

•  the  burgesses**  then  and  there  so 
'  met  and'  assembled  together  as 
'*  litoesaid."  elected  the  tiefendant. 
.^  PI^  8tit  set  00.  tL  nttexisteut 
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by-law  providing  f^^>»1^bC|oii 
of  burgesses  in  the^sHiitfeiimiflQery 
as  by  the  custom  #et'  ^t'fli'lhe 
fst  pfea  I  Meld,  tftiit  alTthd  ^fk»B 
were  bad.  The  firifc  «ite^n.^:hst, 
because  tlie  notice  by  iHe  Hf^ng 
of  the  bell  of  holding  t^  eadrts 
or  meetings  in*  thofee  pteisMfeo- 
tioned  as  there  deseHbed,  ^as^iot 
a  reasonable  notiM,  andValr  there- 
ftn-e  insuffitHetit:  and  AeVih  be- 
cause it  diti  not  state  that  the 
Mondays  cOurt  w^  titwftys  lioMen 
for  the  purpose  of  electioh  •  tod 
notFce  of  the  tfitended  •  c^le^on 
was  not  stated  as  ^  part  t/f^he 
custom ,  which  was  therefore  tin- 
reasonable.  SHdty;  because  the 
defendant  did  not.  In  shitfO^^his 
election,  bring  himSKlf  witlin^e 
custom.  "   '  -     '    - 

Replication  to  \hi  7tb''^plea, 
thiu  the  btfrges^es  met  abd  as- 
sembled at  the  said  court  as  ia 
the  7th  plea  mentioned,  were-^ot 
in  dtre  manner  met  and  asseMibled 
for  the  election  tif'  btrrgk>lfte6. 
General  demurrer  M^  johiller» 
Semhle,  that  thk  rep^ictftidn' %ras 
good.     The    King  v.    Hiii,  ^. 

52.  Declaration  rn  assumpsit  stated 
ttiat  the  defetidam  warranted  a 
horse  to  be  sound,  the  proof  was, 
that  the  defendant 'warranted  the 
horse  to  be  ^ound  erery  where 
except  a  kick  on  the  leg:  field* 
that  this  was  a  qtiaKfii^,  and  not 
a  general  warranty,  atid  diavtbere 
was  a  i^ariance  between  ibe '  war- 
ranty proved  and  thaf^stat^  in 
the  deciatatfOQ.'  Jon^i  v;  OavqUy^ 
r.  6(y.4.  445 

53.  In  an  actioh  ff^  a'fabe i^tiiM  to 
a  <vrit  ofmaiSdaiiias;'  tt  wsts  all^M 
to  be  a  cusioni  in  HrpilHsfr^  mat 
whenever  $l  ^ertkinf-'pefj^i^M^ca. 
racy  shonfd  be  vypa'&t'fiy' reason 
of  the  death  df  ih^i6bm6^f^thfe£- 
wi<^e,  the  harBtMdrtefff'iajMritldelect 
a  fit  pefst^n  ib'  si^l^^liiiirV'lmd 
that  a  irataAby  yi^^«U«ffed, 
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'f'o])lMlAif  wi^«  duly  «l«^ed  by  the 
, .  ^pariffhipn^iSy  ncgprdii^^.to  the  cus- 
V'  too).  1  At,  a  trial  it  ap|>eafed  ihat 
f  Ht  a  motipg,  of  th«  pari3hi4)ners 
^j.iduAv.'C^liv^i^  for  the  purpose  of 

MHSB  an  election*  it  waft  ^lecided 

be&R^  the  election  began,  that 
,.  parishJbnerA  who  bad  not  paid 
i  church  rat^tt  should  not  be  al- 
^  lowed  to  vote.  In  consequence 
.  pf  this  reiolutioi^i,  several  persons 
c.  wba!ha4  the  legal  right  o£  voting 
^r.did  not. tender  tJ)eir  votes,  and 
I,  .ihevotQS  qf  others  who  did  tender 
4:'  jthoir  vQteSx  were  rejected  on  the 
ti  gnouad  tliat  tbej  had  not  paiJ  the 
..ifChjiirab  rate.:  H4fid,  that  a  party 
*,i  |sl<H:te4  by  a  npajority  of  the  per- 
£.,son9  .ivhose  votes  were  received 
o.;ot..i^^i«k  -nesting,    was  not   duly 

elected  by  the  parishioners  ac- 
,  p.  Girding  t/v  the  ciutoni. 
.^„  :  Ai  tjhe  .  election^  .every  pa- 
ci,  rishjone?  tendering  a  vote  gave  a 
).  jcar4ff./:ont,ai,i;MPg  only  the  name  of 
i^  .the  candidate  far  whom  he  voted; 
.c:  ^emble^  that  this  mode  of  election 
.^nras  illegal.  Faulkner  w  Blger 
i-  4in4  Another,  T.6G.^  Page  4'^9 
84.  Case  for  an  injury  done  to  the 
,..  plaintiffs  reversionary  interest  in 
j  landy  by.  cutting,  and  carrying 
X  9iw<ay  branches  of  trees  growing 
^■,  there.    2d  count,  in  trover  for  the 

wood  carried  away.  It  appeared 
',    in  evidence,  that  the  land  was  let 

by  the.  plaintiff  to  the  occupier, 
;.  uj^l^r  a  written  agreement :  Held, 
.y  tha^  11)  order  to  support  the  6r8t 
of,<i»>Hnt,  the  plaintiff  was  bound  to 
p    pcodMce  it. 

^.^,  .  The,  plaintiff  proved  that  the 
^^jdefendant  carried  away  some 
^,}  W^nphes  of.  tb^  trees,  but  gave 
I.  jjiQ  pvi(lence.  of  the  value:  Held, 
jc  ^hsU.be.iK^  e;uitled  to  nominal 
, .  -,d|images  pn  the  count  in  trover. 
.^Z.Cof^^riU  V.  i/^%,  T.  a  G.  4.  iSd 
J3^  )n^q  action  for.  a.  libel,  which 
i  >  jP^V^^tiecl  to  be , a  report  of  a  trial, 
i>/'iM^ii dpfen4an)b ,  pleaded  that  .the 


true  accouift  and  r^art.^qf  ^he 
trial:  Heidi  upon, demurrer^ .4bat 
this  plea  wa^  ba4i 

Sembie,  that  alth^gb  it  be 
lawiul  for  a  counsel  tp  the  Sis- 
charge  of  his  duty,  to  utter  niat- 
ter  injurious  to  indivlduala^.  yet 
the  subsequent  pabliqation  of  such 
slanderous  matter  is  not  justifi- 
able, unless  it  be  shewn  .thaj^  it 
was  published  for  the  purpose  of 
giving  the  public  information, 
which  it  was  fit  and  nroper  for 
them  to  receive,  and  that  it  was 
warranted  by  the  evidence.  Flint 
Genu  oncy  Sfc.  v»  PikCf  Sfc^  7*. 
6G.^.  Page  473 

3^.  Where  in  assumpsit  plaintiff  de- 
clared that  he  haa  bargained  and 
agreed  with  one «/.  £.  tor  the  pur- 
chase of  certain  freehold  houses 
at  a  certain  .price,  and  defendant 

.in  consideration  that  t.  plaintiff 
would  sell  and  give  up  to,  bim 
(defendant)  the  said  bargain,  ^nd 
SMffer  him  to.  become  the  pur- 
chaser of  the  houses,,  promised  to 
pay  40/»  and  averred  that  plaintiff 

.  did  give  up  the  bargain  to.deff^nd- 
ant,  and  suffered  him  to  become 
the  purchaser,  and  that4e&n4ant 
did  accordingly  become  the, pur- 
chaser and  take  the  said  bargain, 
and  obtain  a  conveyance .  icom 
•/•  E.  on  the  terms  atoresald^  but 
that  defendant  had  not,  paid  .'the 
40/.:  Held,  after  verdict  fpr.,|he 
plaintiff,  that  it  mus^  then  bV(^c~ 
sumed  that  the  bargain  betw^een 
plaintiff  and  «/•/?.  was  in.Wr^mgi 
and  that  the  giving  up.'  of  that 
cont^t  to  defendant,  waif  asMfB- 
cicnt^nsi^eration  for  hi^  (y'^inise. 
Price  V,  Seaman  (in  error)^  T. 
6G.4.  525 

37.  Covenant  for  non-payment  of 
rent,  stating  that  plaintiff  and  his 
wife,  since  deceased,  demised  cer- 
tfun  premises  to  defendant  for 
years,  reddendum  to  plaintiff  ^nd 
his  wife  34/*  per  annum, ,  and  a 


lOM 


^LEADiiiis. 


plaiotiif  aiid  his  wife.  Averment, 
that  on,  &c.  the  wife  diedy  and 
that  afterwards,  to  wit,  on,  &c.  24/. 
of  the  rent  atoresaid  becanie  due 
and  in  arrear  to  plaintiff*.  By  the 
lease  set  out  on  oyer,  it  appeared 
that  the  reddendum  was  to  the 
husband  and  wife,  and  the  heirs  of 
the  w/e,  and  the  covenant  to  pay 
rent  was  in  the  same  form.  Plea, 
that  the  premises  were  the  estate 
of  the  wife,  and  that  the  plaintiff 
had  nothing  in  them  but  m  right 
of  his  wife ;  that  on,  &c.  she  died 
without  is«ue,  leaving  J,  A»  her 
heir,  whereupon  all  the  est^  of 
the  plaintiff  ceased,  and  J.  A* 
threatened  to  enter  and  eject  de- 
fendant  unless  he  attorned,  where- 
by he  was  compelled  to  attorn 
and  become  tenant  to  J.  A*  Ge- 
neral demurrer  and  joinder:  Held, 
that  the  plea  was  good,  for  that 
some  interest  having  passed  by 
the  lease  from  plaintiff  and  his 
yt'ife^  it  could  not  work  by  estop- 
pel, and  the  defendant  was  there- 
fore entitled  to  shew  that  the 
plaintiff's  interest  had  ceased ;  and 
also  that  the  attornment  upon  the 
threat  of  eviction,  was  tantamount 
to  an  entry  by  the  heir. 

Semble,  that  upon  the  face  of 
the  declaration  and  the  deed  set 
out  on  oyer  (which  was  thereby 
made  part  of  the  declaration)  the 
plaintiff  had  no  right  of  action ; 
for  the  covenant  was  to  pay  rent 
to  tlie  plaintiff  and  his  wile  and 
her  heirs,  and  the  plaintiff  shewed 
the  death  of  his  wife,  whereupon 
the  rent  was  payable  to  her  heir. 
Hill  V.  Saunders  (in  error),  T* 
6G.4.  Page  529 

3S.  Assumpsit  for  goods  sold  and 
delivered.  I'lea,  that  the  goods 
were  sold  and  delivered  to  de- 
fendant by  A.,  the  factor  and 
agent  of  plaintiff,  with  the  privity 
of  plaintiff,  as  and  for  the  goods  of 
A>;  and  tliat  defendant  did  not 

,    kapw  that  th^'|^H)dfi  were  not  the 


property'  of'  A, ;  that  ai  tte  8me 
of  the  sale  and  delivery  ^4.  was 
and  still  is  indebted  to  defetfidant 
in  more  than  the  vahie  of 'the 
goods,  and  that  defendant  is  ready 
and  willing  to  set  off  and  alfow  to 
plaintiff  the  value  of  the  goods, 
out  of  the  monies  so  due  and 
owing  from  A, :  Held,  on  spi^ial 
demurrer,  that  the  plea  was  good. 
Carr  v.  Hinchlrff,  T.  6  G.  4. 

Pa^eM? 

39.  In  a  declaration  in  quare  impe* 
dit  the  right  of  presentation  to  a 
perpetual  curacy  was  stated  to  be 
*'  in  all  the  householders  andTieads 
of  families  in  a  township  and  the 
heirs  male  of  A.  M.'S  body,  -and 
such  other  of  Tiis  kindred  of  Mood 
as  should  have  any  lands  in  the 
township,  or  the  greater  number 
of  them,*'  and  it  was  avertied  that 
the  chapel  being'  vacant  oni^  B* 
#as  duly  nominated  and  elected 
ministet  by  the  phdntifi,  being 
the  greater  number  of  the  house- 
holders and  heads  of  AoMien^ 
the  township,  to  vrhtim  the^  no- 
mination and  election  df  the  mi- 
mister  then  bel^onged :  Hdd,  after 
verdict,  that  the  declaration  was 
1)ad,  inasmuch  as  it  dfd  not  state 
that  the  heirs  mde  of  A.  ?f .'s 
body,  and  such  other  of  his  kindred 
or  blood  as  had  lands  in  the  town- 
thip  concurred  in  the  nominKtion, 
or  that  they  were  in  the  minority, 
or  that  there  were  no  stich  per- 
sons. Farnwor^  and  Others  v. 
The  Bishop  of -Chester  truiOHkers, 
r.  6G.4.  555 

40.  A.  paid  a  nominaH  tent  to  the 
king  ibr  1000  acres  of  WoodBland, 
the  wood  being  all  reserved*  to  the 
crown.  During  four  months  iirdie 
year  A.  eythrttsed  the  prhrft^e  of 
shooting  over  the  fand,  aa8*1fr  his 
permission  anbthchr  p^f^tottoook 
the  grass :  tield,  ttratthebajhooent 
of  the  i^ent,  ttife  toeftisi'  ^  the 
privilege  of  shbod^^ind  tl^tak- 
'  ing  of  &e  ^"ids  vftt  stiHSftiit  evi- 
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^ ..  dense  to  shew  tbal  A.  was  in  the 

..  actual  possession  of  the  land,  so 

as  to  entitle  him  to  maintain  tres- 

Eass.     A^  occupied  under  a  parol 
.  cence  from  the  crown,  and  the 
rent  paid  by  him  was  much  less 
than  one-third  of  the  annual  value 
of  the  land:  Held,  that  as  A.  had 
DO  legal    conveyance    from   the 
crown  by  matter  of  record,  and 
as  the  rent  reserved  was  not  one- 
third-  of  the  annual  value  of  the 
land,  as  required  by  the  1st  Annct 
sL  1.  c.  7.  <•  5.  he  had  no  legal 
,..  right  to  retain  possession  of  the 
land  OS  against  the  crown ^  but  that 
■  as  he  occupied  with  the  pennis- 
sion  of  the  crown,  his  possession 
.  was  sufficient   to  enable   him  to 
.     maintain  trespass  against  wrong 
.,     doers. 

Semble,  that  a  person  who  oc- 
cupies crown  land  under  a  parol 
f      licence,  is  not  an  intruder.     Har. 
per  ?•  Charlestoorihf  T.  6  G.  4. 

Page  574 
.  41.  A  constable  arresting  a  man  on 
suspicion  of  felony  must  take  him 
before  a  justice  to  be  examined 
as  soon  as  he  reasonably  can, 
therefore  a  plea  justifying  a  de- 
tention for  three  days,  in  order 
•that  the  party  whose  goods  had 
been  stolen  might  have  an  oppor- 
tunity of  collecting  his  witnesses 
and  bringing  them  to  prove  the 
felony,  was  held  bad  on  demurrer. 
Semblet  that  a  constable  cannot 
..  justify  handcuffing  a  prisoner 
unless  he  has  attempted  to  escape, 
or  unless  it  be  necessary  in  order 
to  prevent  his  doing  so.  Wright 
▼.  CouH  and  Others^  T.  6G.  4. 

596 

.  43»  Where  a  lease  cokitained  cove- 

jQimta  to  keep  the  premises  in  re- 

,    (air»  a^d  to  r^epair  within  three 

tnontlisi  after  notice,  and  a  clause 

of  r^-entry  tor  breach   of  any 

^venanty  and  the  premises  being 

qui  of  repaiTy  the  landlord  gave  a 

.  a  mtice  Ho  repair  withla  three 
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months :  Held,  that  t|ns  was  a 
waiver  of  the  forfeittire  iikdrrred 
by  breach  of  the  general  cove- 
nant to  keep  the  premises  iti  re- 
pair, and  that  the  hmdlord  ey>uld 
not  bring  ejectment  until  aftef  the 
expiration  of  the  three  months. 
Doe  on  the  demise  ofMorecrafi  v. 
Meux  and  Others^  T.  6  0. 4. 

Page  606 
43.  Declaration  in  assumpsit  eon- 
xtaining  several  counts.  Plea,  non 
assumpsit  infra  sex  annos.  Re- 
plication, that  before  and  at  the 
time  of  making  of  the  said  seoerdl 
promises  defendant  was  in  parts 
b'eyond  the  seas,  and  afterwards 
returned  to  this  kingdom,  which 
was  the  first  return  afler  his  mak- 
ing the  said  several  promises,  and 
within  six  years  next  after  such 
return  the  plaintiff  sued  out  a  bill 
of  Middlesex^  returnable  on  FW- 
dajf  next  af\er  eight  days  of  ^int 
Htlaryy  to  answer  the  plaintiff  of 
a  plea  of  trespass,  to  which  the 
sheriff  returned  non  est  inventus. 
The  replication  stated  various 
writs  continuing  the  process,'  but 
did  not  describe  them  as  iidias 
and  pluries  writs,  and  tTie  last 
had  an  ac  etiam  clause.  The  re- 
plication then  stated  that'  the 
first-mentioned  precept  was  sued 
out  by  the  plaintiff  wfth  intent 
to  implead  and  declare  against 
the  defendant  fbr  the  several 
causes  of  action  in  the  declnration 
mentioned,  and  accordingly  the 
plaintilFdid  exhibit  his  biQ.  There 
was  a  special  demurrer ;  and  one 
of  the  causes  assigned  was,  that  it 
did  not  appear  that  the  plaintiff 
had  returned  to  thi^  kingdom 
afler  the  making  of  the  said  pro- 
mises and^undertakiogs.  Semblei 
that  it  did  sufficiently  appear  that 
the  defendant's  return  was  after 
each  of  the  promises  mentioned 
in  the  counts.  But  held,  at  all 
events,  that  the  want  of  the  words 
.  each  and  every  ^  them  wais  not 
'         SX'4  asET^gned 


i/^W 


tMAmm- 


.hWW^f*^!  "tMI^'  «yi6cifn|  •di«Uqct- 
J  ^  ,K  UeH.  «(6Q>  /that  tiie  m;  etJAm 

].).'^<V?^oa  proc^Mi  and  tba$  fhe 
-^.^'  C0JUJQ>iiM[icea  need  aot  b«  by  alias 
^n*nd,pJ*»"^  write. 
I  f  -  .4i^ther  i>lea  .stated,  ibat  the 
.^.  jpIdntfC^iiaa  iinplejtdad.tbfi  de- 
,,..teR4ant  ia,  a  plaa  of  trespass  on 
\,  tii^  «44e  ,u}iaa  prpoMses  jn  a  court 
•.'i^oO^'^'^^^'^  til  the  island  pf  ^iit/ 
,..  jCnriMU>fiktr\.iQT  the  same  causes 
:  ^.of^aciiaa  at  tb«»se  meotioaed  in 

.xli^.dfidaratioa;  (bat.  the.  deiiend- 
[ ,  .aaX  pleaded  aon  assunnsitf  upon 

.  wbich  i«stt&  w^  joined, .  and  the 
.  jurjr  tound  for  tlie  deftendant,  with 

.  .^900.  ptnay  costs ; .  that  judgment 
;,.  ipcasipven  for  the  defendant  apon 

.  ,th^.  verdict,,  and  that  that  judg- 
j,  .jneiit  was.  af^rwards  affirmed; 
.,.  fir^lj^hy  a  court  pf  osror.ia  the 
.;  ..if)a(i4'  1^  afterwards  by  the  liing 
(,.  i«i..coupcil;  Held,  timt  this  plea 
,,  ;,wsu|  bad»  inasmuch  as  it  did  not 

<^  fMP^T  )^^  ^^  jut^nnent  at  Saint 
U<i^}ih^fipfihcr»  was  boal  and  con- 
i!j.{ic^i|^^  ia.tbe.coloDy  itself,  so  as 
,v4^  )^^  tlie,4>laiqtiff  from  anotfier 
• '.  taction  there.     Plummer  v^  JVpod- 

H',^9€k  2;  6  a  ♦. ..        .  P^e  625 

<M*fTbe- .goods  of  ,>!«  verv  helped 

g^^Pftffei  a  ti.  f^^  and  the  judgment 
.y.-^Q^d^jor  tiiok  a  bill  of.  8aie  fro.n 
|,^U)^}i(hf:ril}^  ai^  after ivards.  «old 
.^/j^l^e'tgf^iW  to.Z?.y  who  put  a  uian 
voifH^!P^^x^^<>i>«  but  the  gooiUre- 
.ot'^'^P^  io.(4«*i(  l^^^u&Cy  and  wen- 
l^,j,^s^^by  iiiu)  as  before  the  ^xvcu- 
^n^tiuU^ .:  The.  circuiustauce  of  the 
^^.^ei^cij^tion  wgs,..h(jWQver,  itotorj- 
^,,,fiim.M  Uie  neJgUbourJuxuL  An- 
,  ...fOi4i«^  juf^meot  cr4;ditor  issued  a 

•ti  ft^jf^V"**^.*"*^  ^'*  wn<^«r  which  the 
^^.stieclff  ^'i;&ed  the  goods^  In  tres 
,,,  pa.s$;4gain;Jt  .him  by  B.:  Held, 
.,.^hat  the  jury  were .  properly  di- 
.  rretU^itl.iQ  give  a  verdict  for  the 
,.^  plainuif  or.the  defeadant,  as  they 
^^,sl>piil^  berof  opinion  tiiat  the  par 

.,.4ciwi9^;b)r  £^  waa  boai  64s  or 


Q^rwis^t-fo^-^lliA^  }/MlB  |0)pda 
were.boilll  Ma^ba^t.^iii^^d 
for  wfth  his  money,  ilie  sale  was 
iu>t  cemlesild  i^«id  b^^^  fdl^W 
iK>«ti|uiia((.  A^  ^jqt)^  4beL  itf»..of -ihe 
property.  .  ,La^iwr».*  Bmimnfji' 
ap.4*  Pi«9«52 

4^  -Cafie  for  sjaiiden  ^D^aMion 
atpted  that  plaiotilf  «a& -caUoiilor 
and  treasurer  of  aeitam  ^Is^  Jiad 
that  de&ndant  apokf  of  ^md  <  cmr 
.cerning  plaiatiff,  asaiwh  treaaurer 
and  coUectiOf,  eanain  w^vds, 
^  thereby  meaaing  that  the  plain- 
tiff,  0$  $uch  t^Mttiur  eHd}»iV/fiter, 
had  been  guilty  oi^  4rc.»;  M?hl, 
that  the  plaiatifF  was  ^o^MUby 
the  inueuAi  <lo  prav^  tbat  hvwas 
treaaurer  oWcalkct^r^  lieUers 
V.  TiU,M^^O.A.    ^  .\^ 

46*  Wher/ei  in  case  ag«inat,a  fheff^ 
for  .removing  goods  seiaed.40pder 
a  )L  U  JHtb<ait  aRtsfy  vig.thf  iapd- 
•  lord  lot  the  rent  due  U»  hii%  the 
declaration  alleged  tbf|t  t%^'  &. 
i«^ttU  out  iOf  K.  B^  aad  cbe  writ 
produced  in  evideace  app^ariafl  to 
hav.e  issued  out  of  &4*.-  H^t 
that  this  was  a  fatal  jui^iance* 
Sheldon  V*  fVhimker  aa<i  AnOJ^er, 

4.7.  Trespass  for  dfinng  a  caniage 
against  the  plaintiff's  aun  and'aer- 
vaat,  whereby  plaiatiff.wai  ,4t- 
prived  of  bis  aervicea^^md  wasput 
to  ex|>ence  ia  obtaining  his  caie. 
The  cliild  vas  tmo  yeara.and  a  half 
oldi  And  the .  plaintiff  iniighi  tl^ve 
placed  him  id  an.liaspita|«  which 
would  apt  have  oocassioned.^any 
eitpenoe,  but  preff^x«dtMMing^im 
at  hoiue.;  lield»ith|U  th^.J^  of 
service  .was  tl^  gift  .of  tba  action, 
and  that  tiie  child beidg  iqf^pijlble 
of  performing  ang|(  .seryiee^  bf.fea- 
&oa  of  jiii^  tender  *  aget  the  #o|ion 
was  not  iDaintaiaabi^  pai(|ic«d9rly 
as  .U9)expei|ca  bad  »bfijepi  Mica- 
sarily  incui:fed«  :■. :  rrv  r^v  .j 

QA<cry»    WWber.  t)M|  /a|her 
might  Ji^e  mamtaiiifid  \a)^piipial 

had 
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49.  An  ttiftiOA  tnay  •  be  ttiaitieiiihed 
'•'Ibyttie'sHem)  paitAdf^  of  a  firm 
/^'upon  a  gtmrantj  ^ven  to  one  of 
••'•^CMdy^f  there  be  evidence  that  it 

«'#M  |H«n  fbr  tli«  benefit  Df  all. 
''''&ittttt  tmd  Bifdenhtm  r.Hand- 
'■iefi'M.6G.4f.  664 

'49.' In  an  action  for  false  impriison- 
' '  ibent '  against  a  jastice  of  the 
^- 'peace.'  'The  notice  required  by 

''•%he^^G.9.  C.44.  was  sigined  T. 

*  and  W.  A  Wittiams.  The  names 
«i'  of  the  attornies  for  the  plaintiffs 
'-'  '  wer«  Thymus  Adamx  WiUianu  and 
^^  m//iiHii  Adams  IViUinms :  Held, 
''^tbik  the  -notice  was  -sufficient. 
';  ^  Barnes  v.  Sw£/2,  M.  6  G.  4.  681 
^M'  Tresspass  against  three  for  as- 
'  >'8Milt  and  battery;  Plea,  not 
-^  gailiy,  by  'alt ;  by  the  third,  a  jus- 
^'  tificaeion  in'  dmnce  of  his  free- 

*  b6ld.>  HepHeation,  that  he  used 
^'  more 'fdfce  than  was  necessary. 

ftcjoittder,  that  nil  the  defendants 
''  ^d  not  use  more  force  than  was 

necessary.     Demurrer  and  join- 

'der;  Hekl,  that  tiie  repNcation 
>  Was  good,  and  the  rejoinder 'bad. 
'  'MofToto  ^.  Betther  and  txbc  Others, 

M.  6  G.  4.  70* 

01.  Where,  in  covenant,  a  defend- 

*  ent  craves  oyer  of  the  deed,  sets 
iC'out,  and  pleads  non  est  factum, 

*'the  deed'  so  set  oat  becomes  a 
;    part  of  the  declaration,  and  the 

'  oMy  question  at  the  trial  upon  the 

"Issue  IS,  whether  the  deed  set  out 

w«s  executed  by  the  defendant. 

"Covenant    td    deliver    timber 

' '  (grawmg  on  the  premises)  suf- 

'   ficieat  for  the  repairs   thereof; 

.  averment,  that  there  was  timber 

* '  g;nowing  on  the  premises  sufficient 

'    for  the  repairs,    but   defendant 

'hmi  not'  deUvered  it.    Plea,  that 

there  was  not  timber  growing  on 

'•thfe  premiv^  tafRcient  and  pro- 
^'  jMT fbr fbe-Mpairs.  fsstte  thereon. 

^eiahlei^'4air  th^covvfiaiit  meant 


' » I 
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that  thb  timbi^  sitbiild' S^^MIei- 
ent  in  quality  ajB  well  as  quantltj, 
atMl  that  the  plea  Waa  gbod,  (not 
hating  been  demarred  to,)  With- 
out stating  that  therfe  was  -not 
timber  sufficient  foir  any  part  of 
the  repairs.  SnrB  v.  Sndi  tnd 
Another,  M.  6  0. 4.  P^ge  741 
&L  Indictment  for  milawfdny,  wil- 
flitly,  Arc.  interrupting'  and  "ob- 
structing, in  the  parisb  church  of 
A,,  W,  C,  clerk,  in  reading  the 
order  for  the  burial  of  the  dead 
and  interring  the  corpse  of  £).,  and 
for  then  and  there  unlawfully,  and 
by  threats  and  menaces,  prevent- 
ing and  hindering  the  boriid  of 
the  said  corpse  Recording  to  the 
rites  and  ceremonies  of  the  church 
of  En^and:  Held,  in  arrest  of 
judgment,  that  the  indictment 
was  bad;  first,  because  it  did  hnot 
appeal  that  C.  was  a  clerk  m  holy 
orders  at  the  time  of  the -interrup- 
tion, or  that  he  had  a  ^^ifc^'  to 
bury  the  corpse  of  Z>.  7n  "the 
churdi  of  .^. ;  secondly,  badteae 
the  threats  and  menaces  tised 
should  have  been'  specifiied  in  ^e 
indictment.  The  King  ytithtkre^ 
M.eO.if.  «02 

53.  Declaration  by  the  alaigiiees 
of  a  bankrupt  for  goods  sold  t^ 
the  bankrupt,  alleging  prtmiisea 
made  to  him  before  his  bank- 
ruptcy ;  also  on  an  accottnt  itated 
with  the  plaintiff,  as  aiteignees. 
Plea,  a  former  action  broupit  by 
the  bankrupt  upon  the  same  pro- 
mises before  his  bankruptcy,  -and 
still  pending :  Held,  on  deinttrrer» 
that  the  plea  was  bad ;  first,  be- 
cause the  former  action  couMnol 
be  brought  upon  the  account 
stated  with  the  plaintiff  as  assig- 
nees ;  secondly,  because  the  as- 
signees were  not  comnetent  to 
continue  the  fbrmer  suit  if  they 
wished  it.  Biggs  and  Others^  As* 
signeeSf  v.  Cox,  Af.  6  G.  4.       dSO 

54.  A  tenant  held  undet^  adiemise 
fWim  the  SOtii  day  df'Abrdltfor 
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PbEAiuye. 


FQOR^I^A^tlH 


.•D«rjeijv,tlifta  next  eowiiiig^.and 
Adly  1^  be  cooiplate  and  ended, 
Mid  so  (torn  year  to  year^  for  so 
*  long  as.  the  landlord  and  tenant 
should  rsMiectively  please.     The 
tenant,  aner  having  held   more 
.  than  one  veary  gave  a  parol  notice 
to    die   iandlordf   less   than  six 
months  before  the  25th  day  of 
Marehf  that  he  would  quit  on  that 
.  day,  and  the  landlord  accepted 
ana  assented  to  the  notice :  Held, 
on  demurrer  in  replevin,  that  the 
'leaancy  was  not  thereby  deter- 
minedf  there    not   having    been 
-  either  a  sufficient  notice  to  quit, 
or  a  surrender  in  writing  or  by 
operation  of  law,  within  the  mean- 
ing of  the  statute  of  frauds. 

UMt  secondly,  the  tenant  hav- 
ing holden  over  after  the  expir- 
•atioo  of  the  time  mentioned  in  the 
notice  to  quit,  that  tlie  htndlord 
was  not  entitled  to  distrain  for 
double  rent  under  the  stat.  11  G.2. 
c  19.  «.  18.,  inasmuch  as  that  sta- 
•.4iite  applNkd  to  Gases  only  where 
Um  leoant  had  the  power  of  de- 
•teeminiiig  his  tenancy  by  a  notice, 
and  where  be  actually  gave  a 
▼alid  notice  sufficient  to  deter- 
.'  mine  it«  JiAmione  v«  HudUston^ 
Chrkt  a*  ^  G.  4t.  Pa£[e9SS2 

56*  An  act  of  parliament  for  incor- 
.  poenting  a  gas  light  company  en- 
t  ^  Mted«'  that  all  the  costa  of  obtain- 
.« 11^  that  act  should  be  paid  and 
,.^  disohaii^edottt  of  the  monies  sub* 
'raorihed  m  pi>eference  to  ail  other 
t  payments:  Held»  that  the  attor- 
.,  nies'who  obtained  the  aot  misht 
maintain  an  action  of  delMk  founded 
:  upon  the  statute  for  their  eosts. 

The  dedemtion  contained  other 
4)0wilSt  stating  that  the  defiend- 
M  mtm  were  uukhted  to  the  plaintiff 
:  fiar  work  and  labor,  &c.:  Held, 
^  upon  general  demurrer,  that  even 
\  assiiftapg  that  a  corporation  could 
»  not  contract  but  Dy  deed,  the 
I  omfmion  toset  oui  a  deed  was  a 
I  iiiiei»^nttar  of  £eniit  and  (here* 
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Anre  ground  of  special  dsmnmr 
only*  TiUon  mnd  PtesUnh  GemU^ 
Sfc^  V.  The  Totitm  of  fVarvaick  Gom 
Ligk$  Campmnyt  M.  6  G*  4.    . 

PlsgeMS 

PLEDGE, 
S$e  PAnTKXBSBXP,  2. 

« 

POOR  RATE. 

1.  The  proprietors  of  certain  Lime- 
stone quarries  agreed  to  ddiver 
to  a  canal  company  yearly  such 
quantities  of  good  limestone  as 
the  canal  company  should  direct, 
at  the  rate  of  7d.  pec  ton»  and  if 
they  should  at  any  time  ne^ect 
to  oeliver  the  quantities  reqiured, 
it  should  be  lawful  to  the  comnany 
to  enter  into  or  upon  the  lands  or 
limestone  quarries  of  any  of  the 
proprietors,    and    to    take  auch 

auantities  of  limestone  as  they 
lould  think  proper^  piiyiog  Sa. 
{)er  ton.  The  proprietors  of  the 
imestone  quarriea  having  failed  to 
supply  the  limestone  required,  the 
company  entered*  and  contmued 
for  more  than  tw«nty  y^ars  to 
work  the  quarriest  and  take  the 
limestone  at  2dy,  per  ton:  Held, 
however,  that  the  company  had 
not  any  exclusive  occupation,  but 
a  mere  privilege,  and  conaeqaently 
that  thiiy  were  not  liable  m  be 
rated  to  the  poor*  Th€  Kit^  v. 
The  Trent  and  Mersegf  Ni^vigetkm 
Company,  £.  6  C  i.  57 

2.  By  a  canal  act,  the  proprietors  of 
the  O^sfrrd  canal  were  ompowered 
to  cake  a  certain  sum  per  ton  per 
mile  upon  all  goods*  »y  a  snbse- 
qoent  aot  for  making  a  new  canal, 
reciting  that  it^  was  apprehended 
that  the  making  of  the  intosded 
canal  would  be  injurioMS  to  the 
proprietors  of  the  Ojj^erd  moalf 
and  that  it  had  beepitli|0med  ^that 
an  indemnification  sboold  be  made 
to  thees,  as  a  coq^pynsatign  fiir 

such 
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^  instead  of  the  mileage  duty  pav- 
kble  to  the  proprietors  of  the 
Ox/hrd  canal)  it  ftliould  be  iatrful 
fot  them  to  take,  for  all  coals 
which  should  pass  from  the  Oxford 
canal  into  and  upon  the  said  in- 
tended canal,  so  much  per  ton, 
without  any  trgard  to  the  dis- 
tance the  same  should  pass  along 
the  Oxfbrd  canal ;  and  for  ail 
other  goods  which  should  pass 
from  any  other  navigable  canal 
into  and  upon  the  Oxford  canal, 
and  from  thence  into  and  upon 
the  said  intended  canal,  or  from 
the  intended  canal  into  and  upon 
the  Oxford  canal,  and  from  thence 
into  and  upon  any  other  navigable 
canal,  a  certain  other  sum  per 
tx>n,  without  regard  to  the  dis- 
tance the  same  should  pass  fVom 
the  said  Oxford  canal  i  Held,  first, 
that  the  proprietors  of  the  Oxford^ 
canal  were  rateable  to  the  poor  in 

'  respect  of  their  milelige  auty  in 
e^erjr  parish '  through  which  the 
canal  passed. 

Secondly,  that  they  were  Ihible 
also  to  be  rated  in  every  parish 
along  which  the  canal  passed  for 
a  proportion  of  the  eompensiition 
duty.  The  King  v.  The  Oxford 
Canal  Company^  E.  6  G.  4.  Page  74 

3.  Where  an  inclosure  act  enacted 
that  the  tithes  of  a  certain  parish 
should  be  extinguished,  and  that 
-jn  Hea  of  them  the  commissioners 
should  award  to  the  rector  a  cer^ 
tain  annual  rent,  equal  iii  value 
td  a  certain  portion  of  the  lands 
in  the  parish,  to  be  paid  by  the 
owners  of  those  lands  in  such 
propoitions  as  the  commis&ietTers 
should  award: "Held,  that  the 
fector  was  Hable  to  be  rated  to 
the  poor  in  respeet  of  this  rent  or 
annual  payment,  tfm  vet  not  hav- 
ing expr^s^y  exempted  it  from 
that  burthen.  The  King  v.  Bolder Of 
<:ierk,T.e&A.  4671 

4.  The  btttgemei  of  IMiinghamf 


«md  the  otcupter«o#^BHlsl«iit- mes- 
suages tliere,  had,  as  9i!icH,  f^^r  a 
certain  poition  oftheyeikr,  a  i^hfc 
to  turn  cattle  into*  certain  Bmdn^ 
and  to  exclude  duritrgthfit  period 
the  owner  of  the  aoil  s  Hera,  that 
this  was  a  mere  r?ght  at  coitimon, 
and  not  Tateeble  to  the  relief  of 
the  poor.  The  Kin]^  v.  Churdhill 
and  Booth,  AT.  6  (?.  4.  Pag)?  760 
5.  Several  partners'  of  a  firm  earried 
on  a  branch  of  their  business  in 
the  paHsh  of  j4.  by  means  of  a 
foreman  and  other  servants  who 
resided  in  the  paHshj  in  a  house 
part  of  the  premises  where  the 
buslmess  was  earned  on,  bikt  no 
one  of  the  partners  reisided  hi  that 
parish :  Heid^-  that  they  w^e  not 
rateable  to  the  relief  of  t1i^  poor 
in  thatp&riffh  In  respect  of  their 
stock  in  trade  thti^.  Re»  v.  9hrtk 
Curry,  M.  6  G.^.  958 

PRACHCR 

1.  It  18  not  tiecessarr '  that  there 
should  be  Mteen  mysbMWeen 
the  teste  and  retarn  of  a  writ  of 
error.   Laidler  r.  FditeryEl  6€r.4. 

116 

2.  Defeiidant,  by  fiihptak^,  ptetfded 
the  general  isiiue  'tx>  fliree  faislead 
of  four  counts.  PlairitiffY^lM; 
defendant  then  Aneadfed  hi»  plea 
by  extending  it  M  thto  fmurth 
count.  Plaintiff  not  lMViog>/re« 
pHed  to  the  amended  f/Iea^'  al«> 
though  mled  so  toi  do,  dmtitbnt 
signed  judgment  of  ti<fti^M«|  to 
the  wliofe  adifont  HeM,' ll)iii>thi8 
was  rrregular.  Dwd^  V«  €9oket 
JB.  6G^4.  135 

S.  Whefe  a  priflob^  fo  l>might  up 
under  a  hwea^corptts  tened  at 
common  hiw,  he  ittay  contfis^ert 
the  thith  of  the  return  by  >irtue 
of  the  56€I^S«  t.lffOi  ^.'%*  Ex 
parte  Beeching  tmd'  OikiH^  E. 
6G.4.  ^186 

4*  Where  a  statute  g|vM  ivfMo  da- 
laag^  the  piaintirto  ^mMM  to 

tbrie 
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j^^Uur^  txfxkp^  tb/?full  ADOfoiu^t  of  the 

J  .Wa^e^%^^    by  Ae jury.  BucUc  \ 
,  jVp,  2j«««,  jE-  6  G.  4f       /  *^ge  154 , 
5,  A  tnotioQ  for  a  new  trial  citnoot 
'^  1>e  oaade  after  a  motioo  ia  arrent . 
*[)ot  judgmeoU     Philpoi  v.  Paee^i 

•:i:.6aV      •    "^  ,    ?6o 

^..  In  ejectment  for  premises  whi<:h 

had  been  demised  on  Tease  to  one 

\\  person  who  had  underlet  to  others, 

.  'it  Was  held  to  be  necessary  to 

*  aerve  9^\  the  under-tenants  with  a 

copy  of  the  declaration.    Where 

the  tenant  of  a  house  locked  it, up 

and  quitted  it,  and  the  landlord 

three  months  afterurards  fixed  a 

'  copy  of  a  declaration  in  ejectment 

to  the  door :  Held,  that  the  service 

'.  was  not  sufficient,  but .  that  the 

,^  landlprd  should  have  treated  it  ba 

9^  vacant  posses&ion*  DoCf  d.  Lord 

^  JPaHington  v.  Cod  and  Oihers,  E. 

^6.G.4.  259 

7«  A  rule  for  costs  for  not  proceed- 

\  iOfi  to  trial  may  be  obtained  after 

^ '«  rule  fbr  judgment,  as  in  ca^e  of 

Va.  noosuit  has  been  discharged. 

1  TUkpiw  V,  fViaiam^E.  6  G.  4. 

;  ■   ,,  260 

&.,^^erQ  several  persons  are  con- 

vicWd/of  a  misclemeanor,  a  new 

'(^a^  cannot  be  moved  for  unless 

.they  are  a)I  present  in  court ;  and 

it  is  not  a  SuflScieht  excuse  for  ab- 

^  Aence  tliat  they  are  in  custody  on 

ciyil  prbcess.  The  King  v.  HoUing" 

'J,Wj7'W  Others.'  T.  6  G.  4.    3*29 

s^By  tlie  lurat  to  an  affidavit  of 

'  uebt  made  bv  a  foreigner,  it  was 

certified  by  the  signer  of  the  bills 

•f  MuMueit  that  the  afidavit  was 

^  intfirpf eted  J>y  J.  C.,  professor  of 

^  taii^guages,  Ae  having  first  sworn 

^'tjiat  He  unuerstoud  th^  English 

J.  and  French  languaj^es,)  to  the  de- 

*\ppaenti  who  was  afterwards  sworn 

^^.U>  th|q  truth  thereof  s.  this  was  held 

;  to  be  sufficient.    Bosfi  v.  Solliers, 

:T-6C;,4  '  358 

lOt  After  .a  Judge's  order  making  it 

t  f'^Pf  radvefor^a  d^endant  to  plead 

-soil 
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...witbiii,t^at  ^er.tbe^plwptif ^naj 
..sign  j^4gfweft.;WiJi!ioaJ.:«ivvM  a 

rule  to  ,p|eiMt    ^w.  ▼-»  V^wfy» 

U*  The  CpAirt  will  not  order  ^iu4g- 
ment.roll  to  be  {akm  oS  thie  file, 
y  though  it  was  not.carriied  on  for 
tfrenty  foui;  yean  after  the  Jui)g* 
ment,  that  bawg  been  legulfrly 
docketjod.  J3arToip««^attVii<ira^. 
y«  Crcjftn    Marsden  v.  S^mpp  T- 

.  6G^4-    .  sa» 

12.  A  {Clause  canpot  be  reroovedby 
habeas  cofp^s  cum  pausa  from  .an 
inferior  court  uo«e«s  the  iefead' 
ant  is  actually  or  coostructlTely;  in 

custody*  r.  • 

Where  a  c^ertion^  issued  to  re- 
move a  cause  ftom  an  tni^or 
courts  and  th<^  \  court  .below  jre- 
turned  a  copy  of  the  reecho, ,  and 
not  ,the  jracord-its^f*  this  po\v% 

,  quashed  the  writand  return,  -ana 
awarded  a  procedendo.  Palmer 
and  Another  y,  Fgru/^  and  BeU, 

,r*6G.4.         .  401 

13.  Where  a  defendant  removes  a 
cause  from  an  inferior  court  bji 
certiorari,  the  plaintiff  is  not  bound 

.  to  follow,  the  auit»  and  .tbe  de- 

fendant  cannot  .sign  judgment  of 

.  non-pros  for  want  of  a  declaration. 

CUrk.M.  The  Ma^or^  4rc.  qf  £er- 

tvicit»  Af.  6  G.  4  Gfl9 

14.  Where  a  defendant  is  ousted  on 
quo  warranto^  ihe  prosecucor  is  en* 
titled  to  the  writ  of  mandamua  for 

.  a  new  electioiv  if  l^e  Applies  in 
-reasonable  time.  If  be  does«iiot, 
the  defeadant  is  entitled  to  mqve 
for  the  writ. .  Th^  Hhg  V^' 
ill.  6jG.*4.    ...... 

15.  Where  a  ynotion  is  made  ii^  a 
.cause  removed^  to  K»3.  by  writ 

of  error,  the  affidaviita  must  be 
,  entitled  in  jhe  cause  Jn  error,  and 

not  in  the  original  causeh.  Ga«4^ 
v.  Rogier,  itf.  6  u.  4.;, .  S62 

16.  Where  a.oourtqf/requ^fSf'  act 

.enables  a.  .defejida9t  ^  4fip^^l^  * 
plaintiff  of  his  cosjk^jf^im^  ^  a 
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PRACTICE. 

X^lriale  hfa  appficdtlon  Wtftat  pur- 

^  jfot^pnmpvjfWaHithibrtu  motion 

'   to  enter's  suggestion  to  deprive 

''  the  phiintiiF  of  costs  miglift  bkye 

^''heeit  made  in  Easter  term,  but  ih* 

*   stead  of  that  a  negoctation  respect- 

"  Ing  the  casts  yfts  tfien  etitered 

into/  and  the  motion  was  made  in 

'iVinHy  term,  Hefd  that  it  was 

■  too  late,  ^fftppetie^  v.  Lamgi'M. 

6  (9: 4.  Page  863 

17.  V^  bail   do  not  justify  in  four 

v  dtiys  after  exceptbn,  the  )>]ainttff 

'   is  at  liberty  to  proceed  upon  the 

bail  bond,  afthough  from  the  bail 

'  having  been  pat  in  sooner  tban 

was  necessary,  the  rule  (or  briog- 

^irfg  hi  tffe  faiody  has  not  expired, 

^  and  the  sheriff  is  not  liable  to  an 

.  attiflchmeat.     Bond  v.  Evam^  M. 

|&.  A  Judge's  order  fljr  a  stay  of 
proceedings  must  be  drawn  up 
forthwith.  Delay  in  drawing  it  up 
operates  as  a  waiver  of  it.  Charge 

-  dnd  Others  v.  Farhali/M.  0  G.  4. 

^       '  '865 

t^  An  affidavit  to  hold  to  bait  made 
befbre  a  British  consul  in  a  foreign 
country,  stated  that  the  defendant 
was  indebted  to  the  plamtifF  iii  a 
certain  number  of  pounds  sterling: 
Held,  that  the  affidavit  vfas  insuf- 
ficient, inasmuchas  if  did  not  ap- 
pear with  certainty,  whether  the 
defendant  was  indebted  in  British 
or  in  Irish  sterling  money. 
Qas»re,  If  a  British  consul  in  a 

*  foreign  country  has  authority  to 
administer  an  oath.  Pidtarao  v. 
Maehadoi  M.  6  Q.  4.  886 

^.  Where  a  defendant  in  Replevin 
avows  as'  landlord  for  rent  in 
arrear,  and  obtains  a  rerdtct,  he 
IS  entitled  to  doilfble  cbsts,  al- 

'  though  the  action  be  really  and 
boiia  fide  brought  to  try  the  title 
to. the  land. 
Ute  true  mode  of  estimating  the 

'^  amount  of  double  costs  is,  first  to 

'  allow  the  defendant  the  single 
^ts,  iiuSizding  tbe  espences  of 
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IftUMciPAL  AND  AGENT.  Wk 

wTtnesses,''c6un8(^l^  lles^'  ^2.^  liid 
then  to  atl6w  him  one-half  pfxha 
amount  of  tne'srngf^  costs/ Mffth- 
out  making  any  deduction  oti'^i^ 
count  of  counsels*  oi^  court  ftes^ 
^d.      Stanitahd  v.  L^ttlUmy  Mm 

6G.4.  ^ag^P^ 

^I.  When  In  ejectment  a  persoh  ob- 
tains a  rule  to  defend  as  landlbVdi 
the  plaintiff, '  nevertheless,  t|lay 
'  sign  judgment  against  the  caSuu 
ejector,  but  may  not  take  out 
execution  without  further  ard^r: 
Held,  that  after  verdict  and  judg- 
ment against  the  landlord,  exe- 
cution may  be  issued  against  him 
without  any  further  order  of  the 
Court,  Doef  dem*  Lucy  y,  Bennett, 
M.6G.4.  897 

2Z.  Process  being  returnable  on  l!he 
.7th  November^  the  time  to  pu^in 
bail  expired  on  the  11  thi  ub  nie 
lOthj  defendant  obt^qed  a  pislok 
nisi  to  set  aside  process  and  Iftay 
proceedings,  on  th6  gVoOn^  of 
misnomer.  This  roli  was  Am* 
charged  with  costs  oA  the'^sfst. 
On  the  2^d,  an  assigrtmi^bt  of  the 
bail  bond  was  taken,  and  pr^«^dj) 
ings  had  under  it,' and^&n  tbtf 
same  day  the  defeUdatit  j^'iit'in 
bail:  Held,  that  the  d^eh^ni 
had  not  the  whole  of  th^  ^d  ^ 
put  in  bail,  and  that  th^  a^iib- 
ment  of  the  b^  bond,' ax)d  the 
prOceediogs'bad'  under'  it,'  were 
regular*     Si.  HanUAre  V.  Biiinu 

PRINCIPAL  AND  ACJBNT^ 

1.  Where  goods  weve  pheed  ih'iiia 
bands  of  a  flictor'fbr  salej  '«i(nie 
indorsed  the  bills  of  ilidhig  to  ine 
defendants,  who  thereupon"  Ac- 
cepted a  bill  for  hh»,>d  ^i^'Iat 
the  same  time  dlrectcfd  tbe  oe- 
fendants  to  ^ell  the  goods,  j^ 
reimburse  themselves  tn^'ijCft^otint 
of  the  bm  out  of  the'-pttTcebdrf 
Held,  thai  the  defendants,  hittbff 
sold  the  goods,  tMitdd  moitr^ii^d 
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Ibr  tUM  iB  ttfover  Irf  the  original 

'  SttmMe.  ThM  he  night  have 

•  Jddntaiiied   moiiey  had  and  re- 
ceited  for  the  proceeds,  and  that 

-  the  defeodams  couid  not  have  re- 
"  tained  the  amount  of  the  money 

•  advanced  to  the  factor.   S$iemeid 
'  t.  HMen  and  Another^  E.  6G.4. 

Page  5 
%  Bjr  power  of  attorney  the  colonel 
of  a  regiment  appointed  A.  B,  his 
.    true  and  lawful  agent»  for  him  and 
in  hia  name  to  ask,  demand,  and 
reeeiTe  from  the  paymaster-ge- 
neral of  the  forces  all  such  pay 
and  allowancea  as  might  become 
due  and  payable  unto  hkn,  the 
colonel,  the  commissioned  oflicers, 
non-commissioned    officers,    and 
privates  of  the  regiment.    A,  B, 
navH)g  received  a  sum  of  money 
'  from  the  paytx^ter-geoeral  under 
'  M§  aothority,  afterwards  became 
'  hanhrupt,  the  colonel  being  then 
'  indicted  to  him  for  clothing  fbr- 
'  tttshed  to  the  r^ment:    Held, 
'•that  An  B*  must  be  taken  to  have 
"^oTte^v^  the  money  from  the  pay- 
msitei^-generitl  in  his  character  of 
<-  agent  to  the  colonel,  and  that  the 
l&er  was  entitled  to  set  off,  in  an 
action  brought  by  the  assignees 
.^.io^  afjum  due  for  ciotbiog,  the 
monies  received  from  the   pay- 
ma^n^-tten^al  by  the  i^ent  before 
his    bankruptcy,      Knovdes    and 
^  Others,   AsHgneti  <yf  GUpin\  v. 

-  Stf  A*  Mnmand,  hart.,,  E.  6  G.  4. 
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S^**^.,  resident  at  NnpIeSf  sent  an 

'•fyrder  to  M*  and  Co.  hardware- 

-  iben  at  Birmit^amt  <<  to  dispatch 
•io  him  certain  goods,  oh  insurance 

-  being    elbeted.      Terms,    three 

•  monUia'  credit  from  the  time  of 
-arrival/'     M.    and  Co.  (having 

marked  the   package  wkh  ^^.'s 

ifiitiids)  disj^tched  the  g^ods  by 

-ibe  canal  to  Liverpool^  and  efect- 

^  ad  «o  itiatHrabce,  oeclaring  Ihie  in- 

immiiUit  bn,  m  At    At  idnrpeol 
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the  ^oods  were  delivered  by  the 
agent  of  lAf.  and  Coy  to>tfa^Maier 
of  a  vessel  bound  to  Naples^ 
througit  wh^ao  imliMncn<  they 
were  damaged:  Held,  that  the 
property  in  the  goods  vested  tn 
A*  as  soon  aa  they  were  dispatched 
from  Bifnnngkim,  asd4iait/ihe 
terms  of  the  order  did  not  make 
the  arrival  of  the  goods  at  Napki 
a  condition  precedent  to  A*% 
liability  to  pay  for  them,  and  that 
he  might  therefore  maintain  an 
action  for  the  injury  done  to  the 
goods  through  the  negligence  of 
the  ship-owner.  Fragmw  r,  Longf 
£.  60.4.  ^eSi9 

4.  Assumpsit  ^  0ood»aold  and  de- 
livered. Flea,  that  the  i^oods  were 
sold  and  delivered  to  tlie  defend- 
ant by  A»t  the  factor  end  agent  of 
plaintiff;  with  the  privity  of  plah- 
tlif,  as  and  for  the  goods  of  A.^ 
and  that  the  defhndaat  did  not 
know  that  the  goods  were  not  the 
property  of  A. ;  that  at  the  time 
of  the  sale  and  dehVerj,  A.  was 
and  stfll  is  indebted  to  dle^dant 
in  more  than  the  value  of  the 
goods,  and  that  defendant  k  ready 
and  willing  to  set  off  and  allow  to 
plaintiff  the  value  of  the  goods, 
out  of  the  ttODies  so  dne  and 
owing  fVom  A. :  Held,  on  special 
demurrer,  that  the  plea  was  good. 
€ttrr  V.  HineUiff,  T.  6  0. 4.    547 

5.  A.i  being  agent  for  the  grantor 
and  the  grantee  of  an  annuity,  de- 
Htered  an  account  to  the  grantee, 
by  which  it  appeared  that  he,  -die 
agent,  had  received  certain  pay- 
ments on  account  of  the  annuity; 
these  pigments,  in  fijct,  had  not 
bcaii  received:  Held,  that  die 
agent  was  bound  by  the  account 
which  he  had  delivered,  tmlesa  he 
couid  (hew  ihat  he  had  given 
credit  for  those  payments  by  mis- 
take* Skavb  andAwM&r^  A»k' 
nee$  ^Homardand  GMt,  v.  Pk^ 
<Ofi,  Af.'6  0;4«  715 
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QUARE  IMPH)IT, , 

-  JSie  9amema,  aud  Aomsv,  & 

PROMISSORY  NOTE, 
iSee 9x1.1,  OF  ExcHAMGEyS.  Stamp>1. 

PUIS  DAEREIN  CONTINU^ 
ANCE, 

See  Costs,  1. 

QUARE  IMPEDIT. 

In  a  declaration  In  quare  impedit 
the  right  of  presentation  to  a  per- 
petual curacy  was  stated  to  be  in 
aU  the  householders  and  heads  of 
.  ffunilie&in  a  township  and  the  heirs 
male  of  A.M.'a  body,  and  such 
other  of  his*  kindred  or  blood  as 
should    have    any .  lands   in   the 
.  tewAshipi  or.  •  the  •  greater  number 
of  them ;  and  it  was  averred  that 
the  chapel  being  racant*  one  B. 
was  duly  nominated  and  elected 
'  minister  by  the  pjaintiffs»  being 
^  the  greater  number  of  the  house- 
.,  holders  and  heads  of  families  in 
the  .township,  to  whom  the  nomi- 
nation and  electjoa  of  the  minister 
then  belonged  s    Held,  after  ver- 
dict, that  the  declaration  was  bad, 
inasmuch  as  it  did  not  state  that 
the  heirs  male  of  i4«M.'s  body, 
and  such  other  of  his  kindred  or 
blood  as  had  lands  in  the  town- 
ship, concurred  in  the  nomination, 
or  that  they  were  in  the  piinority, 
or  that  there  were  no  such  per- 
.,  sons* 

In  1631,  A»  M.  founded  a  chapel 

of  ease,  and  endowed  it  with  lands 

for  the  maintenance  of  a  minister, 

r  and  by  his  will  directed  that  his 

son  should  during  «his  life.have  the 

.,  nomination  and  election  of  the 

.  ministeri  and  might  by  will  or 

.  deed  set  djO^wn  th^  order  or  course 

.•  for  ^heoomf nation  and  electioni  of 

.  th.e  ministjer  fdler^his  death;  and 

;^if  he  should  not. set  down  any 

course  or  ordoTi  theipi  th^  miniiiter 
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should  bv  Aemi9«i#4  |tB4  fl^f^ 
by  all  the  householders  ax^  iMlitds 
of  fipuniUes  in  the;  towiu^ip^,  and 
thebeirsmaleof  his,  4-Jkf;,'i|4ip4y» 
and  such  other  of  his  kindred  pr 
blood  as  should  hav^  wajMfidfi  in 
the  township,  or  tbs  g^tfir  i|Hin- 
ber  of  them.  By  the  instrument 
of  conibecration  all  ti^^es,  fee^  nnd 
emoluments  whatever  on  burials, 
marriages,  Ac  were  jraserved^  tf 
the  vicar  of  the  parish.  Xhe.fon 
not  having  set  down  any  order  or 
course,  held  that  the  househgilders 
and  heads  of  families  in  A^tU^  had 
no  right  to  present  a  ourajLe  to  this 
chapel  without  the  cc^iseipt  of  the 
vicar. 

U  is  a  general  rule  of  law  that 
where  a  chapel  of  ease  has  been 
erected  wi^^in  the  time  of  l^al 
memory,  tk^  iiKWJbet^t  of.  .^e 
mother  church  is  entitled  ^,^he 
nomination  of  the  minister  unless 
there  has  be^n  a.  sp^^  igF0^ 
roent  to  the  contrary,  to  which  the 
parson,  patron,  and  ordinary  9fe 
parties.  Per  A^b^t  CX  J.  Fafp^ 
worth  and  Others  v.  The  Bishi?ptqf 
Chfst^r  and  Othfitf^  7.  €01^4^  ] 

P4g^^5 

QUO  WARRANTO,'     V 
5^C0IIMRAT10K,]«  MAimAMivn}2. 

REMOVAL,  ORDER  Ot. 

r  -  f 

U  An  ord^r  of  removal  was  dirf  #ed 
to  the  churchwardena /and  OF^r* 

.  seers  of  the  parish  of  L.  In  &ct 
Z.  was  a  vilU  mA  th^ne  werf  nt^ 
churchwardens  in  its  Heldf  ^W 
the  word  *'  churchviQrdm^*^.  IPJght 
be  reiected  as  surplusege^  and 
th^t  the  sessions  mi^^  under  the 
statute  fiG.2.  c.\9*  <«1«»  MAead 
the  order^  bv  inserting  ia  it  the 
words,  Qr  vUf^ 

A  perty  by  senriD^  im  €#€•  of 
clerk  to  a  chapel  silui^ed^  in  an 
extfa-poTQcliial  viUt  JKMjT  JW.  a 

if 


RIVER. 
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Vk9  nwtde  there,  and  if  ptxt  of 
ttie  dtities  of  his  office  of  clerk  be 
exerciiiable  within  that  part  of  the 

ipariih  wiwitt  Itet^det,  The  King 

m.  Amlwch,  M.  6 G. ^    Ftig^tm 
%i  Upon  an  appeal  againat  aa  order 

t#f  reroow»  the  juMieee  were 
a^jiiaily  dirided  in  opinion  upon  a 

-^naetton  oi  fact,  an  which  ilia 
aa^aaMBt  «f  the  pauper  depend- 
ed. The  aeatioBi  thinking  that  it 
lajr  on  the  respondeat  parish  to 
jrtabliih  their  cave  to  the  satis- 

'faction  of  a  majority  of  the  court, 
quashed  the  order  of  removal. 
The  sessions  having  decided  the 
casOi  this  court  refused  a  man- 
damus. 

Qussre,  if  the  settions  ought  to 
have  adJDumedy  instead  of  quash- 
al^ the  order.  Thtt  King  v.  The 
Juitic9$  of  Mimmou^hmire%  M. 
6^.4.  846 

•     RIGHT  OF  COMMON, 

Ste  Etidencx,  7.   Poob  Rate,  4. 

RIVER. 

iW.  public  right  of  navigation  in  a 
^iver  or  creeic  may  be  extinguish- 
fUd  either  by  an  act  of  parliament 
^r.writ  of  id  quod  daiimum,  and 
Jioquisition  thereon,  or  under  cer- 
tain circumstances  by  coromisdiou- 
.^cs  qf  sf^wers  or  by  natural  causes, 
#1^  as  Uie  recess  of  the  sea*  or 
4U1  accHmulation  of  mud,&c.;  and 
•where  a  public  road  obstructing  a 
chaoQel  (once  navigable)  has  ex- 
isted for  so  long  a  time  that  the 
.state  of  the  channel  at  the  time 
when  the  road  was  made  cannot 
be  proved,  in  favour  of  the  exist- 
ing state  of  thinly  it  must  be  pre- 
sumed that  the  right  of  navigation 
waa  extinguished  in  one  of  the 
modes  before  mentioned,  and  the 
road  caonot  be  removed  as  a 
nuisance  to  that  navigation. 

Every  creek  or  river  into  which 
^  tide  flows  if  Aot  on  that  ac- 


H'flMe 
li^Ma  Aam^  ^Huigb 
dantly  large  for  that  pirpaaa. 
Per  Ba^eif  J.  The  Kitne  v.  Afaa* 
tague  and  Oihers,  2. 6u.4. 


SEA  SHORE, 
Sec  DEBDf  I. 

SESSIONS,  ORDER  OF. 
See  Mandamus,  3. 

The  court  of  quarter  sessions  made 
an  order  that  A  ^.»  the  acting 
bailiff  of  the  lonlsliip  of  //.,  he 
fined  10/.  for  refusing*  contracy 
to  the  duty  of  his  ofiee  aad  id 
ancient  usage*  to  suawMmthe  jiii|r 
from  the  lordship  to  attend  at  tte 
quarter  seaaions.  he  the  said  A.Bm 
having  be:eo  duly  required  .so  so 
do  by  warrant  from. the  abaviff: 
Held,  that  this  order  waa  goo4» 
although  it  did  not  appear  that 
the  bai i iff  was  suivnioned  to  MU$md 
at  the  sessions,  it  being  hia  dat|r 
to  do  so  withottt  sumiuona.  7ae 
King  V.  Jaram,  M.  6  G.4.       6tt 

SET  OFF, 
See  Assumpsit,  4. 

SETTLEMENT  — /y  Apprenlke- 

ship. 

An  apprentice,  who  lived  and  worked 
with  bis  master  in  the  pariah  of 
7.,  went  home  to  hia  £tther'a  in 
the  parish  of  R»  every  fialan^r, 
and  slept  there  on  Smiwday  md 
Simday  nighrs«  (with  bis  mastar'a 
leave,)  and  returned  to  work  on 
Moniiaif  mormng.  The  apprentioe 
having  returned  and  worked  as 
usual  on  a  Mondaif,  Wi  hia  naslar 
in  the  evening,  and  never .  re* 
turned;  Held,  that  the  sleMifli^ 
in  R.  being  merely  hf  way  of  .in- 
diligence,  and  not  ior  the  piuN 
pImos  of  the  apprenticath^jb*  ^^m 
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SCnitEMENT  —  i^  J!ftVi»;r  ^ni^ 

1.  A  fMiiper  wM  hirei  three  weeks 
before  Martinmas  at  4^.  wajpesy 
and  received  is.  earnest,  but  no 
period  wImb  nMntioned  for  dttnifion 
of  the  service.     The  paufier  went 
to  the  service  a  week  after  Mar- 
'tinmast  and  upon  the  -same  day 
bis  master  told  him   that  it  was 
•tiot  the  custom  to  hire  servants  in 
-thatptftsh  fer  more  than  fif\y-one 
weeks,  that  he  forgot  to  mention 
it  at  the  traie  when  lie  hired  him, 
-smd  theiiftfbre  th«r,  If  he  had  no 
^Jbcftdn,  be  #ould  hire  him  again 
for  fifty-due  weekir,  and  give  mm 
«hother  sbillhig  for  eimest;    The 
pauper  accepted  it,  and  remained 
!in  the*  service  till  the  following 
MttfHnmert.     Tht^e  hot  having 
been  a  year*s  service,  the  sessions 
*held  that  there  bad  been  a  dls- 
ielution  of  the  original  contract, 
and  not  a  dispensation  with  the 
week's  servicer    Held,  that  this 
was  a  question  of  fact  for  the 
sessions,  and  they  having  deter- 
mined it,  this  court  refused  to  dis- 
turb their  decision.     The  )Cing  v. 
The  InhahUapits  <f  Boitesfori,  £. 
60.4.  84 

^  The  fbrt^  days'  residence  ne- 
^mmrf  to  eotift^  a  settleinent  by 
hiring  aild  service  must  be  within 
tile  compass  of  a  year,  but  need 
fiot  be  nudter  th^  same  yenKs 
liiring.  The  King  v.  Th^  InhahU- 
HmU  6f¥ini<m,  &.  6  6. 4.  91 

3.  An  iofknt  pauber  toay  gain  a 
^Milement  by  hmng  and  service 
^ith  hit  father.  The  King  v.  The 
inhMkinh  of  ChiHes/ord.  The 
King  V.  The  InkaManti  tf  Wins* 
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1.  A  pauper^ 
Mw^  I880»  Mrii  w 
kM  m  th^fiarijik  of  &  Iv  »yArV 
Awn  tto  preceding  iteMiAy,  'Sift 
tbn-rentef  i5l^  «kl atMit  M|  ' 
aftion  of  thas  time  hftped  it 
for  aaothcr  jmt  il  Ibe' 
Hn  oocnpied  tbe  pnnutSflS  fiMs 
the  time  oC^ihe  Arst  hMm  tMil 
sin  monthaiiftif  theaeeondldsitey 
and  paid  rhe  rent  during  the  wMie 
period^  calculated  frsMi  May^shf 
1820:  Held,  that  be  thereby 
gained  a-  setilement  in  8*$  i^ 
that  the  occupation  undw  cbe 
different  hhiHgs  asigfar  be  eon- 
neeted  so  ns  tn  mnke  on  ecenpa- 
tion  for  one  whole  ynaf  wtpbi 
the  meanini^nf  5B^G.d«  cMi*  He 
King  V.  The  Churchwardens  kisd 
Overseers  ofthepariA  o^  SUm^  Em 
6G.4.  PngiST 

3.  The  pauper  who  rented  a  fasni^. 
C  assigned  it  to  P.,  upon  tmst, 
to  cultivate  it  amdpaj  the  pauper's 
debts,  Ac.  The  lease  expired  in 
18179  no  settlement  of  accountf^ 
too^L  place,  but  P.,  without  dm 
tiuthorfty  of  the  paunei^,  thm 
hired  a  house  In  ^.  nt  thd^^arfjr 
reilt  of  IfU.  to  which  the  piltlper 
and  his  fhtnily  fenioved,  and  tMy 
resided  there  for  more  thali  Iwn 
years.  The  paiiper  neve^  peld 
any  rertt  or  taxes,  but  P.  fitted 
and  paid  th6  rent  and  ittiti^ : 
Held,  that  th^  pBXmet  gilhetl  n 
settlement  in  If.  by  the  o(5eupitf6n 
of  the  house.  J/Tie  K^g^v»  tWe 
fhkirifUitntsofChediiion/E.  S&4. 

2S0 

S.  A  butcher  agreed  to  occupy  li  stall 
in  a  market  at  25. 6d,  per  week.  The 
stall  was  a  permanent  buIlAhgy 
with  n  door  capable  of  being 
locked,  and  the  ker  w^  ill  his 
possession,  but  he  oad  rigbt  of 
access  td  tfa^  tftafl  On  t#d  &yihk 
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the  week  only.  On  other  days 
tbe  maricetwAi  dosed.  The  pau- 
per used  the  staAl  on  the  market 
days,  for  a  period  of  nineteen 
weeksy  and  paid  rent  for  that  time: 
Held,  that  he  had  occupied  the 

'  atdft-  Ibr  tbiity-eight  da^  «nly, 
and)  therefore^  gained  no  aettle- 
iteot. 

'  SomUe^  thai  this  waa  a  eoming 
to  settJo  upon  a  tenenent  within 
the  BtatiitelS  St  l^Car.^^cM^sA. 
R9X  T.  Tk€  InkahUanU  ^  Cavers^ 
Ami,  M.  6  G.  4.  Page  683 

4.  A  landlord  demised  a  house  and 
fixtures  to  a  tenant,  at  an  annual 
rent  of  \QL ;  and  the  tenant  paid 
rates  in  respect  of  the  same,  but 
the  bouse  was  not  fated  at  10^. 
perananm:  Held,  thatthefixiures 
being  parcel  of  the  tenement  de- 
mised, and  tJie  whole  tosetber 
being  of  the  annual  value  or  \(A^ 
the  tenant  gained  a  settlement'  by 

'  tbis  payment  of  rates.  Res  v. 
Th€  IwkabitanU  of  Saint  DuMstan 
in  Kmit  M.6  <r.4.  686 

SETTLEMENT— 6y   serving  an 

office* 

h,  Mfher^  eight  parishes  were  in- 

jCorpOratedy  and  bad  a  common 

, .  ,wQrUiouse    under    the   22  G.  3. 

I  c  S3i«  and  a  person  was  appointed 

J     by  one  of  those  parishes  governor 

,  oi  the  poor  of  tnat  parish  for  one 

*  year,  mid  served  for  three  years 

.  uod^  th^t  appointment  residing 

;.  in  the  wqrk-house :  Held,  that  no 

;    -Oae  .parish  had  power  singly  to  ap- 

,  .point  a  governor  of  its  poor,  and 

.   th|U  the  pauper  did  not,  by  serving 

.  under,  tnat  appointment,  gain  a 

.  settlement* 

Semb)i?,  that  if  he  had  been  ap- 
pointed by  all  the. parishes  he 
would  not  have  gained  a  settle- 
ment, sec.  39  of  the  22,G'.  3.  c.  93. 
■'  providing  ^  that  nothing  in  the 
,  act  coQtajne4  shall  alter  or  affect 
^e  aetMement  of  any  person  or 
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pcraenb  whoteadever."  TkeXntg 
V.  Tke  InhabkiHiiti^MsmV^^T 
T.BQ.^.  .    F4«ie459 

%  A  party*  by  serf  i9|  alk:  offi^  of 
cicric  to  a  chapel  siieated  ^vn 
elytra  paroohial  nftk  nmjr  fain  a 
settlement  in  an  adj^oiobie  perish, 
if  be  reside  there*  end-*  i?  narl  of 
the  dotiea:of  hia  offiee  of  oask  be 
«xereiseahle  «itbia  tb^t  pelf  of 
tfaepaiishiferherehei^sidsss  iTile 
King  v.  The  JnMtitanis .  f/*  ^»' 
h)ak,M.6G.^  757 

SHERIFF. 

•  •  •    -I 

See  Fii4»cHisx»  .  .     , 

SHIP  REGISTRY  ACTS. 

A»  agreed  with  S^  for  (he  absolute 
purchase  ot  a  ship  for  tlie  price 
of  7850/*,.  but  A*  being  unable  to 
pay  tbe  purchase  mqney,  it  was 
stipulated  that  the  sf^e  and  trans- 
fer of  the  ship  should  be  ieferred 
until  he  could  pay  the  pu/cbase 
mooey,  in  tbe  manner  thereinafter 
mentioned,  and  that  in  the  n^ean 
time  B.  should  continue  the  legal 
owner  of  tbe  ship,  and  should  be 
responsible  for  her  outfit,  &c*,  so 
as  to  enable  the  ship  to  proceed 
on  her  intended  voyage  to  India 
and  back,  under  the  command  of 
A;  and  on  his  account.  Cove- 
nants by  A,  to  pay  to  B,  all  mo- 
nies, costs,  and  charges  which, 
since  tbe  completion  of.  the.  last 
voyage^  had  been  paid  by  him  on 
account  of  tbe  out-fit,  ot  costs  of 
supplying  the  stup,  and  the  ^re- 
mi  urns  of  insurance  until .  tbe 
transfer  was  made,  and  also,  ,that 
A*  should  pay  all  port  charges 
and  disbursements  subsequent  to 
the  sailing  of  the  ship  on  her  |hen 
.  intended  voyage,  and  to  pav  the 
.  p.urch£se  money  in  maaper  foQow« 
ing;  first,  by  two  jnsta}nieQts  of 
500/.  each,  the  further^  supi  of 
iOOOt  by.bUIs.of  .la^^>- 


fgmp  mstaven  actb. 
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VioicVft  for  goodrshippedr  on  board 
the  fthl^  for  hot  ihon  intended 
^oyhgCf  and  which  gctods  vere  to 
be  made  d«lfiv«ml»te  to  j9.  or  hn 
lUPsignftv  to  the  intOAt  that  he  slight 
dl^poieof  the  tame  in  Indian  and 
ihve^  the  pvooocda  in  other  goods 
to  M  shipped  on  board  the  ship, 
a«cl*  W  Xit  made  deliverable  to 
3^  In  L&ndonj  or  invest  the  same 
In  biMs,  and  then  the  net  amount 
of  9ueh  goods  or  bills  to  bie  in 
further  payment  of  the  purchase 
money.  Covenant  by  B.,  that  at 
the  expiration  of  three  months 
next  ensuing  the  arrival  and  re* 
port  inwards  of'the  ship  in  Lon^ 
don  from  her  then  intended 
voyage,  and  open  A.*8  paying 
the.  sum  thereby  intended  to 
be  Secured,  and  perfbrming  the 
covenants  therein  contained,  that 
be  [B*)  would  transfer  to  him  the 
ship.  At  the  time  of  the  execu- 
tion of  the  agreement  the  ship 
was  in  the  port  of  London^  where 
she  was  registered.  There  was 
no  indorsement  of  the  agreement 
on  the  certificate  of  the  registry ; 
but  in  pursuance  of  the  agreement 
^.had  possession^'and  fully  loaded 
her  on  his  own  account,  and  sailed 
on  the  voyage  to  India.  A,  paid 
to  B,  the  two  instalments,  and 
delivered  to  him  a  bilf  of  lading 
of  goods  valued  in  the  invoice  at 
4(XX)/.,  which  were  consigned  by 
him  to  merchants  at  Calcutta.  A. 
left  those  good$  at  Madras ^  and 
then  proceeded  to  Calcutta^  where 
he  relinquished  the  command.  A. 
became  bankrupt,  and  did  not 
complete  the  purchase  of  the  ship, 
nor  pay  the  residue  of  the  pur- 
chase money :  Held,  that  an  ex- 
ecutory contract  for  the  sale  of 
a  ship  was  within  the  statute 
54G.  d.  (r.68.  «.  15.,  and,  there- 
fore, that  the  contract  for  the 
sale  of  the  ship  was  void  for  want 
of  an  indorsement  of  the  agree- 
ihentMOn  ttie  bertiflcate  of  regretry. 


Mortimer  wid  dkerh  yds^gnees 
of  Merrimant  a  Banirttpt^y^  Mee^ 
mimg^  E6G.^  Page  .120 
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SLANDER. 

1.  In  m  action  for  words*  q)ok0B  of 
1^  plaiatiffa  in  •  tbeiv  trade  as 
bankers,  it  was  proved  that  A^  B» 
met  the  defead^ot  and  aatdt  **  I 
hear  that  you  say  that  the  ntain- 
tt&'  bank  at  M.  has  stopped*  Is 
h  true?**  Defendant  anawared, 
«<  Yes,,  it  is ;  I  was  told  so.  It 
was  so  reported  at  C.y  and  nobody 
would  take  their  bilby  and  I  came 
to  town  in  consequence  of  it  my- 
self«'*  It  was  proved  that  CD. 
told  the  defendant  that  there  was 
a  run  upon  the  plaintiffB'  bank  at 
M.  Ufron  this  evidence^  the 
•  learned  judge,  atfter  observing  that 
the  defendant  did  not  appear  to 
have  been  actuated  by  any  ill  will 
against  the  plainti£&,  directed  the 
jury  to  find  their  verdict  fbr  the 
derendant,  if  tbe^  t|ioaght.the 
words  were  not  maliciously  spoken : 
Held,  upon  motion  lor  a  neiwrt^, 
that  although  malice  was  the  gist 
of  the  action  for  slander,  (here 
were  two  sorts  of  malice,  Malice 
in  fact,  and  malice  in  law^;  the 
former  denoting  an  act  done  firom 
ill  will  towards  an  individual ;  the 
latter  a  wrongful  act  intentionally 
done,  without  just  cau^e  or  excuse, 
and  that  in  ordinary  action^  for 
slander,  malice  hi  law  was  to  be 
inferred  from  the  pubHsfaing  of 
the  slanderous  matter,  the  act  it- 
self being  wrongful  andhitentfbnal, 
and  without  just  cause  or  excuse ; 
but  in  actions  for  slander  primft 
facie  excusable  on  account  of  the 
cause  of  publishing  the  slanderous 
matter,  malice  in  iact  must  be 
proved:  Held,  th^refbre,  in  this 
case,  that  the  Judge  ought  first  to 
have  left  it  as  a  question  for  the 
Jury,  whether  the  defendant  un- 
'derstood  A.B.  as  a^ng  toi  in- 
S  Y  2         formation, 
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i-  '  DmMtioA,'  i^a  %litib«  h0  bad 
tiMcMd  'lk%  #erd«  nterely  by  way 

<  of  iNMieBt  advice  to  A.  B,  t<>  regu- 
late hie  cenducty  and  if  they  were 
of  tiiat  opiaifmy  then,  secondly, 
wbetber  in  «o  doing  he  wn  gniity 
#f-aiiy  inaKce  ki  laet.  Bromage 
mui  AnatAerv.  Fr^uer^  E.  SG.i. 

Page  247 
4.  CSaae  Ant  ilaBdor,  Declaration 
at«led  that  plainliff  waa  traasurer 
mid  eollector  of  oertain  tolls^  and 
that  defcndaat  ipolce  of  and  coa- 
oemiiig  the  plaiDtiff  as  sueh  trea- 
onrer  ivid  collector  certain  word6> 
^  thet^y  tneanmg  that  the  plaia- 
tCIF  Of  nm  ^etuitrer  and  eoHector 
had  been  guilty  of,  ftc; :"  Held, 
that  the  pkiotiif  waa  bound  by 
Ibe  inaendo  to  prove  that  he  was 
treasurer  and  collector.    Balers 

*  r«  TiU,M.ee.i>.  655 

STAMP. 

•  f.  Mm  iartrumeat  in  the  following 
fi>na  :^<  Received  of  A.  B.  KM, 
If  hich  X  pronuae  to  pay  on  demand 
with  kwAid  interest/'  is  a  promis- 
woKty  note. 

'  la  aasoiaMit  by  an  executrix 
OB'  a'  promtssory  note  for  100/< 
aaade  in  1814,  and  payable  to  her 
testator,  and  for  mon^y  had,  &c., 
It  api^eared  on  the  production  of 
ihe  note  that  it  had  a  threepenny 
receipt  stamp,  and  »  one  pound 
agreement  stamp,  and  there  was 
liodorBed  upon  it  b  receipt  for  a 
penidty  of  5/.  end  \L  duty*  The 
proper  stamp  for  such  a  note  in 

'  1814  was  a  three  shiUing  stamp  : 
Held,  that  as  it  appeared  upon 
the  face  of  the  note  that  it  had 
been  issued  without  having  af- 
fixed to  ft  a  stamp  equal  in  amount 
'  to  that  required  by  law,  the  com- 
missioners had  no  power  afler  it 
had  been  issued  to  affix  to  it  an- 
other stamp,  and,  therefore,  that 
tt  was  not  receivable  in  evidence, 

l'  >itiie^  ia  aupport  of  the  eouat  for 
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tha  ptonaGKi^fik^  or  of  the 
money  cpuntf, .  Hio  defendant 
on  bemg  applied  to  for  payment 
of  interest,  stated  that  be  would 
bring  heKidaae.  oil  the  fdlowiitt 
Sundi^  :  Held,  that .  altj^ugh 
this  was  an  adiniiaibn'tiiifc' some- 
thing was  due,  stiU  aa  it  did  not 
appear  aEb^i  4^  nature  of  the 
debt  was,  or  that  it  i^ras  due  to 
the  pimntHf  as  executrra  or  in  her 
own  right,  or  that  it  was  one  for 
which  assi|j9ip9i|  would  lie,  the 
plaintiff  was  not  entitled  |o  re* 
cover  even  nominal  damages,  and 
a  nonsuit  was  entered.  Qreen, 
Executrix  qf  ff^  Boaz  v.  Davia^ 
£.6  6.4.  Pa^2S5 

%,  Where  a  flither  adsed'  ia Ifeeof 
an  estate,  conveyed  It  to  hlfc  son 
by  a  deed,  which  fe<Aitd.  tiMt  he 
(the  dither)  was  siinded,  mi  had 
resolved  to  gt^  and  assure' it  to 
bis  son,  as  w^  in  consideration  of 
natural  lofe  and  aftciion,  aa  also 
in  consideration  of  the  proMsion 
'  which  the  son  had  th^  dmj  made 
(by  Ills  bond)  iJlC  1500^1  m  aug- 
mentation of  the  pbrtipna  or  for- 
tnnes  of  hi«  ststerat  Held,  that 
this  was  not  a  *aie  withis  the 
meaning  of  the  48G;$.  <r.  149. 
schedule,  tit.  Comtetfance^  '•  and 
that  the  conveyance  was  not  sub- 
ject to  the  ad  valorem-  stamp 
duty.  Denn  oa  ike  demiu  of 
Manifold  v.  Diamond,  £.. 6  G.  4. 

243 

3.  An  indorsement  on  a  deed  df  ex- 
change cDhtaining  the  nrti^  of 
the  parties,  the  date  of  theealecu- 
tion  of  the  4eed,  Stt^  is-  no  part 
of  the  deed  or  other  matter  in- 
dorsed thereon  witliio  Uie'iiean- 
ing  of  the  55  G.  3.  e.  HMs  schedule 
part  1.,  tit.  Exchange,  ^aaii  there- 
fore, the  worcfa  contained  'in  it 
are  not  tO'be  reck«^ned'a;$  pdrt  of 
the  1060  wovda<  fci^  in^hidi^  the 
further  progi'^iaMre-  do^'  «f  IL 
5s.  is  imp«^e^  by  ih«t  Utatate. 
'fe^ind&vi  f^tafmf^Mi66*^ 
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T£NDGR. 
5^  Action  pn  the  ^^ss,  1« 

^  Xjuclosubs  Act. 

TITLB. 

See  AcTioq  on  the  Cass,  S. 

TOLL, 


,.V.Bj(,a..tiinipi)fe  apt,  qertaiii  tolls 

.    11^^  ifppp^ed  Mpoa  evfify.  car-* 

Tiage^  ^a  drawn  bjf  horses,  yary-* 

IQg.  ia  apapujut  iq  prppqrtiop  to  tb^ 

«  .  i^miier  of  hones  dn^iagi  the 

j(ji|iiie ;  aod  certain  other  tolls  were 

4wiyn  )^y.  h^^ei;  aD4  iMPiotheB 
toU  for  horses^  mules,  or  asses, 
lSi4eQ.  Qir  unl^deiH  afid  not  draw* 
ing.;  prc^viso^  tliat  np  more  than 
0^0  tpll  shpiild  hf9  tal^a  fropi  any 
p^Ott  for  pussiqg  9p^  rep^ing 
9n  th^  same  day  with  the  aame 
hoitses,  heasts»  anvl  carriages 
thirpttgh  the.  toU  g^tes.  A  stage 
coaph,  drawn  by  fo^r  b^rsesi 
passed  through  a  gate  erepted 
ijiidpr  this  act  of  parliament^  an4 
paid  the  toll.  In  the  evening  of 
the  same  day,  the  sapiie  coach  re? 
passed  through  the  same  gate  with 
t^  fliame  ppacbmi^n,  but  with  difr 
ferent  horses  and  passengers: 
)leld,  that  a  second  toll  was  not 
payable  in  xespect  of  this  carriage 

astd  bprsea- 

By  ariotlier  claui^  of  the  act,  i% 
vrfM  eipi^ted  that  no  action  should 
.  bia  cpt9i9«9)ped  agav)st  any  p-^rson 
for  any  thing  done  in  pursuance 
^the.ftct  until  tifrepty-pop  days' 
option  jbonJd  hp  giyen  tp  the  clerk 
pf  4%  ^«^(MjR^,9l.  ajft«r.«¥9cien^ 


^  ^1^  oJlim. 


"  sttlisfifeotieii^rteMei  t)|fl««if  had 
l^een  made  tp  i\\»  purtyamipredp 
or  after  ^ix  c^endar  aApnilia.next 
after  tbp  fact  ppmmifted*  a»d  that 
evp^  such  action  sbeuM  he 
brought  in  the  county  or  ^lace 
where  the  matter  should  arise, 
and  not  eUewher^  aitd  the  de- 
fendant should  and  might  at  his 
election  plead  specially,  or  |he 
general  issue,  not  guilty,  and  give 
m  evidevce  that  tlie  same  was 
done  in  pursuimpi;  i^  bv  the  au- 
thority of  the  act:  Held,  in  as- 
sumpsit agaiust  a  toll  oolWctpr, 
brought  tp  recover  back  money 
allegpd  tp  l^e  exacted  h]{  hm  im- 
properly as  toll,  thjsl  tweotpone 
dayjS'  notice,  qf  a/^ion  ougat  to 
hisv«  beei^  givpn,  a^d  .  thib  the 
aptipi^  shqi4ld  hgye  bieeo  brought 
in  a  proper  couot3fw  JVatejimue 
and  Others  v.  Keen,  K  6  G.  4h. 

Page  200 

2t  By  a  turnpike  act,  the  trustees 

were  wiihprised  tn,  t^  iai.  «^h 

and  evpry  pf  thp  several  respective 
turnpike  gates,  erected  ps^  the 
road»  the  foljo^wing  tQlIss;-]^  For 
every  horse,  mule,  pitoth^iv^aattle 

I  foi:  every  hprse^  mid«»  Qt  aa^  not 
dravrtng,  Iwe-piepee;  fpr  -pvery 
drove  pf  pxgp,  cpwi^  .^o^  one 
shilling  ^nd  sixpence  pav  sppve ;  for 
eviery  drove  P^  hpgS|Sbepp,4(P^,  one 

shiilingandfpurrpaocetjPIPiii:  m^te*' 
By.ana^her  spption,  ii^  lyas^made 
lawful  fpr  the  tru^ei»4it  a,  meet- 
ing to  be  hidden  for  thap;  pnrpose, 
whereof  notice  ip  wicitip^  .vf/ss  to 
be  affixedrOn  all  the  tn^npikeigates 
erected  on  the  road,  to  lesspp  and 
reduce,  aiad  again  to  raisa  and 
advance,  all  or  any  of  the-'  tolls 
therebj  granted*  and  sjuch  ^oils  so 
reduce4  oi;  advanced  were,  to  be 
collected  as  the  tolls  thereby 
.  grantpd:  Held*  that  un^er  this 
act»  the  trui^tpps  were  anthorised 
tp  reduce  or  advai^pe  «w  pf  the 

the 
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TRESPASS. 


the  0ilea«  tat  not  to  redone  or 
adv«ie#  ibem  Atone  pie  and  aot 
at  another.  Tie  Ktng  t.  Trus- 
U$s  ff  the  Bur^  mul  SiraHon 
lUmk,T.QG.^  Page  861 


TOWN  CLERK. 
Sc^  AoBisMaiiT,  1. 

TRESPASS. 

See  MlLltART  OtVICBR. 

1.  Where  a  party  mising  a  party 
wall  bon&  fide  intended  to  comply 
with  the  directiona  of  th»  buud- 
jog  act»  14  &  3.  c.  78.^  but  did  not 
in  fact  do  to,  and  injurad  the  ad- 
.  loininff  house,  the  owner  of  which 
broagnt  trespass ;  Held,  that  the 
.  raising  of  the  wall  was  to  be  con- 
sidered as  done  in  pursuance  of 
.  the  statute,  and  that  the  defend- 
'.]  ant  was  entitled  to  the  protection 
giv'eii  by  the  one  hundredth  sec- 
tion,   rraii  ▼«  HUlman  and  Uno 
'    aAw.  r.  6G.4.  269 

£   il.  paid  a  nominal  rent  to  the 
» ^kiQg  K>r  1000  acres  of  woodland, 
^  the  wood  being  all  reserved  to 
the  crown.     During  four  months 
&riha  jrear  A.  exercised  the  pri- 
vilege of  shooting  over  the  land, 
and   by  his   permission  another 
person  to6k  the  grass :  Held,  that 
the  payment  of  the  rent,  the  ex- 
ercise of  the  privilege  of  shooting, 
and  the  taking  of  uie  grass,  was 
sufficient  evidence  to  shew  that  A, 
was  in  the  actual  possession  of 
the  land,  to  as  to  entitle  him  to 
jinaintain  trespass* 
'•  ^i#»  occupied  under  a  parol  li- 
cence from  the  crown,  and  the 
r$nt  (Aid;  b^  him  was  much  less 
than  onc-third  of  the  annual  value 
of  the  land,  as  required  by  the 
^.-I'Jnii.  «^l»c*7  ^•5.,  he  had  no 
legal  riffht  to  retain  possession  of 
,  the  land  as  againsi  the  crofwtf  but 
^krf*  K  fcfi:  WCMFied  with  the  ppr- 
Jbain 


misfioil  of  die  erowBi  Us 
gioa  was  aiiffiiaent  ta  enaUe  bim 
t0  maiutaitt  uespaas  mgmMi  a 
wTongHliier.  Scmble^  ibflk  a  per- 
8im  wImi  occupies  cnovn  luids 
under  a  parol  liceooe  is  aotan 
ifitrBder. 

A  pabiie  footsnif  ovar  ort>wd 
land  was  extinguished  by  an  in- 
dotnre  act*  hot  fbr  twenty  yaars 
after  the  ladoenre  todc  place  the 
public  contiauad  to  use  tlieway: 
Held,  by  Bay^  Jn  that  thb  user 
waa  not  evidence  of  a  dedisatioo 
to  the  public,  as  it  did  not  aopear 
to  have  been  with  the  kaoflriadge 
of  the  crown*  Hwrper^^Chmwiet- 
toofih,  T.6G.^  Fsge474 

S*  A  constable  arresting  a  roan  on 
suspicion  of  felony  must  take  him 
before  a  justice  to  be  examined 
as  soon  as  he  reasonably  can, 
therefore  a  plea  juetifyhig  a-  dei 
tention  'fbr  three  days,  in  orier 
that  the  party  whoee  goods  had 
been  stolett  migHc  have  an  oppor- 
tnnity  of  collecting  his  witnassea 
and  bnoging  them  to  prove -the 
fetoay,  waa  held  iMid  on  dembr- 
mr.  Semble,  that  a  constable 
cannot  juidfy  handcuffing  a  pri- 
soner unless  be  has  attempted  to 
escape,  or  unless  it  be  neoestary 
in  order  to  prevent  him  doing  so. 
Wrigki  V.  Courtt  and  (Hkerr,  T. 
6  G.  4  696 

5.  Trespass  fbr  dtvrtng  a  carriage 
against  the  plainttfF's  son  and  ser- 
vant, whereby  plaintiff  was  de- 
prived of  his  services,  and  v^as  put 
to  expence  in  obtainbg  his  evre. 
The  child  was  two  years  and  half 
old,  and  the  plaintiff  might  have 
placed  him  In  an  hosp^ai,  aifitcli 
would  not  have  occssioned  any 
expence,  but  preferred  ha^fog 
htm  atliome:  Held,  tot  the  loss 
of  service  was  the  gist  of  the'  ac- 
tion, and  that  the  difld  betog  in* 
capable  of  perftimnng  any  service 
by  reason  of, His  tender  age^  the 
4ciaoniaaa'JSot^*a0aiMnAkiai^  1^ 

ticohuriy 


TROVER. 


^ VENDOR  AND  VENDEE.  ^Mft 


jibBskoAf  nftno^esqitode  had  been 

rt.nrefinnrily  *  hioiinred.        Query, 

«    Wteber  tlM!  fmther  might  have 

» fliaiiilaiaed  a  special  astfoaioT  the 

' .  ttK!peoae»if  ifaer  had  been  neoes- 

•  sarUy  kioorred  ?    HiM  v.  iUUn- 

der,M.6G.4f.  Page  660 

6«r<  Trespaai  agakiat  three  for  assault 

r.  aad  battery.    Plea^  aot  guflty  by 

jdl;  by  the  third,  a  jusdfication 

m  -defenDa  of  his  fiwehold.    Re- 

-    pHoatiDiiy  that  he  used  aore  force 

than. was  necessary*    Rejoinder, 

i    that  all  the  defimdanh  did  not  nse 

more  force  than  was  necessary. 

.    DesMtrrer  and  joinder :  Hdd,  that 

the  replf  eation  was  good,  and  the 

i   rejoiflder  bad.    Morrow  ▼«  Bd- 

cker,M.6Q.^*  701 

TROVER. 

I0  Where  ffoods  were  placed  ia  the 
'    bands  of  a  factor  for  sale,  and  he 
.  .  indorsed  the  bills  of  lading  to  the 
..  4j»fendaQU,   who  thereapon  ac- 
/  cepted  a  bill  for  him,  and  he  at 
the.  same  time  directed  the  de- 
fendants to  sell  the  goods,  and  re- 
imburse  themselvea  the  amount  of 
Uie  bill,  oot  of   the  proceeds: 
,    Held,  tbat  the  defendants  havbg 
.    sold  the  goods,  could  not  be  sued 
for  them  in  trover  by  the  original 
owner.     Sii^meU  t»  Holden  and 
Another,  E,6G.4f.  5 

2.  A^f  a  hop-merchant,  on  several 
days  in  Au^ttst^  sold  to  B.,  by 
contract*  various  parcels  of  hops. 
.    Part  of  tbera  were  weighed,  and 
an  aoeouat  of  the  weights^  toge- 
ther with  sanplesy  delivered  to 
Uie  vendee.    The  usual  time  of 
payment  in  tbe  trade  was  the 
-  second  Saitardag.  subsequent  to 
r.  the  purchase.    J9»  did  not  pay  for 
.  .the  hops  at  the  usual  time»  wacre- 
jupon  vd.fpave.  notice,  that  unless 
.   they  were  paid  lor  by  a  certain  day, 
•.  tbey  would  be  re^sokU    The  hops 
.  were  nottpaid  fot,  and  <ii»  re^sold 
r.A  p«i?l»  Mitk  the  coasent  of  B., 


wlio'ai\er#a^ds  ll0^uBerbibte<a^t» 
and  then  >l.  sold  the  reMuief'ci 
the  haps  without  the  aiHseM^  oP*B* 
or  hh  assignees.    At^oiHit  sales 
of  die  hops  so  sold  iteve  d€iilfered 
to  B.i  in  which  he  was  charged 
warehouse  rent  from  the  SOth  of 
August.    The  assignees  of  B.  de- 
manded the  liops  df  A»f  .and  ten- 
dered the  warehouse  rent,  charges^ 
&c. ;  and  A0  having  refused  to 
deliver  them,  brought  trover.  The 
jury  fenhd  that  de^eadantlutd  not 
rescinded  the  contract  of  sale; 
Hild,  that  the  assigoees  were  not 
entitled  to  maintain  trover  to  Re- 
cover the  value  of  the  hops,  In- 
asraneh  as  in  order  to  maintain 
that  action,  the  party  must  have 
not  only  a  right  of  property,  but 
a  right  of  possession,  and  tnat  al« 
though  a  vendee  of  goods'acquSi'es 
aright  of  property  by  the  contract 
of  sale,  yet  he  does  not  acquire  a 
right  of  possession  to  the  goods 
until  he  pays  oi"  tenders  the  pr^, 
Btoxam  and  Warrington,   As^g* 
nees  ofSaxhy,  a  Bankrupt  y.  San^ 
ders  and  Others,  M.  6  G.  4.  *'     ^ 


*'  J  ^ 


\i 


TRUSTEES  OF  TURNPIKB 
ROADSL 


See  AssuMPs^ti  $.. 


TURNPIKE  ACT.       o 


See  ToLt,  3. 


VARIANCE. 


*.  •    9 


See  EviDBiicai  17. 19f  ^  21.  S7i  28. 

i 

VENDOR  AND  VENDEE: 
See  Tnoysn,  2. 

1«  Where  A.  bought  of  A  ff odds'  in 
the  East  India  CatApnvf§  ware- 
houses, and  left  the  warrani|i'in 
B:w  handa,  %ho  pte%ed  Wn, 


lOM  VENDOR  AND  VENDEE. 


WAY* 


and  afterwards  became  bankmpt, 
whilst  the  warrants  were  in  me 
poMession  of  the  pawnee :  Held, 
that  the  goods  were  not  in  the 
possession,  order>  and  disposition 
of  i9.  at  the  time  of  his  bank- 
ruptcy, within  the  2i  JacA*  eA9. 
^.  It.,  and  that  they  did  not  pass 
to  die  assignees  chosen  under  a 
eommission  issued  agamst  hioi. 
Greening  v.  Clarke^  T.  6  G.  4<. 

Page  816 
2.  The  goods  of  A,  were  seised 
under  aji^jh.,  and  the  judgment 
creditor  took  a  biH  of  sale  fi'om 
the  sheriff,  and  afterwards  sold 
the  goods  to  i?.,  who  put  a  man 
into  possession,  but  the  goods  tis- 
mained  In  il.*s  house,  and  were 
used  by  him  as  before  the  execu- 
tion. The  circumstanoe  of  the 
execution  was,  however,  noto- 
rious in  the  neighbourhood*  An- 
other judgment  creditor  issued  a 
A,  fa.  against  A*f  and  the  sheriff 
seized  these  goods*    In  trespass 


againlt  him  by  B.  heHt  Aht  the 
jury  were  properly  directed  to 

S'vfe  a  verdict  fbr  th^  plaintif  te 
e  deftndani^  as  they  should  be 
of  opinion  that  the  purchase  by 
jf .  was  bonft  fide  or  otherwise^  for 
that  if  the  goods  were  baii4  Me 
bought  and  paid  for  with  hia 
money,  the  sale  was  not  rendered' 
void  by  the  debtor's  contiaa* 
ing  t6  enjoy  the  use  of  the  pre« 
periy^  Laitfkot  v.  B&Uont  M* 
60.4.  Page  052 

VENUE. 
See  IPleading,  15. 

WARRANTY. 
See  EviDENCB,  5.    I^kADiKO,  83. 

WAY. 
S^  Rivss. 


•t 


ERRATA. 

i6ia  for  **  Doed^  Bosnall,**  raai  **  Doe^.  fes^nslh^ 
62i.  in  note,  for  "  ChiUey't  caM,"  rawi  <•  Shelley**  cAs&' 
e*i5.  in  marginal  note,  line  19.  for  "plaim^  had  not  retvriMd,'*  fe$d  **  d^htiini 

bad  not  retttmed." 
6S9.  line  I  ft.  for  <*  pMniifh^A  not  returned,'*  read  *<  defeniamt  had  not  rctoracd.** 
757.  in  marginal  note,  for  <«  !i  O.  S.  e.  U9.  a.  ]."  read  <*  5  G.  2.  c  1^  b.  1." 
762.  for  •*  c.  119."  read  •«  c  19." 
764.  for  "0.119."  reSd  '*c.l9." 


END  OF  THE  FOURTH  YOLUMB. 


b$  A>  Jtodian,  Latr-Jftantsr  Is  His  Uts/^f 
Jrniitsn^StiiM,  J^owdoiu 
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